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INTRODUCTION. 


In these volumes all the important texts recognised as 
authorities in the different schools of Hindu Law have been 
collected. Of these the majority are Nibandhas or special 
treatises' or institutes written by Sanskrit scholars. They 
contain an exposition of the ancient texts on various subjects 
under appropriate headings. The rest are commentaries on 
ancient works, as for instance, the Mitakshara which is a 
Commentary on the Smriti of Yagnavalkya. These also 
partake of the nature of nibandhas because the commenta- 
tors in commenting on the texts take care to weave them all 
into a regidar treatise with wonderfitl skill by appropriate 
introductions and conclusions. 

The following table shows at a glance the number of 
texts included in this work and the schools to which they 

fl. Mitaksliara. 

I 2. Viramitrodaya. 

o. Dattaka Mimamsa. 

14. Nirnaya Sindhu. 

Mad ana Pari jata. 

fl. Mitakshara. 
j 2. Parasara Madhaviya. 
j S Sarasvati Vilasa. 

1 4. Smriti Chandrika. 

‘i 5. Dattaka Chandrika. 
f6. Vaidyanatha Dikshitiya, 

fl. Mitakshara. 

V 2. Vivadachintamani. 

I s. Vivada Ratnakara. 
v4. Dattaka Mimamsa. 

fl. Dayabhaga. 

J 2. Dayatatwa. 

I 3. Dayakrama Sangraha. 

[ 4. Dattaka Chandrika, . 


i)eioug 


1. Benares School. 


2. l lravid'a Sidiool. 


3. Mitliila School. 


4. Bengal School. 




fl. Mifcalvsliara. 

I 2. Vy avail ara Mnyuklui. 
5. Maliarastra School <{ 3. Nirnaya Sindhu. 

4. Dattaka ’MimaiuKa. 

_5. Satnskara Kaustnblia. 
( 1 . Vyavahara Mayuklia. 
(_ 2. Mitaksliara. 


6. Gu/iOrat School. 


Besides these, some special treatises on such subjects 
as adoption, marriage, etc., are referred to now and tlicn foi‘ 
the elucidation of difficult points by Sanskrit pundits of 
different province.s. But their authority is limited, most of 
them not being known outside their provinces. To include 
them all would be almost animpossiblo task nor is it nocos* 
sary to do so. 

As all things Indian, the Hindu Jurisprudence lias 
also suffered much from ignorance and prejudice. This 
was perhaps inevitable. All the works on Hindu Law are 
written in Sanskrit, a language with which, even the 
majority of Indians are not familiar. Its knowledge was 
confined to professional pandits. Even with them, a know- 
ledge of Smritis was not common. Altliough the reading 
of the Mann Smriti was enjoined as a part of daily religious 
routine, owing to causes which ueed not be specified here, 
the practice had long ceased to be observed. Even tlie few 
that paid attention to this brancli of learning, were far from 
being jurists. In fact, even on questions of law, they wore 
guided more by ceremonial works such as Dharmasindhu 
and Nirnayasindhu than by actual treatises on djaw. 
This is strikingly illustrated by the position given lo the 
full and half sisters in Bombay. In the Western sc.liool, 
they occupy in the line of inheritance, the same high jiosi- 
tion as is given to them in the order of persons who have to 
perform sraddha in the Dharmasindhu and ISlirnayasindhu 
which are the works recognized in that school as authorities 
on ceremonial law.* By the time of Nilakantha, the author 
ofthe Mayukhas, their position had evidently become so 
fixed, because we find Nilakantha trying to furnish textual 
authority for the same by interpreting the word ‘ (jotraja 
appearing in Yagnavalkya’s text on collateral succession ' as 

^ Bm West and Buhler, pp# 11 & 28 cp. Sarradhikari’s Tagore Law lectnres, 

‘ ' PP.. 10^^13, , ^ 





meaning gotrajata or actually bom in the family.* See 
^ Mayukha, chapter IV., sec. 8, para. 19. In thus departing 
from the interpretation put on the same word in the 
Mitakshara to whose school he belongs, Mlakantha was 
no doubt using his erudition to meet an exigency created by 
usage which must have become general in the country by 
that time. That this is so, is put beyond doubt, by the fact 
that Tsilakantha’s interpretation of that word has not been 
.accepted even in that school with regard to any other female 
similarly situated. All attempts to make use of Nilakan- 
tha’s interpretation for giving the latter the same prefei’ence 
have been consistently and uniformly frustrated by the 
Courts. See Ganesh v. W aghu, 27 Bom. 310.t This furnishes 
an instance of the manner in which ecclesiastical law reacts 
on the positive law. Moreover, juristic knowledge was not 
felt as a necessity for the obvious reason that under the 
social system prevailing in the country, which provided for 
the settlement of all disputes in the forum of the caste or 
the guild, there Was no necessity for any elaboration of the 
law. Colebrooke thus describes the Hindu system : — “ There 
Avere two classes of courts — state and popular.” 

State Courts are : — 

(i) “ The court of the sovereign, who is assisted 

by learned Brahmins as assessors ; it is 
ambulatory, being held where the king abides 
or sojourns.” 

* Mandlik, p. 91. 11. 25-35. , 

t The point lias been somewhat unsettled by the recent decision of the Bombaj^ 
Hi.c'h Co*irt in Bhagwau Warnbai, X Bom. L. H.. p. 389, which while settling that 

position of sister in the line of heirs in the Mitakshara districts of that presidency 
is exactly the same as under the Maynkha, reopens the question as to how far the 
reasoning adopted by Nilakanfcha in bringing the sister in among the Gotrajas is to 
be extended to other cases. When the answers of the Sastris as regards the 
position of the sister are examined in the light of what is stated in the two Sindhus 
which was their vade meciim there cannot be any doubt that the position assigned to 
her by the abovementioned decision is coi'rect. In fact, the previous decisions, the 
most important of which is the recent case of Mulji v, Cursandass, 24 Bom. 563, 
referred to in the said judgment, had worked np to very near assigning her the 
present position. It had already been held that her position was not lower than the 
on© next to the grandmother. Therefore, there can be no doubt that in Bombay yev 
position is next after the grandmother both in the Mayukha and Mitakshara districts. 

But the abovemeutioned judgment without being content to rely on the legal 
usage of the Presidency, which as was pointed out by West, J., in Bhagirathi Bai t?. 
Kanhojirao, 11 Bom. 285, the Courts were bound tu recognize, goes on to compel 
the Mitakshara to yield its direct support to that usage by arguments based on 
other passages* If Yijnaneswara also had intended Gotraja to include a girl born in 
the family, though under the necessity to go out into anothcsr by marriage, then the 
previous decisions which refused to include other daughters of the family among 
Gotrajas evidently on the .strength of tjie Mitakshara have to be reconsidered. 



(ii) " Tlie tribunal of the chief judge appointed by^ 

the sovereign and sitting with three or iriore'”^ 
assessors not exceeding seven. This is ii 
stationary court, being held at an appiunted 
place.” 

(iii) “Inferior judges appointed by t!io sovereign’s 

authority for local jurisdictions; I'rcm t]i(‘ir 
decision appeal lies to the eoiirt ot llu; (doel 

judge, and thence to the king in ])ersnii.” 

Popular Courfs : — 

(i) “ Assemblies of townsmen, or meetings of per- 

sons belonging to various tribes and following 
diffei'ent professions but inhabiting the same 
place.” 

(ii) “ Companies of traders or artizans ; conven- 

tions of persons belonging to different tribes, 
but subsisting by the practice of the same 
profession.” 

(iii) “ Meetings of kinsmen, or assernl)hn>'es or rela- 

tions connected by consanguinity. 'I'lie techni- 
cal terms in the Hindu Jjaw books for tlies(‘ 

3 gradations of assemblies ai’e: — i. Puga, ii. 
Sreni, and iii. Kula.* 

From the above description, it is clear (hat very few 
cases would reach the State Courts, because under the 
rigid caste system, public opinion would be strongly against. 
f|uestioning the decisions of the popular courts. * 

Therefore, the pandits were not called upon to decide' 
questions of law except in rare cases. Thus their a.tteniion 
was naturally conhned to the portions of the Smritis whicii 
treat of the ceremonial law. No doubt with the establish- 
ment of the Mahratta and Sikh powers sonu* attention was 
paid to positive law, but it was not much. It was ou!v 
after the establishment of British power in Bengal rliat 
regular Courts for the administration of justice were estab- 
lished and the necessity for a regular study of Hindu 
Law arose. To the English Courts, pandits were attaclsed 
who were supposed to be experts in Hindu Law. Warren 

* Oolebrooke, Miscellaneous Essays, p. 401-2. 
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Hastings had a ‘ Code ’ drawn up for use in Bengal Courts 
^nd it was ti’anslated by Halhed. This work is known to 
the Profession as Halhed’s Gentoo Law. In the mean- 
while, European scholars turned their attention to Sanskrit. 
They rendered into English, portions of important Hindu 
Law treatises which were collected by Stokes and published 
under the title of Hindu Law Books. This compilation 
has been the main source from which text-writers and 
j ridges have derived their knowledge of Hindu Law. 
Except in the case of one or two texts, these translations 
rv'ere of the chapter on Dayabhaga{‘pnrtition of inheritance’) 
wliicli is only one out of eighteen titles under which the 
various topics of Hindu Municipal Law are discussed by 
Hindu jurists. The international larv is not reckoned as a 
topic .of Vyavahara but is dealt with under the heading of 
Rajadharma or the duties of the king and the revenue and 
administrative laws are treated in the Arthasastrain works 
known as Nitissatras, as for instancej Chanakyaniti,* the 
Sukraniti, and the Ksmandakiniti. Moreover, of the 
works which are recognised as authorities in different 
schools, some only were included in this compilation. 
Others had to wait for being clothed in English till Oriental 
studies were taken up by Indian scholars. Viramitrodaya, 
Vivudaratnakara and others have since been translated by 
Indian scliolars. But even these translations are frag- 
inentiiry, being confined to the cbapter on inheritance. 
Even the Mitakslinra which gives the law for all pi’ovinces 
except Bengal, has not yet appeared in English as a whole.f 
'Iherefore, the courts have had to make the best of the 
ayhilalfie materials. Having regard to their meagreness, it 
speaks volumes for the legal acumen of the British Judges 
that tiro mistakes committed by them are so few. But 
Tuistakes tlierc are. .For instance, such au eminent scholar 
as Colcl)rooke, forgetting that the word ‘Sapinda’ on 
whioli the whole law of inheritance depends had been 
t'laborately defined by the author of the Mitakshara in the 
first bock on ‘Achara’, gave it in Mitakshara the sense attach- 
ed to it in the Dayabliuga which is diametrically opposed 
to the view of the Mifcikshara. It was not till Sir Raymond 

'ride work iibs rccciuly been translated by my friend Mr. Sfima Stlstry, of the 
Oritnit.'il Library of Mysore. 

t Such a translation" by this writer is in Press, in the .Brahmavadin .Press, Madras, 
and will shortlybe out. 



West imeartlied and used tlie definition in LalluhhaA v. 
Mankiivarbai, 2 Bom. 388* that the Privy Council oarae fo, 
know of Oolebrooke’s mistake. Till then, decisions under 
the Dayabhsga were freely cited at the Bar as authorities in 
Mitakshara oases and vice versa. This blunder has been 
particularly disastrous to the rights of women in iJitak- 
shara provinces other than Bombay. For instance, the 
doctrine of the Dayabhaga that women not expressly 
mentioned wei’e excluded from inheritance was for sonit- 
time adopted in Madras, and Mr. -I. D. Mayne whose Hindu 
Law ideas were formed dmfing the earlier days, has t<tua- 
cioiisly clung to it, although the Madras High Court, by 
akdfui manoeuvring extricated itself from the bliinder.t 
Bombay was saved from this experience owing to tin; 
legal genius of Sir Michael Westropp and the deep learning 
of Sir Raymond West. If ignorance has thus been at 
work, prejudice its twin-sister has been no less active. 

To begin with, Hindu Law is an eastertt system of 
jurisprudence. Many of the ideas which are considered 
barbarous by western scholars are cherished by tin; 
Easterns as most precious. “ All law is a compromise 
between the past and the present, between tradition, and 
convenience ! ” The past and the traditions of the Fast 
have been so far different from those of the West that it is 
no wonder that scholars nurtiu’ed in the legal atraos])hei’e 
of the West should form a poor opinion of the Hindu 
system. Moreover, when the Indian Law arid Civilization 
began to be studied by western scholars, the European 
thought was itself in a transitional stage. Uncfer tlju 
influence of the Benthamite school the British mind had 
been captured by individualism and utilitarianism, and the 
study of the Indian system as of every other, was 
approached with prejudices and predilictions inseparable 
from that school. The days of socialism were not yet. 
Therefore it is but natural that a system to which in- 
dividualism was altogether foreign should have appeared 
crude and uncivilized to the western scholars. A striking 
‘‘' instance of this is to be found in the case of a scholar of 
no less eminence than Sir Henry Maine. In his ‘ Ancient 

It is also found in West and BuMer’s Hindu Law. 

t See Male’s Hindu Law, paraa, 494 e« segand Kuttiammal a. Badkriahna, 8 JI .. 

, H. 0. 88 and Lafcslunaimnimal v, Tinivengada Mudali, 5 M. H. C. 241. 



Law ’ which was written before he came out to India, the 
Mlowing passage is found. “ The fate of Hindu Law is, 
in fact, the measure of the value of the Eoman Code. 
Ethnology shows that the Komans and the Hindus sprang 
from the same original stock, and there is indeed a striking 
resemblance between what appear to have been their origi- 
nal customs. Even now, Hindoo jurisprudence has a 
substratum of forethought and sound judgment, but ii’ra- 
tional imitation has ingrafted in it an immense apparatus 
of cruel absurdities. Prom these corruptions, the iiomans 
were protected by their Code. It was compiled while usage 
was still wholesome, and a hundred years afterwards it 
might have been too late. The Hindu Law has been to a 
great extent embodied in writing, but, ancient as in one 
gense are the compendia which still exist in Sanskrit, they 
contain ample evidence that they were drawn up after the 
mischief had been done. We are not of course entitled to 
say that if the Twelve Tables had not been published the 
Eomans would have been condemned to a civilization as 
feeble and perverted as that of the Hindus, but this much 
at least is certain, that tdth their Code they were exempt 
from the very chance of so unhappy a destiny.” * 

It goes without saying that a civilization which held 
its own in the struggle for existence for over a period of 
at least two thousand years while nations after nations 
which adopted the aggressive civilization of the West 
perished and which, even at the end of that period, has life 
and stability enough to respond to and react on the new 
social forces created by the advent of the aggressive West 
in Asia, cannot possibly be so ‘ feeble and peiwerted ’ as is 
hero described. The real fact is that in India, the Bentha- 
mite doctrine of the greatest happiness of the greatest 
number was recognised ages ago. That was taken as the test 
of the utility or otherwise of all human institutions and laws. 
But in India, it was recognised equally early that pleasures 
of worldly enjoyment, though not to be despised or neglected, 
are, in the nature of things, so mixed up with troubles and 
miseries and are so ephemeral, that their pursuit is no 
happiness and that real happiness which endures is con- 
tentment (santi) and that this sanii could only be secured 

* Maine’s Ancient Law, Oh. I, p. 20. 
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by minimising one’s material wants and spending one’s time 
and energy in securing the higher pleasures of the infqj- 
leet and the spirit. This was the ideal which was consci- 
ously adopted.. Tliis and the religions beliefs and the social 
exigencies due to historical causes explain the iiindu civil- 
ization which is neither crude nor feeble, nor nndeveiopGcl. 
What Eome was to Europe and the West, India is or at 
least was to Asia and the Bast. Most of the problems that 
are now being solved by Europe had also to be solved liy 
the Hindus and the social and religious ii:istitutio,n,s now- 
found in the country are the witness of their niothod of 
solution. This solution entirely differs from that of the 
West in essential particulars, but ye-D,thi3 is a solution \v1i.i;,'!i 
did ensure to a fifth of the hnmati race, material prosperity 
and spiritual eminence and national stability and strengfii 
for thousands of years. The overconfidence .‘ind im[)etu- 
osity of the European civilization, which is yet in its youth, 
make its votaries forget that the solutions they aa-e adopting 
for the social evils have not yet passed beyond tlie experi- 
mental stage. This is shewn by the undeniable fact, that 
each solution brings into light and even into existence IVesli 
difficulties, oftentimes more troublesome tlian tli(.')Ke Avldeli 
wci’e sought to be removed. But yet, it is hastily conoludial 
that whatever is found in Europe is the host and that: there- 
fore, anything found unlike it elsewhere must be crude a, ad 
barbarous. Even the most cultured are not quite free from 
this bias and it vitiates the speculations of most of the 
European and English -nurtured Indian scholar.s on the 
sociology a, nd jurisprudence of the Ilindus. Thi^ bia.a is 
not cured by the mifamiliarity of the social ami legal 
phenomena found in this country. If llomans built up llmir 
legal system on the conception of right, Hindus fnundi'fl 
their own on that of duty. If Homams built up their ,soci;j! 
fabric on the basis of worldly prosperity, ! he Hindus buib, it 
on that of spiritual pitrity. In Europe, the higher a man 
in the social scale the fewer are the restraints on his lilnn*! v 
of action. Among the Hindus the higher is a mtin’s caste, 
the greater and more onerous are his duties. The iMa,har 
or the Pariah has no restraint at all. He has the greatest 
liberty of action. He can eat what helikes, drink what he 
gets, do what he wants, provided he does not (werste]:) Hie 
limits of general morality and positive law. He should not 
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assault people, commit robbery, or other heinous crimes. 
.,!§hort of that he can enjoy to his heart’s content. He has 
absolute liberty of action. 

The Sudra, who is higher in rank, has not the same 
freedom. He is forbidden to eat unclean food, and there 
are other petty restrictions. But they are very few. The 
modern Sudra in his desire to imitate the Bi’ahmin has 
manacled himself with the chains of the latter, but they are 
not imposed on him by Hindu Law, or the Hindu Society. 

The liberty of the Vaisya, the next higher in rank, is 
more limited, but the restrictions ai'e few when compared 
Avitli those of the Brahmin. Then comes the Hshatriya, 
who is hemmed in with restrictions, which, however, are 
not so serious in respect of worldly enjoyment as in the 
case of the Bi’ahmin. 

Lastly^ there is the Brahmin who stands at the top, 
hemusfi he has the least liberty of action. His w’hole life 
is a round of duties which, if properly observed, leave him 
no time for any serious worldly pursuit. The importance 
of the functions assigned to each is thus in proportion to 
the restraints imposed. 

Hindu Law being the expression of the legal consci- 
ousness of such a society, it must necessarily possess 
peculiarities repugnant to a civilization proud of its dogma 
of laisnes faire. 

As already pointed out in India, as long as her village 
assemblies and trade guilds were alive, there was no ne- 
gessity foi- an elaborate judicial state machinery. Although 
under Hindu Law four appeals are allowed, very few cases 
went beyond the popular courts provided by the village 
community or the guild. 

Oblivious of these peculiarities, some lawyers went so 
far as to say that there was no Hindu Law, and some 
others that there were no schools of Hindu Law. But now 
it is generally recognised that Hindu Law is a reality, 
but as to schools there is some difference of opinion 
as to their nature and their number. Mr. Mayne says 
that there are schools only where there are differences of 
opinion among the Sanskrit writers. This is evident 
enough ; but the difficulty is in its application. What amount 
of difference would entitle a school for recognition ? 

: 6 . .. : 
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Tl'his, it is not easy to say. We know as a matter o£ tact thaj 
all the schools spoken of by Mr. Morley, the Bengal, the» 
Mithila, the Benares, the Maharashtra, and the Dravida (the 
last being subdivided into Dravida, Karnataka and Andhra) 
do differ in some detail. For instance, in the law of adoption 
there is a radical difference between Bombay and Madras. 
In Bombay, a widow can adopt without waiting for the per- 
mission of any sapindas, whereas in Madras such permis- 
sion is needed. In Bombay, a married man can be adopted, 
whereas in Madras he cannot be. In Mithila, Kritrima 
adoption is recognised, whereas in other schools it is not. 
In the law of Stridhan similar and ewen more serious differ- 
ences are found. Are these differences not enough to 
justify the classification of Mr. Morley? Mr, Mayne is of 
opinion that the Dayabhaga and Mitakshara are the only two 
schools in the real sense. But as has been pointed out, 
there are differences of importance between what are 
known as schools of Mitskshara. Therefore, this testis 
not conclusive. For determining the existence of these 
schools, recourse must be had to history. Their historical 
origin is indicated by the fact that their local limits are 
conterminous with the linguistic boundaries to a great 
extent. An examination of the history of the origin of 
schools in general shows that this coincidence is not 
accidental. The mode in which divergences between 
the different provinces arose has been noticed by the 
judicial Committee of the Privy Council. They say : 
“Works universally or very generally received became the 
subject of subsequent commentaries. The commentatoj* 
puts his own gloss on the ancient texts, and his authority 
having been accepted in one and rejected in another part 
of India, schools with conflicting doctrines arose.” — Gollec- 
tor of Madura y. Muthuramalinga SethupatM, 12 i\I. I. A. 
435. This explanation is light so far as it goes. But it 
does not say why the particular gloss came to be put by 
the commentator in question. 

Moreover, it would be unreasonable to suppose that 
any theoretical treatise would, as such, bo accepted in 
a particular province and give rise to a new school. Foi’, 
in such an eminently practical department as law, ivliich 
affects the every-day life of man at every step, it is impos- 
sible that a conamunity proverbially tenacious of its customs 


XI 


-’I 

^as the Indian would accept the theoretical deductions of 
* any writer, howe-ver able or clever. On the other hand, it 
is more in consonance with reason to suppose that the 
success or faiiure of a given treatise, commentary or 
digest, would entirely depend on the success achieved by 
the author in bringing his theoretical conclusions into 
harmony with customary lav. This must be so in any 
country and under any system of jurisprudence. But in 
India especially, it cannot be otherwise; because Hindu 
Law has placed custom above Law. In the words of the 
Privy Council ‘ under the Hindu system of Law, clear 
proof of usage will outweigh the written text of the LaAv’. 
if this principle be borne in mind, it will be evident that 
no Hindu writer could hope to impose his treatise on his 
community or province without taking good care to bring 
it into harmony with their legal consciousness as expressed 
in their customs. For otherwise, exceptions which every 
litigant has a right to assert as custom would eat up the 
law laid down by him. 

‘ This a priori conclusion is amply borne out by what 
we know of the writers of the Commentaries and Digests 
recogtiised as leading authorities in the different schools. 
On ’examination, they will be found to have been composed 
with the immediate object of being used by the judiciary 
of the province or Kingdom to which the author belonged. 
This is true of the leading authorities only- — not of those 
which are subsidiary. They were all written either by 
ruling chiefs or their ministers themselves or by others in 
their name or at their instance ’ 

To take them one by one : 

Mitah-hara . — This was written by the ascetic Yijnan- 
eswara for Vikramanka, the Ohalukya ruler of Kalyana at 
the end of the eleventh century. 

Sarasvaii VUasa.—This work, which is of authority in 
Orissa, was written by Pratapa Eudra Deva, the King of 
Orissa, or at his instance between the years 1503 and 1524 
A.D. 

Vivada Ratnakara.—T!hk is the leading authority of 
the Mithila school. It was composed by Chandeswara 
Thakura, the minister of Harasimha, about theyear 1314 
A.D. 


XU 


Viramitrodaya. — This is the leading authority next to<. 
the Mitakshara in the Benares school. The author ex- 
pressly says that he wrote it at the instance of the Bundella 
King, Virasimba. 

Sniriti Ohandriha. — The leading authority in Madras. 
Unfortunately so little is known about the origin of 
this work that it is impossible to say anything regarding 
its author or composition. 

Parasaramadhaviya .- — Another leading authority in the 
same school composed by Madhava, the chief adviser 
and minister of the founder of the famous Vijianagar 
dynasty which hold the Mahommedans in check from the 
14th century to a few years before the rise of Sivaji. 

Madanaparijata . — This was composed at the command 
of Madanapala (of the data race) who was the ruler of the 
Kashta on the banks of the Jumna. 


Vyavahara Maymhha. — This is the leading authority 
paramount even to the Mitakshara in Gujarat, and only 
next to it in the Maharashtra. Nilakantha, the author <»f 
this work, also declares that he undertook it at the re(|u<’st 
of King Bhagvantadeva of Sangara dynasty. Its authority 
in Gujerat is 'the witness of the rule of the Peishwas. 

Dayabliaga. — This is believed to have been written by 
Jimutavahana, who was, about the beginning of the 12l'h 
century of the Christian era, a minister of King Vishaksena. 

‘ 'I'his brief examination shows that, owing to the 
common law of the Hindus which denied the p<u\'er oi 
legislation to any earthly ruler, every ruling sovereign was 
obliged to have a new compilation made of the law to be 
administered by his courts in order to bring it in line with 
the new order of things by incorporating new customs and 
discarding obsolete ones. That this was the object of thoso 
compilations is further shown by what is contained in tho 
works themselves.’ 

^Vijnaneswai’a, when discussing the text prescribing 
unequal shares for sons according to the priority of birth, 
lays down the general principle that, notwithstanding a 
sacred text, a practice which runs counter to the conscience 
of -the community should never be practised and gives 
several striking examples of those which had become 
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ol^sokte. So also Nilakantha, the author of the Mayukha, 
?n discussing^ the age of the boy to be taken in adoption 
expressly refers, on the authority of his own father, to 
custom as justifying the adoption of a man of any age, 
notwithstanding texts to the contrary. More than once, he 
expressly refers to custom as justifying him in the parti- 
cular interpretation put by him on ancient texts. Even 
more striking is a passage in the Viramitrodaya which was 
recently noticed by Mr. Justice Mookerj'i in Basanta 
Kvmar Jogendramth, (I. L, E. 33 Oal. 374). In it, the 
author gives as a ‘reason against the acceptance of the 
view of the Mitakshara with regard to the person with 
whom reunion is permissible, the fact that if the Mitak- 
shara view were accepted, then reunion with the daught- 
er’s son and the like, which is recognised by the practice 
of all people, would become improper.’ ‘There cannot, 
therefore, be any doubt that these treatises were intended 
to incorporate new customs and actually did so.’ 

‘We may, then, safely conclude that the schools origi- 
nated in different authors of commentaries and digests 
putting glosses on the ancient texts, in order to squeeze 
out from them rules and principles supporting the new 
customs prevailing in the provinces governed by them 
at the time of their composition. It follows from this, 
furtlter, tliat tlie authoritativeness of a given work depends 
on th(< success achieved by it in assimilating the enstom- 
ai’y law of the province. So also the authoritativeness of a 
given ixile would depend on its being in consonance with 
or' at least not against i-ecognised customs. When a 
writer extracts somehow a particular doctrine in order 
to give a Sbastraio basis to new customs, he is bound, 
for the sake of consistency, to accept all the conclusions 
flowing from it. If, however, any of them happen to 
overstep the limits prescribed by the legal conscience of the 
cornmnnity, they did not get assimilated into current law, 
but simply remained as witnesses of the logical acumen 
of the leai'Tied authors. For instance, the Smriti Chandrika 
tlie leading authority in Madras, adopts the Dayabhaga 
doctrine, which excludes barren daughters from inheritance 
as a logical conclusion from, the religious principles under- 
lying it. ‘ Its authority in this respect has not been ac- 
cepted in Southern India (Mayne p. 707,7th edn.), because 
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Ciistom lias sanctioned the more humane Mitakshara d(jic- 
trino. Similarly, the Mayukha is prepared to accept the 
conclusion necessarily resulting from the strict application 
of the doctrine of nearness of blood enunciated by the 
Mitakshara and allow the paternal uncle, the great-grand- 
father, and a son of half-brother to inherit together. Simi- 
larly also Nilakantha would have the grand-father and 
half-brother inherit together because they are botlx in the 
same degree (Mandlik "p. 81). His opinion has not Ixeen, 
however, accepted even in Gujarat where the Mayukha is 
the leading authority.’ 

‘ From this it does not follow that the works them- 
selves do not influence the groxvth of law. On points oji 
which the legal consciousness of the community has not 
expressed itself, the views advocated in the work would be 
accepted as law. If, however, a particular view has been 
accepted as correct law and is supported by the work 
recognised as authority in the particular school, the only 
reasonable conclusion to draw is not that the old custom 
was completely remodelled by the axxthor, but tliat either 
there was no custom either Avay when the A\mrk Avas Avritten 
or that what is stated by him is in accordance with the 
prevalent custom.’* 

Therefore, these schools have an historical origin. 
They have foxxnd recognition by the old Digest Avriters 
themselves. They talk of Southern, Eastern and Wostei-n 
schools. Under these circumstances British Couits Avere 
justified in I’ecognising these schools. Althouglli those 
schools Aveie early recognised, the axxthorities Avhich Avere 
special to some of them Avere not accessible for AA^ant of 
translations. This compilation removes that difficulty. 
Moreover, Avhile there were some differences betAveen these 
works, they deal Avith the same texts and arrive at the 
same conclusions generally. Therefore in the elucidation 
of points under controversy, a compaidson of the different 
works is sure to throAv much light. 

If the account above given of the origin of these 
authorities be correct, it is clear that the rule of common 
sense which was laid down so emphatically by the judicial 
committee in the Shivaganga Case is perfectly sound and 

See “ English Law Quarterly Eeview ’’ for 1007^ p. 208, 


^hould never be departed from as was pointed out by a 
••judge of acknowledged eminence in Sanskrit learning 
and juristic knowledge. In Debiprasanna Roy v. Earendra 
Nath (jliose, S7 Cal. 867, when Counsel for the res- 
pondent invited the Court to put its own interpretation on 
the word ‘ bhrata’ ignoring the meaning which had been 
attached to it by the author of the Dayabhaga in a later 
passage, the learned Judge very properly made the follow- 
ing observations of great practical wisdom. His lordship 
Mr. Justice Mookerjee said, “It is obviously not permissi- 
ble to examine the previous paragraphs to determine whe- 
ther the conclusions reached by Jimntavahana, is oris not 
legitimately deducible from the texts upon which he placed 
reliance. In this connection it is well tobearinmindthe 
warning given by the Judicial Committee in the case of 
Collector of Madura v. Mootooranialinga SetupoAi, that the 
duty of a judge administering Hindu Law is not so much 
to enquire whether doctrines disputed is fairly deducible 
from the earliest authorities as to ascertain whether it is 
one that has been received by the particular school of 
Hindu Law which governs the litigant parties. We must 
thei’efore decline to adopt, the course which we are invited 
to follow by the learned vakil for the respondents, namely, 
to draw our own inference from an examination of the pre- 
vious paragraphs where the expression used is ‘bhrata’ 
which it may be assumed is ambiguous.” 

It is a matter of great satisfaction that this principle 
has been reasserted so emphatically by such a high authori- 
ty,. No'doubt sometimes even the Privy Council seem to for- 
get this principle and embark on the risky adventure of put- 
ting novel interpretations of their own on passages found 
interpreted in the authoritative digest writers. The latest 
instance will be found in Bai Kesserhhai v. Eunsraj Morarji 
(30 Bom. 431), where they went behind the Mayukha in 
search of a general principle in justification of the order of 
heirs given in the text of Brihaspati and in effect overruled 
that authority. Similarly wherever this has been done, the 
result has been often disastrous. For instance, no one now 
doubts or can doubt that the present law of stridhan in 
the so-called Mitakshara provinces is anything but the 
Mitakshara law. As pointed out by West and Buhler so 
far as BisM texts go, no tm of them lay down the same 
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laAv on the subject. As a necessary consequence of this, 
among the digest-writers and commentators there is a hope-, 
less conflict of opinion. It was the unique distinction of 
the legal genius of Vignaneswara that, by skilful interpreta- 
tion Lc got rid of all difficulties and put the woman in all 
respects on the same legal pedestal as man.* He construed 
the word ‘ stihdhan’ as meaning all property belonging to 
the woman no matter how acquired and laid down tlie same 
rule of inheritance for all with the exception of only one 
kind of stridhan. Thus his work though the earliest among 
modern authorities, has propounded the most advanced 
view on the subject. Except in the case of one or two, 
subsequent writings on the subject mark the strength of the 
reactionary forces which he overcame, tVir they seem to feel 
it ditflculc to overcome the deep-rooted prejudice that the 
woman was in some way inferior to man. 

But yet, the judicial Committee of the Privy Council 
have unwittingly set back the hand of the clock by not 
accepting implicitly the view of the Mitakshai’a and 
embarking on re-interpreting the word ‘ stridhan’ in the 
narrow Dayabhaga sense. What is the result ? At ])resent 
each Mitakshara province has its own law of stridhan and 
everywhere the legal position of the woman has been put 
on a low level. Her right in the property inherited from 
her huband has been made into an esUite which is neither 
freehold nor an ordinary life-tenancy. It can only be des- 
cribed as the Hindu Widow’s Estate. Her estate as a mo- 
ther has shared the same fate and thi.s in spite of the fjict that 
Vignaneswara, in respect of the property obtained on paH.i- 
tion has distinctly indicated that her estate is as full as that 
of the man, T'his is not all. The most archaic and bar- 
barous principle which denies to the woman the general 
right of holding property and which the orthodox logician 
of Bengal revived in his reactionary Dayabhaga, has been 
engrafted on the Mitakshara and included in the law 



* Kishori Lai Sirkar in liis Tagore lectures on Mimamsa rules points out that 
tLe dispstragement of the legal position of woman was not warranted by the ancient 
law. He says: “As regards women, the actuallaw, as laid down by Mann and 
Jaiminiy in no way, makes their status inferior to that of men. The two moat im- 
portant characters of a woman, are that of the wife and that of the daughter. In 
both these characters, the positive rules of law, in no way, compromise their posi- 
tion. Yet by following usage, later writiera have laid it down that women have no 
rights bnless recognised by t^ts/’ K- L. Sirkar on Mimamsa Rules of 

Interpretation, pp. 306-^. 
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^ovemingthe Mitaksliara province of Benares. Madras also 
» adopted it for some time. In provinces within the jurisdic- 
tion of the High Court of Allahabad, no Avoman, not ex- 
pressly mentioned in a text, can inherit, whereas in Madras 
she can, bAit only after all males. Bombay alone stands 
true to Mitakshara, although even there, the baseless 
distinction between females belonging to a family by birth 
and those that enter it by marriage has been adopted, in 
order to deprive the wives of agnates of a full estate. 
Their estates have been cut down into that of the widow. 
The mother’s position was for long doubtful, but recently 
she has been refused the benefit of the Mitakshara view, 
although on the authorities found in the Law Reports it 
was not impossible to hold otherwise.* Of course, except 
in Bombay, some justification for depriving the woman of 
her natural rights may be found in the text-books which 
have been recognised as secondary authorities, such as 
Viramitrodaya and Smriti Ghandrika. But that is no 
reason for the Courts of the nineteenth and twentieth 
centuries to resuscitate the law of the pre-Mitakshara 
days, that is to say, of the days anterior to the Norman 
Conquest of England. 

This and other considerations would not have arisen in 
theBritish Indian Law Courts if they had realized that there 
was such a thing as Hindu jurisprudence, that this jurispru- 
dence had slowly but surely evolved out of the legal con- 
sciousness of a nation thotisands of years old, that it has its 
own rides of construction, that it is also subject to the ‘ law 
of progress ’ and that in order to administer it successfully, 
it has to be studied as systematically and carefully as 
any other system of jurisprudence, ancient or modern. 
True to the high position the judiciary in England holds 
in the civilized world, the Privy Council, wherever it cOuld, 
did not hesitate to take a comprehensive view of the ques- 
tions before it aiid within the limitations that are insepar- 
able from judicial legislation, to interpret the law so as to 
bring it in line with the requirements of the modern times. 
As a recent example of this we might refer to its decision in 
35 Calcutta 1. (P.C ) where it says — “ Now, it is said that 
the gift is void, as being contrary to the doctrine of Mushaa. 

^ O-andM Maganlal Bai Jadab| 24 Bdixi* 192 (I*, B,) 
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In the first place, eyen if the duty of Courts were to 
construe a prohibition of gifts of undivided shares of whaf ,, 
is divisible, which should be applicable to the conditions of 
modern life, it would seem impossible in the case of shares, 
and extremely difficult in the case of freehold property in 
a town, to carry it out. But the attitude of law towards 
this doctrine of Mushaa does not involve any such 
constructive application of the doctrine. It was laid down 
in Mumtaz Ahmed v. Zubaida Jan (L. R. 16. I. A. 207 
at 215) that the doctrino relating to the indivisibility of 
gifts of Mushaa is wholly unadapted to a progressive state 
of society, and ought to be confined within the strictest 
limits. Their lordships concur in the conclusion arrived at 
below, that it would bo inconsistent with that decision 
to apply a doctrine, which in its origin applied to very 
different subjects of property, to shares in companies and 
freehold property in a great commercial town.” Here the 
archaic Mahomedan Law of Mnshaa was so interpreted 
as not to impede the social progress of the Mahomedan 
community under modern conditions, and no doubt that was 
the right thing to do. Courts in deciding questions of 
Hindu and Mahommedan laws, are engaged in judicial 
legislation of far-reaching consequence to the societies 
concerned. With the radical changes that have been 
introduced by modern conditions into every department of 
Indian life, new problems, social, economical and legal, 
naturally arise and it is one of the highest and most arduous 
responsibilities falling on our Courts to so mould the law as 
to be helpful in their right solution. Even within the ifarro w 
limits now assigned to them, Hindu and Mahommedanla'vfs 
are going through the same process of development through 
which the Roman and British systems passed in the earlier 
stages of their growth. The form of law-making in which 
the Indian Courts ai’e engaged, is peculiar and is one ‘ which 
naturally and inevitably arises out of tbe application and 
administration of tbe law,’ especially where that law is to be 
evolved out of tests written at a time when very different 
conditions obtained in tbe country. The British legisla- 
ture having adopted, the policy of not interfering with 
these branches of law, our Couids are, or must be ‘the 
. recognised and permanent organs through which the mind 
of the communities expresses itself in shaping them ’ so as 
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,Lo 6uit modern conditions. The Indian judge is their 
■» ‘ official mouthpieoe, ■whose primary duty is to know and 
^PPiydjhe law, but who, in applying it, expands it and 
works it out authoritati'vely,’ as the digest-writers did less 
authoritatively before. He represents ‘ the legal intelli- 
gence of the communities ’. 

The sketch above given of the history of the origin of 
schools shows that before the British advent, this function 
was discharged and with eminent success by our Nibhanda- 
karas or digest-writers. While merely professing to 
interpret ancient texts, they took full advantage of the 
scope afforded by the complicated rules of interpretation, 
evolved by writers on Mimamsa and moulded the law so as 
to bring it in line with the changed conditions of society. 
In a system of law which is more than four thousand years 
old, the successive strata of thought must naturally be re- 
presented by different texts enunciated at the time. The 
later commentator had only to pick and choose, among the 
texts which lent support to his own views. But in doing 
this, he had to observe certain rules and adopt certain 
principles which curtailed his freedom of choice. But 
nevertheless, within the limits set by them, he did not 
hesitate to intei’pret the laws so as to suit the changed 
conditions of his own time. No doubt, the freedom of the 
modern judge is still more limited. But even then, there 
are occasions when he can make his influence felt in the 
moulding of the legal consciousness of the societies con- 
cerned. As the digests which give us the law were written 
at a time when social conditions were altogether different, 
in them, beyond the basic principles, no direct solution 
could be found for all questions which now arise. They 
are questions which never could have occurred to the 
ancient writers. The modern judge must ascertain the vipw 
the digest writers presumably would have taken if the 
given question had been put to them, and this is exactly 
what the Privy Council did in dealing with the doctrine of 
Mushaa of Mahommedan law. But unfortunately, our 
own judges often lose sight of this important fact and 
interpret authorities either too literally or too widely and 
lay down principles which are unsuited to modern condi- 
tions or altogether foreign to the spirit of Hindu Law. 
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As an example of the former tendency, we may refer 
to the question of the right of the manager of a Hindu » 
family to burden the family property with a debt incurred 
for the expenses of the marriage of a male coparcener. 

Now, it is recognised on all hands that of the social 



evils which are eating into the vitals of the Hindu society, 
over-marriage is the woi’st. It is responsible for the lethar- 
gy and stagnation which have overwhelmed the same. There- 
fore there can be no question but that, unless the letter of 
the law makes it impossible to do so, it should be so inter- 
preted as to discourage over-marriage. As regards females, 
there is uo choice left to the Courts. The law is clear that 
every girl ought to be married, because marriage is the only 
‘ SamsJiam’ for her. The same remark applies to those 
that are not among the twice-born. But with regard to 
the twice-born males, there is no such peremptory law. 
Every Hindu knows that there are hundreds of males 
among such castes who go to the end of their voyage of 
life without rnanying. Society takes no notice of them. 
On the other hand, no female can pass a certain age with- 
out marriage. If in a Brahmin family, a girl attains 
puberty before marriage, the family is put out of social 
communion. Thus it is clear, that modern legal conscious- 
ness of Hindu society makes a distinction between the two 
cases.. No doubt, even in the case of a male, it is usual to 
marry and if a boy is allowed to grow tall and old without 
marriage, Mrs. Grundy will not be slow in exercising the 
prerogative of her tongue. But there the matter stops, and 
no further social or legal inconveniences ensue. Under theSe 
circumstances, can there be any doubt as to what attitude the 
Courts must take with regard to the question of incurring 
debt for the marriage of a male coparcener in these com- 
munities ? A Bench of the Madras High Court, consisting 
of European members, took a commonsense view of the 
question and held that marriage was not compulsory,* on 
the strength of observations made by the Lord Eldon of 
Madras in a previous reported decision.t But in a later 
decision, an eminent Indian Judge joined with an equally 
erudite judge of the Bombay High Court in giving 

* Grovindaraj-alu Naraaimham v. Bhotla Venkatanarasayya, 27 Mad. 206. 

tPonnappa v Papixvayyaiigar,4 #a4, J>er Mttttusawmy Iyer, J,, p. 17* 
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judicial sanction to the questionable fashion of tlie Indian 
, ‘Society to marry without any regard to the circumstances 
of the family. This is the result, it is I’espectfully submit- 
ted, of not bearing in mind the true function of the Court 
in such matters. It is impossible to say that the new 
fashion for having recourse to original Sanskrit authorities 
has not contributed to this unfortunate result. As has 
already been pointed out, in our law books texts may be 
found to support any view. Unless one fixed the goal 
which is to be I’eached before starting in search of a text, 
one is sure to be lost in the maze of conflicting texts. So 
also, treatises could be found in support of any view. In 
the vast field of Sanskrit literature, during the ages that 
have passed over it, there must have been works giving 
expressions to all shades of opinions supporting all sorts 
of views. Orthodox Sanskrit writers fully recognised this 
fact and therefore in arriving at their conclusions, they 
took care not to travel beyond the well-known and univer- 
sally recognised authorities. For instance, the author of 
Mayukha says that in writing his work he “ discarded 
much that was accepted by (literary) cheats, but had really 
no foundation.” It is to avoid all these dangers and 
difficulties, the practice has been adopted in our courts of 
confining their attention to certain well-knoAvn works, and 
be exclusively guided by them. Wow, if the question of 
marriage expenses had been approached, bearing the above 
considerations in mind, it seems, the only conclusion possible 
was that the decision in Gomndarajidu l^arasimham v. De- 
vera Bhotla 7 enkatanarasa^/ya, was correct. 

So far as the texts go, it is admitted that the question 
has to be decided in accordance with what is contained in 
the Mitakshara. Now, Mitakshara sets forth all the 
conflicting texts as to the indispensability or otherwise of 
marriage as a Samsicara and deliberately adopts the view 
that so far as males are concerned it is entirely a matter 
of choice. He says “ As all these (three) views of ‘ aggrega- 
tion,’ ‘option,’ and ‘ exclusion,’ have their basis in the 
‘ Sruti or the Vedas,’ one may choose them according to 
one’s own wish. Therefore, the statement made by some 
pseudo-pandits that the perpetual studentship being a 
creature only of a Bmriti is excluded by the order of the 
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householder whiok is prescribed by a Vedio ordinancej^ 
(aud the statement) that the former is intended only for •* 
the impotent, the blind and such others who are debarred 
from entering the order of the householder, must be 
rejected as they are the outcome of a want of study of the 
Vedas. Moreover, just as the lame and other deformed 
persons who are incompetent to observe the Vedie rites 
such as Viiihmlcramana and Ajya Vikzhana are not 
entitled to undertake these Vedic rites prescribed for 
manned men, so are they incompetent to fetch the Udakumha 
and go round soliciting alma (in the manner prescribed for 
Brahmacharis) by the ceremonial law of Smritis. flow is 
it tlien possible to account for (the prescribing of) the 
perpetual studentship and such other orders of life by 
taking (the passages relating to) them as having reference 
to the lame and (such other deformed persons) ? ” § This 
clear statement of Yijnaneswara’s view has been frittered 
away by laborious arguments based on passages which 
deal with the question in an indirect manner or nob at all. 
.For instance, in the Bombay judgment*' twoslokas of Yajna- 
valkya found in the chapter on Partition are brought into 
requisition to determine the question whether marriage is 
included in the word Samukara. Of course, nobody ques- 
tions whether marriage is a Samskara or not. But the 
question is whether it is a Sainskara indispensable in the 
case of a twice-born male. No doubt in the opinion of 
some, it is indispensable, but in the opinion of Vijnanes- 
wara, it is not. This position is attacked in the Madras 
judgment by appealing to the famous doctrine of the 
three natal debts which is as old as Hinduism. In Mimam- 
sa, there is a special chapter dealing with it.t There can be 
no question but that frimafaoie, this doctrine makes marri- 
age a necessary sacrament. But Jaimini is not our law- 
giver, but Vijnaneswara. The latter squarely meets the 
difficulty by bringing his unrivalled learning aud logical 
acumen to bear on it, and so interpret the doctrine as not 
to conflict with his own view in favour of Vikalpa (or 
option). Here is what he says “And it must not be 
imagined that the ordinance as to the discharging of the 
three debts does, by its own force, imply (the necessity of 

•; ■ " ■ 'I'Sse Mysore Oliief Court Eeports, VoL XV, p. 172. * 32 Bo'^sr 
t See Sirtar’s Mimatnaa Eules of luterpretation, pp. 435-88, 
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^taking) a wife, for, like the rule as to acquisition of learn- 
• ing and wealth (the rule to beget a son) applies only 
when there is a wife married for other reasons. As to the 
objection, that by birth itself, the begetting of the son and 
other duties are made indispensable, because of the Vedic 
text which says that ‘ a Brahmin is born a debtor in three 
respects and the debt owed to the Rishis (is discharged) 
by Brahmacharya (studentship), that to the Devas by Yagna 
and that to the manes b}'' bringing forth children’; (we say) 
it is not so ; because no man becomes, merely by birth, en- 
titled to perform Yagna and other ceremonies even when 
he has not taken a wife* or kindled the sacred fire (kept by 
a householder). Therefore, the meaning of the Vedic text 
is that the Brahmin and the rest, wlien they become f assessed 
of the status necessary to perform- them must perform the 
Yagna and the rest. Hence, to one whose Upanayana cere- 
mony has been performed, the study of Vedas alone is 
indispensable, and likewise begetting a son, to one who has 
taken a wife and kindled (the householder’s fire). Thus 
(everything is) unobjectionable.”* There cannot be any 
doubt as to the meaning of this passage. Why then put 
back the hand of the clock of progress by ruling that the 
manager of a Hindu joint family can involve the family in 
debt to give a male coparcener an opportunity to enjoy the 
luxury of marriage which ex hypothesi the family cannot 
then afford ? In dealing with this question, that the true 
perspective has been lost in the mist of over-argument, is 
clear from the nature of some of the arguments xrsed. For 
instance, in the Madras judgment there occur these pas- 
sages : ” There are two paths laid down for the Hindu in the 
sacred texts. One is the path of work or attachment to 
the things of this world, and the other the path of non- 
attachment or renunciation. The four n-srcmas or stages 
of life are prescribed for the regenerate classes, or, at all 
events, for the Brahmin. The journey from stage to stage 
in regular order of succession is contemplated as progress 
along the path of worldly work. And evei’y Hindu of the 
twice-born classes has to pass from each stage to the 
next and until he develops complete non-attachment in 
the last, the stage of the ascetic, when he prepares himself 

^ See Mjfsoi’e Chief Court Reports, Toh XY, p. 
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for filial liberation. It is true that it is laid down in the 
Srutistliat if he has conquered bis passions and cultivated" , 
tbe feeling of non-attachment he may pass direct, with- 
out going through the intermediate stages, to the asrarna 
of the sanyasin. But except for him who has thus quali- 
fied for entry direct into other asrcimas than that of 
the householder, the stage of householder is practically 
compulsory. The twice-born Hindu is not to be a student 
as long as' he chooses. He may remain a Naishtiica Brah- 
machcijn devoted to lifelong studentship under strict con- 
ditions. Slokas 49 and 50 of Tagnavaikya, Acharadhyaya, 
have been translated as follows by Mandlik : “ The Naishtiica 
Brahnacluirin is to live near the Acharya ; in his absence, 
near his son or his wife, or his fire. In this manner the 
Bramachami, using his body, and subduing his senses, 
attains the world of Brahma, and is not born again.” I 
translate the commentary of the Mitakshara on these 
verses as follows : “ In this manner, i.e., in the manner 
stated, Naishtiica, i.e. one who conducts himself till death, 
he shall live all his life near his preceptor. He shall not 
be his own master after the period of receiving instruction 
in the Veda. In his absence, near his sou ; in the absence 
of the latter, near his wife ; in her absence, near the fire ; 
disciplining his body in the manner stated, his senses being 
controlled, the Bvahmachan attains the world of Brahma, i.e., 
achieves deathlessness. Hever is he born here again.” 
Apararka in his commentary on the same verses at pages 71 
and 72 of Volume 46 of the Anandasrama Series enters 
into a more elaborate explanation of the two classes of 
Brahmncharis, TJpahurvana and Naishtiica, the former being 
one who passes to the stage of Qrahastha in the ordinary 
course of life, and the latter being one who stays with his 
preceptor for life under rigid rules of self-discipline. In 
Chapter II of Manu, verses 243 to 249 deal with the 
Naishtiica Brahmachari. It is enough to quote the first of 
those verses in order to indicate that the life of the Naish- 
tijca is a life of discipline under the teacher for life to 
qualify for liberation. Verse 243 (Buhler’s translation) 
says : “ But if a student desires to pass his whole life in tbe 
teacher’s house, he must diligently serve him until he is 
freed from this body.” i^ut to the Upahmmna or a student 
who remunerates his teacher to pass on with his leave to 
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the next stage of life, Manu has the following injunction. 
_^0hapter III, verse 2 says: “A student who has studied in 
due order the three Vedas, or two or even one only, with- 
out breaking the rules of studentship, shall enter the order 
of householders.” Verse 4 says: “ Having bathed, with the 
permission of his teacher, and performed, accoi’ding to the 
rule, the Samavarthamam (the rite on returning home), a 
twice-born man shall marry a wife of equal caste who is 
endowed with auspicious bodily marks “ The obliga- 
tory character of marriage or entry into the order of house- 
holder is thus pi'opounded by Manu with great em- 
phasis. Verses 61 and 52 of Yagnavalkya, Acharadhyaya 
and also verses 45, 56 and 57 of the Pmyaschit- 
tadhyaya (see pages 167, 249 and 250 of Mandlik) enforce 
the same view. Both the commentators of Manu and 
the commentators of Yagnavalkya have come to the 
conclusion, after a full discussion of Sruti and Smriti 
texts, that the stage of householder is obligatory on all 
the twice-born. But to those who have pursued the 
path of non-attachment, Naishtika Brahmacharya or 
perpetual studentship or entry from studentship into 
the stage of the hermit or ascetic direct is open. Some 
indeed have maintained that tliere is no 'warrant for the 
asramas of hermit and ascetic and that the stage of house- 
holder is the only one in which a man is at liberty to pass 
his life. The text of Gautama, Sacred Books of the Bast, 
Vol. II, verse 36 at page 193, supports that view : “ But the 
venerable teacher (prescribes) one order only, because the 
order of householders is explicitly prescribed (in the 
Vedas).” And, in verse l,he expresses it as the opinion of 
“some” that “he (who has studied the Veda) may make 
his choice (which) among the orders (he is going to enter).” 
Gautama’s view is, however, rejected by Medhatithi and 
Vijnaneswara. But that rejection is not to be understood 
as a sanction to each man to follow which order he likes or 
to be in no order at all. Marriage is Vyamsthitlia Vikaljia 
or fixed alternative, i.e., compulsory when certain condi- 
tions exist (see Jairainiya Nyayamala, Chapter 12, Pada 4, 

* peviilapalU Kameswara Sastry v, Polavampu Yeeracharlii, 20 M. L. J, p, 855, 
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Adikarna 7) and not an Aichch^hiha VtJcalpa oi’ alternative 
to be cbosen according to pleasure (Jaiminiya Nyayamakj - 
Chapter 12, Pada 3, Adhikai’na 4). Except to the man 
who pursues the path of non-attachment to all others the 
order of a householder is a necessary stage in the journey 
of life. A person is not justified in being in none of the 
Asramas”* 

This is no doubt learned and eloquent, but is it 
correct? If the translation given above of the passage in 
FrayascliUta Iccmda of Mitakshai'a be not altogether wrong, 
the statement that “ the commentators of Yajnavalkya 
have come to the conclusion after a full discussion of 
Sruti and Smriti texts, that the stage of the houseliolder 
is obligatory on all the twice-born ” is undoubtedly 
incorrect. A.s to the alignment that the law will not 
allow a man to continue in the Asrama of Brahmacharin 
unless he has proved his fitness “ to pursue the path of 
non-attachment” may be very orthodox, but is certainly 
not common sense. Are thei’e not rules equally rigid and 
exacting in the case of ordinary Brahmacharya and is it 
not known universally that in these days no Brahuia- 
charin is prepared or expected to observe them ? Why then 
are the twice-born boys allowed to enter Brahmacharym 
nevertheless and allowed to remain as such during the few 
years that elapses between Upanayana and marriage ? Who 
is to decide whether a man has the requisite non-attachment 
or not or what are the tests to bea pplied ? Where is thp 
law which raises the presumption necessarily implied in 
the above view, that one is not fit to remain a Brahma- 
charin after one attains the marriageable age of boys ? 
Do the present day Brahmaoharins observe the rules ‘that 
they should not wash their teeth, nor attend music parties 
etc.,’ and if not, why are they allowed to become Prahraa- 
charins. Then again, are all boys necessarily married 
within a certain period as in the case of girls ? And 
if not, in all cases where marriage is postponed for 
, years or even for life, is the offence of ‘anasrama’ pre- 
sumed to he committed? If not to marry • renders a 

t. DeTOapalli Kameswara S^gtry y. Polav^arapn YoeinQhadu, 20 M. L. J., p. 8557 
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I|rahmacliarin ‘ anasrami,' as is assumed here, when is 
4ie converted into an '‘anasmmi’ and at wbat age ? Suppose 
a man goes on Aopiwp' to marry, but never does, is he 
‘ anasrami’? If he is, then is not every Brahmacharin 
in the same boat till he marries ? If so, theu, does not this 
lead to the conclusion that marriage should take place, 
in the case of every boy not fit to tread the path of 
non-attachment, soon after Upanayana, seeing that in these 
days, Ouruhulamsa and other duties of an ordinary Brah- 
macharin are not _ observed. In the passage cited from 
Acharakanda - — Naishtilm Brahmacharin is enjoined to 
live with his Guru or his family. The inference of the 
learned judge seems to be, that unless one is prepared to 
do this, he cannot remain such a Brahmacharin, and if he 
does so, he becomes an So also in the case 

of the Opahurmna Brahmacharin, he is enjoined to live 
with his guru, feed himself and his guru by seek in o- alms 
and observe many other restrictions. If the above^aro-n- 
ment as to NaisUilca be correct, then the same consequences 
should fallen him. If so, jt would necessarily follow, that 
in these days, as no boy is prepared to undergo the old 
Vedic discipline, there can be no Upanayana and noBrah- 
rnacharin. 

Therefore, the correct view seems to be this: Courts 
of law have nothing to do with the ecclesiastical fitness of 
a party for a particular order. It is enough for their 
purposes that the ecclesiastical law does not make it im- 
possible for a twice-born to remain a Brahmacharin all his 
life. On this being shown, on the analogy of the principle 
embodied in the well-known maxim, omnia prnesumuntur 
rite esse acta, a conclusive presumption would be raised that 
one who remained a Brahmacharin all his life, did so. in 
accoi-danoe with the rules of ecclesiastical law, Thev would 
not sit in inquisition to decide as to the party’s mental or 
moral fitness. 

Then again, not far from the above- cited passage of 
the Mitakshara re Ahis/itfM Brahmacharin, is a passage that 
a Brahmip who loses his wife should at once re-many, 
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unless he is prepared to enter the next order* because 
says Vijnaneswara, ‘otherwise, he would be an Anasrami't.'’ 
Would a manager, then, be entitled to involve the family 
in debt for the re-marriage expenses of such a coparcener P 
If he could do so, does it not follow that, if an aged 
manager of a family, say, who is fifty or sixty years old, 
chooses to marry a young girl, as is sometimes done, with 
money borrowed on the credit of the family pi-operty, this 
debt would be as binding on other members as the one 
incurred for their own marriages ? 
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cation of the ‘ historical method ’ is indeed limited. But, 
•nevertheless, the chronological sequence of most of our 
works has been established beyond doubt and that is enough 
for the practical application of this method. 

As to ‘ comparative method,’ no attempt has been made 
in this direction by any modern writer. To find traces of 
it, one has to travel back to the times of Colebrooke, 
Holland, West and Markby. 

The compilers of the work now offered may well claim 
credit for placing within the reach of the Profession a book 
which will enable it to compare what writers of different 
schools have to say on a given point, so as to gather 
without difficulty all light to be found in the works which 
are authorities in different schools and focus them on 
points under consideration. This work will undoubtedly 
serve that purpose excellently well. Some texts hitherto 
untranslated have also been included in the compilation. 
The large collection of texts on Sapindaship aas^of special 
value. 

S. S SetijUE. 
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THE LAW OF INHERITANCE, 

FEOM THE 

A COMMENTARY BY VLTSaNESYARA ON THE INSTITUTES OP 

yajRavalkya. 

CHAPTER L 


SECTION I. 

Definition of Inheritance and of Partition. — Disquisition on 

Property^ 


1. Evidence, with reference to its classification into human 
and divine, has been explained; the partition of heritage is now- 
explained by the Image of holiness.(®) 

2. Here the term heritage (d^ya) signifies that wealth which 
becomes the property of another, solely by reason of (his) relation 
to the owner, 

3. It is of two sorts : unobstructed (Apratibandha,) or liable 
to obstruction (Sapratibandha.) Now the wealth of the father 
and of t£e paternal grandfather, becomes the property of his sons 
an^ of his grandsons, in right of their being his sons and grand- 
sons respectively and that is an inheritance not liable to obstruction. 
But property devolves on paternal uncles, brothers and the rest, 
upon the death of the owner, and in default of male issue : and 
thus the existence of a son and the existence of the owner are 
impediments to the succession ; and, on their ceasing, the property 
devolves [on the successor] in right of his being uncle or brother. 
This is inheritance subject to obstruction. The same should be | 
inferred in respect of their sons and the rest. 

4. Partition (vibhaga) is the adjustment of the ownership of 
many persons in the aggregate wealth by assigning particular por- 
tions of the aggregate to a several ownership. 


(A) Yajiiavalkya. 


5. Entertaining the same opinion^ N^rada says, Where a 
division of the paternal estate is instituted by sons, that is a., depart^ 
ment of law called by the wise partition of heritage/’ (^) Pafcejenal” 
here implies any relation, which is a cause of property. By sons’^ 
indicates relationship in general. ('*) 

6. The points to be explained under this [head of iiilieri- 
tance], are, at what time, how, and by whom, a partition is to 
be made and of what. The time, the manner, and the persons, when, 
in which, and by whom, it may be made, will be explained in the 
commentary on the stanzas on those subjects respectively. What 
that is, of which a partition takes place, is here considered. 

7. Does property arise from partition ? or does partition of 
pre-existing property take place ? Under this [head of discussion,] 
proprietary right is itself necessarily explained : [and the qnes- 
tion is] whether property be deduced from the sacred institutes 
alone, or from other [and temporal] proof. 

8. [It is alleged that] (^') the inferring of property from tlie 
sacred code alone is right, on account of the text of Gautama; 
** An owner is by inheritance, purchase, partition, seizure, or find- 
ing, Acceptance is for a Brahmana an additional mode; conquest 
for a Kshatriya; gain for a Vaisya and Sudra.^^(“) For, if property 
were deducible from other proof, this text would be rendered useless. 
So the precept, A Brahmana, who seeks to obtain anything, even 
by sacrificing or by instructing, froin the hand of a man, who had 
taken what was not given to him, is regarded precisely as a thief) 0’’ 
which directs the punishment of such as obtain property by 
oflSciating at religious rites, or by similar means, from one wlio has 
taken what was not given to him, would be unsound if property were 
temporal. Moreover, were property a worldly matter, one should 
not say My property has been wrongfully taken by in rn for it 
would belong to the taker. Or, [if it be objected that] the property 
of another was seized by this man, and it therefore does not become 
the property of the usurper; [the answer is,] then no doubt 
can arise, whether it appertain to one or to the other," any more 
than in regard to the distinction of gold, silver, or the like. Imorc- 
fore property is a creature of holy institutes exclusively. 

9. This is thus answered ; property is temporal only, for it 
effects transactions relative to worldly purposes, just as rice ov 
similar substances do : but the consecrated fire and the like, based 
on the sacred institutes, do not aid actions relative to secular 
purposes. It may be said that a consecrated fire does effect the 

(1) Narada, xiLi, 1. (3) Manu viii ; 840. 

(2) Gautama x, 39-— 42. 

(а) There are various readings noticed of this text. Every one of them while 
, obviating inaccuracies in other readings is itself not free from inaccuracies. 

(б) With para 8 begins the discussion as to whether property is a creature of 
t the sacred law or a matter of popular recognition. The author, as usual with 

Sanskrit writers, says all that could be said in favor of the opponent’s view and by the 
principle of redueUo ad at wdww. establishes his own view. 
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boiling of food and so tbe rest. [The answer is] No ; for it is not 
as such, that the consecrated flame effects the boiling of food^ but 
as a |lre perceptible to the senses : and so, in other oases. But, 
hei^, it is not through its visible form, either gold or the like, 
that the purchase of a thing is effected, but through property only. 
That which is not a persoiTs property in a thing, does not give 
effect to his transfer of it by sale or the like. Besides, the use of 
property is seen also among inhabitants of barbarous countries, 
who are unacquainted with the practices directed in the sacred code : 
for purchase, sale, and similar transactions are observed among 
tliem. 

10. Moreover,such as are conversant with the scienceof reason- 
ing, deem regulated means of acquisition a matter of popular recog- 
nition. In the third clause of the Lipsa Sutra, (“) the venerable 
author has examined and pronounced untenable an objection to it, 
that, ^if restrictions, relative to the acquisition of goods, apply to 
the religious ceremony, there could be no property, since proprie- 
tai'y right is not temporal ; ^ [by showing, that] ^ the efficacy of 
acceptance and other modes of acquisitions in constituting proprie- 
tary right, is matter of popular recognition.^ Does it not follow, 
if the mode of acquiring the goods concern the religious ceremony, 
there can be no right of property, and consequently no celebration 
of a sacrifice ? [Answer] It is a blunder of any one who affirms 
that acquisition does not produce a proprietary right, since this is 
a contradiction in terms. Accordingly, the author, having again 
acknowledged property to be a matter of popular recognition, when 
he states the demonstrated doctrine, proceeds to explain the purpose 
of the disquisition in this manner. ^ Therefore a breach of the res- 
triction affects the person, not the religious ceremony and the 
raeauiiig of this passage is thus expounded, ^ If restrictions, res- 
pecting the acquisition of chattels affect the religious ceremony, its 
celebration would be complete only if effected with such property as 
was acquired consistently with those rules and not so, if performed 
with weal% obtained by infringing them ; and consequently, accord- 
ing t^ the objector^s opinion, the fault would not affect the man, 
if he deviated from the rule : but, according to the demonstrated 
conclusion, since the restriction, regarding acquisitions, affects the 
person, the performance of the religious ceremony is complete, even 
if performed with property acquired by a breach of the rule ; and it 
is only an offence on the part of the man, because he has violated 
an obligatory rule.^ It is consequently acknowledged, that even 
what is gained by infringing restrictions, is property : because, 
otherwise, there would be no completion of a religious ceremony. 

(a) The Lipsd Sutra. The aphorism here referred to is the second Adhiharana 
in the lirst pdda of the fourth book of Jaimini's Sutras. There the discussion is 
whether the acquisition of property in other than the inodes sanctioned merely casts 
a blame on tlio acquirer or vitiates any sacrifices, &c. performed by the acquirer with 
property so acquired, the result of the disquisition being in favor of the first alter- 
native. 


11 . Fr'om what has been said it should not be'argued that even 
what is obtained by robbery and other nefarious means^ would be 
property. For proprietary right in things so obtained is not recog- 
nized by the world and it disagrees with established practice. ^ 

12. Thiis^ since property, obtained by acceptance or any otlu^r 
[sufficient] means, is established to be tempond. ; the acceptanc^e id- 
gifts as well as other [prescribed] inodes for a Braliinana, conquest 
and similar means for a Kshatriya, husbandry and the like for 
a Vaisya, and service and the rest for a Sudra, are propoundt*d 
as restrictions intended for spiritual purposes ; and inheritaijo*a and 
other modes are stated as means common to all. An owner is l)y 
inheritance, purchase, partition, seizure or finding/^ (^) 

13. Unobstructed heritage is here denominated ^rihiheri- 
tance.’^^ Purchase is well known. Partition means he.rituge 
subject to obstruction. Occupation or seizure is the appropri- 
ation of water, grass, wood and the like not previously appertaining 
to any other [person as owner.] Finding^^ is the discovery of a 
hidden treasure or the like. * If these reasons exist, the person is 
owzier.*^ If they take place, he becomes proprietor. ^Fur a 
Brahmana, that which is obtained by acceptance or the like, is 
additional;^ not common [to all the classes]. AdditionaF^ is 
understood in the subsquent sentence : ^ for a Kshatriya, what is 
obtained by victory, or by amercement or the like, is peculiar/ in 
the next sentence, ‘^additionaP^ is again understood : what is gained 
or earned by agricultui’e, guarding of cattle, [traffic,] and 
forth, is for a Vaisya peculiar; and so is, for a SAdra that which 
is earned in the form of wages, by obedience to tlie wgvnvrdtx^ 
classes and by similar means/ Thus likewise, among thu variruis 
causes of property wffiich are familiar to mankind, whatever bus 
been stated as peculiar to certain mixed chnsses in the direct or 
inverse order of the classes, (as the driving of horses, which is the 
profession of sutas, and so forth,) is indicated by the word *^earntn! ” 
(nirvishta) ; for all such acquisitions assume the form of wugvH or 
hire ; and the noun (nirv&a) is explained in the d'rikamli 0 as 
signifying wages. 

14. As for the precept respecting the succession of tJn^ 
widow and the daughter, &c., the declaration [of thu order of 
succession,] even in that text is intended to prevent ndhtake, 
(although the right of property be a matter familiar to the world,) 
where many persons might [but for that declaration] be supposes I 
entitled to share the heritage by reason of their affinity to tlie late 
owner. The whole is therefore unexceptionable, 

15. As for the objection that, if property were temporal, it 
could not be said mj property has been taten away by him f 

(i) Oautama x. 39* 

U) Trikandi is tlie of tk© Brnskrib Dictionary by Amarasiiiilm j wi rali^fl 

penalise it consists of three kaadas or chapters. 



tliafc IB not soniu']^ foradoubt respecting tlie proprietary right does 
arise through a doubt concerning the purchase or other transac- 
tion which is the cause of that right. 

](). The purpose of the preceding disquisition, is this. A 
text Buys When ]>rahinaTias have accpiired W’'ealth l)y a blame- 
able act, tluy are purgnai of the guilt by the abandonment of such 
weal til, prayer, and rigid austerity/^ (^) Now, if property be a 
creaiuj*e of sacred ordinances, that which has been obtained by 
.*u‘e{‘pting pi’esents from an improper person, or by other means 
which a, re rejnxibated, would not be property, and consequently 
would not he pa,rtible among sons. But if it be a wordly matter, 
then, even what is obtained ]>y such means is property and may 
be divided among heirs; and the atonement above mentioned is 
enjoined on the? acquirer only; but sous get the wealth by inheritance, 
and thendbre no blame attaches to them, since i\lanu declares 
There are seven virtuous means of acquiring property: 
inlieritancig &cd\^) 

J7. Next, the doubt to be cleared is whether })roperty arises 
from partition, or whether ])artition pre-supposes property. 

18. ('d Of these [positions], that of property arising from 
partition is right, as n man, to whom a son is born, is enjoined to 
rnaijitaiii a holy lire : for, if property were vested by birth alone, the 
estate would be cotumon to the soti as soon as born ; and the father 
would not l>e competent to maintain a sacrificial fire and perform, 
other religions duties which are accomplished by the luso id* wealth. 

lib Likewise the prohibition of a division of that which is 
obtained from the liberality of the father previous to separation, 
would hecomo unreasonable: since no partition of it can bc 3 sup- 
posed, for it iuiiS been given by co,nsent of all parties. But Narada 
<loeH profmund siudi a prohibition : Excepting what h gained by 
valour, tlm wealth u! a wife, and wlnit is acquired by science which 
are thiim sorts of propcfrty c?xenipt from partitio,n; and any favour 
cuiiferred by a father/ *('^) 

■“ 2 d, Bo the text concerning an affectionate gift, What has 
Ijcen givifu l)y m alTectiumiio husband to his wife, she may con- 
siiine as she pleasesj wiicn lie is dead, or may give it away, except- 
ing immoveable property 5 ”) f^) would not be corrc‘ct, if property 
were vested by l)irth alone, Xor is it right to connect the words 
excajpfcing immoveable propm’ty with the terms what has been 
giveii^^ ■ [intlie text last cited*] for that would bc‘ a forced con- 
struction by coiinoxi^ni of disjoined tennra 

21. As for the text ^"^The father is master of the gems, pearls 
and corals, and of all [other moveable property] ; but iHiitlier the 

(I I Maiai X. II. i. db Kamda xiii. 0. 

(2 1 Maim x. IIL (4) IL Coie Dig, cecrlxxvi. 

(ti) Tliii ftiiibor iAmm the uppmuiUt^B wgaments In pamii. 18—22 boih inctiifiivc 
and tlieii refutes them in the and sabsaqueni iiaragmphs, 


fafcher,nortliegraiidfat}ier,issoof the whole imraoveable estate; ('^) 
and also (the text) favour of the father, clothes and ornnmonis 
are used, but immoveable property may not be consinned, cven^ 
with the father’s indulgence ; {^) which passages forbid a gift <4. 
immoveable property through favour ; they both rol;ite to immove- 
ables which have descended from the paternal grandfather. When 
the grandfather dies, his effects become the common pro}.(erry 
of the father and sons; but it appears from this text aJone, tlmf. 
the gems, pearls and other moveables belong exclusively to the 
father, while the immoveable estate remains common. 

22. Therefore property is not by birth, but by di^atli of the 
owner, or by partition. Accordingly there is no room for supi'MKS- 
iiig that a stranger could not be prevented from taking the elfects, 
because the property was vacant after the death, of tins fn-thor 
before partition. So likewise, in the case of an only son, tln^ estate 
becomes the propei'ty of the sou by the father’s decease a-nd <lof‘s 
not require partition. 

23. To this we reply : It has been stated, that pruperty is a* 
matter of popular recognition ; and the riglit of .sons ajjd the ri*st 
by birth, is most familiar to the world and cannot be <l(mied ; but 
the term partition is generally understood to rekite to effems 
belonging to several owners, and does not relate to that which 
appertains to another, nor to property whiidi apjja.rentiy ha.s neither 
an enjoyer nor an owner. For the text of Gautama, also says. Let 
ownership of wealth be taken by birth; so the venerable" teachers 
direct.'”(^) 

24. Moreover the text above cited The faihor is inaster of 
the gems, pearls, &c.’’ (§ 21) is pertinent only on the prc-supposiiion 
of a proprietary right vested by birth. Nor is it right to affirm that 
it relates to immoveables which have descended from the parnriial 
grandfather : since the text says ''neither the father, nor the grand- 
father.” This maxim that the grandfatherhs own aei|ui>i! ion Nlnndd 
not be given away while a son or gratidsoii is living indicates a 
proprietary interest by birth. As, according to ilie otheivipiiiion, 
the precious stones, pearls, clothes, ornaments nmd f»llu‘r idh‘d>, 
though inherited from the grandfather, belong to the father midi-r 
the special provisions of the law; so, according tn mn- opinion, the 
father has power, under the .same text, to give ;i\vaj siudi ejects, 
though acquired by his father. There is no difference. 

25. As for the text of Vishnu (§ 20), which mentions a gift 
of immoveables bestowed through aifection, it must l)c interpreicd'as 
relating to property acquired by the father liimscli: and given with 
the consent of his son and the rest : for, by the passages [tibovt* 
cited, and others] vu, "The father is the master of the gems, 

(1) Cited ar-Yajilavalkya’s by the author of the Dayahintmn bm nut 

found in his institutes. ” 

(2) II. (..'ole Dig, 2J9, xov. 

(3) Noli found in Gautama of the S. B. E. scries. 
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pearls, (§ 21)^ properties other than immoveables were alone 
cloterinined fit to be given away, 

^ 2G, As for the alleged disqualification for religious duties 
\/nicli are prescribed by the Vedas, and which require for their 
acoompHshment the use of wealth, {§ 18) power for such purposes 
is inferred from the imperative nature of the precept [which enjoins 
their performance] , 

27. Therefore property in the paternal or grandfathex^’s estate 
is only by birth, although the father have independent power in the 
disposal of effects other than immoveables, for indispensable acts 
o! duty and for purposes prescribed by text of law, as gifts through 
aifection, support of the family, I’elief from distress, and so forth : 
but lie is subject to the control of his sons and the rest, in regard 
to the immoveable estate, whether acquired by himself or inherited 
from his jatluir or others ; for it is laid down in the Sniritis, Tliongh 
immoveabl(3B or bipeds have been acquired by a man himself, a gift 
or sale of them should not be made without convening all the sons. 
They, who are born, and they who are yet unbegottexi, and they 
who are still in the womb, require the means of support ; no gift 
or sale should, therefore, be made*\{^) 

28. An exception to it follows : Even a single individual 
iriay concltnle a donation, mortgage, or sale, of immoveable property, 
during a season of distress, for the sake of the family and especially 
for pious purposes. (-) 

29. Tlio meaning of that text is this : while the sons and 
gramlsons are minors and incapable of giving their consent to a 
gift arid the like, or while brotliers are so and continue iinseparated, 
even one person, xvho is capable, may conclude a gift, hypotheca- 
tion, or saJe, of* imtnoveable property, if a calamity affecting the 
whole family rmpnre it, or tlie support of the family render it 
necessary, or indispensable duties such as the obsequies of the father 
or the like niake it unavoidable. ■ 

30. Asfor the following passage, Separated sapindas, as those 
wln.j are unseparuted, are ecpial in respect of immoveabk^s; for one has 
iiohp<.Jwer over the whole> to make a gift, sale or inortgage:^^ (••^) 
this must be thus interpreted: among unseparakul sapindas, the 
Cimsenfe t^f ail i.s indispensably requisite, because no one is fully em* 
pov’vered to make an alienation, since the estate is common : but, 
among separated (supindas), the consent of all tends to the facility 
of the traaisaction, by obviating any future doubt whetlier they be 
separate or united : .it is nut m.juired, on account of any want of 
suiruitmt }io\vt‘r, in the single owner; and the transaction is coiise- 
piufiitly valid c?ven without the consent of separated (sapinda.s). 

8 1 * Also ill the text, wddeh lays down that, .Laml passes by six 
forimdities ; by consent of townsmen, of kitismcii, of neighbours, 

f I) Attributed to Vjasa by either authors. 

IJited as Brihaspati^s in the Tivadaratiiakara. 

(3) Brihaspati xxv. 
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and of heirs, and by gift of gold and of water (^) consent of 
townsmen is required for the publicity of the transaction, since it is 
provided, that xicceptance of a gift, especially of land, should be 
public : (‘0 but the contract is not invalid witlinnt their consent. 

The approbation ef neighbours serves to obviate any dispute con- 
cerning the boundary. The use of the consent of kinsmen and of 
heirs has been explained. 

32. By gift of gold and of water.] Since the sale of immovcs 
ables is forbidden In regard to the immoveable estate, snh^ is not 
allowed; it may be mortgaged by consent of parties interested; (•'‘) 
and since donation is praised Both he who accepts land, and In* 
who gives it, are performers of a holy deed, and sliall go to a region 
of bliss,) if a sale must be made, it should be conducted, for the 
transfer of immoveable property, in the form of a gift, fleliveritig 
with it gold and water [to ratify the donation.] 

33, In respect of the right by birth, to the estate paternal 
and ancestral, we shall mention a distinction under a subsequent 
text, (Section 5. § 3.) 


SECTION IL 

Partition equal or unequal, — Foiir periods of parf/iMim.^Fnwinm 
for wives, — Emhmon from partition of a mn who has a compeimiee, 

1. At what time, by whom, and how, partition may bo made, 
will be next considered. Explaining those points, the author says : — 

When the father mahes a partition^ let him separate his soun 
[from himself ] at his pi easure^ and either gim the eliest the 
share, or [if he choosej all may he equal sharers 

2. When a father wishes to make a partition, he may at his 
pleasure separate his children from himself, whether one, two or 
more. 

3. No rule being suggested (for the will is unrcBtrained,) the 
author adds, by way of restriction, ho may separate (for this term 
is. again understood) the eldest witli the best sliare/^ the ndddh.^- 
most with a middle share, and the youngest with the worst slmr.^ 

4. This distribution of best and other portions is propounded 
by Maim, ^^The portion deducted for the eldest is the tweiitiefii 
part of the heritage, with the best of all the chattels; for the 
middlemost, half of that; for the youngest, a quartc^r of ird^{‘h 

5. The term either’^ (§ 1) is relative to the 
alternative or all may be equal sharers.^^ All, ir,, the eldest niul 
the rest, should be made partakers of equal portions. 

(1) I, Cole Big. 441. ixxiii ' 

(2) Not found in the S.B.E, Scries or in Oole Dig, 

(3) Not found in, S. B. 1. Series or in Oole Dig., 

(4) Quoted from the Bramha Taivarta Parana, IL dole. Dig, 444, x'lii. 

(5) Yainavalkya ii, 115. Manu, k. 112. 
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6. Tills unequal distribution is allowed in respect of bis self- 
acquired property. Bat, if the wealth descended to him from his 
fatlv:"!', an iineqiiai partition at his pleasure is not proper : for equal 
ownership will bo declared. 

7. Ono period of partition is when the father desires separa- 

tion, as expressed in the text, ‘^When the father mahes a 
parti tion.^^ (§ 1; Another period is while the father lives, but is 
indifferout to wealth and disinclined to pleasure, and the mother 
is incapable of bearing more sons ; at such a time a partition is 
aflmissiblc, at the option of sons even against the father^s wish as is 
shown by Narada who premises partition subsequent to tlie demise 
oE ])oth parents Let sons equally divide tlie wealth when the 
father is <load ; (^) and adds “ Or when the mother is past child- 

bearing and the sisters are married, or when the father^s sensual 
passions arc cxtinguishecl.’^ (a) Here the words ^Het sons equally 
dividci the wealth arc understood. Gautama likewise, having' said 

After the demise oE the father, let sons share Ms e>state ; 
states a second period, Or when the mother is past child-bear- 
ing; and a tliird, While the father ]ive>s, if he desire sepa- 
ration So, while the mother is capable of bearing more issue, 
a partition is allowable at the choice of the sons, though the father 
bo unwilling, if he be addicted to vice or afflicted with a lasting 
disease, Saiikha declares : Partition of inheritance takes place 
without the ftither’s wish, if he be old, perverse, or diseased/^ (^) 

8. Two sorts of partition at the pleasure of the father have 
l)een stated, namely, equal and unequal. The author adds a spe- 
cial rule in the case of equal partition; 

If he male the allotments equed^ Ins wkes^ to lohom no separate 
property has hcen given hy the hushand or the father-indaWj must he 
rendert^ of like partiorisl^l" 

0. When the father, by his own choice, makes all his sons par- 
takers of equal portions, his wives, to whotn peculiar property had 
not beeurgiven ])y their liusband, or by their father-in-law, must 
be made pa.iiakers of shares equal to those of sons. But, if sepa- 
rate prop(u*ty had been given to a ■woman, the author siibseqneiitly 
directs half a share to be allotted to her: any had been 

given, let him assign the half.’^ 

10. But, if he give the superior allotment to the eldest son, 
and distribute similar unequal shares to the rest, his wives do not 
take such portions, lint receive equal shares of the Oiggrogato from 
which the smi\s deductions have been subtracted, besides their 
own appropriate deductions specified by Apastamba : The fur- 
niture ill |]ie house and her ornaments are the wifebs [property] 


(!) hViriifla, xiii. 2. 

(2) Ihid, liii. '4. 

|a| CJuutoiiia, ‘xxviii. I, 
(4) Ibid, xxvllh' 2. 


(b) (Jiuifcania, xxviii, 2 . 

(0) li. f'ole. Dig, 2oJk xvii. 

(7) Yiij naval kya, iL lid 

(8) Apasturxiba, n* 6; 14; 2, 
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IL To the alternative before stated (§ 1) the autlior pro« 
pounds an exception : 

The separation of one who is able to support himself and h njd 
desirous of participation may he effected by givhhg him some ) 

12. To one who is himself able to earn wealthy mnl who is 
not desirous of sharing his father’s wealthy anything whatsoever, 
though not valuable, may be given, and the separiition or division 
may be thus effected by the father, so that the children or oilier 
heirs of that son may have no subsequent desire to claim a 
partition. 

13. The distribution of greater and less shares luis been 
shown (§ 1.) To forbid, in such cases, an unequal '|>artition made in 
any other mode than that which renders the distribution uneven by 
means of deductions such as are directed by the law, the author 
adds 

A legal distribution^ made by the father aQnong sons separated 
with greater or less share^ is pronoimced valid if) 


14 When the distribution of more or less among sons sepa- 
rated by an unequal partition is legal, or such as is ordained by tho 
law, then that division, made by the father, is irrevof^ably made 
and cannot be afterwards set aside ; so it is dccla,red by Mimu and 
the rest. Else it fails, though made by the father. Bueh in the 
meaning j; and in like manner, Narada declares A father, who m 
afflicted with disease, or influenced by wn*ath, or whoso mind m 
engrossed by worldly pleasures, or who acts oth(U’\vise t han as the 
sacred law permits, has no power in the distribution of the 
estate,” (^)(‘0 


SECTION IlL 

Fariition after the father^ s decease, 

1. The author next propounds another period of partition, other 
persons as making it, and a rule respecting the mcale. 

Let sons divide ei[iiaUy both the effects ami the tfehis, afU-r 
their two parmtsF f) ^ 

2. After their two parents.] After the deatli of tht‘. father 
and mother: here the period of the distribution is sliown. The 
sons.] The persons, who make the distribution, are hereby indi- 
cated. Equally.] A rule respecting the mode is by this declared : 
in equal shares only should they divide the effects and dobis, 

3. But Mann, having premised partition after the cleatli of 
the father and the mother” and having declared, Tho ehlcst 


Yajfmwdkyju li 11b'. 

Marui, ix. i04. 


(1) Yajfiavalkya, ii, 117. (4) 

(2) Ihich k) 

,.,,.13) Narada,. xiii.16., ^ 

(a) Unequal partition is now a thln|? of the paBt. The father eaioiot 

two shares for himself at a partition, nor make a pw-tition with ilttluctioiis 

the eldest son a double share. ' ■ ‘ ' 
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brotlier may take tlie patrimony entire, and tlio rest may liv'd 
under him as under their father; (^) has exhibited a distribution 
with deductions, among brothers separating after the death of their 
and mother : The portion deducted for the eldest is the 

twentieth part of the heritage with the best of all the chattels; for 
the middlemost, half of that ; for the youngest, a quarter of it. 

The twontieth part o£ the whole amount of the property [to bo 
divided,] and the best of all the chattels, must be given [by way 
of d(3duction] to the eldest ; half of that, or a fortieth part, and a 
middling chattel, should bo allotted to the middlemost ; and a 
quarter of it, or the eightieth part, with the worst chattel, to the 
youngest. He has also directed au unequal partition, but without 
deductions, among brothers separating after their parents’ decease ; 
allotting two shares to tlie eldest, one and a half to the next bora, 
and one apiece to the younger brothers : If a deduction bo thus 
made, let equal shares of the residue bo allotted : but, if there b(3 
no deduction, the shares must be distributed in this manner; let 
the eldest liave double share, and the next born a share and a half, 
and the younger sons each, a share: thus is the law settled 
The author himself has sanctioned an unequal distribution when 
a division is made during the father’s life-time Let him either 
dismi.ss the eldest with the best share, &c.” (’^)* Hence an unequal 
partition is admissible in every period. How then i.s a restriction 
introduced, requiring that sons should divide only equal shares ? 

4. Hero we reply ; Triu^, this unequal partition is allowed by 
the sacred ordiimnces ; but it must not bo practised, because it is 
abhorred by the world ; for that is forbidden by the maxim Practise 
not that whicli is legal, but is abhorred by tlie world, [for] it 
secures not eelestial bliss as the practice [of offering bulls] is 
shunned, ou account of popular prejudice, notwithstanding the 
injunction ^MJffer to a Tencrablo priest a bull or a large goat 0 
and as the slaying of a cow is for the same reason not in vogue, 
notwitsianding the precept ^^Slay a barren cow as a victim conse- 
crated to^Mitra and VanuyaP’ (") 

r-S. It is expressly declared, As the duty of an appointment 
[to raise up seed to another,] and as the slaying of a cow for a 
victim, are not in use, so is partition with deductions [in favour of 
cider brothers.] ) 

0. Apastainba also, having delivered his own opinion, A 
father, making a partition in his life-time, should distribute the 
heritage equally among his sons and having propounded, m 
the doctrine of some, the eldest son’s succession to tJie whole ostaio 
0 Some hold, that the eldest is heir (0and having exhibited, as 


(1) Maim, 10*5. 

m IMilJx.m. 

(;]) 15/4 k. 116,117* 

(4) Yujuavaikya, ii, 115, 

(5) Anonyiaoue. , 


(6) Amnnmm. 

m lind. 

(8) Ibid. 

Oi) Apasfcamba, ii. 6, 

( 10 ) 


I4--L 
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tile notion of otBerSj a. distribution -witli deductions, (" In some 
countries, tlie gold, tlie black kine, and tbe black protluci- tlic 
earth, belong to the eldest son j the car appertains to the I'atdH'r ; 
and the furniture in the house and her ornaments are the witcji- ; 
as also the property [received by her] from kinsmen; so sumu 
maintain;”) C) has ; expressly forbidden it as contrary to the law- ; 
and has himself rejected it as opposed to the sacred code : ‘Mt is 
recorded in scripture, -without distinction, that Manu distrihuti'd his 
heritage among his sons.”(^) 

7. Therefore unequal partition, though, sjwkcn of in codes of 
law, should not be practised, since it is disapproved by tin; woidd 
and is contrary to scripture. For this roa.son, a rest riel ion i,s 
ordained, that brothers should divide only in tHpiai shares. 

8. It has been declared, that sons may divide tin.; ell'ecis 
after the death of their father and mother. 'J'he autlnu’ st;tUv« an 
exception in regard to the mother’s property ; 

“ The daughters share the residue of their rnuther’s jiruj-niij, tijh r 
payment of her debts. 

9. Let the daughters divide their mother’ .s cllc'cts remaining 
over and above the debts, that is, the residue after tlie dii-charge 
of the debts contracted by the motlier. Hence, the piirpm-t of the 
preceding part of the text is, that sons may divide their mother’rt 
effects which arc equal to her debts or loss tliun their aiiHnuit. 

10. The moaning is this: A debt, incurred by the inotlnr, 
must be discharged by her sous, not by her daughters; but. Jut 
daughters shall take her property remaining ahtivo her debts ; iiml 
this is proper; for by the maxim “ A male eiiild i.s procivtaed if the 
seed predominate, but a female if the woman e<intrilmri,! niu.-t lo ilm 
fcctus ;” the woman’s property to her daughler.s, b. can.,; 
particles of her body abound in her femtde eliiidn.'n ; and t!u; fat hcr's 
estate goes to his sons, because particles of his body abt.nud in bis 
male children. 

11. On the subject a special rule is propounded bywdattf tuna : 
“ A woman’s property goes to her daughters, unmarried, or iikkoro- 
vided.”('^j The meaning of this i.s this : if there he cutripi titli.n <.[ 
married and unmarried daughteivs, the woman’s separate pf.p. riy 
belongs to such of them as are unmarried; or, among the nmn ii d, 
if there be competition of endowed and unendowed duughti r-, it 
belongs exclusively to such as are unendowed: ‘ Apratishthila ’ 
signifies ‘ destitute of wealth.’ 

12. In answer to the question, who takes the residue of tlio 
mother’s property, after payment of her debb, if there be no 
daughter the author adds 

“And the issue succeeds in their default.” i-') 

(4) tiaiitania, .vx\ i ii. 2i. 

^ (y) Yiijilavalk;; ft, ii. IIH. 


(1) Apastamba, ii. 6, 14 7, 8, and 

(2) Ibid, ii. 6, 14. 11. 

(3) yiijnavalkya, ii. 118, 
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IS. On failnrc of dangliters, that iS; if tliore be noiio^ the soii^ 
&c., shall take the property. This, which was propounded inidor 
the first pa.rt of the text -^ Let sons divide equally both the effects 
ajidthe debts f^{^) is here expressly declared for the sake of greater 
perspicuity^ 


SECTION IV. 

Efeds not liahh to 'partition, 

1. The author says ; — 

Whatever is acquired by the co-parcener himself ^ 'voithout detri- 
ment to tl to father^ s estate y as a present from a friend j or a, gift at 
nuptials, docs not appertam to the co-heirs. Nor shall he, %cho 
rccocers hereditary property, which had been tahm away, give it U 2 ^ 
iu the parceners: nor what has been gained by learning if) 

2. That, which had been acquired by the co-parccner himself 
without any detriiiieiit to the property of his father or motlior, or 
which has been received by liiin from a friend, or obtained by 
marriage, shall not appertain to the co4ieirs. Any property, which 
iaad descended, in siKscossion from ancestors and had been seized by 
others and remained unrecovorod by the father and the rest throngli 
inability or from any otJier ciuiso, lie among the sons who recovers it 
with the acquiesecneo of tlie rest, shall not give up to the brothers 
or other co-lieirs: tlie person recovering it shall take it. 

3. If it be land, ho takes the fourth part, and the remainder is 
equally shared afuong all the brothers. So Sankha ordains Land, 
[descended] in rc^gular succession, but which had been, formerly 
lost and which n single [lieir] did recover solely by Iiis <,)wn 
labour, the rest may divide according to their duo allotmojits, 
having first given iiim a fourth part.’^(^^) 

4. In regular succession.] Here the word descended must 
be imderstood. 

^5. He net‘d not give to the co-heirs wluit has been gained by 
liim by laarning, ]jy reading the scriptures or by expounding their 
meauiug: the acquirer slial! take such gains. 

IL Here tlie phrase “ anything acquired by himself, without 
detriment to the fathorhs estate,^^ must be everywhere understood : 
and it is thus connected with each - member of the sentence ; what 
is obtained from a friend, without detriment to the paternal estate ; 
what is received in marriage without' waste of the patrimony; 
what is recovered of the hereditary estate without expenditure of 
ancestral property ; what is gained by learning without use of the 
father^s propeity. Consequently, what is obtained from a friend ns 
the return of an obligation conferred at the charge of tlio patri** 

m 'Vajilavalkja, ii. I18. (3) II* Cole. Big., 404 ccclix. 

{i} BU, ii. lip, 120. 
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moiiy, what is received at a niarriagfe concluded in the form lermc<l 
i.sura or the like, what is recovered, of the hereditary estate by 
the expenditure of the father’s wealth, what is earned by learninf» 
acquired at the expense of ancestral wealth, all tlu's must bo Bua^'od 
with all the brothei’s and with the father. 

7. Thus, since the phrase “Avithout detriment to the raUim-’s 
estate” is in every place understood, what is obtaiiiod by simplo 
acceptance, without waste of the patrimony, is not liable to partition . 
But, if that were not understood with every member of the le.vt, 
presents from a friend, a dowry received at a marriag<?, and other 
particular acquisitions, need not have been specified. 

8. But, it is alleged, the enumoratiou of amicnble gifts and 
similar acquisitions is pertinent, as showing, that such gains are 
exempt from partition, though obtained at the expense of the patri- 
mony. Wore it so, this would be inconsistent Avith the received 
practice of unerring persons and would contradict a passage of 
IT^rada in respect of the gains of learning : “ lie Avho maintains 
the family of a brother engaged in acquiring learning, shall take, 
be he ever so ignorant, a share of the wealth gained by learning m 
acquired.”!^) Moreover the definition of Avealfch, not partible, 
which is gained by learning, is so propounded by Katyuyaiia: 
“Wealth, gained by learning Avhich Avas acquired from a .stranger 
while receiving a foreign maintenance, is termed acquisition by 
learning. ”(^) 

9. Thus, if the phrase “without detriment to the father’.'^ 
estate,” be taken as a separate sentence, nnything obtained by 
more acceptance would bo exempt from partili«)n, a result contrary 
to established practice. 


10. This [condition, that the acquisition should lu! AvifJmnt 
detriment to the patrimony,] is made clear by Maun : “ What a 
brother has acquired by his labour, Avithout using the patrimmiv, 
he need not give up to the co-heirs ; nor Avhat has been gained by 
learning.” (®) 

11. By labour, by learning, war or the like. • 

12. Is it not unnecessary to declare that effects obtained as 
presents from friends, and other similar actpjisitious made Avitiumt 
using the patrimony, are exempt from partition since there wa.s no 
ground for supposing they are partible? That what is .acquired, 
belongs to the acquirer, and to no other person, is well known : but 
a denial implies the possibility of the contrary. 

_ 13. Here a certain writer thus states the grounds for suppns- 

ing a IJMtition. By interpreting the text, “After tiiedmth iff the 
father, if the eldest brother acquire any wealth, a share of that 
belongs to the younger b rothers j provided they liave duly cultiva- 


(1) Narada, xiii, 10, 

(2) II» Cole, Dig., 444, cccxlvii. 


(3) Maim ix, 208* 
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ted science ; '' (0 in this manner^ ^ if the eldest, youngest or middle- 
most, acquire property before or after the death of the father, a 
share shall accrue to the rest, whether younger or elder / grounds 
do^axist for supposing friendly presents and the like to be liable to 
partition, whether or not the father be living : that is accordingly 
denied* 

14 The argument is erroneous : since there is not here a denial 
of what might be supposed ; but the text is a recital of that which 
was demonstratively true : for most texts, cited under this head, are 
mei'e recitals of that which is well-known to the world, 

15, Or you (tho objector) may be satisfied with considering it 
as an exception to what is suggested by another passage, All the 
brothei’S shall bo equal sharers of that which is acquired by them in 
concert (“) and it is therefore a mere error to deduce tho suggestion 
from an indefinite import of the word eldest in the text before 
cited (§ 13). That passage must be interpreted as an exception to 
the general doctrine, deduced from texts concerning friendly gifts 
and the rest, that they are exempt from partition, both before the 
father^s death and after it, 

IG* Similarly, other things exempt from partition, have been 
enumerated by Mariu ; Clothes, vehicles, ornaments, prepared food, 
women, sacrifices and pious acts, as well as the common way, are 
declared not liable to partitioii/^(^) 

17. Only clothes which have been worn, must not be divided. 
What is used by eacli person belongs exclusively to him ; and what 
had been worn by tho father must be given by brothers, dividing 
after the father^s decease, to the person who partakes of food at his 
obsequies as directed by Brihaspati ; The clothes and. ornaments, 
the bed and similar furniture, appertaining to tho father, as well as 
his vehicle and tho like, should be given, after adorning them 
with perfumes and wreaths of tlowers, to tho person who 
feeds at the sraddlia/^ (^) But new clothes are subject to partition. 

18. Tehicles] Tiie carriages, as horses, palanquin or tho like, 

Her<J'also, that on which each person rides, belongs exclusively to 
him. But tho fai.her^s must bo disposed of like his clothes. If 
tho horses or the like be numerous,, they must bo distributed among 
co-heirs who live by the sale of them. If they cannot be divided, 
the number being unequal, («) they belong to the eldest brother : 
as ordained by ilanu ; Let them never divide a siiigle goat or 
sheep, or a single l)ea.st with uncloven hoofs : a single gofit or siioep 
belongs to the eldesfc/^f) " ", 

19. Tho ornaments worn by .each person aro exlusively his* 

(1) Manu, ix. 204. (4) Brihaspati xxv. 85. 

(2) Brihaspati, XXV, 14 Maim, k. 110. 

(S) Miiuut, ix. 210. 

(a) fhe Mwher aneqaal. l%is Is a mther queer expreeilyii far ** tfit 
jmmber hmng m coali mi be eqaalJy divided among the sharim*' 


But what; has not been used is common and liable to partition 
Such ornaments as are worn by a woman dai-in,i>' tJie lile-tuim <*, 
her husband, the heirs of the husband shall not divide* iinion<f 1 iimu’ 
selves: they that do so, are degraded.”(*) appears In.ui .lu 
condition here specified such ornaments as aro worn/ j t hat i h* f, 
which are not worn may be divided. 

20. Prepared food, as boiled rice, sweet cakes ami ilie likv 
must be similarly exempted from partition. Such fof»d is 'm 
consumed according to circumstances. 

21. Water, or a reservoir of it, as a well or the like, nut 1 h i?ie 
divisiblemust not be distributed according to its inoncy-vahiM ; hut 
is to be used [by the co-heirs] by turns. 

22. The women or female slaves, being uiietimil [in mniilwu', 
to the shares,] must not be divided according to I heir vaim% but 
should be employed [for the oo-lieirs] alternaWly. Ihu wuhoh 
( adulteresses or others) kept in concubinage by the father, tnu^f ii*»t 
be shared by the sons, though equal in number: fm* the ie?cr nf 
Gautama forbids it, ^^JSTo partition is allowed in the cnsi? of wona-n 
connected [with the father or with one of the co-lieirs.l (-) 

23. The term yoga-hshema is a compound of ijagtt am! k-lrhit. 

By the word 2 /Oi 7 a is signified a cause of obtaining ted 

already obtained : that is, a sacrificial act to be performed with 
fire consecrated according to the Veda and the Stnritis, lly the 
Mema is denoted an auspicious act wliich becomes the nm(iio4 ef 
conservation of what has been obtained : such ns the making ef o. 
pool or a garden, or the giving of aims elscwhei'o than at the uiiar. 
Both these, though appertaining to the father, or ihemjh uee.^iH« 
plished at the charge of the patrimony, are indivisible as Immgulnd.i 
declares. The learned have named a conservaitny am 

and a sacrificial one yoga; both are pronounced imliusibio: and su 
are the bed and the chair 

24. Some hold that by the compound term ijffgn-ksh^ uuk 

those who effect sacrificial and conservatory acts" and 

kshema), are intended, as the king’s counsellors, tlu^ sii|,ronnary 
priests, and the rest. Others say that weapons, cow-iails, umbreiius, 
shoes and similar things are meant. 

25. The common way, or road of ingress and egress to am! 
from the house, garden, or the like, is also iiKlivi.si!)le.' 

26. ^ The exclusion of land from partition, as stated by I 
Sacrificial gains, knd, written documents, prepared food, wati>r. 

and women, are indivisible among kinsmen even to the tht.uis:uid! !i 
degree; ) has reference to sons of a Bx'dlimm by womesn of tic* 
military and other inferior classes: for it is ordained [by Brilmspul i : I 
Land, obtained by acceptance of donation, must not bo givcm lo 
the son of a Kshatnya or other wife of inferior class : even ' t bo ugh 

(1) Mania, ix. 200, " 
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his father gi?0 It to hlm^ the son of ^ fclia Brahmam may resume i% 
when his father is clea<]/(i) 

^ 27* Sacrificial ffains] acquired by officiating at religious 

ceremonies. 

28, ^ What is obtained through the father^s favour will be sub« 
Be(|m*ntly <ieclared exempt from partition. The supposition that 
any thing, acquired by transgressing restrictions regarding the mode 
of acquisition, is indivisible, has been already refuted. 

29. It is settled that whatever is acquired at the charge of 
the patrimony is subject to partition. But the acquirer shall, in 
such, a case, have a double share according to the text of Vasishtha. 

lie, among thcnn, who has made an acquisition, may take a double 
portion of ii/^(-) 

20, ITio autlior propounds an exception to that maxim. 

Duty if the common stock he improved^ an equal division is 
ordained.’-^ (■*) 

21 , Among uoseparated brothers if the common stock be im- 
proved or augmented by any one of them by agriculture, commerce 
ut similar means, an equal distribution nevertheless takes place j and 
a iioubie share is not allotted to the acquirer. 


SECTION V. 

Equal rights of father and son in property anceatrah 

1, The distribution of the paternal estate among sons has 
beam shown ; the autlior next propounds a special rule concerning 
the division of iha grandfather’s effects by grandsons. 

“ Bid iiuumg grandsons hy ddffere^it fathers, the allotment of 
shareH is accordutg to the fathersB 

2. AifJioiigh grandsons have- by birth a right in the grand- 
fuiheriB* instate equally with . sons, still the ■distribution of the 
gilialfatlieris property must be adjusted through their fathers and 
not with reference to themselves. The meaning here expressed is 
this : if uiiseparatod brothers die leaving male issue and the num- 
ber of sons be unequal, one having two sons, another three, and 
a third four, the two receive ■ a, single share in right of their 
father, thc3 other throe take one share, appertaining to their father, 
aiid the remaining four similarly obtain one share due to their 
father. 8o, if some of the sons be living and some have died leav- 
ing male issue, the same rule should be observed ; the surviving 
sons take their own allotments, and the sons of their deceased 
lirotiiors receive the shares of their own fathers respectively. Such 
is the ailjiistmeiit prescribed by the text. 

(1) Briliaspalii, XXV. ^0. ' (2) Yajiwalkya iL 12L 

{‘2| VaHishtha, iviL 42. ' (4) Ihkl, ii. Til. 
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tat-i, ^30 alive and separate from ilip wnnd- 

P®’’^itiou of tiu. o,,,n,lfafhorl 

estate with the grandson would not take dImco si-i,-, ■.'.■) I,., - i 
directed that shares shall be allotted in riciil, of ’il,,. rmlim- iVZ 
be deceased : or, admitting partition to tube pinev it I, I 
according to the pleasure of the father, like! a .iiJ/riim-i 'n i, h 
own acquisitions : to obviate tins doubt the uiifbor 

'‘It iswellhnown that the ownorshlu of f,,lh, ■ . n 

tfind which was acquiredhii Iho arandhtHtr:- • ' ' 

or in chattels [which belonged to 

4. Land] a rice-field or other PTound A e,.,-,. i.- ^ ^ 
leaves receivable from a plantation of bmo! , domain' 

«s.“ »' ““»■ 'Jsniiv:;; ;:s: 

phoe. AHthariS emn „;•>? ^ “''7'“ l“•‘» 

■tooted to be n..d3 b, 

tbe right be eqaal. “““"“■'■8 1" tlio (j , , 

(Seib flfZltfl: I-:'"!™.. * 0 ." 

bat which ordainc o rl.w.ni , .. 1 ^ h'lli.i-r hiiuM-'f. 


X K ^ciabes 10 propertv acn 

feo does thatwhich ordains a double sh'iiiv • I i,i ■ , ' --i. 

a partition, reserve two shares for hiii.t^Vlf 'r''''' I*'''’ 
of sons, as affirmed in the followiinp iviete..,". 
ive^ them control remains, oven IhouilCfu’ , ' par.-uts 

age; (t<) must relate to effects ae((n;7.f.M ? i ''''.*' »’ 'dil 

This other passage, "Thov Ir'ivo i i iinisher. 

estate) while their parents live “7’'’ 

same subject. ’’ w muot also bo referred to the 

»d L 'SZ'[^Zt‘ll'ZoMlv T? ‘’“”"8' »>».• «™» 

partition, a division of the grandhthor^^’T 7"? 

take place at the will of the oovertheh-ss 

bis bas a righo of prr,,hil,ifh,„ ;«■ 

inherited from the orandf !ii i ^ ^ ^dt, or a, Kal,. of '‘7 ’ 

ke m... b.„„., bnl5Lt„f“'“" ■ 

i. tbi, . ,b, , , . 

fo? ~~ — - — — be linvit 

, W) mrada, siii. 12 

( 4 ) 


fi!) ^SfibrU toAf,,,,,,^ 

Mann, k. lOi in’stiuite^ 
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by birili xii Ih 8 fatlier^s and !n bis grandfatlierbs properiy^ 
Biillj Biiico ho is dopendorili on bis father in regard to the paternal 
estate, aiul sinco the father has n predominant interest as it was 
acquired by liimseli:, the sou must acquiesce in the father^s disposal 
o£ bis self-acquired property ; l)iit since botli have equally a right 
in the gra^dfa.tbe^^s estate^ tlio son has a power of interdiction [if 
the father ho dissipating the property.] (^'0 

11. Mann likewise sliows^ that tbo fatlior^, however rclactant, 
must divide with. Ins sons, at tlieir pleasure, the olfects acquired by 
th(3 patcriuil grandfatlicr, declaring as be does, If the father 
recovoi* paternal weultli not recovered by liis co4ieirs, he shall not, 
unless willing, share it with bis sons ; for in fact it was acquired 
by bim/\*) tiiat, if tbo father recover property which had been 
acquircal ])y the grand fathca’ and taheii away by a stranger but not 
recovered hy the graajdFather, lie need not liimself share it, against 
his iucliiialioii, with Jiis sons ; any more than ho need divide his 
own acquisitions. 


SECTION VJ. 

lilfjlil?:; of a SOU iinil of one hum afler pcLrlition* 

1. sluill a sliare l>e allotted to a son born subsequently 
to ii partition of the estate ‘f The author replies. 

IVkf'ih thr ,sv}f.s huvii Imni separiited ; one tvho {$ lafierwards^ 
horn (fa u:oma.a equal in fjeU a s7/,aro.0 

2. The sons beiiig separated from ihoir father, one who shall 
bo afterwards born ul: a wife equal in class, shall share the distri- 
bution, What is distributed, is <iistribnti(m, meanings the allotments 
of the father a, ml inoiher : he shares tluit ; in other words, he ob- 
tains' after [tlic- dea,th of] his parents, both their portions : his 
inotherls^ p-mtimi, however, uidy if there ])e no danghtor ; for it is 
declared that Daifghters slnin* tlie residue of their mother’s pro- 
perty, (after paymetitof lier <lebts.)’^('0 

3. Dat a sou "by ti woman of a different t*aste, receives merely 
his own |)roper shaia*, from his father’s esiate ; but the whole of his 
mother’s property. 

•k The same is expressed by Mann : A non, born after a 
rlivisioc, shall alone take the parental wealtli/’(^) Tho term paren- 
tal (pitryam) must lie Imre interpreted ^ appertaining to both father 
,and mother for it is ordained, that A sou, born before parfcitioni 

(i) fimJoo. (:») Vajilavalkya, ii. 118* 

pi) Yrjmivafkja, il, lii. (4) Maim, ix. ibh 

(#0 Tlie ri;/ui Nt di‘fi'iranl paHlthni of tlio aiicrmtral pro|H''riy la tho haads 
of hit! failtor wi‘U t'.snfe!4’iK!H‘sL See v", Bii'hbimnmHyH (b At. H* 0. E* 77) | 

Jn||w| Kiukm'e v, Mkib Suh^i (U 0. E, 15 A. 4*10) 5 J ^hjnmhunthu y. MiimaUm (I» jU,B* 
10 B 5i0) I awil ia Mjut v. liajcmmar (li B b,B* li73), 
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iias no claim on the wealth of his parents ; nor one begotten after 
it, on that of his brother.” 0 

5. The meaning of the text is this : one, born pruviou.siy to 
the distribution of the estate, has no property in the .share allotftid 
to his father and mother who are separated [from their <-‘dtn' 
children] ; nor is one, born of parents separated [from their child- 
ren], a proprietor of his brother’s allotment. 

6. Thus, whatever has been acquired by the fatlier in I he 
period subsequent to partition, belongs entirely to the son born 
after separation. For it is so ordained : “ All the wealth, which is 
acquired by the father himself, who has made a partition with his 
sons, goes to the son begotten by him after the partition : those, 
born before it, are declared to have no right.”0 


7. But the son, born subsequently to the separation, mii.st, 
after the death of his father, share the wealth with those who 
reunited themselves with the father after partition as directed 
by Mann; “ Or he shall participate with such of the brothor.s as 
are reunited with the father .”0 

8. When brothers have made a partition subsequently to 
their father’s death, how shall a share be allotted to a sou born 
afterwards ? The author replies. 

"JBTzs allotment must absolutely he made out of the visible estah’. 
corrected for income and expenditure.” 0 

9. A share allotted to one who is bom after partition of the 
brothers, which took place subsequently to tlio <leath of (}].• 
father, at a time when the mother’s pregnancy was not manifes! , is 
“his allotment.” But whence shall it be taken? The atifhiw 
replies, “from tbe visible estate” received by the brothers, “ eur- 
rected for income and expenditure.” Income is the daily, motithly 
or annual produce. Liquidation of rho debts contmctml hv tho 
father, is expenditure. Out of the amount of property corrected 
by allowing for both income and expenditure, a share should be 
taken and allotted to tbe [posthumous son.] 

10. The meaning here expressed is this: Adding to^tho 

several shares the income that M thence accrued and mibtnict- 
ing the father’s debts, a small part should be taken from the remain- 
der of the shares respectively, and an allotment, etiuai to their 
own portions, should be thus formed for the [posthumous] yon 
bom after partition. j ■ j 

11. This must be understood to be likewise applicable in the 
case of a nephew, who is born after the separation of the brothers! > 
the pregnancy of the brother’s widow, who was yet childless mr/ 

having been manifest at the time of the partition. ^ 

12. But, if she were evidently pregnant,^ tho di.strilmtiun 


(1) Brihaspati, xsv, 18. 

(2) Ibid, Id. 


(8) Matm, is. 21t'i, 

(4) YaiiiaTalkjft, ii, L 
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w* UA' uae I 

7“ X::ror£“Tf 
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who were' sepaSd from the allotmeat of th ’ 

(as may be doue by the bmff’ death of tW®'*’ 
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(1) VaKii4i,tha,xvH.4lT f2rY7^^~~T~~- — - 

CogjiSi VaUnL°^ SrTfej atl^partitlt 


2. Of heirs making a partition after the cloccaKO of the fiit.ior, 
the mother shall take a share equal to that ot her am; provuled 
no stridhana had been givento her. But, if any luul bc^oii rcemved 
by her^ she is entitled to lialf a sluire, as will be explaiuetl. 

3. If any of the brothers bo uninitiated wlion tlu.' fathi’r dies, 
who is competent to complete their initiation 'i The autiior repiics : 

“Uninitiated brothers should he initlatiul hj those /or vhimi i/e 
ceremonies have been already completed. 

4. By the brothers who make a partition after Uii! dm'ase 
of their father, the uninitiated brothers should bo initiaied al- tin; 
charge of the whole estate. 

5. In regard to uranarried sisters, tlie author states a different 

rule: 

“Bttf sisters sltoukl be disposed of in mnrrlayr, giriny thmii rt-. 
an allotment, the fourth part of a brother’s oicn .share." r) ( ) 

6. The pux’port of the pa.ssago is thi.s: f3i.sters also who are 
not already married must be disposed of, in marriage, by the bro- 
thers, How? by contributing a fourth part out of their own al- 
lotments. Hence it appeal's that daughters also panicipatu after 
the death of their father. Hero, in saying “of a bruthr-r’s own 
share, “ the meaning is not that a fourth jiart .shall be, dwhicfcd 
out of the portions allotted to each brotiier and (-hail hi! so 
contributed, but that the unmarried dniightor .shall be allowed to 
participate for a quarter of such a share as would bn assigiiabh' to 
a brother of the same rank with herself. Tlic .“eiise e-tjirn^sed is 
this: if the maiden be daughter of a Bnibniani, .sir has a fpisirter 
of so much as is the amount of an allotinent for a son by a iinihimuji 
wife. 

7. For example, if a certain pcr.son lied only a wif.-. 

and leaves one son and one daiighier, llin wliide pnt-.-rmi! estaie 
should bo divided into two parts, and one of siicli part.s be^.- n b-di vid« d 
intofour;and, oiio of tlie.so four parts being given to tlm iiiimarrird 
daughter the remainder shall be taken' by tlin son. ( tr, iTiiien- 
betwo sonsand one danghter, the whole of the father's 
should be divided into throe parts and one smdi p.art, be stthdirided 
into four: and, one of these four parts liaviiig been giv,-.-: to the 
unmarried daughter the remainder shall be shared Itv t iiosans, Ibit, 
if there be one son and two daughters, the i'atlitfr'K'jirMperty shonhl 
be divided into three parts and two shares bo suvoraily Mib-flivided 
into quarters: then, having given two [quarter j .“hares to flu, 
unmarried daughtor_ the son shtill tiiko the whole i.f tho 
residue. It must be similarly understood in iiiiy ease of an (’qua! 
or unequal number of brothers and si,stcrs alike in rtuiL " * 

(1) rajilavalkya, ii. 1-2.5. (•>) rajfiiivaikp jl 12.5, * 

(a) Sisters are not ontitlna in Bny presidiun-y to'fhan. ut a jiattitiou amme 
teotiers. They sbonltl be married if not alrvudy murriwi, * 
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8* But, if there be one son of a Bralimani wife and one dangh- 
ter by a Ksliatriya woman^ the paternal estate should be divided 
into^seveii parts; and the three parts^ which would be assignable to 
the son of a Kshatri 3 ui woman, must be sub-divided into four parts 
then, giving such fourth part to the daughter of the Ksliatriya wife: 
the son, of the Brahmani shall take the residue. Or, if there bo two 
sons of the Brahman! and one daughter by the Ksliatriya wife, the 
fatlier^s estate shall be divided into eleven parts; and three parts, 
%vhich would be assignable to a son by a Ksliatriya wife, must be 
sub-divided into four parts luwing given a quarter share to the 
daughter of tlio Ksliatriya, the two sons of tlie .B rah man i shall share 
and take the whole of the remainder. Thus the mode of distribution 
may be inferred in any instance of an equal or unequal number of 
brothel’s and sisters dissimilar in rank. 

9. Nor is it right to interpret the terms of the text giving the 
fourth part'^ § 5) as signifying ^ giving money snfiicient for her 
marriage,^ by considering the word ^4V)urth^^ as indefinite. For that 
contradicts the t(‘xt of Mann, ‘^To the maiden sisters, let tlieir bro- 
thers give portions out of tlieir own allotments respectively : to each 
the fourth part of the appropriate share ; and they who refuse to 
give it, shall be degraded.'’" {^) 

10. Tlio sense of this passage is as follows. Brothers of the 
Brdhmin and other castes should give to their sisters belonging to 
the same caste portions out of their own allotments; that is, out of 
the sharcvS ordaiiied for persons of their owji rank, as subsequently 
explained. They sluould give to each sister a quarter of their own 
respective allotments. It is not meant, that a cpiarter should be 
deducted from the share ui: each and bo given to the sister. But, 
to each maiden, should ]>o severally allotted the quarter of a share 
ordained for a son of the same class* The mode of adjusting the 
division, when the rank is <liH.sinular and the nuiuher uueiinai, has 
lieeii statetl : and tlie allotment of such a share appears to bo indis- 
]mnsably requisite, since tlio refusal of it is pronounced to be a sin; 
‘^Tiiey^whu refuse to give it, shall be degraded/" (§ 9.) 

11. If it bo alleged that liere also the mention of a quarter 
is indeterminate ami tlie allotment of property sufficient to defray 
the expenses of the nujitials is .oil that is meant to be laid down : 
(the answer is) no ; for there is not any proof that tlie aliotmont of 
a (|narter of a share is indelinito in both codes and the withholding 
o! it is pronounced to be a sin. 

12. As for what is stated by some, that a sister who has 
nmiiy brothers would be greatly enriched, if the allotment of a 
[foil rill] part w-ero imperatively commanded and tliat a brother 
who has many sisters would be entirely deprived of wealth, the 
eoiisequonce is obviated by the adjustment already explained : it 
is not here directed that a quarter shall bo deducted out of the 


(I } Maim, ix. 118. 
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brother’s own share and given to his sister when alone any such 

consequence could arise. 

13. Hence the interpretation of Mcdhatithi us w(>ll as oi. 
other writers who concur with us is square ami accurate ; not tiuit 
of Bh^ruchi. 

14. ThereforCj after the death of tho father^ an umuainetl 
dauo-hter participates in the inheritance. But before liis death 
she obtains that only whatever it be, which her father gives sintH! 
there is no special precept respecting this case. Thus ali is uiie.'t- 
cepfcionable. 


SECTION VIIL 


Shares of sons belonging to different castes* 

1. The adjastment of a distribution among brothers alike iii 
rank, whether made with each other, or with their father, liaH bei*ii 
explained When the father makes a partition, The iiilhor 

now states the mode of partition among brothers diHsiiiiihir in 
class ; 

The sons of a Brdhmana, in the several ensies^ hare fmif skuteii 
or three y or two, or one ; the children of a Kshatrii/d have three porlimiMt 
or twojor one; and those of a Vaisyd take two purts^ or 


2. Under the sanction of the Iaw,(‘^) instances do cieeiir of a 
Brahmana having four wives; a Kshatriyn, tliri?o ; and a Viisiydi 
two : but a Sudra, one. In such cases, the sons of a 

born to him by women of the several castes shall have four »liiires» 
three, two, or one, in the order of these castes* 

3. The several castes (varna.)] Womeii of the tiifleroiil* 

classes, the Brahmin and the rest, are hero sigiiifietl hy the w«ird 
castes (varna.) The termination Bub-joiniHi to a noiiii in Ihe 
singular number and locative or other case, boars a distribiitive 
sense conformably with the grammatical rule. ^ 

4. The meaning here expressed is this : The sons of Br ih- 
ma^a by a Brahmani woman take four shares apiece : his sons l»y 
aKshatriya wife receive three shares each; by a Vuisya woiimn, 
two; by a Sudrd, one. 

5. The sons of a Ksliatriya, born to him by women of the 
several castes, (for that is here understood) have three sharcK, nr 
^ 0 , or one, in the order of the castes : that is, the mam of a 
Kshatriya man, by a Kshatriy^ woman, kike three sliurecs ouch] 

a V aisy^ woman, two ; by a Sudra woman, one. 


^ 6. The sons of a Yaisya,by women of the sevara! easles. {k 

Here, again, the same term is un derstood,) have two shares, or om 

(l) Yajnavalkya, ii, 126. (of Yaifiavfilktft f Vt 

practical importaiico as inti-famriTiK**"' 
Mercnt castes are obsolete in this age and as there is there o 

man having sons born of wires of different castes. «'«**^*^*'« irf 


in tlie order of tlie classes : that is, the sons of a Vaisya man, by 
a Vaisya woman, take two shares apiece j by a Sudr^ woman, 
one, 

7. Since a man of the servile, caste cannot have a son of 
cUfferent class from his own, because one wife only is allowed to 
liim, (for Sudra woman only must be the wife of a Sudra 
man/^(*) partition among his children takes place in the manner 
boforo-mentioned, 

8. Altliough no restriction be specified in the text (§ I.), it 
must be understood to relate to property other than land obtained 
by the acceptance of a gift. For it is declared [by Brihaspati] 

Land obtained by acceptance of gift must not be given to the 
son of a Ksliatriya or other wife of inferior caste : even though 
his father give ib to him, the son of the Brahmani may resume it, 
when his father is dead./ (-) 

9. Since acceptance of gift is here expressly stated, land 
obtained by purchase or similar means appertains also to the sou 
of a ICshatriyd. or other inferior woman ; for the son by a Sudri 
woman is specially excepted The son, begotten on a Siidrd woman 
by any man of a twice-born class, is not entitled to a share of 
land.'’^ r*^) Now, if land acquired by purchase and similar means 
did not belong to the sons of a Kshatriy^ or VaisyS. wife, the special 
exclusion of a son by a Sudrji woman would be unnecessary. 

10. But the text, The son of a Brahmana, a Ksliatriya, 
or a Vaisyfi by a woman of the servile class shall not share the 
iuheritance; whatever his father may give him, let that only be 
his proper ty/^(^) relates to the case where something, however 
inconsiderable, has been given b}^- tlie father, in his life-time, to 
his son by a Sudril woman. But, if no affectionate gift have 
1)oen bestowed on him by his father, ho participates for a single 
share [of the moveables] . Thus there is nothing inconsistent. 


SECTION IX, 

Didrihiitum of effects discovered after iiartition* 

1. Something is here added respecting the residue left after a 
general partition of the estate. 

FuffectSi which have heen withheld by one co-heir from another^ 
and which are discovered after the separation^ let them again dimde 
in equal shares : this is a settled rideFif) ('') 

2. Wbat had been withheld by co-parceners from each other, 

(1) Mann, iii. l»k (4) Maim, ix. 155. 

fi) Brihaspati, xsv. 30. (5) Yajilavalkya, ii. 127. 

( 3 ) Ihiib xxv. 32. 

(a) Tliti property c1iseo¥ered will beclmdecl amcugtlio parties to tlie first parti- 
Mou or their representatives m interest. Luchmmi v. Samml (1,1*. B* I A. 64i.i.) 

4 
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and was not known at the time of_ dividiiifr iko n.crrp-r-.irotn rstaii', 
they skaH divide in equal proportiotis, when it is ulh i- 

the partition of the patn'mony. Such is the seitlcii rnh' "1 In.'.v. 

3. Here, by saying "in equal .sluires” ilu! iorli'fii-i 

partition with deductions, fly saying " !(>lilir-)r divide," he 
that the wealth shall not be taken excln.siveiy Ijy (he jiei'-eii 
discovers them. 


4. Since the text is tints iindorstuod it does hm! thiid 

no offence is committed by embezzling’ the enmiiHni N . 

5. .Ts it shown by Mann to be **i.n olhvicr Uh* pin t 

eldest brother to appropriate to himst^if I lie rty : 

but not SO; on the part of younger brolla'rs ? ** An ^ tin r, 

who from avarice shall defraud his vfiuiitrer bnuln dodj 


the honours of his primogeniture, be deprived nf his inldsi 
share; and be punished by the kinfr,” 0} 

6. That inference is notcorreet ; for, ]y proar'Utif'ioir mh’Ii 
conduct criminal in the ehlest lirofher whn is iud’-pieidrt.'i inid 
represents the father, it is more assuredly shrevri ' hy ih^ iiOidiHry 
of the loaf and staff)/''') to be erinunal in ynuMg***’r br*e|u?^v, wh>4 
are subject to the control of ihe eldest and hold plen* fp' 
Accordingly it is declared [Ipv fiautamal in he ati »<fhoH'4* u ih 
exception or distinction ; Tlim; indeed, wliu depri\* "■ no h* ir uf 
his right share; he does certainly destroy ; mp, if htMC.^ire j huii, 
destroys his soip or else his graudsond^ 

7. Whoever debars, or excludes, from purlh'iiao iou^ afi 
i.e.,aperson entitled to a share and diM*s uot giu* up lu tun* Ih”. d'^' 
allotment ; he, being thus debarred of his ^haro. d«'strov- 
hilates that person who so debars him of his righi : or, n' h« d>* 
destroy hini; lie destroys his sou or his grnm!-tu. 

8. It is thins pronmiuced to be eriminil in anv g, 

withhold common property, witliont; auy di-timPi-ui - I r! I, .f 
youngest.] 

9. The view, that blnnio is not imuirr-d by ono v. leTia!., s 
wealth thinking that his own under Ihe uoMfui that I’lP 
property appertains also to him is ineruTeei . 

^10, Ho does incur blame : for, though lir i? 
it his own, stih he ha,s taken the 'prop-Hy of afiMi|i,.r p-r. 
contrary to the injunction wlu eh lorbjtls Ids sojthdie*'. 

II. ^ As in answer to a proposed solution of flu:* diflimih v : 
an oblation of green kidney beaus be tint praciic%nh!i\ not| Idi 
kidney beans be used in their stead, by rtfusou of i h,. lubtul 
the maxim which prohibit s the emplojiueni of io sunohr 

(1) Mann, i.x. ii:.!. 

(n)Tlioanalog3>'offtegtafEiimU!ie]tmf;ai«!tw.nwi«ifi,n-»‘Sinvi.viM r, ,■ 

oames away with it the loat which k attache, I tu ,h.> gtaff. '11, c '. v,.",.*! , ’i’,' 

;™„ 


t ll/if 
lillftnij 


h not applicable^ l)ecauf?e they were used by mistake for ground 
■]>aHio!oH of green kidney beans ; it is maintained as iho right 
opinion, tlnit, ^ aitlioiigh the ground particles of green kidney beans 
biwtakon as being unforbiddeig sfcill the ground particles of black 
kidney beans are also actually employed: and the prohibitory com- 
m\md is consequently applicable in this case/ 

12. Therefore it is established, both by the letter of the law 
and by reasoning, that an offence is committed by taking common 
property. 


SEOTIOIS" X. 

UifjhLs of the DniJfUiiitfihyauaaa or mn of two fathcTH, 

1. Litending* to hiy clown a s])ecial allotment for the Dvya- 
musliyayaiia (tlie son of two fathers^ the aiithorproviously deiiues 
that rehitiun. 

“ A. h^gotlen hi/ onc^ who haff iw male on the ivife of 

another nnm, tinder a legal aj) point merit , is the legal lieb\ ciud giver 
of funeral obUdions to hoik father^f.f) 

2. A son, proereafiod by the husband^s brother or other person 
(havdng no male issue), on the wife of anotlier man, with authority 
from veuurablo persons, in the manner before ordained, is lioir of 
both the natural father and the wife’s husband : he is succ'cssor to 
ihcir estates, and giver of oblations to them, according to law* 

S. The moaning of this is as follows. If tlie husband’s brother 
or other person, duly autliorizerl, and being liirnself destitute of 
inale issmis , have intercourse witli the wife of a cdiildless man, for 
ih.e sake of raising issue both for liirnself and for the other, tlie 
Son, witom lie so begets, is the child of two fathc3rs and denominat- 
ed Dvyamushyfiyaiia. He is heir to both and offers funeral obla- 
tions to their 111 ines. 

‘k Ihitii'one, who has male issue, being so aiithori/md, liavo 
interconra? with the wife of anotlier for the sake of raising* up issue 
to her husband, only; the child, so begotten I)}* him, is son of the 
husband, not of ilic natural father: and, by this restriction, he is 
ncjt Jieir of his imtural father, nor cjualilied to present funeral 
oblations to his manes. It is so declared by Man u : ‘^Tbe owners 
of the seed and of the soil may be considered as Joint owners of th.e 
(*rnp, which limy agree, by spc^cial compact, in coDsideratiou of the 
seed, to divide between them.” 0 

5. By special compact.] When the field is delivered by the 

il) YajiiiivalkyfH ii. 12B. (2j Mann, i?c ho, 

(./i I'iu: hhu'k kiUuey t’C'c. Whoii t-lse usi‘ r}t blai'k kidiiry 

i^v liJi'lnitivn. thrir ari substitutes i’ur jiTecu kidury beuns is uiso IVvrbidih u. It c'jin* 
iitsi !»^» ‘ jjiyiipU that, as t bey uiv used /or the ‘^rei'n ones vvliose Ujfe is allowc‘c! aud 
lint, us black bmn^j such um is not i'orbiddea* This rcnsoiiiiig Is foiiad in 

Mimamsa, Tl-lii-d, 
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owner of the soil to the owner of tho seed, nti an in 

this form, ‘Met the crop, which will be hero pr-.diaT. , beimiir tn 
us both;” then the owners both of the sod ami >>\ thu st-r.l are 
considered by great sages as sharers or proju-ieiors ol thi- eiy.p 
produced in the ground. 

6. So [the same author.] “ Unless there bo n .special a,i,n'i r- 
■ment between the owners of the soil and of the seed, tbi; iruii 
belongs clearly to the owner of the .soil; tor the sod i« more 
important than the seed.'’(^) 

7. But produce, raised in another’.^ ground, wiilii.ut -tipuliii* 
ing for the crop, or without a special agreement that, it sital! b.mmu 
to both, appertains to the owner of the ground : f<Ji’ the 

is more important than the seed, as is observed in tlie ca.'C hI' nnvs, 
mares and the rest. 

8. Here, however, the comini, ssion for rawing up i,^‘■nl• is rela- 
tive to a woman who was only betrothed, sinee any Mndi i.thiT 
appointment is forbidden by Mann. For, after ihu,-. pr(•nli^ing a 
commission: “On failure of issue, the desired oll'spring may bi> pru- 
created, either by his brother or some other k-insinan, un tho wife 
who has been duly authorized : anointed with liiptid Initier, 'ib-ni, 
in the night, let the kinsman thus appointed, beget, ma: Mm, im! 
a second by no means, on the widow [or childless wife ; ; " .Mann 
has himself prohibited the practice : “ By regeiierale men, nn wnii nv 
must be authorized to conceive by any otlier: fur they, wli i aiitim- 
rize her to conceive by any other, violate the primevai law. .‘'imli 
a commission is nowhere mentioned in the nuptial pruviTs ; tiur w 
the marriage of widows noticed in law.s comreruing wedhek. 'j'Jiis 
practice, fit only for cattle, reprclieuded by learned prn-.-is, wi, 
introducedamongmen, while Vena had sovereign sway. 1!.', 
reign of the whole earth, and therefore etninont. ammig r' iy:il sa int ^ 
gave rise to a reprehen.sible intermi.xture of <'aste-<,'wjic'n his 
intellect was overcome by passion. iSinee that time, the vnanmiM 
censure that man, who, through delusion of mind, malnn'i/.e., 
widow to have intercourse for the .sake of progeny.” i, 'j - 

9. Nor is an option to be assumnd frum the yniiunMatioi'i of 

both] precept and prohibition, (") since they, wlni !iiiin..i-i:^i. t}„. 
practice, are expressly censured and uuciiastity is stroneU lepr,,- 
hated in speaking of the duties of women ami is 

praised. This, Mann has shown : “ Lot the faithful wife ronMder- 
ably emaciate her body by living on pure ibwers, roots, and fruits ; 
hut let her not, when her lord is deceased, even pronoHnee the nunm 
of another man.” After prohibiting her recourse to nnother iMr tim 
sake of livelihood, the author add.s. Let her eonti tine till dmto 
forgiving all injuries, performing harsh duties, avniiling everv sen- 


(1) Mauu, ix. 52. 

(2) Manu, ix. 59—60. 

{a) An option arises where there m a positive 

ef^ual weight in the same subject matter* 


ix. 

coiumanfl wid ,t 





sual plcasm^e, and clieei^f ally practising th incomparalble rules of 
virtue which have been followed by such women as were devoted to 
only one husband. Many thousands of Brahmanas, having* avoided 
sei|^snality from their early youth, and having left no issue in their 
families, luivc ascended nevertheless to heaven ; and, like those 
abstemious men, a virtuous wife ascends to heaven, though she have 
no child, if, after the decease of her lord, she devote herself to pious 
austerity ; but a widow, who, from a wish to bear children, slights 
her deceased husband and brings disgrace on herself here below, 
shall be excluded from the abode of her iord.(^) Thus Manu has 
forbidden the recourse of a widow or wife to another mao, even for 
the sake of progeny, l.^herefore it is not right to deduce an 02)tion 
from the injunction contrasted with the prohibition. 

10. The authorizing of a woman sanctified by marriage, [to 
raise up issue to h(3r husband by another man,] being thus prohibited, 
what then is a lawful commission [to raise up issue ?] The same 
author explains it : The damsel, whose husband shall die after 
troth verbally plighted, his brother shall take in marriage accord- 
ing to tills rule : having espoused her in due form, she being clad 
in a white robe, and pure in her conduct, let him privately approach 
her once in each period until issue be had.^^ (^) 

11. It appears from this passage, that he, to whom a damsel 
was verbally given, is her husband without a formal acceptance on 
his part. If he die, his own brother of the whole blood, whether 
elder or yoonger, shall espouse or take in marriage the widow. 

In due fonn,^^ or as directed by law, having espoused^^ or wed- 
ded her, and according to this rule,^^ namely ; with an inunction 
of gheo and with restx’aint of voice, &c., let him privately 
or in secret, approach her, clad in a white robe, and pure in her 
conduct,^^ that is, i*estraining her mind, speech and gesture, onco 
at a period until pregnancy ensue, 

12. These espousals are nominal, and a mere part of the form 
ill wliich an authorized widow shall be appi’oaclied like the inunc- 
tion of gli^e and so forth. They do not Jndicate her becoming 
tlie wedded wife of her brother-in-law, 

l8. Therefore the offspring, produced by that intercourse, 
appertains to the original husband, not to the brother-in-law. But, 
by special agreement, the issue may belong to both. 


SECTION XI. 

Sojis hi/ hirth ani ly 

1, A distribution of shares, .among sons equal or unequal itt 
class, has been explained. Next,. .in procaediog to show the rule of 
succession among sons principal and secondary, tlxe author 
describes them. 


( 1 ) Manu, ix. 161. 


(2) Mami, ix. 69*— 70. 




The kfjitwiateson is one procreated on the lawful wedded >■■■• 
Jiqml to Urn IS the son of an appointed duuqkler ' '/y„V.'. ' '/' I'' 
wife IS one begotteoi. on a wife hy a sayotra cf 'her hndM „/ , 7i ’! " 

oa,r M, O-M m„llf vrA,di, IjAmJ. I “'f ffT 
origin. ^ A damsel’s child is one horn of an nni’on-riul I- ' ' 


. ...... .. /<■/ uuucea in uw Jiou.a;, « ,< s-.,,, ,.f ;,i 

origin.^ A damsel’s child is one horn of an nni’on-riul I- ' ' 

‘IS oonsidered as son of his viatermd (jnindsire I rl.d,' i ‘ 
a womevn whose [firsf] marriage had not horn 
one who had been deflowered [bifou mai^da ^C i:::!!?^' ' :''" 

twice-marued woman. Heiohomhis father or n . 

adoption shall he considered as a son yicen 4 ,st,a b! ni"i 

sold by his father and mother. A " t / ' ''^7' ' 

mm himself. One, who gives himself is .sel/'-rdr/- l”./ ■/ 
wlule yet m the womb, is one received Lh a ride' ' Hel^ i > 

I he isdue of the hrna^r /'m-iwA ; . i • • ' * ' k j 

He is one bora of alegal wife.' A womno/'^’'"."! 
lu lawfd wedlock, is a legal wife - -uiii -i i * 
l^usbandj on he, is a trae asd iegiti.uUe son' , n';.:; .i,!'/.- 

O. J lie ROn nf n.Ti v. -i i i ^ *' 


o. •‘he son oi an appointed dau'dUc'i' ionh-i!- • . ^■ 

to him; that is equal to' the ]eo-iti„n(, ' i;’"!'’"'-*) ^ eiii.-ui 

son of a daughtoiA Accordingfy he‘is opuni (o i ” 
as desepbed by Vasisbtha: “This da, ! i 
I will give unto tbee, decked with o,-nn,nc, N ■ ' i" ' * *“ ’■* 

born of her shall be rnv sou » . n / ’ b<- 

daughter becoming by sLciaUnLint^'l , a 

similar to a legitimate son • for slic dr'”^ '* ' 

than from the father. AccordimWv u h-V 

as a son, but as tbiri in raTk Sn 

sidered to be the third class of sons 'i^ogia,.,- i.s 

- 

soil. Wetause ho i.s produce, | i,, , • 


.t h-: 

l.gottenb,nm«oi mSS'on^' n . bii:! 

strioted to an instance where it is innst |.(.. 

bat It is certain that he must be 

woman by a man of equal cits (ast' f 
astance) ; and he is thfson of hi , . , »' pro.-ml i l; 

^l^anmarried and abide 

0) YltoTirW^^ Hnt.ilAh,, 


ifEsot the senses thftelt" frutah ara fouaj. 


I, Iff 



be mamed, tlie child becomes the son of her liiisbaiid. So Manu 
intimates t A. son^ whom a damsel conceives secretly in the 
Innnso of her father, is consiclei’ed as the son of lier husband, and 
donominatod a dainseFs son, as being born of an unnjarried 
woman,^^(^) 

8, The son of a woman twice-married is one begotten by a 
man of equal class, on a twice-married woman, wlietlier the first 
marriage had or had not been consummated. 

0, He, who is given by his mother with lier liusband^s con- 
sent, while her husband is absent, [or incapable though present,] 
or [without his assent] after her hnsband^s decease, or who is given 
by his father, or by both, being of the same class with the person 
to whom ho is given, becomes ids given son (dattaka.) So Manu 
declarers : Ho is called a son given rdattriinn,^) whom Ids father or 
mother affectionately give as a son, being alike [by class,] and in 
a time of distress, confirming the gift witl; water. (-) 

' 1 0. By specifying distress, it is intimated, that the son should 
not be given unless there be distress. This prohibition regards the 
giver [not the taker.] 

11. So an only son must not be given ; for, Vasishtlia ordains, 
Let no man give or accc^pt an only son/^(’^) 

12. Xor, though a numerous progeny exist, should an eldest 
son be given : for ho chiefly fulfils the office of a son as is shown 
by the text; “ By the eldest son, as soon as born, a man becomes 
the father of male issae2\‘^) 

18. The mode of accepting a son for adoption is propounded 
by Vasishiha : A person, being about to adopt a son, sliould take 
an nnremote kinsman or the near relation of a kinsman, having 
convened his kindred and announced his intention to the king, 
ajid liaving offered a burnt offering with i‘ecitation of the holy 
words, irj the centni of his dwelling.(''') 

1 k An uiiromoto kinsman.] Thus the adoption of one very 
distant by'^Ciaintry and language, is forbidden. 

*15. ^rhe same [ceremonial of adoption] should bo extended 
to the ease of sons bought, self-giveti, and made [as well as that 
of a son deserted]: for parity of reasoning reejuires it. 

10. Tho sou bouglife (krita) is one who was sold by his 
father and mother, or by eitlier of them: excepting as before an 
only son or an eldest one, and supposing distress and equality of 
caste. As for tho text of Mann, He is called a son bought, whom 
a man for the sake of having issue, purchases from his father and 
mother whcstlier the child be equal or unequal to hini/^ it must 
be interpreted ^ wliether like or unlike in qualities;’ not in class: 
for the author concludes by saying : — 

(1) Mami, ix. 172. ■ (4) Minna ix. lOtk 

(2) Bid ix, 168. . '■ ' (5) Yasishtha, xr. 5. 

(3) Yasislitha, xv. 8, (6) Manu, ix. 174 
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class ’ M jpropo«!2&d! hj me, hi regard to sons egual hg 

, . son made (kritrima) is one adopt, o,] l,v tlo. n(,rsua 

kmself wlio is desirons of male issue boinjj. entico.rhv ti),‘ sh'.nv 

witJioufc futiuH' ur naPho!- • 
for^ if they be living, he is subject to their control, 

18. The son self-given is one, who, being bereft of bif iu i- -i., i 
»oa„, or abaodonod bj them [Jvilhoit o 1„ . l' 

saying, “Let me become thy son.” ‘ i'> Hiin.M ii, 

19 The son received with a bride, is a child who liein-r < i 

r4SS" ^ 

''f'" 

considered to be the giver of the funer'i! ’?! '«»«t be 

0ta«d taherffa 

Manu propo.araS°e“»^‘;rto S' .i”"?'"""' 

mate son to take the whole estate* « \ 1 / 

appointed, if a son bo aftenvard.s born the diJ'"’~ '^'T bc-on 

must in that case be equal since tlui k .! 

for the woman.”(3) ^ "’'Ifbt of primog-niturc 

wben^LperiSfo^'S, to bS^^ 

a son has been adonter^ if o 1 . ordanied bv \ a.sL'^lil ^ Whi.ft 
adopted son shares a fourth l^*'*!*!* tin* 

given IS intended for an iiulication nf fi a 

by adoption, and [son self-given a,ndl the xinde 

adopted as sons intended for an ‘‘d'‘alir 

sou bought, son made by adSiSi a r ■''' t!-' 

beybelong to the same cSt bu f P^^ide 

-“d mimSt on^’ (V' e!us,s; 


f? J¥®'’ “• 131. 

/H m 133. 

Manu, ix l^^ 


(4! Yf'^’btha.xv'ij' ■■ “ '■' 

kl II. 


26. Those who bejeng to the same caste/^ as the son of the 
wife, the son given and the rest share a fourth pai't, if there be a true 
legitimate son : but those^ who belong to a different class, as the 
(hviisers son, the son of concealed origin, the son of a pregnant 
bride, and the son by a twice-married woman, do not take a fourth 
part, if there be a legitimate son : but they are entitled to food and 
raiment only. 

27. Exceptionable sons, as the son. of an nnmarried damsel, 
a son of concealed origin, one received with a bride, and a soia by 
a twice-married woman, share neither the funeral oblation, nor the 
estate/^O ^-l^his passage of Vishnu merely denies the right of those 
sons to a quarter share, if there be legitimate issue; but, if th^re be 
no legitimate son or other preferable claimant, even the child of an 
nnmarried woman and other secondary sons may succeed to the 
whole paternal estate, under the text before cited (§ 21.) 

28. The legitimate son is the sole heir of his father’s 
estate ; but, for the sake of charity he should give maintenance to 
the rest/’(*) This text of Mann must be considered as applicable 
to a case, where the adopted and other sons are disobedient to tlio 
legitimate son and devoid of good qualities. 

29. Here a special rule is propounded by the same author 
(Manu) respecting the son of the wife: ^^Let the legitimate son, 
when dividing the paternal heritage, give a sixth part, or afifeh, of 
the patrimony to the son of the wife,^’(®) The cases must be time 
discriminated : if disobedience and want of good qualities be united, 
then a sixth part should be allotted. But, if one only of those 
defects exists, a fifth part. 

30. Manu, having premised two^sets of six sons, declai'es the 
first six to be heirs and kinsmen, and the last to be not heirs but 
kinsmen : The true legitimate issue, the son of a wife, a sou given, 
and one made by adoption, a son of concealed origin, and one 
rejected are the six heirs and kinsmen. The son of an unmarried 
woman, the son of a pregnant bride, a son bought, a son by a twice- 
mai^ied woman, a son self-given, and a son by a Siidra woman, 
are six not heirs but kinsmen/’ (^) 

3L That must be expounded as signifying that the first six 
may take the heritage of their father’s sapindas and saindnodakas 
if there be no nearer heir; but not so the last six. However, 
consanguinity and the pex'formance of the duty of offering libations 
of water and so forth, on account of relationship near or remote, 
belong to both alike. 

32 It must be so interpreted; %r, the mention of agiven son in 
the follqwmg intended- |or any substitUitgd son. ‘/A 

given son must never claim the family and estate of his natural 


(1) Not found in Vishnu’s Institutes of the S. B. B. Series. 

(2) Manu, ix. 163. '■ (3) Manu, k. 164*. (4) Mwiu, k. 15§— 160. 


luumaiouiawouroiiowstneiamiiy and estate: bnfe of 
turn, who has given away his son, the obsequies fail/^'i) 

33. All, without exception, have a right of inhcritin.- 
fathers estate, for want of a preferable son : .sinof,* a subw-fiuenf 
passage (“fSTeither brothers, nor parents, but .sons are heirs to t! 
estateof the father/O (.) purpose]} affirm; the sala4 "im, of' 
sidiary sous other than the true legitimate issue; am? the rifdit f><-' 
he legitimate son IS propounded by a separate text (“ 'I'he h-riti" 
mate son is the sole heir of his father^s estate ;») and tJie wor.l » I ffi » 

-ind tit ■variation which occurs in the institutes of V a'^ishth'i 
and the rest, respecting the rank of any son in either • 

35. But the assignment of the tenth place to the hot. r,F .... 

them all fathers of male issue by means of that 

to forbid the adoption of otlmrs iT a bi^^^^ 

adopted. It is not intended tn d«..ir . i ^ ^ P’! be 

that is inconsistent with the subseQiieuTtoyr u>u‘le: for 

and their sons, gentiles, cognates, lc.»(') " bkcwise 

''j' “'j' »f 

cto,"o“'* '• W 

,, difc i”rt£ " y Ola.., „„t to 

tscsivsd witn*bride™d“a“™‘lv .'f 

deemed of like class, through their natural fatr^***T* tro 

-own characters: for it has been said tW « 
definition of caste and class. ^ ^ w«bin the 



issue it must be understood, that on failnr under legitimafj, 

g^ «wb.b.,t.te,„to on bilTZcfS- 


,i, ' Mam, ix 142 

' ' 1 S 185. 

■ (ri ii. 182. 


M ii. m. 

io) Bid, ii, i;u 



other kinsman shall give to th^ ^ ^“7 

part ot tto frtke*“ S J “ ”°' "° »'»« ““i* « toti. 

-fotwrwloKrthVp™^^^^^ »>■ 

of equal ckiss. ^ ^ 7 on failuie of issue by women 


HBOTION XII. 

a .on I, ,f,rnaU .lave, in the case of a Sn^^s estate. 
partitio ! of a S^dS’s“vvealt1n ^ concerning the’ 

share hj if>e fcUheysfhoicJ!^ But’^ifth^^^^^ '*** “ 

should make him partaker of the /noied of a a, the brethren 

a share by tirfath^f ttoiot^' or^aS^ ^ female slave, obtains 

father if there be sons a w;Sed w 

the son, of the female slave to piticipate fS- 

let them give him half of one son’s allofmen t r ^ ^ ■' *^at is, 

bo no sons of a wedded wife the son ^Th " should there 

whole estate, provided there be no daimhtor«^^^^® 

daughters.. But, if there be such ^ wife, nor sons of 

participates for half a share only.(<') slave 

^3. i^^cm the mention of a Siidra in i hi<! Tiin,^^ j.i 
by a man of Regenerate class on a 
a share even by the father’s choice north! i t’ ^ ® 

(1) Mauu, is. 124, — — . 

(a) In ti.c tlireo regpuerato dasaea thrill v- ,i. ia4-135 

It. Auei oiie father s death be is entitlwf *•/* oh..v " i “^^^*^** a share dannt>* hi^ 

slilf 

, 7 M* #7) j Mmwfz v* Shmdoji (f, I}, 0 ^^^o^ihQ{}0awmf (I* 
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CHAPTER II 


X. sons, principal and secondary, take iko 

been shown. The order of succession ainoii^ ail 
them, IS next declared, 

2, The wife y and the daughters tdm^ both oare 
hkemse, and their sons, gentiles, cogmUes, a pimil, 
student; on Jailwe of the first mwwj these, the ue.c, 
■indeed heir to the estate of one who departed fur heave, 
male issue, fliis rule extends to all classes.” {') 

. ; tw(f!vo 

dbove-buited (Oh. I. s. 11.) is one having •' no umh- 

progeny, and dopartiu<r 

world, the heir, or successor, is that person, aiuon.'^i; 
been here enumerated, who is nezt in order, on failure 
mentioned respectively. Such is the constraetioii o{ ti 

4 This rule or order of succession, i„ the tal 
nhentance, must be understood as extending to all cum 
he Murdhavasikta and others in the direct .sorii?« of tin 
5uta and the rest in the inverse order* and .rv t 
eVeral blasses, the sacerdotal and the rest. ^ * 

, 5 In the first place, the wife shares the o.tar.. 

hth^ f espoused in lawful wedloth'- v, 

dh he etymology of the term as implying usstcii 



to be the heirs of one who leaves no male issne/^ (^) ALso^ Brihaspati: 

[iot the wife of a deceased man^ who left no male issue^ take his 
share, thoDgh kinsmen^ a father, a mother, or uterine brothers 
survive/^ (^) 

' 7. Passages, opposed to these likewise occur. Thus Narada 
has stated the succession of brothers, though a wife be living, 
and has directed the assignment of maintenance only to widows. 

Among l)rotiievs, if any one die without issue, or enter a religious 
order, let the rest of the brothers divide his wealth, except the 
wifehs separate property. Let them allow maintenance to liis 
women for life, provided these ])reserve unsullied the bed of their 
lord. But, if they behave otherwise, the brothers may resume 
that allowance/ Manu propounds the succession of the father, 
or of the brother, to the estate of one who has no male offspring: 

Of him, who leaves no son, the father shall take the inheri- 
tance, or the l)rothers.^^(L He likewise states the mothers right 
to t-lie succession, as well as the paternal grandmothers: Of 

a son dying childless, the mother shall take the estate: and, the 
mother also being dead, the father'^s mother sliall take the heri- 
^iankha also declares the successive rights of brothers 
and of botn parents, and lastly of the eldest wife : The wealth 
of a man, who departs for heaven, leaving no male issue, goes to 
his brothers. If there be none, his father and mother take it ; or 
his eldes:, wife. Katyayana too says, If a man die separate } 
from his co-heirs, let his father take the property on failure of male 
issue; or successively the brother, or the mother, or the father^s 
mother.^^{^) 

8* The application of those and other contradictory passages 
is thus explained by Dbaresvara : ^ The rule deduced from the texts 
[of Yajilavalkya. &c.], that the wife shall take the estate, regards 
the widow of a separated brother : and tliat, provided she be 
solicitous of autliority for raising up issue to her husband. Whence is 
it inferred, that a widow succeeds to the estate, provided she seek 
periniBsioif for raising up issue, but not independently of this consi- 
deration ? Ifroni the text above cited, Of him, who leaves no son, 
the father shall take the inheritance,^^ and other similar passages 
[as Narada^s, &c]. For here a rule of adjustment and a reason for 
it must be sought ; but there is none other. Besides it is confirmed 
by a passage of Gautama: Let kinsmen allied by the funeral 
oblation, by family name, and by descent from the same patriarch, 
share the heritage ; or the widow of a childless man, if she seek to 
raise up offspring to him.’^P) 

9. ^ The meaning of the text is this : persons, connected by a 


( 1 ) 

12 ) 

(;i) 

it) 
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Not found in i 'ole. Dig. 
brihaspati, xxv, 48. 
Karada, xiii. 2d-2G. 
Mteu, ix. 185. 
im ix. 217. 


(6) 11. Colo. Dig,, 532, cceciii. 

■■ (7) TJ. (G)k?, Dig., 552 "ccccsxv. 

(8) Manu, ix. 185. 

(9) Gautama, xlxviii, 21 and 22. 


common oblation, by race, or by descent from a patriarcbj share 
the effects of one who leaves no issue : or his witlow lakers 
estate, provided she seek progeny/ 

10. ^ Manu likewise shows by the following that 

when a brother dies possessed of separate ])roperf}% tin* wife's riaiiii 
to the effects is in right of progeny, and Jiot in any iJlina* uumiwr. 

He, who keeps the estate of his brother and inaimains flm widow, 
must, if he raise np issue to his brother, deliver the v'^Uita lo \ hv 
son/^(^) So, in the case of undivided property likewiNe, fhe .^unie 
author says, '^Should a younger brother Imve begotten a Hfm on 
the wife of his elder brother, the (liviHion tnust then be made 
equally : thus is the law settled/^ 

11. ' Vasishtha also, forbidding an appointment to rmso np 

issue to the husband, if sought from a euvetous nioiive An 
appointment shall not be througli covetousness : therein' in- 

timates, that the widowbs succession to the estate is in Hghf; nf 
such an appointment, and not otherwise. 

12. ‘ But, if authority for that purpu.so Iiavt; nut iu-on recoi vwi 
thd widow IS entitled to mninteufiTicoonly; acoordiii^ to t lie le-iiit of 
Narada: ^^Let them allow maintenance to his wfunen for h 

13. The same will be subsequemiy declared bv the ( ond.innia. 

tivesamt : » And their childless wives, I’enductinj; tbemseive.-. ariihl 
must he supported; gt such, as are uuduwte, should be expelW ! 
and so, indeed, should those, who aro perverse. ”(^) * ’ 

14 ^Moreover, since the weaitli „f a re^a-nemte umii, i.s 
designed for religious uses, the sucessioii of wouioii lo such property 
18 unfit;, because they are not coinpotem to perform rebtrioiis nfeJ 

Acoord^g r, t has bom fela.ed 1,, -‘w™!,!, iTi 

produced for the sake of solemn sacrifices: and tiicv, who are in, 
competent to perform those rites, do not participate in the proper- 
> ty, but are all entitled only to food and raimont.” "ilichei were 
ordained for sacrifices. Thmdorc they should be allot“ 1 n, Z 
j, 6>ons who are capable of performing religions duties; ifml n,/ be 
, “o *»"■ *» p™p"« „f h„i“bu: 

' ified in the text, « The wife Ld tho\liLbtLs 

here'asked ; is the appointment to rdsOTn 
, widow’s succession to the propertv ’ or ilt ® , ^"'****'*' 

. the cause of her succession ? ^Tf fV ' ’s^ue, bonie by her, 

i. fhii«,.'t5,;Sh:i Jgh“to‘cir.‘ ti;:':; r 

r j borne a son : and the riebt nf fUo i eswite, witiwtiit bnvitiw 
i; : ■ uot ensue. But, if the fffsprine be . J dors 


V?r,: , (1) Mann, ia. 146. 

i ) -5 !>i( 2, ii. 120. 

' (3) Vasishtha, xvii. 65. 


ifl -'bi. 26 . 

(6) n, Cole. Big., m, e«0*iH. 


not be mentioned as a successor : since, in that case, the son alone 
has a right to the wealth. 

16. But, it is said, women have a title to property, either 

through the husband, or through the son, and not otherwise. That 
is wrong : for it is iu con sis tent with the following text and other 
similar passages. What was given before the nuptial fire, what was 
presented at tbe bridal procession, what has been given in token of 
affection, what has been received by the women from her brother, 
her mother, or her father, are denominated the sixfold property of 
a.' woman ■ . , 

17. Besides, the widow and the daughters are declared suc- 

cessors, on failure of sons of all descriptions. Now by here affirm- 
ing the right of a widow, who has been appointed to raise up 
issue, the right of her son to succeed to the estate is virtually affirm- 
ed. But that had been already declared ; and therefore the wife 
ought not to be mentioned among heirs of one who leaves no male 
.issue.' . . 

18* But, it is alleged, the right of a widow, who is authorized 
to raise up issue to her husband, is deduced from the text of 
Gautama : Let kinsmen allied by the funeral oblation, by family 
name, and by descent from the same patriarch, share the heritage ; 
or the widow of a childless man : and she may seek offspring. (?) 
This too is erroneous : for the sense, which is there expressed, is not 
^ if she seek to obtain offspring, she may take the wealth of one who 
left no issue but ^ persons allied by the funeral oblation, by family 
name, and by descent from the same patriarch share the effects of 
one who leaves no issue - or his widow takes his estate : and she may 
either seek to obtain progeny, or may remain chaste.^ This is an 
instruction to her, in regard to her duty. For the particle (va) ^ or,^ 
denoting an alternative, does not convey the sense of ‘ if / Besides it is 
fit, that a cliaste woman should succeed to the estate, rather than one 
appointed to raise up issue, reprobated as this practice is in the law 
as well as in popular opinion. The succession of a chaste widow is 
expressly declaimed : The widow of a childless man, keeping unsul- 
lied her tn^sbarHi^s bed, and persevering in religious observances, 
shairpresent his funeral oblation and obtain his entire sliare.'^^^) 
And an authority to raise up issue is as expressly condemned by 
Mann : By regenerate men no widow must be authorized to con- 
ceive by any other ; for they, who authorize her to conceive by 
another, violate the primeval law/^{'^) 

19. But the text of Vasishttia An appointment shall not 
be through covetousness ; must be thus interpreted : ^ if the 
hiLsband die either unsepa rated from his coparceners or reunited 
with tliem, she has not a right to the succession; and therefore an 
appointment to raise up issue must not be accepted for the sake of 
securing the succession to her offspring.'* 

(!) Maim, h, 194. ' (4) Maim, ix 64. 

(2) CTautama, xxviii, 21*22. (6) Vagislitha, xvii, 6^. 

(S) ‘ Ilf Ooie. Dig. 5S5, cxjccviii#^ 





20. As for tlie tex| of l^drada, “ Let them allow mamtenanco 
to his women for life;”(i) since re-union of parceners ha<l boon 
premised in a former text, viz. : “ The shares of re-iuiitud coparce- 
ners are considered to be exclusively tlioirs;”(-) it inust be meant 
to assign only maintenance to their childless widows. Nor is 
tautology an objection to that passage, the iiiterim(diat« text being 
relative to reunited parceners, “Among brothers, if any one tlie 
without issue, &c.”(®) For women’s separate property is cxcmpttMl 
from partition by this explanation of what had been before said 
and a mere manitenance for the widow is at the same time urdained. 

21. The passage, which has been cited, “ 'I’hoir cluhllcss 
wives, conducting themselves aright, must bn supported ;”(i: will 
be subsequently shown to apply to the vvife of an impotent man and 
so forth. 

22. As for the argument, that the wealth of a regenerate man 
is designed for religious uses and that, a woman’s Huecession to 
such property is improper because alio is not competent to pm’form 
religious rites, that is wrong : for, if every thing wliicti is wealth, 
be intended for sacrificial purposes, then chiiritubie donations, 
burnt offerings, and similar matters, must remain unaccomplished. 
Or, if it be alleged, that the applicability of wealth to those uses is 
uncoutradicted, since sacrifice here signi(ie.s religions duty in 
general; and charitable donations, burnt offerings and tiw! rest are 
acts of religious duty : still other purposes of opulenee and gratifi- 
o.ation, which are to be effected by means of wiuilth, must remain 
unaccomplished; and, if that be the case, there i.s an iiicimsisteucy 
in the following passages of Yujuavalkya, (lantiiina and Main,*. 
“Neglect not religious duty, wealth or "pleasure, in their proper 
season.”(6j “ To the utmost of his power, u man shon id not let 
morning, noon or evening be fruitless, in respect id' virtue, wmdth 
and plwsure.(''j “ The organs cannot so effectually be restrained 
by avoiding their gatification, as by comstant knowiedge.'’- 'j 

23. Besides, if wealth bo designed for sacrdicird uses, (he 
argument would be reversed, by whicli it i.s shown, tha(4ln* caVci'ui 
preservation of gold [inculcated by a passage of the Voda} |,e| 
gold be preserved," is intended nor, for religious ends, but for 
human purposes. (") 

24. Iforeover, if the word sacrifice import religious tluty in 
general, the succession of women to estates is most projmr, sinco 


(1) Karada, siii. 26. 

(2) Ibidf xiii. 24. 

(3) Ibid, xiii. 25, 

(4) Yajilavalkya,.v,143. 


(5| Yjijfiamlkyii, IL U\ 
16) Uaiiliiiiiti, ii. 4tl 
(7) ii. .411 


(a) In the 12th Adhikarar.a of the 4th pada of the 3rd chnptw- of the 
Mimamsa, it IS discussed whether the VedicV- - 


reference to the efflcaorof tYe'i^riFce’iu 

18 intended to serve sonie merely temporal object; the corwiuw.w b,.'l i 

the author coiisidcrj, infoimm. 
tible with the theory that wealth was given pumly for jmrpoJeH o? mwriC 
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they are competent to the performance of auspicious and conser- 
vatory acts [as the making of a pool or a garden &c.l 

25. The text of Ndrada, which declares the dependence of 
W'omeii^ A woman has no right to independence^^) (^) &c., is not in- 
compatible with their acceptance of property ; even admitting their 
dependence. 

26. How then are the passages before cited Wealth was 
produced for the sake of solemn sacrifices, (^) to be under- 
stood ? The answer is, wealth which was obtained for the express 
purpose of sacrifices, must be appropriated oxclusively to that use 
oven by sons and others. The text intends that: for, the following 
passage declares it to be an offence [to act otherwise,] without any 
distinction in respect of sons and successors. ^^He, who, having 
received articles for a sacrifice, disposes not of them for that 
purpose, shall become a kite or a crow’^ (s). 

27. It is said by Kdtydyana Heirless property goes to the 
king, deducting however a subsistence for the females as well as 
the funeral charges : but the wealth belonging to a venerable 
priest, h‘t him bestow on venerable priests.'’^ Heirless property/^ 
or wealth which is without an heir to succeed to it, goes to the 
king/^ becomes the property of the sovereign ; deducting how- 
ever a subsistence for the females as well as the funeral charges : 
that is, excluding or sotting apart a sufficiency for the food and 
raiment of the women, and as much as maybe requisite for the 
sraddhas and other rites in honour of the late owner, the residue 
goes to the king. Such is the construction of the text. An excep- 
tion to this is : but the wealth belonging to a venerable priest,” 
deducting however a subsistence for the females as well as the 
charges of obsequies, ^ let him now bestow on a venerable priest.’ 

28. I'liis relates to women kept in concubinage : for the term 
employed, is females” (yoshid.) The text of Narada likewise 
relates to concubines ; since the word there used is woman ” 
(stri.) Brxeept the “wealth of a Br^ihraana [property goes to the 
kingron failure of heir.] But a king, who is attentive to the obli- 
gations of duty, should give a maintenance to the women of such 
persons. The law of inheritance has been thus declared.’’^ 

29. But since the term wife ” (patni) is hero employed, 

the succession of a wedded wife, who is chaste, is not inconsistent 

with those passages, 

80. Therefore the right interpretation is this : when a man, 
who was separated from his co-heirs and not re-united with them, 
dies leaving no mala issue, his widow takes the estate in the first 
instance. For partition had been premised ; and reunion will be 
subaecjiioutly considered. 

81. It must bo understood, that the explanation, proposed by 

Cl) Mrada, xiii. 31. , (3) Mann, xi 25. 

(2) If. Cole. Dig, 538, ccccxiii. - (4) hfarada, xiii. 51—52. 
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Srikara and otliei% restricting [the widrAv s miccomion] to the case 
of a small property, is thus refuted. If there legUirnate smm, 
it is proYidecl, whether partition be made in owner^s lifi-tiino 
or after liis decease, that the wife shall take a share* (M|uai tho 
son^s. he make the allotments equal, his wires mast be ren- 
dered partakers of like portions* (^) Ami a^t^ain : t )i lubes 
dividing after the death of the fatlicr, lot tht‘ mothiu* bihUt an 

equal share.^^(2) Such being the case, it is a mrve vsrur in say, that 
the wife takes nothing but a subsistence from ihc* wea,hh of her bus* 
band who died leaving no male issue. 

82. Bnt it is argued, that, under the terms of the texb*. above 
cited, his wives must be rendered partakers of liku’' porii<njsri^ 
and, ^Met the mother also take an etfUiil share ; a w<u!iau lakes 
wealth sufficient only for her mainteimnce. That: is wrung : iur I iio 
words ^"sharo^^ or portion,^^ and ^^equal^^ or like/' would then 
become useless. 


33. Or suppose, that, if the wealth be gqMuaf, she iakes pro** 
cisely enough for her subsistence; but, if small, she m^oivtrs 
a share equal to that of a son. This again is wrongs; fnr variable- 
ness in the precept must bo the conscqneman Tims if ihfM'stato 
be considerable, the texts above cited, Ins wivt's must Ik* reiidercal 
partakers of like portions/^ und let ihci muthur also take an 
equal share assisted by another |>assa<re ['' bet tluin n!!uw a 
maintenance to his women for life;" § 12.] sl|ggl^^t an alluiinmii 
sufficient for bare support. 3hit, if tJuj estate be eunsidernbie, tlio 
same passages indicate the as.signinont cd! a share eqmil lu a 

84. Thus, in the instan<30 of the Chaturirrmya. suerifirew, in ilio 
disquisition of the [Mnnamsa] on the pa.ssagn* dr^ujuh pfana^jiudl ip) 
where it is maintained by the oppuiumf, ihai the rulis* fur lii« 
preparation of the sacrificial fire at tiui v^umu-y ign exlfUid \n tlu’se 
sacrifices; inconsequence of wdiieh ihe inbineiiMfi ihU im run- 
struct a northern altar (nttaravcKli) at the \hii>vadi.*va and Sumb 
siriya sacrifices, must he niKleisfood as a I'lruhibiilun uf Mu-h a!t:ir ; 
but it is answered by an advocate for i!ie right <»piniuig i ilmi it 
is not a prohibition of iliat altar as sngg{‘.si(*d by rxfuuding lu ibrso 
sacrifices the rides for preparing the .sncrihcml firr at thr S'uifua- 
yaga, hut an exception to tlio express rnh? '' pnqxov an ntfanuvrdi 
at this sacrifice [vija. at the Chaturmn.syu : ] it is urged in replv by 


(1) Yiijuavalkya, ii. IIG. 


Vnjuaviiikya. ll IJb 


(a) The allusion here is to the IMh Amukuriutn of On’ :ir.| u # 

chapter of the Mimilmsa. Tlu^ iliscnssion then* jvIhUu it» t\u> 
uttaravetli (northern altar) in Ohaturmasya Haca'incf-H, Thr |,4,r“»<n ,4 e\og- 
hcro in point is the recoofuition of fclio mndm tinU i ho wnnln Jir-.-e. r <-u. 

should hear tlie same constnictiou all throu^Ui nn«l tlnu Uie 
tile same mpmetion so as to have a duulde import is^mou euli- edd-rUoM , i . 
ableiioss in tlio precept. * * „ 

(h) An (idtmale of me riijhf opinion. This, we iVaJMlo^-F mn r..rr ■ • 

UiQ\yiaxi SicUhanieJcaclhin the orljL-Iimi. A SUiidh,tnh u>e d.h /A 

holds the right coiiclusiou hilt who Ki!), ports it by untenable rununhe.' vbb T, 
Olearly proves that the term is used i» this Htuise. ' 
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tlie opponent^ tliafc variableness in tlie precept must follow^ since 
tlio same precept thus authorizes the occasional construction of 
tlie altai*;, with reference to a prohibition of it^ at the first and 
last of the periods of sacrifice, and commands the construction of 
it at the two middle periods, independently of any otlier maxim : 
but it is finally shown as the right doctrine, for the very purpose 
of obviating the objection of variableness in the pi*ecept, that the 
prohibition of the altar at the first and last of the periods of sacri- 
fice is a recital of a constant rule ; and that the injunciion, prepare 
the uttara-vedi at this sacrifice, commands its coiistruction at the 
two .middle periods with a due regard to that explanatory recital. 

35. As for tlie doctrine, that, from the text of Maiiu Of him, 
who leaves no son, the father shall trdvo the iulK3ritanee, or tlie 
brothcrs,^^;(^) as well as from that of Sankha (^^Tho ^veadtii of a 
man, who departs for heaven, leaving no mule issue, goes to his 
brothers. If tliero be none, his father and mother take it: or his 
oldest wifc.^^)f^) the succession of brothers to the estate of one 
who leaves no male issue, is deduced ; and that a wife obtains a 
sufficiency foi* her support, under the text Let them allow a 
maintenance to his women for life:^^('^) this being determined, if a 
rich man die, leaving no male issue, the wife takes as much as is 
adequate to licr subsistence, and the brothers take the rest ; 
but if the estate be barely enough for the support of the widow, or 
less than enough, this text The wife and the daughters also 
is propounded, on the controverted question whether the widow 
or i]i.e brothers inherit, to show, that the first claim jjre vails. This 
opinion the reverend teacher does not tolerate : for lie interprets 
the text, Of him wdio leaves no sun, the father shall take tlie in- 
heritance, or the brothers as not relating to the order of sue 
cession, since it declares an alteriiativo ; but as intended merely to 
show the competency for inheriting, and as applicable when the 
preferable claimants, the widow {uid the rest, fail. And the text 
of Sankha relates to a re-united brother. 

oG. Besides it does not tippear cither froivi this passage [of 
Yaj^avalkya] or from the context, that it is relative to an iiicon* 
siderable estate. IE the concluding sentcnco '‘MJii the failure of 
the first among these, the next in order is heir’^(^‘) be restricted to 
the case of a snnill property, reference to anoilier passage in two 
instances only relates to wealth generally in the otlicr instances. 
The consequent defect of variableness in the precept (§ 33.) affects 
this interpretation. 

37. a -woman, becoming a widow in lier yoiiili bo head- 
strong, niaintenancc must in that case be given to her for the 
support of life.‘'{') ^i’his passage of llarila is intondeu. for a denial 

(1) Mama x. ISe. (fO I^hime t.\, 185. 

(2) 1 1. Cule. i>ig^ 532, cccciii. (t) Yajilavulkya, ii. 137. 

p>) Nbiradu, xiii. 20. l7) ii, Culc. Dig., 530, 

(l) ihijuaviiikya, ii. 130. 
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of tte right of a widow suspected of incootinciicy, to tako tlie wliok? 
estate. From this very passage, it appears that a widnw, not, 
suspected of misconduct, has a right to take the whole pruperiy. 

88. With the same view, Sankha has .said “(Jrhi.s cldcHt 
wife.’' (§7.) Being eldest by good qualities, and md suspootod 
of incontinency, she takes the whole wealth; and, !lk<.> a laothor, 
maintains any other headstrong wife. Thins all is unexception- 
able. 

39. Therefore it is a settled rule, that a wedded wife, bring 
chaste, takes the whole estate of a man, who being divided I'rmti 
his co-heirs and not subsequently reunited with them, die.s leaving 
no male issue (“). 


SECTION If. 

Bight of the daughters and daughter's suns. 

1. On failure of her, the daughters inherit. TJiey Jire tiann d 
in the plural number (Section 1. § 2.) to sugge.st llii^ equal or 
unequal participation of daughters alike or di.ssiinilnr by elas.s. 

2. Thus Kiitydyana says, “ Let the widow .siirci'ed (o her hus- 
band’s wealth, provided she be chaste ; and, in tlefaiilt of her, let 
the daughter inherit, if unmarried,” Also Briliasputi ; “The 
wife is pronounced successor to the wealth of her husband ; and, 
in her default, the daughter. As a .son, so dtuxs tlie <iaughttfr of n 
man proceed from his several limbs. How then should any other 
person take her father’s wealth 

3. If there he both a married and an uiniiarried daught(*r, 
the unmarried one takes the succession under the specifu; provi-siotm 
of the text above cited (“ in default of her, let tho ilaughter 
inherit, if unmarried”). 

4. So, if the competition he between an unprovided .and arid) 
daughter, the unprovided ono inherits: hut, on fiiilnreof sueh, t!i« 
rich one succeeds : for the text of Gautama is eqiisiily a]>pli»-ahitJ to 
the paternal, as to the maternal, estate. " A wouain’s wqmratu 
.property goes to her daughters, unmarried or unjtrovidwl,” \f) 

5. It must not he supposed, that this relates tti llie nppinntod 
daughter : for, in treating of male issue, she and hcT pen have been 
pronounced equal to the legitimate son (“ Equal to him in tin.* s(jii 
of an appointed daughter),” (») or tho daughter ajipointed to bo a 
son. 

6. By the i mport of the particlo“ also” (Sect, hand 2.) tho 

(1) Brihaspati, XXV. 55-56. (t) Yujfiavidkyu, ii. h’f*. 

(2) Gautama, xxviii. 24. 

(a) Wiere there are several willows, tlioy wioccod to^'ctlicr. If llio |.r.i',.vr(v 1- 
hnpartiMe, the senior widow alone Buoceeds.tlioollicreiifiii^ffiiiUli'd to 
Th® widow BDOoeeds only it she fae chaato. Uiicliaslity of f lio widow nflor lior i.*,,.. 

, cession to the estate dooB not devest tho estate. (Keri KulUitni v. ihmmv.s. 1 1, A. 
llSiI,L,B.5C.776.) ' 
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claiigliter’s son succeeds to tlio estate on failure of dangliters. 
Thus Vishnu says, If a man leave neither son, nor son^s son, nor 
[wife, nor feinale] issue, the daughter’s sou shall take his wealth. 
For, ill regard to the obsequies of ancestors, daugliterhs sons are 
considered as son’s sons.”(i) Mann likewise declares, By that 
male child, whom a daughter, whether formally appointed or not, 
shall produce from a luisband of equal class, the maternal grand- 
father bocomos the. gi’andsire of a son’s son ; let that son give the 
funeral oblation and take the inheritance.” 


SEOTIOI^ HI. 

Right of the 'parents. 

1. On failure of tlioso heirs, the two parents, moaning tlio 
mother and tlio father, arc successors to the property. 

2. i\lthough the order, in wdiich parents succeed to the estate, 
does not clearly appear since a conjunctive compound is declared 
to present the meaning of its several terms at once ; and the omission 
of oTUi term and retention of the other constitute an exception to 
that [compound expression ;] yet, as tho word ^ mother ’ stands first 
in tlio phrase into which that is resolvable, and is first in tho regular 
compound (niatapitarau) Another and father, when not reduced by 
the omiBsion. of ojie term and retention of tho other; it follows from 
the order of tho terms and that of tho sense which is thenco 
deduced, and according to tho series thus presented iii answer to an 
inquiry concerning the order of succession, that the mother takes 
tho estate in the first instance; and, on failure of her, the father. 

8. Besides, the father is a common parent to other sons, but 
tho mother is not so: and, since lior propinquity is consequently 
greatest, it is fit that she should take tho estate in the first instance, 
conformably to the text To tho ncai’ost sapinda, the inheritance 
next bolongs/h^^) 

^4. Nor is the claim in virtue of propinquity restricted to 
(sapindas) kinsmen allied by funeral oblations : but, ou tho contrai'y, 
it appears from this very text, (§ 8) that the rule of propinquity is 

(1) II ‘Oolc. Dig,, olB, ucccxxi. (8) Mann, ix. 187. 

(2) Mann, ix. I'ifi. 

(a) The daughter succeeds only if she bo cliaato {namnatli v. I. L. II. 4 C. 

550). In Bombay she sacccods though imchiistc. (AdvijaiKi v. Riulrava^ I. L. K. 
4 B. lOI) ati<l so in AlUhabail {Gamja v, Ghasilcti i. B. \i. 1 A. 40). In Bengal, 
daughters succeed iti tiio following order : maiden daiigliter, the daughter having and 
bkeiy to liave male issue, together. In Benares, hrst tho inaiden. daughter, secondly, 
married daughters who are ijoor, thirdly, niamod daiighterH who are ricli. In Mithila, 
first, iho maiden (laughter, secondly, tho married daughters. Tlio daughter’s son 
never takos bo long as any daughter is alive {8mtri v. lAunja Ammal^ Had. Doc, of 
ISCl). Daughter’s mnm take ^er capita (Uawdktm v, Kishcfi Khanthf B S. I). I(X)), 
Th# dwighier’s boo is lull owner {Bibta v. Budrr, I. L# R% A, 134 *, MuUapaduganu* 

Tmur r* Reriasumi Tmtrf h Jb# E, ID M. 451)* 
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effectual, without any exception, in the caao of (sannuiodakas) 

kindred connected by libations of water, as well as otIa‘r relaUvtss, 
wlieii they appear to have a claim to the Ksaccession. 

6. Therefore, since the mother k the iU‘arc^Hi of the iwn 
parents, ife is most fit, that she should take tljc; estate* inti, on 
failure of her, the father succeeds to tlie property ('0- 


SECTION IF* 

Bight of the hroihen^ 

1. On failure of the father, 1)rothers share f lie esfatt^ Aeot>rih 
ingly Maim says, ^^Of him, who leaves no son, the father shall take 
the inheritance or the brothers/' (/) 

2. It has been argued by Dliarcsvara, ihaf^ ^inuler the 
following text of Maim, Of a sou dying ehihllfss, liu» inutlior 
shall take the estate ; and, the mother aJso being deatl, the fulliijr « 
mother shall take the heritage ;"(*^) oron wlule the? fiillier m 
living, if the mother bo dead, the father's niollicfr, or in cdlier 
words the paternal grandmother, and not the fiitlim' liiriisflf, nbal! 
take the heritage: because wealtJi, devolving upon him, may gf^ 
to sons dissimilar by class ; but what is inheriknl by the pjitenial 
grandmother, goes to such only as appertain to the same class : iitiil 
therefore the paternal grandmotlier takes the estate/ 

3. The holy teacher [Visvariqia] does not assent fhnl 
trine: because the heritable- right of sons even tbssimilar by cIjw» 
has been expressly ordained by a passage above* riled : The H*niH 
of a Brahmana, in the several castes, have four shares, or ilirco, or 
two, or oneTC) 

4. But the passage of Mann, expresHiiig* that The property 
of a Brahmana shall never bo taken by the king,” (‘) intends itie 
sovereign, not a son [of the late owner by jt woman the roya! or 
military class], 

0 . Among brothers, such,,as,.aro of the whole. Idooib iiika tli.v 
mheritance in the first instance, under I ho text boforo eiteii : To 
^ the nearest sapinda, the inheritance next ImlongH/b;')' Ihrme 
of the half-blood are remote through the tlilTereiiue cif tlio iiiolhorH* 

6, IfThere be no uterine brothers, tlioso by cliflorifiit iimiliew 
inherit the estate. 


f4) Mtym, i\, irh. 
(o) Midi h. IhJ, 


(1) Mann, ix, 185, 

(2) Ibid, ix. 217. 

(3) Yajnavalkya, ii. 120. 

(a) In Bengal the father takes beforo Uio mother, ilfr-mhiU v, . 

7 S. D. 108). In Bombay and Madras ilte imoUjoi* Hrmein-d-t brfore i Isr l y ^ ^ 

Mslmar. Ulishman, I.L.K. 14B, OuS). in (JuKerat, the rallter m |.i«‘re*T*d fo ihe 
mother {Khodahai v. lUthdhar, I. L. il, H B, oil). Tiu‘ .MiiaK.Hbnni ibr • i * * « 

tamain, ami the Saraswati Vilasa, are i» favour of the motber layio^ liefor© i^iu^r 
WtuI© the Mayuklm prefers the father to the m the law iii‘ Bengal tkr*;i ' ' ^ 



7. On failure of brothers also^ their sons share the heritage in 

the order of the respective fathers. ” ' * 

8. Wliore there are brothers and nephews^ tlie nephews have 
no title to the succession : for their right of inheritance is declared 
to he on failure of brothers [^^ both parents^ brothers likewise^ and * 
their sons/^ Sect. 1. § 2.(i). 

9. However^ wlien a brother has died, leaving no male issue 
and the estate hh-s consequently devolved on liis brothers indiffer- 
ently, if any one of them die before a ])artition of their brofclier^s 
estate takes place, liis sons do in that case acquire a title through 
their father: and it is fit, therefore, that a share should be allotted 
to thorn, in their father’s right, at a subsequent distj'ibution of the 
property between them amHlie surviving brothers (“). 


SECTION V. 

Succession of kindred of the swme family name: termed Gotraja^ 
or gentiles. 

1. If there be not even brother’s sons, agnates share the 
estate. Agnates are the paternal grandmother and relations con- 
nected by funeral oblations of food and libations of water (Sapindas 
and Samanodakas). 

2. First the paternal grandmother takes the inheritance. 
The paternal grandmother’s succession immediately after the 
mother, was seemingly suggested by the text before cited, ^‘'jVnd, 
the mother also being dead, the father’s mother shall take the 
heritage : ”(-) No place, however, is foinul for her in the compact 
series of heirs from the father to the nephew : and that text the 
father’s motlier shall take the heritage”) is intended only to 
indicate her general competency for inheritance. Blio must, 
therefore, j>y preference succeed immediately after the nopliew; 

and thus there is no contradictioiu 



3. On failure of the paternal grandmother, tliose sprung 
from the same family with the rleceased (sapindas) namely 
the paternal grandfather and the x'est, inherit the estate. For 

(1) Yajilav-^alkya, ii, l:)6. (:>) Maim, ix. 217. ' 

(a) HrotberB f)f the half-blood take after the brotUern of the. full blood in alliJu-i 
Sehooia of Law. Tlie Mayukha law, however, makes the brothers of the half-blood 
rouse ju only after nephews of the fsill blood. {Krishnajl v, Fandnrantjf 12 B. Ji. C, 05). 
Use nephews of the full blood succeed before the nepht'ws of tiso half-blood. 
(Kitjlash V. GoomOf 3 W. Ji, 43), The ‘i^raud-ntiphew, though not exfu’essly ineiithujed 
by the Mitakslutra, tsikes after the nephew. {Pimimra v. Itunnamja^ 1. L. K. 2 ]\L 202), ■ 
and grand-nephews of the full blood Like before those of the half-blood. {Di-Jumher i i 
Umj, V. Mfite Lul^ i. L. K, 9 C. »®J63). In LaMmi Xantsi'mifKi v. Juimn-ttadhuvi 
I. L. Ii. 5 M. 291, however the brother's grandson excbuleil by the paternal uncle. 

We sloubt if this conclusion is valid. The distinction between wholes blood and half- 
bitKid was held to aj)ply to all sapindas Singh v. Sarafni^ Kuuwjr, h L. B, yj 

A 2I5. ■ . , , ■ * 
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kinsmen sprung from a different family, that arc sapindas arc 

indicated by the terms cognate (bandhu Sect, o i 

4. Here, on failure of the fathor^s deiu^eiuhuiis ihc^ arn 

successively the paternal grandmother, ihe jjaiicunu grajiu 

the uncles and their sons. . i 5 ? 

5. On failure of the patorrial grandliU.lHU*\< > tlct 

paternal great-grandmother, tlio great- gra nd bU !im% ^^^*5 

their sons inherit. la this manner must lie iiiHim*4in#d tJie 
cession of kindred belonging k) the saiiio general raiiiily nil tie^ 
seventh degree among the sapindas. 

6. If there be none such, the snccessiun d**ve!veK mi kindred 
connected by libations of water : a,nd tiny ina-t In* undj r-hnnl it? 
reach to seven degrees beyond the kindn’tl {‘itniirtird U\ huu-ral 
oblations of food : or else, as far as the liruits cd kinnvlndiro^ as to 
birth and name extend. Accordingly Ilrihad-Maiiii >ay.s : Tlm^nN 
lation of the sapindas, or kindred connected in iln* fum mi 

ceases with the seventh person : and that of siuiianrHlakas, nr tlum* 
connected by a common libation of watiu*, the 

:degree y or.as some affirm, it reaches as far as ila* niiciinry of birth 
and name extends. Beyond these are men of dm .“ainr.! 
family name.'’^(^) 


SECTION TL 

On the succesmn of cotjnaie han^Uats. 

1 . On failure of agnates, tlie cogmitcis are lioiiN, rog^iuitrci 

are of three kinds; related to the person liiiiiHcIf, In lii^ i'aflmr* or 
to his mother as is declared by the following h\t, Tho hihih 
of his own fathers sister, the suns of his cnui niodcwfN r, uiid 
the sons of his maternal undo, must bo eoiiMMcrod own cog- 
nate kindred. The sons of liis fallier’s pidt'inml -<.ris of 

hisyfather'S^^^ aunt, a, ml lljesonsof iiis fit tlawN Hiatcrtml 

uncle, must be deemed liis fatimr’s ooomue kindred. Ti.*- uf 
his mother’s paternal aunt, the sons: of his motlu'rk-' innu-rTm! luudorg 
must be reckoned his mother’s eognuto kimlrmidb; ) * 

2 . Here, by reason of near allinity, ihe cogjmto kiistlrod of 
the deceased himself, are his siicct‘ss(,irs in dn* lii>f ir faioMo 
failure of them, his father’s cognate kiiulred : ur, if tiicr-- icnh% 
his mother’s cognate kindred. This musi bu umlcrd^ofl tu h»* tiny 
Older of succession here intended. 


On the succession of strangers upon ftiilnm uf l^andh nw 

h If there be- no bandlms oE'die detmHed, fim |»roccj.»tor, or, 

on failure of Mm, the pupil, inlierilB, under the lext of A pminmlnh. 

(!) and (2) Quoted in the ?%rasvati Yilasn us B;iiiill 3 :iyaiirdi*, 


If there he m male isstie> the nearest sapiQcfas inherit: or, in 
default of kindred, the preceptor : or, failing him, the disciple. { v 

2* If there he no pupil, the fellow-student is the successor. 
He, who received his investiture, or instruction in reading* or in the 
knowledge of the sense of scripture, from the same preceptor, is a 
fellow-student, 

3. If there be no fellow-students, some learned priest should 
take the property of a Brahmana, under the text of Gautama : 

Venerable priests should share the wealth of a Brahmana, who 
leaves no iss'iie/^0 

4. For want of them, any Brahmana may be the heir. So 
Manu declares : On failure of all those, the lawful heirs are such 
Bralimanas as have read the tliree Vedas, as are pure in body 
and mind, as have subdued their passions. Thus virtue is not 
lost/^(^) 

5. Never shall a king take the wealth of a Brdhmin ; for the 
text of Manu forbids it : The property of a Brahmana shall never 
be taken by the king ; this is a fixed law.^^(^) (<'1 It is also declared by 
Njirada : “If there be no heir to a Bralimana’s 'wealth, on his de- 
mise, it must be given to a Brahmana. Otherwise the king is tainted 
with sin/^{rd 

6. But the king, and not a priest may take the estate of a 
Kshatri}4 or other person of an inferior caste on failure of heirs 
down to the fellow- student. So Manu ordains : “ But the wealth of 
the other classes, on failure of all [heirs,] the king may take.’^(**) 


SECTION Vllf. 

On mxceesBion to the propertij of a hermit or of an ascetid, 

L It has been declared, that sons and grandsons [or great- 
grandsons] take the heritage ; or, on failure of them, the widow or 
others. The author now propounds an exception to both those 
nilesi: 

The heirs of a hermit^ of an ascetie, and of a, professed student ^ 
are, in their order^ the preceploVy themrtimis p)%qiil^and the spiritual 
hrother and assocmie in holiness 

2* The heirs to the property of a hermit, of an ascetic, and 
of a student in theology, are, in the inverse order the preceptor, 
a virtuous pupil, and a spiritual brother ‘belonging to the same 
hermitage. . ^ ® a 

{ll,„:Apastamlm, 3. (S). Attrilaitecl to Mrada .hub not in 

(2) Gautama, xxviiL 4L his Institnfces in the S, B, E. Series. 

(3) Mimu, ix. 188. (6) Manu, ix. 189. 

(4) IMi, ix, 189. (7) Y/tjfiavalkja, ii. 13B. 

(«) This prolilbifcioTi was reliecl oa, bat the contention was ommlml (Cdtecior 
(if v. (Javalij 8, M. I, A» iJOO). 
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3. The student (bratniiich^ri) must be a professed or pcrpe« 
tual one : for the mother and the rest of the natural heirs tnki> the 
property of a temporary student; and the preeeptur is dwhiivd 
to be heir to a professed student as an exception, 

4. A virtuous pupil takes the the projjorty of a y«/; or nscetie. 
Ine virtuous pupil, again, is one who is assiduous fii tlio stiuiv of 
theology in retaining the science, and in practising its o’nii- 
nances. For a person, whose conduct is bad, is miwoVthr of f hu 
inueritanee, were he even the preceptor or any other. 

„ ifd /■ brother and associate in holiness takes the 

wealth of a herniit (yanaprastha.) A spiritual brother i.s one who 

asweiate in hoitness is 
e_ appertaining to the same hermitage. Being a spirifiiai eom, 

brnrt” belonging to the same hermitage, ho is u spiritn-il 

brother and associate in holiness. “ hpujtn.ii 

any one associated in holiness 
ices the wealth; even though sons and others eiist, 

“ob those, who have entered into a religions iirofession 
nnconnected with property? since Vasi.shfha deelaivs, “Thev’ i 

How then can there be a partition of their iironertv'' Vot- 1,,,..' 
professed student a right to his own acl uimf w iiib . V‘ 

denX*^him°^rT""^’ and other mei-in.s of aequisifion, are forhidl* 

shall have n;savVc.s’Y'^hrSi2“^ I' »*">*die«nt 

by himself acquired. "’^‘ndicant also can huve m. efb-ets 

[ofY4jiiSkya7SyJ-S^^^ propertiy ; for the fevf 

sufficient for a dav^ a" mmifl * ^ iimke st fiBmrtI uf 

iiie ascetic too has clothes, books and otlioB i ‘ 

a passage directs that “he sl,r>„hl f™. ’I! i 

a^stiis^Ks s;:;dS:» ^ 

has clothes to cover his body ; ‘and he Sr* 

inheritance to, such fbo pan it iniM-f, 
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SECTION IX 

OJI the re.%ni(m ofkmmen nfler pnrtith^,, 

thatkew?fei7"ther?s7S oxwption t,. tj.e „,atim. 
leavingjio male issue: ^vho di..^ 


(E Vasishtha, svij. 52. 
(4) uautama, iii. 11. 
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§1 


A re-united [hrother'] shall keep the share of Ms re-iuiUed 
[co-'//6'/r] who is deceased; or shall deliver it to [a son suhse(iMenily~\ 
honii^if) 

2; Effects, wliicli liad been divided and whicb are again 
mixed togetlier, are termed re-united. He to whom sucb appertain, 
is , a. re-united parcener. 

3. Ite-iinion cannot take place with any person whoever it be 

but only with a father, a brother, or a paternal uncle : as Brihaspati 
declares: who, being once sepai^ated, lives again through 

affection with his father, brother, or paternal uncle, is said to be 
re-united. 

4. 'j4ie share or allotment of such a re-united parcener 
deceased, must be delivered by the surviving re-united parcener, 
to a son subsequently born, in the case where the wide w^s preg- 
nancy was unknown at the time of the distribution. Or, on failure 
of male issue, he, and not the widow, nor any other heirs, shall take 
the inheritance. 

5. ']%e author states an exception to the rule, that a re-imited 
brother shall keep the share of his re-united co-heir ; 

Bui an uterine [or whole] brother shall thus retam or deliver 
the allotment of his uterine brother if) 

(5. The words ^‘re-united brother^’ and re-united co-heir 
are understood. Hence the construction, as in the preceding part 
of the text, is this : The allotment of a re-united brother of the 
whole blood, who is deceased, shall be delivered, by the surviving 
re-united brother of the whole blood, to a sou born subsequently. 
But, on failure of such issue, he shall retain it. Thus, if there be 
brothers of the whole blood aud half-blood, an uterine [or whole] 
brother, being a re-iiiiited parceaer, not a half-brother who is so, 
takes the estate of the re-united uterine brother. This is an excep- 
tion to what had been before said. (§ 1.) 

7. I^ext, in answer to the inquiry, who shall take the succes- 
sion^ when are-united parcener dies leaving no male issue, and 
tJiere exists a whole brother not ro-united, as well as a half-brother 
wlio was associated with the <leceased ? the author delivers a reason 
why both shall take and divide the estate, 

A half-brother^ being again associated^ manj take the succession^ 
iiot (f. half -Im^tker thoiigh not re-united : but one, %inited \by blood 
though not hi/ co-parcenari/i] may obtain the property ; and not 
[edvlusiveiy] the son of a dif event mother 

8. A half-brother, being a re-united parcener, takes the 
estate ; but a half-brother, who was not re-united, does not obtain 
the wealth. I.'hiis, by the direct provisions of the text, and by the 


(1) YajfuivalkVii, li. 1*>9. 

^2; Brihaspati’, xtr, 72. " X. • 


(3) Yajilavalkya, ii. 139# 
(t) Ibid, ii. 14U. 



Bxoeption, r6*iinioii is shown to bo a rcJison for a lialf-biothci* h 
sttccessioii. 

P. The tern “not re-united” is coiinoctcd iilso with wlijit 
follows : and hence, even one who was not iii^aiii iiss..ei:it.'.i, mny 
take the effects of a deceased re-united lauTciier. W Im is he 
Tlie author replies ; one united tluit uiie united dy lur ituui- 
tity of the womb, in other words, an nti-U'iiii? nr wlmb* bnulirr. Is 
thus declared, that relation by the whole blood is a, rou^ou lUr 
succession of the brother, tliough not re-united itt e^'-nareoiuina 

10. The term ^UmitecP likewise h eonneefed wit Is wbsii 
follows : and here it signifies re-uniled [as a eo-pans-m j\ ! lio 
words ^^iiot the son of a different mother mii>t In* iniorjirofod by 
supplying the affirmative particle {(rtif.l understood. llnuiLrh he 
be a re-uuited parcener, yeo, being issue of a, different mofht^r, he 
shall not exclusively take the estate of his ussoeiati'd cfuhi'ir. 

11. Thus, by the occmTence of the word ih^uudi'* ;upi) iu 
one sentence (‘'though not re-united/^ ^ 7.) and by tin? ileiiiiit 
implied iu the restrictive atfirmatbu (cm** exeiiiHivtdyy’^) uiiibrr* 
stood in the other, (^^one united may take iho pmpfrry, ;uul imt 
exclusively the son of a different mother it is ssliowiu tiiiil s 
whole brother not re-united, and a luilf-brotlier laiiiig 

shall take and share the estate : for the reaHoiiri b*4h righN uuiy 
subsist at the same instant, 

12. This is made clear by iMhuo, who, ufb*r profiiiHiiig pgr* 

tition among re-imited parceners, ** If brotljer''t rsuo divided und 
living again together as parceners, make a pari if ion d j 

declares should the eldest or youngest of scveiMl bmt’fjrra be 
depidved of lus allotment at the dislribmiou. nr ^louild any oiio 
of them die, liis share shall )iot be lust; but ids broilu-r^ 

and sisters, and such brothcr.s as were n*-uuiled iifior u 

tion, shall assemble together uud divide liis >hare oi|ua!iv/*^ 

13. Among re-iinited brothers, if the elde.M^, iln* yiuiiigi/Ht or 

the middlemost, at tho delivery of shares, tJuil ai, hiv liiiit? uf 
making a partition, lose or forfeit his slmre by Ids eiiimnvi* ititn 
another order or by tho guilt of sacrilege, or by iiiiy otlier di.Hfpuilifi- 
cation ; or if he be dead, his allotment does not lapne* but siMiil lie 
set apart. The meaning is, that the re-iiiiitml purcinierH ttliull no% 
exclusively take it. The author states the appruprialioii « 4 t hrt ^hiiro 
so reserved : His uterine brothers ami sisters, & | f 11; ! inu bvr.M 

of the whole blood, or by the same mother, I imygli mg re"*iiiiiled,sliiin! 
that allotment so set apart. Even though tlit^y liad gt uie lu it li iffiircy t 
country, still, returning thence and assembling ihvy shtiro 

it: and that equally;*^ not by a distrilmtioii of greuter iiiul Irss 
shares. Brothers of the half-blood, who were rmiiiiitml nCirr wqui* 
ration, and sisters by the same motkei% likewise |iiirtici|iiae. I’liey 
inherit the estate and divide it in ec|ual shares. 


(1) Hami, ix. 210, 
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SEGTIOH X. 

Oh exclusion from inheritance, 

1. The author states au exception to what has been said by 
him respecting the succession of the son, the widow and other heirs, 
as well as the re-united parcener. 

An ijnpotent person, or outcast (f) , and his so7is, one lame, 
a madman, an idiot, a blind man, and person afflicted with an 
incurable disease, and others fsimila^dy disqualijied,'} must be 
mainiaitied, excluding them, homver, fimti participatmo.f) 

2. impotent person/’ one of the third sex. Outcast/’ 
one guilty of killing a Brahmin and the I'est. ‘^His issue, ” the 
offspring of an outcast. Lame ; ” deprived of the use of hivS 
feet. A madman; ” affected by any of the various sorts of insa- 
nity proceeding from air, bile, or phlegm, from delirium, or from 
evil spirits. An idiot/’ a person deficient in understanding, 
meaning one incapable of discriminating good from bad. Blind ; '’ | 
destitute of the visual organ. ^^AtBicted with an incurable ‘ 
disease; ” affected by an irremediable distemper, such as consump- ! 
tion or the like. 

3. Under the term ‘^others” are comprehended one who 
has entered into another order, an enemy to his father, a sinner 
in an inferior degree, and a person deaf, dumb, or w'anting any 
organ. Thus Vasishtlia says, ‘^They, who have entered into 
another order, are debarred from shares,” (-) Ndrada also de- 
clares, An enemy to his father, an outcast, an impotent person, 
and an inferior sinner, take no shares of the inheritance even 
though they be legitimate: much less, if they be sons of the 
wife by an appointed kinsman.” (•^) Manu likewise ordains, 
^Ltmpotent persons and outcasts are excluded from a share of the 
heritage; (^) and so are persons born blind and deaf as well as 
madmen, idiots, the dumb, and those who have lost a sense 

4. liJiose who have lost a sense. Any person who is deprived 
of m organ [of sense or action] by disease or other cause, is said 
to have lost that sense. 

5. Those persons are excluded from participation. They do 
not share the estate. 1’hey must be supported by an allowance of 
food and raiment only : and the penalty of degradation is incuiTed, 

(1) y?ij fill valkya ii. 141. (3) Mrada, xiii. 21. 

(2) Vasishtha, .xvii. .52. (4) Manu, is. 20L 

(a) Some liokl that the expression ‘^jatyandha budhiraii” does nut, mean 
* biiiHi or deaf from birth ^ bati incurably blind or deaf, lint these are an in- 
eoiishlerablc minority* Blindnesa, deafness and dumbness ciilaiiin<>; exclusion from 
inheritance should be incurabio and congenital, {Mararji v. Vurvafki Bai, i. L. K. 1, 

'B, 1^7 I Him Hi-figh w Ban^a Sakai, 0 A. 322). Lunacy need xiot be con- 

genital (Woma ru-mhad v. Qmh Ckunder, I. L* B. 10, C. OB; Deo Kinhai v, Biidh 
Brakash, I, L. K. 5, A. 500 ; Bodka Mamin v. Om Mao, 13. M. L A. 510.) 

f!?) ‘Uisder Act XXL of IBoO, iner© loss of caste can no longer bo a ground of exclu- 
sion from inheritance, {Bhagmmit Bingh r$ L L, E# 11 A, iw), 
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if they be not maintained. For Mann says, “ Inii it is lit, tlia a 
wise man should give all of them food and raiment wu H ait sum 

to the best of bis power? for Iie^ who gives it not, sisaii h- 
an ontcast/\^ P) "" Without stint signifies ^ fbr iifh/ 

6. They are debarred of their shares, if tlniir dis||i}:ilifitiu iun 

arose before the division of the property. But ^nie t'pn" 

rated from his co-heirs, is not deprived of his 

7. If the defect be removed by nuidicamentH fir pt ni-r mt-aris 
at a period subsequent to partition, the right ftf parrieiinr iuo 
effect, on the same principie on which ‘’ When tin: sons h;ive 
been separated, one, who is a£terwa,rds burn dI a wunmu equal in 
class, shares the distribiitian’'*{-) is based. 

8. The ma-sculiiie gender is not her(3 used ro-t riri jv* ly in 
speaking of an outcast and the rest. It must be therei'f*^' lanioT- 
stood, that tlio wife, the daughter, the mother, or any lUhrr omiuho 
being disqualified from any of the defects which have bnoi >pcciticd, 
is likewise excluded from participa-tiom 

9. The disinherison of the persons abfA’c dcM.'ribcd Mouidug 
to imply disinherison of their sons, the author adds : 

“ Ihit their sons, whether lej/itUmde^ or Ihit of iho ?c'i*fh 

by a kinsman, are entitled to allotments, if free from dV- 

fects.{^) 

10. The sons of these persons, whether ihvy bo h giiinmtc Mil- 
spring or issue of the wife, are entitled to allotmoiits, fU’ nr^ 

ful partakers of shares ; provided they be fuultliws ur ireo from 
defects which should bar their par tic ijia lion, Bucha< irnpMirmw, Ac. 

11 . Of these the impotent man may have i^Mie the wiiV ; 

the rest may have legitimate progeny lilanvistn The mo- 

tion of ‘Megitimate'^ issue and ‘‘ulTspring of the wif'u '' in intcuidid 
to forbid the recognition of other som,f) 

12. The author delivers a special rule cfmeerning thoflmigii- 
ters of disqualified persons : Their thin gh torn must be tiuilntniuvA 
likewise, until they are provided with hmlmmbf'f 

Id. iheir daughters, or the female fdiildrcn fU pi r^no , 
must be supported, until they be dispomni of in marriaec. I ‘ iidcr 
the suggestion of the word ‘‘likewise/^ they should la' mnrric.L 

^14 The author adds a. distinct maxim respecting ilm wives 
of disqualified persons : "" 

Their childless wives, eoodmtimj UmmeXtes a.nohf rinyf 
supported s hut sucl%, as are unchmte, sIwhU be e.rprJlrX ; and yu 
indeed should those, zcho are perverse. 


(1) Manu,k. 202. 

(‘2} Yajilavalkya, ii. 123. 
(3) IM, ii- 142. 


(4) Yfljratvulkjia ii. I II. 
(a) /lad, ii, I in* 


(a) Tins seems to suggest that Impotent 
to make a yali^ adoption* 


persuiw iiml the like 


arc mil iMiispr'C'ia 




15.^ The Wiires of these persons, being destitute of male issue 
and maintaining an unobjectionaHa ebaracter, or bebaving virtn* 
onsly, must be suppoi'ted or maintained. But, if nnclmste, they 
most be expelled ; and so may those, who are perverse. These last 
may indeed be expelled : bot they must be supported, provided 
they be not unchaste. For maintenance must not be refused solely 
on account of perverseness. 

SECTION XL 

On the mnarate property of a %mmm. 

1. After briefly propounding the division of wealth left by 
the husband and wife, (^^ Let sons divide equally both the effects 
and the debts, after the death of their two parents.^^(^) the 
partition of a man’s wealth has been described at length. The 
author, now intending to explain fully the distribution of a woman^s 
property, begins by setting forth the nature of it: 

What was given to a tvoman hy the father, the mother, the 
hushand or a brother^ or recnved hy her at the nuptial fire, or presented 
to her on her hushand^ s marriage to another wife, as also amy other 
Iseparate acquisition,] is denominated a ivoman^s property 

2. That, which was given by the father, by the mother, by 
the husband, or by a brother; and that, which was presented [to 
the bride] by the maternal uncles and the rest at the time of the 
wedding, before the nuptial fire ; and a gift on a second marriage, 
or gratuity on account of supersession, as will be subsequently 
explained, To a woman whose husband marries a second wife, let 
him give an equal sum as a compensation for the supersession.’^ 34) 
and also property which she may have acquired by inheritance, 
purchase, partition, seizui*e or finding, are denominated by Manu 
and tlie rest ^ svoman’s property,’ 

3. Tlie term ^ woman’s property’ conforms, in its import, with 
its etymology, and is not technical : for, if the literal sense be admis- 
sible, ji technical acceptation is improper. 

4. As for the enmneration of six sorts of woman’s property by 
Mann What was given before the nuptial fire, what was presented 
at the bridal procession, what has ])een bestowed in token of affection 
or respect, and what has been received by her from her brother, her 
mother, or her father, are denominated the sixfold property of a 
woman ; ”(’^) it is intended, not as a restriction of a greater number 
but as a denial of a less. 

5. Definitions of presents given before the nuptial fire, and 
so forth have been stated by Katyayana: ^^"What is given to 
Wf>nH‘n at the time of their marriage, before the nuptial fire, is cele- 
brated by the wise as women’s property bestowed before the nuptial 

fl) YnjilavalkTa, ii. 118. 

(•2) llml ii, I4‘i 


(fj) Manu, ix, lt‘4. 
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fire. That, again, which a woman receives while she is contlacted 
from her father's house is instanced as the property of a wonmti, 
under the name of gift presented in tlie bridal proce.^sitm, Whiit- 
ever has been given to her through affection Sty fun' Di.ither-in-liuv 
or by her father-in-law, or has been offen‘tl to lu.-r an u ndiirii for 
her prostration, is denominated an affeotiuiiatA) pnscni. 'I'liat, 
which is received by a married woman or by a imiiden, in iho luiusc. 
of her husband or of her father, from her broUier or from her 
parents, is termed a bind gift.”(’)(“) 

6. Besides [the author says,] 

“ That which has hen given fo her hjher kli»hi il ; u-i I! rw 
her fee or gratuity or anything bestowed after wnrri'iijed’ f) 

What is given to a maiden by her kindred : by f !ii> ndiifioiH nf 
her mother, or those of lier father. Thegratiiily, fji- the receipt <if 
which a girl is given in marriage. What iit bestowed or given after 
marriage, or subsequently to the nuptials. 

7. It is said by Katydyana, “ What has been received !iy a 
woman from the family of her husband at a time jtosteriiir to her 
marriage, is called a gift suKsequent ; and so is that, wbieii is winii- 
larly received from the family of her father, ’b'^) ft is deeinrwd 
woman’s property : for this passage is coiitiecied with that which 
had gone before. 

8. A woman’s property has been thus described. Thi! aathor 
next propounds the distribution of it ; 

“ Rer Idmmen iahe it, if she die without *) 

9. Ifa woman die “ without issue;” that is, leaving !«> progeny, 
f.e. having no daughter, nor daughter’s dmighti'r, m»r 

son, nor son, nor sou's son; the woman’s' propert v, (U above 
described, shall be taken by her kinsmen; ii:um-!y her bu.Kbnmi 
and the rest, as will be explained. 


10. The kinsmen have been declared gemTallv !<> be eiiinpi*- 
tent to succeed to a woman’s propertf. Tim aulliur distil,, 
guishes different heirs according to tlm diversity of ih.. mai ri«kn> 
ceremomes. “The property of a childless wcmian, married In the 
form denominated Brahma, or in any of the bnir 'unl.lammi modes 
of marriage,] goes to her husband : but, if she leave jiregenv, it will 
fa°her ofhor forms of marriage it g-.es to her 

11. Of a woman dying without issue as hefun, stated, and 
who had become a wife by any, of the four nmdes i-f tmirriag.. 
denominated Brahma, Daiva, Arsha and Pr-ljlipiuvu, the pro. 
perty,as before described, belongs in the flrstplnLS,, her hiiKbtlnd. 


(2) xajiiavalkya, - 11 , 145 , /ri 'v »- « m , 

(3) IL Cole. Bk., 587, cc-eclxviii. % lb 

W Another leading ia (f,om her Imsliand; f,* iljjj.i* e,!.';; s. 2i. 



On failure of him, it goes to his nearest kinsmen (sapli;idas), Bui^ 
in the other forms of marriage called isura, Gandharva, Eak- 
sliasa and Paisacha; the property of a childless woman goes to 
her parents^ that is^ to her father and mother. The succession 
devolves first on tlie mother, who is virtually exhibited in the ellip- 
tical |)lirase (pitrigiimi) implying 'goes (gachlia.ti) to both parents 
(pitaran ;) that is, to the mother and to the father.^ On failure 
of tliem^ their next of kin take the succession. 

12. Tn all forms of marriage, if the woman '' leave progeny 
that is, if she have issue, her property devolves on her daughters, 
in tliis place, by the term "datighters/^ grand-daughters are 
signified ; for the immediate female descendants are expressly 
mentioned in a rireoeding passage : "the daughters share the 
residue of their mother^s property.^^(^) 

13. Hence, if the motlier be dead, daughters take her 

property in the first instance : and here, where both married and un- 
married daughters exist, the unraarfied take the succession ; but, on 
failure of them, the married daughters : and here again, where there 
exist* both daughters who are provided for and those who are unen- 
dowed, the unendowed take the succession first ; but, on failure 
of them, those who are endowed. Thus Gautama says : " A 
woman’s property goes to her daughters unmarried, or unpro- 
vided ”(-) or ' provided,’ as is implied by the conjunctive particle 
in the text. "Unprovided” are such as are destitute of wealth or 
without issue. li, 

14. But this applies to wealth other thau the fee or gratuity. 
For that goes to brothers of the whole blood, conformably with 
tlie text of Gnutama : " The sister’s fee belong.^ to the uterine 
!)rothe]*H after the mot her.” ('^) 

15. On failure of all daughters, the grand-daughters in the 
female line take the succession under this text ; 

" If she Ie(0ve progp/nij, it (joes to her Idmighte^'hsl daughtersd'O) 

16. ff. there bo a miiltitude of these [grand-daughters,] 
eh.ildl.Hm of different mothers, ami unequal in number, shares 
siiould be nllotted to them through their mothers, as directed by 
(buitama: “Or the partition may be according to the mothers: 
and a particular distribution maybe made in the respective sets.”6”) 

17. But if there be daughters as well as daughters’ daughters 
a trifle only is to be given to tlie grand-daughters. vSo Manu 
diiC‘L‘ir(^:s : " Even to the daughters of those daughters, something 
shcuhl be given, may be fit, from the assets of their maternal 
grandmorJier, on the score of natural affection.” (^’) («) 

f] ; Ynjnavjilkya, ii, 118. (4) Yajilavalkya, Vu 

(1!) (Onitarna, xxviii. 2 k (51 (iaritanja xxviii,. 17. 

fU) xxviii. 25. 6b IMaini, 

(a) Whniher irraiid-tlunvlifcers aro otiiifcled to aay slmrtJ so Urnsj: as a da\i^diier 
I'Xi.sis is a j|uo 5 ii'.ai which lias noL coino up for tlccisiou. Wo are not siiro whciher 
the aiialouy of the dan, editors' sons will not p.|U>ly to dangliters’ dar^'hiers* 
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18. On failare also of dauglitor’s daiiglibra, tlio clanglilm’ 
sons are entitled to the succession. Tims N.lnola sny.s: “ 

dauo-htei'S divide their mother’s weukh; or, mi tiulurooi dangliicrs, 

their male issue.”0) Po*" pfonoim ivim-s t(. iho eoiitiguuiH 
term daug]iters.^^(^0 

19. If there be no grandsons in the fcnuilr* .‘•oiis take tlio 

property: for it has been already dechmnk i1hi 
succeeds in their default. Mann likewise ih^ reihr 

BonSj, as well as of daughters;, to tlieir inotlier s elleriH : \\ inei tJn^ 

mother is dead, let all the uterine brothers atul tlio uttnei)?* hist^rH 
equally divide the maternal estate/^ 

20. ‘All the uterine brothers slirmhl iHvido fh^^ Hmiormil 

estate equally; and so should sisters by the saine nnine r-. Hte li 
is the construction : and the ineaniiig is imt tinu an i 

sisters sliave together^; for union of lH.)th is nnt iTHiH'un rb siio’n 
the abridged form of the conjunctive couipoiuiu ha.> m>l b»yn am- 
ployed: but the conjunctive particle (eha) is lu're^ jn-lifinlne 
reference to the mere fact that they tlividi* ; u> in tla* I'xantplr, 

‘ Devadatta practises agriculture, and so d<4iH } ajnadalia/ 

21. ‘^Equally is used (§ 19) to forbid p-'irlitirni wilJi 
deductions. The wholeblood is mentioned to exohjdetho }mI!«!4f)od* 

22. But, though springingfroin a difTerinit iiiotber, tlio «lnnt«ii* 
ter of a rival wife, being superior by tdass, .slndl take tint pre«jiei1y 
of a childless woman who belongs to an inferior fhiHv. f tr, no failiirfi 
of the step-daughter, her issue sliali snecund. Jlaiiii ib^chiroH j 
^‘The wealth of a woman, which has bextn in any niannergivioi to In-r 
by her father, let the Brtihmani damsel take; ur Ini it belong in 
her 0'ifspriDg/^(‘^) 

« 23. The mention of a Brdhmaoi includes any hiiporiMf rims. 

Hence the daughter of a Ksliatriyd wife takes tlio wraliliofn 

Vaisya. 

21. On failureof sons, grandsons inherit their pafrriia! grand'" 

mother^s wealth. For Gaiituma says : Tiny who Kimre iho iiilieri- 
tance, must p«\v the debts^^f*): and the grniiibons nre bon*Snt to 
discharge the debts of tlteir paternal grandmoi hm* ; f^r the fo\t t 
presses ‘‘ Debts must be paid by sons and 

25. On faikre^of grandsons also, thes iaisband sue! iiiJo-r 
relatives above-mentioned are Bum,?ssors to the \\imlfh* 

26. While treating of womaids propertv, the aiillior adds 

something concerning a betrothed ; 


(1) Mrada, xiii. 2. f4‘* 

.(2) miavalky^^^ (Sniinomi. M. 

(.3 ta, IX 192, (6) Yiijfi;ivalkv;i, U. -Vi. 

iDPHTH-rS inten-prptH Un* h ’■ t . e r 5 

meanmg the motes pnmmn u,y d fi.r Ti.i.i. 

4nttc(..d,eut •vvkle therp js a niore pmxunatc ooi*. 



VoT (lekmmig a damsel, after affiancing her, the offender 
slionUl he fined, and should also make good the expenditure together 
with interest. ^ ^ {}) 

27. One; who has verbally given a damsel but retracts tlie 
gift, must bo fined by the king; in proportion to the property or 
the offence and according to other circumstances. This is appli- 
cable; if there be no sufficient reason for retracting the engagement. 
But; if there bo good cause; he shall not be fined; since retrac- 
tion is authorissed in such a case, ^“^The damsel; though betrothed, 
may be withheld; if a preferable suitor present himself.’^ (-) 

28. Whatever lias been expended; on account of the espousals 
by the bridegroom; for the gratification of his own or of the djunsel^s 
•folations; must be repaid in full; with interest; by the affiancer to 
the bridegroom. 

29. Sliould a damsel; anyhow affianced; die before the com- 
pletion of the marriage; what is to be done in that case ? The 
author replies : — 

Tf she die, let the bridegroom take hack the gifts which he had 
presented, paging however the charges on both sidesf^if) 

30. If a betrothed damsel dio; the bridegroom shall take the 
rings iind other presents; or tlie nuptial gratuity; which had been 
previously given by him [to the bride] ; paying however the 
charges on both sides : that iS; clearing or discharging the 
expense which has been incurred both by the person who gave the 
damsel and by himself; he may take the residue. But her uterine 
brothers shall have the ornaments for the head; and other giftS; 
which may have been px’esented to the maiden by her maternal 
grandfather; or other rela,tions ; as well as the property;5which may 
have been regularly inherited by her. For Baudbayana says : 
^^The wealth of a deceased damsel; let the uterine brothers them- 
selves take. On failure of them, it shall belong to the mother •, or, 
if: she bo dead; to the father/^ 

31. It has been declared; that the property of a woman 
leavih^g no issue; goes to her husband. The author now^ sliowS; that, 
under certain circumstances; a husband is allowed to take his wife’s 
■wealth in her life-time; and although she have issue : 

A Inisbihud is not liable to make good the property of his wife 
iokenhy him ina famine, or for the performance of a duty, or during 
illness, or white tinder re8travntf\^) 

32. In a famine; for the preservation of the family, or at a time 
when a religious duty must indispensably be performed; or in ilh 
nesS; or during restraint or confinement in prison or under 
corporal penalties; the liiisband; being destitute of other funds and 

(1) '^^ajfuivalkya, ii* 147. (4) Attributed to Baiidhayana bnt 

(2) Hid i* tw- not foTind in his lustitutes in 

(3) IlPh ii. .147* the S. B. B. scries or in Cole* Big. 

(5) YujfiaTdkya, ii. 148» 
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thoroforo taldog liis wife^s property^ is not liable to rr>sl:ore it- 
Butj if lio soixo it in any otlier inaiiiier lie most make ii goocL 

00 . The pi’operty of a woman xniistnot be takc-n in lurr lib- 
time by any other kinsman or heir but her husbaiul : sinoe imnisb- 
nient is denounced against such conduct: Their kinsnuaij 

take their wealth in their life-time^ a virtuous king sliuuld ehasiiia’ 
by inflicting the punishment for theft : and ii is prinamnret! 
an offence: Such ornaments, as are worn by women during the 
life of their husbands, the heirs of the husbands shall mn di^nb' 
among themselves: they, who do so, are degradual ih-fOjj t'neir 
caste. 

34. A present made on her husbandks nuirriage to ufmilu-r 
wife has been mentioned as woman hs propm*t;y. The a mhur de- 
scribes such a present : 

To a loommif whose hushcmd marries tf, siyaiiii tidf> , i lu'ui 
give an equal sum fov the supersessioii-, ’j^rov/defl inj si parnh' rhj 
have beea bestowed on her: bitty if am/ have beca, hi if 
half^P 

35, She is said to be superseded, over wlnnn a marriagn 

contracted. To a wife so superseded, as imu’h sin add 1'^* ifivoii on 
account of the supersession, as is expended for the* 'rund man'iaio' . 
provided separate property liaxl not been previously given to her b\ 
her husband, or by her father-in-law. if such pi'»‘perty lied 

been already bestowed on her, half the sum expendetl en i In- m eModi 
marriage should be given. Here the word ‘half ' o/n/eTo n*u 
intend an exact} moiety. So much therefore should ’oe pai l, as \mI 1 
make the wealth, already conferred on Jjcr, e(|ual to the pn-.onhbod 
amount of compensation. Such is the meaning. 


: SECTION XIL 
On the evidence ff pari ilbh) , * 

^ 1*' Having thus . explained partition of hmi in go, flu* nofhor 
a ext propounds the evidence by which it inny bo pr**wM in a o.^., 
of doubt. 

When fortUion is deniedy the foci if ll onnj o'.o i d /o^ 
the evidence of Idnsmenhrelatives and licdhi irriff, p/ftn/, 

or hy separate possession of hotm or field 

,2. " If partition be deiiied or disputed, ihe truih lony kiifO\ n 
and certainty be obtained by the tostimoiiv of kiiismoip n !uii\o. *d 
iho faHier or of the mother,, such as matermd niirdo^ mu! tho 
being competent witnesses as before di^scr!b^nl ; ur by ihi? m idimuj 

(I) Afcfcnbnfccd to Mnida, Initamfcfou V/d”?a\,!lk\n g Ho 

ill his Iiandtutes in the S. B. E, seriw. i 1 1 Hfi f, ii, i;f ’ * * 

|2) Maim, ix. 200* 



of a writing'^ or record of fclie partition. It may also bo ascertained 
by separate occnpation of houses and lands. 

o. The practice of agriculture or other business pursued apart 
from the res and the observance of the five great sacrifices and 
other religious duties performed separately are pronounced by 
Ncirada to be evidences of a partition. The religious duty of un- 
separated brothers is single. When partition indeed has been 
inade^ religious duties become separate for each of thein.^T^) 

4. Other signs of separation ai’e specified by tlie same 
author: ""SSeparated, not unseparated brotliex^s/roay rcciprocaJly 
bear testimony^ become sureties, bestow gifts, and accept pre- 
scnts.^^0 


(1) Ndrada, xiii. 36-37. 


(2) Narada, xiii, 30. 
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THE VTAVAEAEA MAYUKIIA. 
On inheeitance, [uA’yA-NniVAVA '. 

SECTION 1. 

Of p-ojierty or owncrsh!j>, {Svaiwi), 


1. Ownership is alielp to the dotcrniinaiiijn of horifiihh' i-i.ri,,. 
&c., and ownership is a kind of power produced by iuircliii'^.' 
ceptauoe, &c. Thai; ownership is produced In- these is iirtder-^’lo',,.1 
from the transactions of the world and not, infm-wl from tlu> ,S-is| i-,. • 
for such transactions are performed even hy tiiosc iinacpiuinted wit h 
the Sastras ; besides it is a needless hypothesis to Iuimj tliem on 
the Sastras. Bhavanatha says tlio same thin'' in Xuyaviveka. 

2. As for the text of Gautama: “An owner is hv inheri 
tance, purchase, partition, seizure, or findin<,. Accept a, u-o is for 
a Brahmin an additiona mode; conquest for a Khsiiutriyil ; miin for 
a Vaisy^ or Sudra,”(l) it is only a reiteration of the ca'uses of ..ro- 
per y already recognized as such in the world. For peoph, i„ , i,,. 
world use the word hmlayo to denote that wldch l/e.-o L-s one's 
own by the mere loss of the owner’s property therein. Tin- i rd 
mere is used to exclude purchase, or acceptance and the ,vst Tl . 
word nMw denotes only such loss because nf the , numm-ai.„, ,f 
purchase, &c., as causes of property and also becau.'^e of the maxim 
that a word means only the distinguislu'ng altrihule of tin- iddo.-l’ 
wmcli ifc IS intended to denote. ' 

3. According to Dharesvara A'cliarya : ' Tin- ownm-ldn of 
sons and the rest,_in the wealth of the fatlier, is n.-t .mm-med t.,- - 
viously during his hfe, but is produced by jiarutiou ’ Ami (i,,. 

author of the bmriti Sangraha saysthesame. Buidt i.sin.r..o • f,',-' 
from the plain sense of this text: “ Even by birth ovn i i ’ ’ 

wealth is obtained,” and other similui onS, it - h! “.T, 
ownership in the lather’s wealth depending on tin- tilhl • V.V' ' 

IS generated even by the productiem of ^ o , A d t m 
results] from this text of Yaiuavalkvi ■ “ Vn,. \r ‘ ‘ ' 

father ml i, the „mc. in dnd wliA TO ,,i*; “ 

father, or m aco.rodv* in r J 


son, for [if irdidw;;;s^ 

grandson were to be born to him nn fn +i t ng, m cust, ,,,, 

thiBTO, ‘ta'afote |» 

.thera. Beeide. it i, matgibnl of th l oljeS miSghf"’ 


(1) Gautama, x, 39—42. 


(2) Yajiiaviilbj'u, ii, p. 


63 


4. As f or tliis texfc of Devala: When tho father is deceased, 
let the sons divide the father’s wealth, for sons Lave not owner- 
ship, while the father is alive and free from defect :’’(^) the first 
hemistich only lays down a rule as regards the time of partition, 
foi' the snfiix; shewing injunction is added to the word meaning 
divide. The latter half is commendatory of this injunction as to 
time. It only declares the sons’ want of independence and does 
not negative their right. It is also made clear from this that tho 
text of Saukha : While the father lives, sons shall not divide the 
wealth : even if there should be afterwai^ds an increase by them, 
still the sons are not independent in respect of worldly transac- 
tions and religious rites ” C") should be similarly explained. Here 
defendence is specified immediately, with a view more strongly to 
i nculcate the foregoing prohibition. ^ Been if by them subsequently ^ 
be made, is the proper interpretation. By tliem^ by the sons, sub- 
sequently to their birth. Increase^ what is obtained by acceptance, 
or the like. The proposition binefiy is this : ^ If in property ac- 
cepted by sons or other [heirs], their dependence [is clear] from 
the [father’s] undisputed ownership, how [can we doubt their 
dependence] in property acquired by die father And this depend- 
ence is in respect of partition, optional moral observances, industry, 
and the like. So also Hartta : While the father lives, sons are 
not independent in regard to tho receipt and alienation of wealth, 
to the partition of it, or to censure.” (^) By the words recei/pi and 
aliemdiun^ transactions generally are meant. Gemsure, according to 
Madana, means, repi'oving of the slaves and other [household ser- 
vants] » 

5, As for this text : The father is master of all gems, pearls 
and corals ; but neither the father nor the grandfather, is so of the 
whole immoveable estate, ’’(■^) it also means the father’s independence 
only ill the wearing and other [use] of ear-rings, rings, [&c.], but 
not as far as gift or other [alienafcion] : neither is it to imply 
the cessation of the cause of his ownership on the production of 
a son. This very meaning is made manifest also by [the text] 
noticing [only] gems, and such things as are not injured by use. 
liven so, this text : Though immoveables and bipeds have been 
acquired by the man himself, a gift or sale of them should not 
bo made without convening all the sons, is only a prohibition 
against their gift, sale, or the like, not against the use of them. 

C. Now the pre-existing undefined [joint] ownership of more 
than one brother or other [co»heir] is, by partition between them, 
defined and made apparent. On this point some say : This [owner- 
ship] is some different property produced, by the destruction of the 
former ownership contained in the coinmou property,” But, 
justly speaking, since prolixity arises in considering the production 
of another ownership on the destruction of the former^ therefore 

(4) Not found. Attributed to 
Yajilavalkya. 

(5) Anonymous, 


(1) IT. Cole. Ditr., lOib v. 

(2) Ibid, 199, viL 

(3) Ilndt 199, viii. 
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[separate] ownership, existing even originally from omnninnity 
[of interests], is discovered by partition, by tbo result fiiniishiiig 
separate substances or tbings. 

7. To return to tlie subject: Acceptance u ^for a IhAlanln an. 

additional mode : that is, according to sotne, ' Wluu. is hy 

acceptance, is the Brahmin's additional [mudo of] incransnJ With 
reference to inheritance and the rest, this aecepUuniM is lor a Ih'/ h- 
rain alone, an additional mode. It results llnuHd'ure, ihii aaapivsf. 
and the others are in like manner [additional J iur Kslmtriyns and 
the rest. 

8. In conquest also, where the property of tbo cunqurred 
gists in bouses, lands, money, or the like, tluin* olom* {^win-rsliip 
is acquired by the conqueror : but in tho reveniie.s of niquorrd, 
the conqueror possesses the same, but no ])n)ptfrty in ilnmn Mvon 
go in the sixth [book of the Mimamsa] : The wijolo* eailh nnnt 
not be given away by the king of the world, ncncirar n, disiriot 
by the ruler of that district/' Ihit the property in »‘aeh vlliag*q 
house, or other [portion] of a whole country or a distriof uf it, 
longs solely to the owner of the soil [hhnfiiikad Thu ruvunnu 
only belongs to theprince. Therefore, in gift, or nthor uliumii inn of 
such lands as are here made mention of, a gift of ihc> Innd nut 
brought about ; we must only suppose a mere iiveli]io,.M! granhnh 
But in purchases from the owner of the soil, evcm ownursliifi ao'uruus 
there whether houses, land, or other pro])erty. Tinuq iiideml, I: he 
benefits of a gift of land also may be obtuinud fnuti it. 

9. G-aln, [Nirvishta] is tluitwhicli is aequirud by n^'ivy, airri- 
culture, commerce, tending of animals,* amialstj \\hat i>auqsH]b'd 
by service. From the dictionaries, wo find tlu^ synoisym- ijf Miain ^ 
to be, ‘ Hire,' and nilnjoyment/ Hire, again, il^uinud uA>v muo 
vice. Enjoyment, is usury and the rest. Here, lie* m-iitioiiad 
[are sources of gain] to the Vaisyd class : the suuniul 

the Sudrii class. 

10. Now, the reason of sale and other trunsfur uf *.pr<qi*u’t vq 
is to be deduced solely from worldly inotivos. Atni in like iuai 4 mu\ 
popular practice is established in tho ownership (d' utihu- and < iht-r 
[produce] of a man's own cow, or the like: but ir wtaild n-a bu 

if it depended on such means only as tho law CutaiiAn-s, bi u;msi» v.v 
do not learn from the law the means of distiugiushing Utu prrnhuH* 
of one's own cow or the like. 

• , 11.: Yet, {an opponent may say] : 'There may owiiursltiu 
in danghters, sons, or' other issue of a wife, in Ihti sainu wsfv 
there is in the produce of .one's -own cow ; fund q a t*ji.su uf 
sity^ being assumed, [ for instance,] by the rule: I'.i a r 4 mo;i 7 
sacrifice a man giveS'- the ;W'hole of his possess imis,” I lie c'ii't ot 
everything being granted, the imees.sity hmiec ariu‘s for ihr i-iti 
or aj daughter oiwson, and,. therefore, your rea.-yidug from ihu sivih 
book of the Mimamsa, that they are not to be uuveii, will be ut 
rnnance with such rule/ ' ‘ 
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12. [I answer] No; because there being no snch property 
in a wife as there is in a cow or the lilce^ there cannot be any pro- 
perty in the children produced from her ; And in a worldly sense, 
the reason of ownership is determined, solely by the prodnction of 
that which contains the principles of ownership. Neither can it 
be said, that property may also exist in wives, from acceptance 
[in marriage] ; for then, by reason of the absence of property pos- 
sessed by Kshatriyas and the other [two classes in] their wives, 
from tlieir want of the [right of] acceptance, there is also a want 
of it [property] in their issue. 

13. Therefore, since the text : “ This law is propounded by 
me in regard to sons equal by class, restricts the taking of an 
adopted son solely to one equal in class; and since with respect to 
Kshatriyas ajid the rest;, acceptance of an adopted son is even 
secondary ; then also with respect to Brahmins, it is not the princi- 
pal mode; because it is contrary to reason to have two contrary, 
but connected, explanations of performing otie and the same rite. 

14. Neither can it be said that a Brahmin alone is entitled 
to the rite of accepting a son, and that a Kshatrijtl. is not entitled, 
since we know that the right does pertain to them, from the 
following and other texts of Saunaka and others: “ A daughter's 
son as well as a sister^s son, are affiliated by Sddras.^^(^) Even 
so, in the marriage of a Brahmin with the daughter of a 
Kshatriya or other [low’-er class], by the Brdhma rite, the secon- 
dary rank must be admitted, both for the gift and the acceptance, 
otherwise they are principal. Thus two explanations [of the same 
rite] are [here again] opposed. As regards Kshatriyas, the admis- 
sibility of all to Brahma nuptials and the rest is not questioned 
by any. Even so Misra in the Tantra Ratna has said: ^ The gift 
of sons and the rest is inferior [or secondary] 

15. Neither are wm to suppose [absolute] property, merely 
because the laws of language [admit tlie expression], ^own wife, 
son, daugjiter ^ ; for in the same way as we say ^ own father,^ ^own 
mother/ and tlie like, the expression also arises in speaking of kind- 
red. If so, the power of the word ^own,^ might likewise affect the 
term hhdred, in for in dictionaries we find : “The pronoun own when 
not feminine stands for wealth ; in sotil [it is masculine]; in Mndred^ 
it is [coTnmon to] three [gendei\s] ; and in the expression pectt- 
liar wealthy it is neuter/’ 

1(>. However, since in the sixth book of the Mimams^, gift 
of a slave born in tlie family is mentioned, this point is open to 
question. Since property in the mother is wanting, from absence of 
the complete power of gift, acceptance, purchase, sale and the like, 
them in tiie liouseliold-slave begotten on her, there is also an ab- 
sences of tlu? power, from the impropriety of it. So much for this 
incidental ref€menc(3. 

(1) Yajuavalkya, il 133. (2) Not found in Cole. Dig. 
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SECTION IT. 

Of heritage.— { Bay a.) 


I. Wealth not re-united, nor put back affain into a fornuion 
stock, and admitting of partition, is Heritage. By -imi re-uuJU;,! J 
mean to exclude wealth united for purpo.sos of gain or the iiku 
because the term 'partition of heritage,’ does not apply to dh'idiug 
of what is thrown together by mercliants. In like inniini'r we mnni 
also exclude re-united property, in the sense in which tliat term will 
hereafter be defined. Even as [we find] in the Hmriti Kaugraha. • 
"That which is received through the father, and that rect-ivod 
through the mother, is described by the term HerlUuje ; 'J’he parti- 
tiou of it is mow related,” And in the Nigliaiitu, it is said ; " The 
learned define heritage to be, wealth of a father, which .'uiiiiits of 
partition.” The word /at/mr is merely used to de.iotc relation in 
general. 

XKTL J .1 heritage is of two kind.s, ohstructed and unob.Htructod 
When the life of the owner of the property, or tliat of his Hona, «^e. ' 
is interposed, that is termed cbstructod j for iu.stiinee, flat wealfh 
of paternal uncle.s, and the like. But whore ownerahip aucrue.s to 
sons and others solely from afiinity to the owner, without rwferciiee 
to other moans of acquiring property, the heritages then'un. 

leritogc ■ “ " * ‘‘f 


SECTION Hi. 

Of the fartition cf heritage,- 1 1),} y.i.yiu,,},,,,. 


1. This Narada dec!aro.s: “ Where a division of the pnter- 

nal estate IS imstituted by sons, that becomes the dejKulUH nl of 
law capd by tJie wise, partition of The \vf»nl 

indicates also grandsons, and the rest. And iii thv sLl w v In 

mS gmndfather ami the rest * i’S 

Madana has the very words, 'of a father and the rest ’ this 

definition, of partition of heritage,’ has been declared: 

2. Even when there is a total failure of common nr„nertv i. 
partition may also then he made, by the meiv de • 1 

.spar.te from Ikeo ■ ; for, » portitbo »e™l, Mii!;':;';;™', J Z 


(1) Harada, xiiL I. 
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SECTION IV. 

The periods of partition, — (Vibkdga^Kdla,) 


L Manti : After the death of the father and mother, the 

brothers, being assembled, may divide among themselves the 
paternal [and maternal] estate; for they have no power over it, 
while their parents live/^P) Even by inserting the word and, 
the concurrence of [both their] deaths is not required. Even thus, 
in the Madana Eatna and the Smriti Sangraha : A partition 

ot the father^s wealth may take place, even whilst the mother lives, 
for this reason, that without her husband, the mother does not from 
her independence derive ownership.^^ A partition of the mother^s 
wealth also may take place, in like manner while the father is 
alive, for, if there be issue the lord [of the wife] is not lord of the 
wife’s wealth,’’ 

2. This is opposed to a text of Brihaspati : On the death 

of both parents, participation among brothers is allowed : and 
even while they arc both living it is allowable, if the mother be 
past child-beainng.” (2) Narada says : Let sons regulaxdy divide 
the wealth, when the father is dead ; or when the mother is past 
child-bearing and the sisters are married ; or when the father’s 
sensual passions are extinguished, or when the father’s attach- 
ment to worldly objects has ceased.”^'^) Sensual passions^ desire. 
When hilt sensual passions are extinguished meauB when he is free 
from desire; and the sisters are married must be read with each of 
the previous conditions on the analogy of the crow’s eye,(«) 

3. Gautama: After the death of the father, let sons 

share his estate. Or, while he lives, and the mother be past child- 
bearing, if he desire partition.”^ From this 'expression, if he 
desire^ partition is declared legal also before the mother is past 
child-beafing, if done with the father’s wish alone. 

*4. Brihaspati declares the legality of partition in some cases 
without his wish; ^^The father and sons are equal sharers in 
houses, and lands, descended regularly from ancestors : but sons are 
not %vorthy of a share in wealth acquired by the father himself^ 
when the father is unwilling.” (5) From which it results, that 
sons are worthy of a share in property, acquired by the grand- 
father, &c., even though the father do not wish it. 

5. In the grandfather’s property also, partition in some cases 
depends on the father’s pleasure, say Manu and Vishnu : And if a 

(1) Maim, ix. 104. ^ (4) Gautama, I'xviii. 2. 

(2) Brihaspati, XXV. l.„ ■ ■;(5j Brihaspati, xxv. 2. 

m Harada, xiii. 2-3. f . - 

(«) After the simile of the crniffB eye, tThe Hindus believo that the crow has only 
(mo visual organ and that it looks both ways with tho aid of this one oraran. Hence 
the oxprossictt means “ Both ways ^ ^ 
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lafciier bj bis own efEorfcs^ recover property winch conkl not be re- 
covered before [by bis father]^ he shall not; unless by In's free will; 
divide it with his sons, as in fact; it was acquired by liiniseif/’V) 
Brihaspati: ®^Over the grandfatIler^s property; %vhieh, has lanni 
seized [by strangers]; and is recovered by the father ilirough his 
own ability, and over [anything] gained by him by learning, 
valour, or the like, tlie father^s full dominion is ordained. Jit* 
may give it away at his pleasure, or lie may defray his e<msu!iHffi<m^ 
with such wealth.'^'’ 0 

6. Narada : A father who is aUiiotid with disease; or in- 
fluenced by wrath, or whose mind is engrossed bv sensnalifv 
or who acts otherwise than as the law jiermils; Jias no poxwt in tho 
distribution of the estate.’^ (3) liarita : If the father be fret* fi-oni 
desire; old, perverted in mind; or afflicted with a (iirouic liisea^e 
partition of his wealth may be made/^('0 J-^rae front dr^Jre^ accord- 
ing to the Madana Eatna, means, wiilnjut desire of partition 
Perverted in mind, following practices contrary to law. The mean- 
ing iS; that pai-tition may be made; even against tlio will of Lsueh a 1 
lather. v# 


7. Hanta says,. that when the father is incapaJde mirfitinn 

takes place by the concurrence of the oldest son : “ jjnt jf !». I,,, 

decayed; remotely absent, or afflicted with disease, let tiie eldest sn.i 
manage the affairs as hepleases.-(S) .Sur.kha and Likhda Inr- 
If the father be incapable, iet the eldest son manngc the affams 
of he family, or, with his consent, the next brothcnf J 

with business. ”(6) The newt, tbe one born after him. ]*ar hi, n , 
the pleasure of one capable of the maintenamm and utl.e • V,- i f 
he family [is inteBded]. From this it results timt f a 

Lqualffled], It IS allowable at any one’s option. 

8. Yajfiavalkya: “ When the father makes a imrtiti m 1 , 

him separate his sons [from himself] at lii^ nieu-nr,. , , ui ‘ ' 
give the eldest the best share, or f jf lie chon.,,. n ’ i 
sharers.;\r) Optional partition aloL [ s'de n ted ' ’ I y thela b 
tich; Since t ie dependence of the wb , i . ' ' hcmis. 

has been above deXed frl 1 >»e«ti,;ne,!, 

and fm-thar frorfciacWtlt J !? T™ I 

construction of the text : Bor fa result in hucIi 

rupees ; to another single kauri • in n ^‘^'9 *'■* hikli .,i 

would result in the uncertain tvXrt thing at all ; whieii 

skareo, the .Ideat lit !" '1>« 

for the eldest, is a twentieth narfc of ft, i puitiun deduct, fd 


( 1 ) Maim, k. 209 . 

(2) Brihaspati, xsv. 12 and 13 . 

U) lfarada,2iii, 15. 

(f,) Kot found. 


in **'•*> 'di.’ 

(t«) Mtf xrii, 

(/) Kjiiavaikja; ii. m, 
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Lefc the eldest have a double share^ and the next boiii^ a share 
and a half;, if they clearly surpass the rest in virtue and learning; 
the younger sons must have each a share : if all be equal in good 
qualities^ they must all take share and share alike.’\^) 

9. Between twins^ the birthright of the one first born is thus 

declared by Manu : The right of invoking Indra by the texts, 

called SuhrahmanyaSy depends on actual priority of birth ; and of 
twins also, the eldest is he, who was first actually born. Among 
twins, to him whose face kinsmen first see after his birth, belong 
the status of male ofispring, and primogeniture/^ (3) 

10. However, in the Pinda Siddhi and other medical books 

the right of primogeniture is awarded to the subsequent born 
This is over-ruled by the above [texts] in the matter at 
issue, because it has no foundation in the srubis, such as : Purifica- 
tion ensues after a month.” However, the right ot primoge- 
niture of the subsequent-born is declared in the Bhagavata, 
in the following text and the like : When a double fa^tus 

is conceived, tlie latter conception is that first brought into the 
world.” [But] this doctrine is also opposed to the above texts 
and in the Puranas, many practices are disclosed, contrary to 
the written law. According to some, the question ought to be 
decided by a reference to the customs of the country. But what 
was stated at first, is the proper doctrine. 

11. A.nd this partition by deduction, is not respected in the 
Kali age, for it is one ot‘ the things forbidden in the present age, 
as has been already proved by me in my Samaya iiayiiklia. 

12. Karada allows the father a double share: Let the 

father, making a partition, reserve two shares for liimself.”('^) 'lliis 
text applies to the father of an only son. For in the Madaua Eatoa 
is this of Saiikha and Likhita: “If there be one son, let [the 
father] himself reserve two shares, and the best of the slaves and 
cattle,”i^) The word om signifies the most excellent. By the 
autlior of ilio AmaraKosa, ^ chief,’ ^ other,’ ^ only,’ are declared 
the synonyms of one. All these, according to the Piirijata, denote a 
son well qualified. 

13* Brihaspati, however, declares the father’s right to only 
an equal share with his sons, even if there be only one, in property 
acquired by the grandfather : “ In wealth acquired by the grand- 
father, wlietlier it consist of moveables or immoveables, the equal 
participation of father and son is ordaiued.”(^) Yajnavalkya says: 
“ For the ownership of father and son is the same, in land which 
was ac(|iiired by the grandfather, or in a corody, or in chattels.” (^) 
Katyayana : “ When the father and the sons divide the common 
wealth, in equal shares, it is called a legal partition.”(^) 

(1) Manu, ix, 112,116,117, |5) BriliaspatJ, xxv. 6. 

f2f Ihkl, ix, 126. (6) Yajuavaikya, ii. 12 L 

iti) Karada, xlii. 12. (7) Hot found. 

(4) II. Cole. Dig,, 216. xlir* 
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J4. As for tliis text of Yajfiavalkja : " A legal distribution, 
made by the father, among sons separated with greater or less 
shares, is pronounced valid; ” (1) according to Madana, Vi juiiuesvara 
and others, it means, ‘if the [distribution] , made by the father be 
legal, it cannot be set aside/ This text again of Ni'irada : “ For 
such as have been separated by the father with equal, greater, or 
less, allotments of wealth, that is a lawful distribution: for the 
father is lord of all,” (2) relates to former ages. 

15. In a case of equal partition between a father and his sons, 
a share belongs also to the wife ; says Yajnavalkya : “ If he make tiio 
allotments equal, his wives, to whom no separate property had 
been given by the husband or the fatlier-indaw, Tuust be rendcrod 
partakers of like portions.” t®) K any had been given, they are only 
to get half, for he adds; ‘‘Or if any had been given, let him assign 
the half.”!'*) The half ; taeming, so much as, with what bad been 
before given as separate property [stridhann], will bo otiual to a 
son’s share. But if her property be [already j more than such .share, 
no share [belongs to her]. 

16. The same author speaking of the want of wish to partici- 
pate, in tlie case of a son able to earn, and not desiring a share says : 
“ The separation of one who is able to support himself, and is not 
desirous of participation, may be effected by giving him some 
trifle.” (®) According to the Mitilkshani it means that; ‘Any 
thing whatever may be given, for the sake of preventing the de.sire 
being entertained by his sons, of claiming [a share of] the heritage.’ 

1 7. An equal partition, after the death of the father, is de- 
clared in another Smriti : “ Let sons divide equally both the effects 
and the debts, after [the death of] both p.arents.” lltirlta : 
“ When the father is dead, the partition of the inheritance should 
be made equally.” (®) 

18. Yajnavalkya: “ Of heirs dividing after the death of the 
father, let the mother also take an equal share.” (“) Vi.shnu; “ MotherH 
receive allotments according to the shares of sons.”(®)’ Jn anotlicr 
Smriti [it is said :] “ A mother, if she bo dowerless, shall, in a parti- 
tion by sons, take an equal share.” The moaning is, that if she have 
dower, she shall take only so much as, with that dowt-r, will make 
her an equal sharer with her sous. But no .share [belongs to her) 
if her property be more than such share. 

19. Vyasa allows the [right to] share, even of a stepmother, 
and the paternal grandmother: “ Even childless wives of tlie father 
are pronounced equal sharers ; and so are all the paternal grand- 
mothers : they are declared equal to mothers.” (») From tliis [word] 
all, the step-grandmothers also are to be included. 


(1 ) 1 a] navalkya ii. 116, 

(2) Mrada, siii. 15; 

(3) Yajfiavalkya, iL 115. 

(4) JUdj ii, 148. 
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(9) II. Cole. Dig., 2i3. Is.xxiv, 
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20. Ydjfiayalkya declares tie mode of partition among tlie 
sons of different brothers : iiumong gx^andsons by different fathers ^ 
the allotment of shares is according to the fathers/^ 0 It means 
that if there be one son of one^ two sons of a second, thi^ee of a 
third [or the like,] their shares will be solely according to the 
number of the fathers, and not by the number of the sharers them« 
selves. 

21. Katyayana : Should a younger son die before partition, 
his share shall be allotted to his son, provided he had received no 
fortune from his grandfather. That son’s son shall receive his 
father’s share from his paternal uncle, or from his [uncle’s] son ; and 
the same share shall be allotted to all the brothers according to law. 
Or his son takes the share ; beyond him succession stops.” (-) The 
younger mn [amija] denotes also the eldest. StopSy i.c., at the great 
grandson, 

22. We must thus understand it: ^The son of the great- 
grandson, and the rest will not, on the death of the father, gx'and- 
father, and great-grandfather, without interval after the death of 
the great-great-grandfatlier, obtain his wealth, being of another 
[line], so long as his son, or other [heirs] are alive. In default of 
son, grandson, and great-grandson in the general [family] only, 
he also will take.’ 

23. And this does not refer to an undivided family, but to a 

re-united one. For it is said by Devala : Partition of heritage 

among undivided parceners, and a second partition among divided 
relatives living together, shall extend to the fourth in descent : this 
is a .settled rule/’^'^^) And it debt, or a written contract ; or 
a house, or arable land, descended from liis grandfather, he shall 
take his due share of it, when he returns, even though he had been 
very long absent in a foreign country. If a man leave the common 
family and reside in another province, his share must undoubtedly 
be given to his male descendants when they appear.” (^) It means : 
Mxe tween the great- great-grandfather, and his sons, separated 
whe:? in a state of union, and i*e-united,’ 

24. This refers to those residing in the same country; because, 

where they reside in different countries, it will descend even to the 
fifth, as is declared by Brihaspati in treating of residence in other 
lands. he the third pei*soB, or the fifth, or even the seventh, 

he shall receive the share that gradually descends to him, on full 
proof of his birth and family-name .”(») 

25. Brihaspati declares a partition in some cases according to 
the mothers; ^Mf there be many [sons] sprung from one [father], 
alike in number, and in class, but born of rival mothers, partition 
must l)e ma.de by them according to law, by the allotment of shares 

(}) Yajilavalkya, ii. 120. ■ .. ■.44) '■ Brihaspati, xxv. 23, 24, 

1 2) II. Cole, liig., 241, Ixxix,.. . .■■ ■ (5) xxv. 25. 

Oh Ibid ^ 24% h'xxL 




to the mothers.’^ (^) Vyasa j If there be Tnany sons of one man, by 
different mothers^ bat equal in number, and alike by class, a distri- 
bution among the mothers, is approved/^(-) 

26. Brihaspati g’ives this opposite example : ^^Among brothers, 
who are equal in class bot vary in regard to the number, tlie shares 
of the heritage are allotted according to the 

27. Yajhavalkya states a partition among sons of different 
classes : The sons of a Brahmin, in the several classes, have lour 
shares, or three or two, or one; the children of a Kshatidyd liave 
three portions, or two, or one; and those of a Vaisya take two parts, 
or one.^h"^) The sons of a Brahmin, that is, born to him of a 
Brahmiin, a Kshatriya, a Vaisya, and a Siidra. Idiose of a Ksha- 
triya, those born to him of a Kshatriya, a Vaisya, and a Siidrit 
Those of a Vaisya, those born to him by a Vaisya and a Sildr.i. 

28. Brihaspati : Land, obtained by acceptance of donation, 

must never be given to the son of a Kshatriya, or other wife of in- 
ferior tribe: even though his father give it him, the son of the 
Brahmani may resume it when his father is Devala: 

‘^The son begotten on a Sudra woman by any man of atwice-born 
class, is not entitled to a share of land : but one begotten on her, 
by one of equal class, shall take all the property : thus is the law 
settled/ff^^) Of land, acquired by purchase, and the other modes 
also. Yet he does obtain a share of the [moveable] wealth. 

29. Bat the son by a Sudra woman, not legally married, does 
not obtain a share, even of the moveable property. Thus Manii : 
^^'The son of a Brahmin, a Kshatriya, or a Vaisya, by a woman of 
the servile class, shall inherit no part of the estate; whatever his 
father may give him, let that be his own.^^(") 

SO. Brihaspati declares this distinction in the case aftcu* fhe 
father’s death : The virtuous and obedient son, born of a Hfnlrd 

woman to a man who has no other offspring, should obtain a main- 
tenance ; and let kinsmen equally take the residue of the estMte/’{^) 
Gautama : A son by a Bildra woman, born untrs a inairwho leaves 
no legitimate offspring/ shall, if he be strictly obedient like a 
pupil, receive a provision for his maintenance.” d provision^ 
for his maintenance ^ or, ^ as a means of livelihood.’ 

31. The same author : Sons termed PraHloma [shall hare an 
allotment], similar to that of the son produced by a woman of the 
servile class.” (lo) S ons termed Pratiloma^ meaningr, thosc> produced 
by a woman, higher than the begetter in respect of caste. 

32. Yajiiavalkya states a distinction with regard to a son be- 
gotten by a Sudra on a woman not married to him : Even a son 


( 1 ) Brihaspati, xxv. 16* 

(2) Nob found. 

(3) Brihaspati, xxv. 16. 

(4) Yajhavalkya, ii. 125. 

(5) Brihaspati, sxv. 30, 


(6) Not found. 

(7) Mann, ix. 155. 

(8) Brihaspati, xxv. 

(9) Gautama, xxviii. 3IK 

(10) Ibid, xx\nl 4-lh 






begotten by a Siidra on a female slave, may taken share, by the 
fniher^s choice. But if the father be dead, the brothers should 
make him partaker of the moiety of a share/’ (^) Choice^ the plea- 
sure of the father. From the expression b^j a 8udm^ it is clear that 
a son begotten by a twice-born man on a female slave does not ob- 
tain a share, even by the father’s choice. Neither after the death of 
the father, will he get the half ; nor, in the absence of sons or other 
[heirs], will he get the whole. This is the argument of the Madaiia 
Katna, and others. 

83. A distinction is thus declared by Gautama respecting a 
son born after partition: ^^One born [to a man] separated [from 
his sons] will alone take the father’s [wealth,].” Brihaspati : All 
the wealth, which is acquired by the father himself, who has made 
a partition with his sons, goes to the sons begotten by him after the 
partition: those. born before it, are declared to liave no right. As 
in the wealth, so in the debts likewise, and in gifts, pledges, and 
purchase, they have no claims on each other except for acts of 
mourning and libations of water/’ (2) If there be nothing but debts, 
then that [son] is not even bound to pay those debts, without 
receiving a share from those formerly separated ; for, as will after- 
wards be shewn, who takes the estate, must be made to pay 
the debts/’ 

8'k But if any one of them have re-united [with the father], 
a partition with that [son born after partition] shall be made. As 
is declared by Manu : ^^A son born after a division, shall alone 
take tlie paternal wealth : or he shall participate with such of the 
brothers as are re-united with the father.” (^) 

3 “5. Ydjnavalkya states a distinction, at a partition after the 
father’s death, with respect to a son born immediately afterwards, 
of a mother, or step-mother, or brother’s wife, whose pregnancy 
was not knowii : When the sons have been separated, one who is 
[afterwards] born, of a woman equal in class, shares in the distri- 
bnt,iom”(^) The partition is to be thus effected: Something is to 
be eon tri Bated by all the brothers or others [who had previously 
sharaJ] , each something out of his own sliare, until the [posthu- 
mous son’s] share is equal to their own. Vishnu : Sons witl> whom 
the father has made a partition, should give a share to the son born 
after tim (1isfcribntion/’(^) 

3f]. And this we must understand as allowing for expenses 
and ineonie. For if it be so, them, says the same author : His 
allotment must absolutely be made, out of the visible estate, cor* 
rectcil for income and expenditure.” Out of the visible jstate^ 
<mt uF tlu^ wealth aettially forthcoming. 

37. At tlio tiino of a partition among brothers, this distinc- 
tioii is noted by Vasishtha: “^Partition of heritage [takes place] 

(1) yiijmivalkjsi, ii. 188, 184. (4) Yiijfiavalkya* ii. 122. 

(2) Brihawpati, XXV. 19,20. (5) Yintmu, xvii. 3. 

{Ij) Mama ix. 210. (6) Yiijnavalkya, ii. 122. 
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among brothers, [having waited] till after the delivery of such of 
the women as are childless [but pregnaiitj.’b.[) llnnuij -iraiteil 
should be supplied. 

38. A further distinction in a partition after donth of tlw 

father, is stated by Brihaspati : ''For yomv^vr brot lnn-s, whone 
investiture and other ceremonies have not bocni porfunnotl, tlu*ir 
elder brothers shall perform them, out of the wealth of 

the fatheiV^P) The term yavUjasaJi is substiraitcal for //orn/om« 
sah, after the manner of the Yedas, by ornitiin^t^MlH^ ro^^uhiv inlieo». 
tion [mm'] and the prolongation of tlie vowel 

39. The mention of brothers^ brings in the sisters also, Kvcm 
so the same author: And those unraarricxl (huii^ditors Jiuisfc ho 
married by their eldest brother, even out of tlie father's wc^alth, 
according to law.^'C*"^) 

40. Yajilavalkya [premising] : 'nininitiated 'hrotlnirs should 
be initiated by those, for whom the ccromoTiiOvS Im-ve inam already 
completed states a distinction in regard Untmrrmgo of sisters : 
^'But sisters should be disposed of in marriage, giving them ns an 
allotment, the fourth part of a brother's own shore meaning*, 
that a fourth part of such share as would be all(»tted tu a son of 
the same class as the sister being given to each sister they are to 
be initiated. 

41. For the sake of consistency in deciding upon taking the 
heritage, Yd,jnavalkya gives this [detailed] deseripticm nf koiis 
principal and secondary; 1st, The legitimate sun, [airmMu] is one 
procreated on the lawful wedded wife ; 2 ih 1, EfpiHl to him is ilie son 
of an appointed daughter [2mtrikd’] t 3rd, The son fd’tho wife, 
[Icslietmja] is one begotten on a ■wife by a sagotra or orhur kinsman 
of her husband: 4tb, One secretly produced in the !n>!]Fe is n son 
of hidden origin : 5th, A damsel's child, is ioio born of un unmar- 
ried woman: he is considered as the son of his murerna! gram! 
sire: 6th, A child begotten on a woman whose ipri'viouK' marriage 
had been consummated or not, is called tin* of u twice- 
married woman : 7th, He whom his father or his nu>fher givers in 
adoption, shall be considered as a son given Idaiiaba] Htlo n sun 
bought, is one who was sold by his father, and umther : iHh, A 
sou made, is one adopted by the man himself (witliuiU n gift) nr 
sale: 10th, One who gives himself, is self-given ; Ihlo A oiiihl, 
accepted while yet in the womb, is one received with a bride : VJth, 
He wdio istakeufor adoption, having beim forsaktm by bis puri nf>, 
is a deserted son."(^>) 

42. The legitimate son^ born of a wmman of effiini ehisS| ami 

lawfully married, is the principal. 

43. The son of a% appoinied daughieTf m of tmnj kinds: f)f 
which the first is thus explained by Vasishtha; "TIuh duiiiHtd, 


(1) Yasishtha, xvii, 41, 

(2) Brihaspati, xxv. 21. 

(3) Not found. 


(4) Yajilavidkyio ii. I2L 

(5) il/wi, ii. 124. 

(6) Ml ii. 


hdb no brother, I give unto thee, decked with ornaments: the 
rlf »hallbe my son.”(i) And the other 

H appointed daughter is 

Hr?fW*‘'^*^®.*^"‘^,tdescriptionof sons].-(2) In this case! 
"■n **'’^‘1 ^'he like, ai’e to be performed by the 

Lappointed] daughter alone. ^ 

44. The son of the wife, is one begotten on the wife of a 
brother ur other [relative dying] without male issue, under the order 

brother by this) younger brother, or other relative 
[as the case may be], being of the same lineage. 

The sou of a twice-married tvoman is he who is produced 
hL.fi. fr'u a woman, whether a virgin unenioyed by 

ei fust husband, or whose first marriage had been consummated.^ 

_ 46. Here we must mark, that with the e.vception of the 

[all the other ten] secondary sons are set aside in the 
icaJi 01 present age, for we read, in the prohibitions of it ; “ The 


SECTION V. 

On the adopted son, 

his f-ItlieJ!?," ® ^ ® {dattrima) whom 

ci-iss'l -mil in n as a son, being alike [by 

cl issj and m a^tmie of distress, confirming the gift with water ” 

According to Madana The disjunctive -or ’ moanrtharif The 

iUhe htheLf father alone may give him away ■ and 

the hitln r bo dead, the mother the same /but if both be alive! 

TT?L 1 1 <Ji«tress,’ % seems 

that) it not 111 distress, he must not be given. 

nnh.L'. ®ays, : ‘ This prohibition regards the giver 

r. *! • ^,^5 ^oti the religious ceremony 

[k atvai ihaj But_ it is not so • this prohibition from this text con- 
tributing to tlie invisible result should be regarded as affectino- the 

•T P’^ohibition regarded some visible 

le. ult still as some invisible result should necessarily be premised 
as lollowiiig the religious ceremony, the transgression of this nro- 

‘"hi Tlisti^L result. The use of the expreB^on 

III distics.s, according to some is not to prohibit the givin<^ of 

the soil 111 no distress, because that would be making it si narimn- 
kyo rule which is liable to the objection that the true sens! of f he 
expression is given up ; it simply moans that distress is a cause of 
Buch giving, it may be objected that this would niak/ Se g 


fl) Visk|iiij xviL 17 


(2) Vislum, ■xvii. fy. 


obligatory in distress. But this objection has no force, us ilio 
object of this text is to define a daUrima sou uiid not to biy down 
a rule about adoption. 

3. Moreover, the assertion made liy him i Vijiuiuesvaraj iu 
his chapter on marriage that : ' In transgressing tluj prohibition 
against sickly brides, and the like, it is merely lui op|H>>itin}i lo 
a manifest object, whilst the state of a lawful wife} is siiperindiicmd 
notwithstanding,^ is by the above argument oveinni led, 

4 Alike, according to Medhatithi, mojuis, 'not by elnss. but 
by qualities suitable to the family ^ : acconlinglj^ a Kslmf riyu, nr n, 
person of any other inferior class, luay be tiie givmi son ; dnttakn ; 
of a Brahmana, etc. But KullukaBhatta says, it means equal in 
class'/^ and this is correct; for Yajnavalkya, u-fter miumnraliug ilea 
twelve sorts of sons, in this way : " Tlio legitimati^ son is om* pro- 
created on the lawful wedded wife : &(?., says : Tins law is ]jru- 

pounded by me in I'egard to sons equal liy class."’ And this nil! Ih? 
made clear by two texts of Saunaka, to be citiul heweafler , para, tl 1. 
Vijnanes vara also declares the same : " By thu eldest stjiq as 
as born, a man becomes the father of male issue’’ ; ^ fur the eldent 
chiefly fulfils the office of a son, and is therefore not fr? be giveuA 
And this prohibition also regards the giver only, and nut thu laker, 
according to the same authority. 

5. This prohibition might indeed apply to ihe giver nbiiuq 
provided this text of Mann contained a prohibiti<#n the gift of 
an eldest son. But it does not, for there is a wmt of aiiihurity ami 
because the expression, becomes the father of male issue, is a duida- 
ration of parentage alone and moreover that even, us regartls iIh 
applicability to the discharge of debt alone. Accortlingdy, thi* !a-f. 
hemistich exactly agrees with this interprelutitm : And qhr 
father) is exonerated from debt to liis anctustorH ; such a mui t lucre- 
fore is entitled to take the wholeA’(0 The whole, of ilm wt ahli. 


6. And a male child alone becomes a.dopf<al, nut a fmmulu. 

'' He [sah] is called a son given.” From tin? u>ufi in 

the text, [being masculine, and] referring to eonnexiur^ boi wenn 
name and person, we must understand one, ' where a muibm* and 
father are agents, where aifection, water, and proper ^pmiiliimf iufts 
exist, with necessity as a reason, and wlien* the act, of 
equality of class, and male sex [are united]/ in the same wav a>' 
from the [masculine] pronoun him, in ifie lioly text • Lm i 
Brahmin of eight years be initiated, and lot fam be irn. 

structed we infer, that ' the age is eight yea,.rs ; iJii* order, liiui 
ot a Bralimm ; and the sex, male; his initiation with thy 
completed/ &c. 

7. _ Prom this results the refutation of wliat Komc persnn.. luivts 
held, ma: ‘ that the terminations hire, and vum iHoiii,' ot-ninxm 
to all genders, the word dattrima ending in mam uit'aii.s one who 


has been giv'oii away ; therefore it may be applied in like manner 
even to a gii*h when given, whether to her husband or to any 
other.^ 

8. Saunaka thus declares the mode of adopting a son : I, 

Sauiiaka, now declare the best adoption : One having no male 
issue, or one whose male issue has died, having fasted for a son ; 
having given two pieces of cloth, a pair of ear-rings, a turban and 
a ring for the forefinger, to a priest religiously disposed, a follower 
of V^ishuu, and thoroughly read in the Vedas ; having venerated the 
king and virtuous Brahmagas, by a madlniparha ^ both a bunch 
of sixty-four stems entirely of the kusa grass, and fuel of the 
palasa tree also ; having collected these articles ; having earnestly 
invited kinsmen and relations, having entertained the kinsmen 
witJi food, and especially Brahmagas ; having performed the rites, 
commencing with that of placing samit over the conseci*ated fire, 
and ending with that of purifying the ghee: having advanced 
before the giver, let him cause to be asked thus, ‘ give the boy/ 
The giver, being capable of the gift, [should give] to him with 
the recitation of the five prayers, the initial words of the first of 
which are Ye ydjriyenaf &c. Having taken him by both hands, 
with recitation of the prayer, commencing, Devasya tva, &c ; 
having inaudibly repeated the mystical invocation, Angdd ange, &e, ; 
having kissed the forehead of the child : — having adorned with 
clotlies, and so forth the boy bearing the reflection of a son, accom- 
panied with dancing, songs, music and benedictory words, having 
seated him in the middle of the house : having according to ordi- 
nance, offered a burnt offering of milk and rice, [to each incan- 
tation,] with recitation of the mystical invocation, ^ Yastvd hrida % 
the portion of the liigveda commencing, ^ ttihhyani (igne\ and the 
five prayers, of which the initial words of the first are somodadat^ 
&c., let him close the ceremony after performing Svislitakrut and 
otJicr homas/^ 

fi. 'lliie adoption of a son, by any Brahmin, must be made 
from amongst sapinfias, or kinsmen connected by an oblation of 
foodt or on failure of these an asapinda, or one not so connected, 
may ]>e adopted : otherwise, let him not adopt. Of Ksliatriyfis, in 
their own. class positively : and even in the gotra of the Guru : Of 
Vaisy/is from amongst those of the Vaisya class [Vaisyajateshii] ; 
of Hudris from amongst those of the Sudra class. Of all, and 
the classes likewise, in [their own] classes only : and not other- 
wist*. .But a. daughter's son, and a gister^s son are affiliated by 
iSndrds By no man, having an only son [ekapntra] is the 
gift of a siHi to be ever made. By a man having several sons 
[bahuputra] such gift is to be made, even at some difficulty. Let 
the Br/ikiiiin to the extent of his ability, bestow a gratuity on the 
ollieiafiiig priest. xl king half even of his dominion : next in order, 
a Vaisyfi three hundred coins j a Sudrii, the whole even of his 
property ; if indigent, to the extent of his means/’ Bearing the 
rejUdiun o/, equal to* 



lu, jh aaug titer s son and a sisters son: Now, in the in< 

stance of the stick, in the passage, ['I’he sacnficei-,] d.iiiverH Mu 
stick to Maitri Varana:” though the stick he y,<, ,,|ne<-( 

required, from the necessity of its previous existencti, still in’ thd 
use of the fourth case p.e., to], Muitr.'i Variina is nloiio denoted a- 
the object, as is the most fit, from his act of uttering the summons 
in the formula : ihe holder of the stick llien utters the invocu- 
tions, even so, in this place, since the state of non-rclcase from 
debt [results from want of a son], and because the sixth case !,d' 
budras, in the text] has the sense of the fourth 1 U\, to or for , t hen- 
,‘^®“Shfcer’s and the sister’s sons alone, are to ho 

deSf ‘"‘sf f the fatlim’ from 

debfcj. bo as these two only are the persons to he ndat^tvil 

the purport of the restriction of tlie rule is declared thus • 
Ihe daughter’s sou and the sister’s son alone arc for Hudi ■! - 

But if the impossibility of it for Siidras [be iirgedi, by reason’ of 
the impropriety ot the restriction, [I answer], they arc both c\hibi 
ted by the texts as the objects for Budrls ah>„c^siiiVit wouhl t 
absurd to make the restriction apply to the a'>-eut I nuris-iiil-l.u ' i 
m respect to Brahmins and the rest " " '' 

, the daughter’s son, ami the sistm-’s son •ihm,. 

are the most proper for SUdrds: in default of them, another a so it 
of similar class, as declared by the same author i puni '! ■ «’{)? 
_bu#as from amongst those of the Siidrii class.” This wmVi 

implied] by its connexion with ‘ !iau<ditcr’s^mm 

the states o/° daughter’^Ltf^ststm^s^ 

tie ™'r, Jiewt TSo wC. in 

pat^) the assertion in the Su^dhi ViS-r^thm ''tT '* 
title in Sudras to celebrate tlmoclm ’ 
authenticated by Vedic mantras,’ is iJi-eby 

must be performed by ^trenUhrom^^^^^ r"'*' '’‘•'"'ins, 

the like, are performed by aBr'ih.n;.. < . , I'rauu- ami 

to him who caused them perform-uicH ' *1^ »i‘cm nccna.-.s 

declared, both by Smarta and Hariuafcha. " ^ 

min "Tl,,. 
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in virtue of tke 'text : 
same law.” 


materials furmslied by a Sddra, shall himself become a Rddra and 
^ become a BrAhmiu,” means, according to Madliava 
that he whole benefit of the act accrues to the Sndra, whilst the 
{?Jiu fully attaclies to the Brahmin, 

15. The right also belongs to women as much as to Bfidnis 
he text : Women and Sddr4s are governed by the 

1 G. Vasishtha : ‘‘ Man, produced from virile seed and uterine 
blood, proceeds from his father and his mother, as an effect from its 
cause. Therefore his father and mother have power to give to mil ^ 
or to abandon, their sou. But let no man give, or accept, an onlv 
son . tor he_ is to continue the line of his ancestors.^ Let no^ 

band. O A person, being about to adopt a son, should take 
an iinromote lansrnan, or the near relation of a kinsman havim? 
convened his kindred, and announced his intention to the kinJ’ 
and having offered a burnt offering, with recitation of the prayeS 
denominated vyahnti in the middle of his dwelling. But If a 
doub arise, let him set apart, like a Sddra, one whose kindred are 
lemote; lor it is declared 'Many are saved by one.’ When a 
sou has been adopted, if a legitimate son be afterwards born the 
given son shares a fourth part.”(2) ’ 

_ 17. Therefore, if there must be an order from the husbtod 
It IS for a married woman only, for apparent reasons ; but fS 
a widow, even wi hout it adoption may^ be made, with the pere 
nission ot her father, or, on failure of him, of the relations rGnLil 
uider «.is precept : " Let a female be taken care of by hetSi 
whilt. cl child, by her husband after marriage, and by her sons 

fP -T'lfl °f these exist, let her othe^ relation.s 

[(Tiiati] take care of her. A woman is never fit for independence ”(31 

resnecr‘ husband is deckred only ii 
uspctt of a particular period and time. In case of his bein^ 

dead or [unablej from old age, or other cause, or from helpless? 

iX'ivi!" ^ >he power of ^er sons or S:; 

18, By Kidyayaria also ifc lias been said : I£ a woman wifli 
out. the orders ol her iatlier, husband, or son, slioiild perform obse* 
iiuie.s such f^’^erpues bear no fruit.”e) What is here said of the 

uf' time ‘ 0 / ^ relates only to particular periods 

ui time. OUuyuu'x here means, rites performed in view to the 
otm-r world. 1 he husband’s consent, when the husband is alive and 
the conscMit is pos.sible, therefore, is what is here mecant,not Sv 
otlier kind of cnii.soiit. 'I'herefore the right of adoption even with^ 
out the order of iier [latej husband, does belong to a widow. 

19. 'i’he umntH kinsman, means, in each case, the slpinda 
.m «t I to the aikpterj j arnong whom again, the nearest of all Is 


{I I Vhisislitlia, XV, b- 
hi) i6iV|, XV. 
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(3) Ya,.ifiayalkya, -i* 85. • .. 

(4) Not found in Cole. Big, 



the brother’s son; for "'If among several brothers of the whole 
blood, one of them have a son born, hfanii pronounces them all 
fathers of a male child by means of that Bon/'”(-\) So says tlio M ii.ak- 
shara. And this must be the proper motive of tliat ])reee|it ; for ir 
is impossible there can be any other. The mnmte kiasma/t, nieau< 
^ one of another caste.’ And my father has said tiiat ; A marriocl 
man, who has even had a son born, may become an adt^piiMi 
son/’ This also is reasonable, for there is nothing against such a. 
view. 

20. As for this text of the Kalikd i^urana *. '' O Lord of tin? 
earth, a son, having been initiated under the family nanu^ of bis 
father, unto the ceremony of tonsure inclusive, cannot 

the son of another man [anyatas]. The ceremony of tonsure 
and of investiture being indeed performed, under his own gotra, 
sons given, and the rest may be considered as issin? : elst? they 
are termed slaves. After their fifth year, 0 king, stjus given 
and the rest are not sons. But, having taken a, boy live years 
old, the adopter should first perform the sacrifice for male 
it relates to asagotrcm only. Unto the ceremoiin of toihsure mrlu^skt ; 
here the particle, ang, is inceptive, used for the sake of (Uitirciy 
including all such cases; for if it be meant as a limit conclusive, 
it will have the objection of being in opposition to the cfcretnonies 
of tonsure and investiture. But much reliance is not to be plaet^d 
on this last pnssage, because it is not to he found in two or thriH^ 
copies of the Kalika Parana. 

21. The son given is of two sorts; first, simple; .sc<»ond, 
son of two fathers. The first, is one bestowed withemt any special 
compact; the last, is one given under an ngnTement io this elTcct, 
‘ he shall belong to us both.’ Here the first should perform I in- 
funeral ceremony and the other rites for the adopter only, as may 
thus be demonstrated : In the desire of aceumplishing tluf accepf- 
ance of a son, by the term ^ son’ being in stn'ond {mrsoig in the 
phrase, ^n-)eing about to adopt a son” [para, lb] and tin* liki-, 
detailing the rules for the ceremony, the production of a sun 
is declared. Bub the adopter cannot possibly make a son ir. the 
manner one is naturally born. Thereliore, the word 'sou/ tmams 
something invisible which results in the competcun*}' lode* all that 
a son can do. Hence, in the family of the acceptor, tltc (addition 
may [in this way] be brought about from which result the a.c?s 
suitable to the diSerent relations of son, father, and tiic rt-sr. So 
it is declared by Mann : '' A given son must never duim the* familv 
and estate of his natural father : the funeral oblation iVdlows the 
family and estate, but of him who has given away hi.s Mm, iho 
obsequies fail.” (^) 

22. Follows the family and estate, goes after the famnlr ami 
estate, means, ‘'is generally co-existent with their eonneedio/ with 
the family.” The son, the simple adopted ; since in the. <awe 

(2) Mfiim, ix, bl2. 


(1) Manu, ix. 182. 
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of a DvjjimiLsliyujavia, the same will be hereafter declared to con- 
tinue. *The funeral oblatdoii, according to Medhdtitlii, Kiilliika 
Bhatta, and others, means the funeral ceremony a^^d other sraddhav?. 
According to other authors again, the funeral oblation means 
sapinda connectioii ; and obsequies, the funeral and other sraddhas. 
The coiTOct interpretation is this : As by the passage : Ho, who 
has begotten a son, and whose hair is still black, may main- 
tain a sacred iirof his manhood is exemplified, and again, the 
particular position, by the passage : He measures out the inner 
portion, and the outer portion of the altar even so, in this place, 
having merely exerrpdified the acts connected with the obligation 
of tlie funeral oblation for the natural father and the rest, by the 
terms, ‘ lamily/ * estate,’ ^ funeral oblation/ and obserpiies/ the 
cessation of them, is declared. 

From this also results, the establishment of the cessation 
of family connection with the father^s whole brother, and the rest. 
Therefore also, even the son begotten by the simple adopted son 
shall perform [his father^s] sapindikarana, parvana srdddlia, and 
the i*est, ill coiijunetion even with the [original] adopter. Even 
so, Ms son also. 

24. However, Katyayana, opening the discussion of the 
*Dvyii.mushyjiyana/ : says ‘“^Now, when the family connection of 
sons, either adopted, or purchased, and of the son of an appointed 
daughter, remains unsettled, through their acceptance by another 
they become sons of two fathers,’^ and also : If there be no off- 
spring t>f these adopters by their own wives, they take the estate, 
and give the funeral oblations to three ancestors; if there be no 
offspring, to either the giver or receiver, they should give the 
oblation to both. Having separately referred to both in one 
sraddlia, they slial! call upon both of them, the ancestors both in 
the natural and adoptive family to three degTees/^(t) This text 
reefers to the ' son of two ffithers/ because of his premising : ^ They 
become sonsjjf lira fathers/ 

SJ), Ii either the mduiral parent, or the adoptive father, have 
no other male issue, ihe Dvyamiisliyayaiua, or ^ son of two fathers/ 
shall prestmt the fnmu-al oblatioiv to him, and shall take his 
estate; but not soil there be [male is.siie]. If both have legiti- 
mate sons, he‘ offers an. oblation to neither, but takes a quarter of 
the sliaro allottesl to a legitimate son of Lis adoptive father ; from 
this test iff Vasislilha : ^ When a -.son has been adopted, if a 

legitimate son 1>i* afterwards born, the given son takes a fourth 
part and likewise this of Katyayana: If a legitimate son ho 
burn, thi* rest an* nrunounced sharers of vl fourth part ^ provided they 
bcd'oiig*' to tlie same caste : but if they be of a different class, they 
are eiilithu'! io food and raiment The reading in the 


fi) .\<»t fmuul. ‘ (*2) Yasishlha, XV, ff. 

(a) ri. C*ole, Dig., 34-8, ecxviii. 
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Kalpaiaru is, ' a third part.' Those of the same caste, according 
to Vijfldnesvara refers to the son of the wife, the son adoj)ted, and 
th© rest. 

2(5. But if neitier has male issue^ then lie shall perfruan a sin-* 
gle srciddha to both/ in the mode declared abo\^e, by the term '' in 
one srdddha, &c.'" Moreover, in the Hemadri is o, text of Karslin;^ 
jini : With as many degrees of forefathers as there may bo in iiotli 
the families, let the adopted sons, &c., perfurrn the sapipdikara.nsh 
rite, their sons with two, and their grandsons with onca Tlw fuurf h 
degree, at pleasure. This [sapinda relation] oxtciids to ^ threcf de- 
grees. At the ordinary seasons, there is no distinction of degn^e^ : 
but on the [anniversary] day of dceatli, having invoked fchoni singly 
let him perform the srkddha accorcling to the pro]K‘r rited" This 
sense is consonant also to the text of Katyayana. [para. 24. | 

27. This is the meaning : "^The son of two fatlnn’s, and tlie 
rest, shall perform the sapindikarana of those dying in the farnilies 
of both the natural and adoptive fathers, with the fathcjr [of the 
deceased], and the rest. But the sons of tliose adopted, a;rnl the rest, 
shall perform their sapindikarana with that of both the natural, 
and adoptive fathers. Their grandsons also shall associate their 
natural father -with their adoptive grandfather, and their natund 
great-grandfather.^ At the fourth degree^ their groat-grandBons. 
Pleasure^ desire; that is, they shall invoke tlio adopter, or not, as 
they please; but the natural father, they must invoke. thf 
ordinary seuswi.? ; that is, at the days of new moon, [arnavu.sya; 
and other seasons, the sraddha according to the degrees of fore- 
fathers of the natural and adoptive fatlicrs, is to be cidc'bratecl. 
But on the anniversary of death, having invoked, thcj single person 
alone, let them celebrate the ekoddislita sraddlui for him. 

28. Some, however, say : bSineo the rite of simple n/!opl hm is 
not [mentioned], he does not exist; and there is no agreoment b* 
the effect: ^ He belongs to us both/ because no rite fur it exists^ 
One taken without this agreement, therefore, is evem a son ul two 
fathers. And even by him, either a double sraddhu, or a singlo 
one, may be celebrated, by invoking both his natural and adoptive 
fathers, in the amavasya, &c. But the sapipdikanuia, jKirvuna, and 
other sraddhas, must be performed for the adopted son, in etimpany 
with both his natural and adoptive fathers, l)y In's son. liveti sm 
by his son, and the rest. 

29. This must be considered. Beca.u.se, though the phrhso 
^simple adopted^ is certainly nowhere ineutionod, still, howiwmr, 
this satisfactorily results, even from the declaiiitiou of the entire 
cessation of the connection with the natural father and rlu^ re>i, 
by the above recorded text nf Manu [para. 21] which prohibi- 
tion does not apply ;in, a Dvyamushyayana adoption. Fiirthor, u 
marriage in the family of the procreator within seven degree's, 
which is altogether illegal according to the text of Cjaiitama: 

With the kinsmen on the side of tho father, viz. of the iiroermi- 


torj beyond tlie seventli degree ; and with tliose on the 
sicle^ beyond the fifths wouldbe nnmeaning ina Dvyaniiishya- 
yana adoption^ because the sapinda affinity [to the procreator] still 
exists therein. Therefore, the term, ^ simple adopted/ must neces- 
sarily be expressed, to make the same agree with the text, because 
of the deGlaration of the prohibition of the sapinda connection, 

30. Moreover, in the Pravaradhyaya [it is said] : They who 
become sons of two fathers, whether adopted, purchased, or the 
rest, cannot take in marriage any one of either gotoa, after the 
example of Saunga and Saishira/^ In which also, the term either 
ijotra^ is used of the Dvyamushyayana, And the prohibition of 
eonnection in the natural family [gotra] is declared by the text of 
Mann, which is the difference [between the two]. By the dis- 
tinction also, between adopted son, ^ simple/ and, ^ son of two 
fathers^ [the term, simple] is proper to be included ; whence even 
the propriety of the term ^simple adopted son’ is established. 

ol. Even so Bhatta Somesvara, satisfactorily reconciles the 
one doctrine, under the text of Mann [para. 21] : That there 

was a cessation of the sapinda connection between Arjuna [as] the 
son of Kunti, born after she was given in adoption by [her father] 
Sura to Kuntiblioja, anti Subhadra, the daughter of Fasudeva, 
who was the son of Sura/’ with the opposite opinion, that Arjuna 
coaid not marry the said Subhadra/’ as might seem to result from 
that text of Gautama [para. 29], applying solely to the prohibition 
uf [a wife] come ot* the same seed,’" by adducing the affirmation of 
the commentaries in favour of the utter exclusion of the family 
connection [after the adoption.] 

32. As for what some authors say : / That the sapiijda con- 
nectioii of Kunti with the family of Sura, is declared by Somesvara, 
under the text of Gantaaia, to continue through seven degrees/ the 
reason is, that tliey have not read the book. Therefore, the text of 
linutama, after having previously declared the cessation of sapinda 
relationship, refers to the prohibition [of marriage] in the family 
of iJio natflral father, and not as consideriug the subject of sapiijda 
relatkuiship. in this way, the correctness of the terms, son simple 
adopted.!/ and * son of two fathers/ being established, the possibility 
of an agreement to the effect : He shall belong to us both,” [para. 
21] is likewise estalffished; for the object is manifest, by the accep- 
ter krio'wlng him to bo ^ son of two fathei’s.’ .And again, the sapinda 
relatioiisIvi]> of tiic simple adopted son, extends, in liis adoptive 
i.’aiher’^s faniily, to seven degrees on the father’s side, and to &yg 
degrees nil the mother’s side., • ' 

tld. As for tlie text of Vriddlia Gautama : The sons given, 
piirclrased, and the rest, who, are' adopted by those of their own 
general family, by the observance of "form, enter the lineage [gotra 
of ike adopten*''' . But the relation of sapi,ndaship is not prescribed,” 
as wcdl as that of Briliat Mann*. Sons given, purchased, and the 
rest, retain relation of sapit4^ship to the natural father, as extend 
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ing to the fifth and the seventh degrees: like iliis, ilicir geueral 
fainilyj which is also that of their adopto]"/ and iTjoi’oover that l>1, 
Naraiia: ‘‘'For the sake of religious uiorit, [being adopted j like 
the real son, under the family name of eiu-h respectively I tat tat 
gotrena] sons [who are] reared : for such, uunv/ly pnrli(*i|)atioii in a 
share and the oblation of the funeral cake, is declnreir^(i} ; iliev 
are, all three, not of good authority ; at least, if their nutlKU’iiy be 
good, they are to bo used only for the sake of delerriudung the 
want of sapinda relationship of the Ijvyamusity.iyann, as far 
seven generations, in the family of the adopter; fos', in the ciim* 
of a simple adopted son, Ids sapinda re]alion>lup, ns fur as seven 
generations in the family of the adopter is {lechired by t.iic afore- 
said test of Gautama, [para. 29 J and becair-e his sapiu la rela- 
tionship at the same time, in the family of his natural father, is 
declared to cease by the text of Manu f para. 21 i. 

34. As for the passage in tlie Sapimlya Xirnaya. ascribed 
to some authorities : “Yet if [an adopted suidsj iuvcstiturcaiul other 
initiatory rites, have been celebrated in tlu‘ gotraof his iiatunil 
father, his sapiiula relationship to his natural faiherks faintly is 
retained, both to the father, and to the muiher ; to tho lifth degree 
[from the mother,] and to the seventh ^'from the father] : but to 
three degrees in the family of tlie adupiei’, by reason that there is 
a want of the state of begetting, and of investiture, to the author 
of the secondary paternal relation, tho adopter, l.bnvevur, if the 
adopted son be initiated in the gotra of the adopter, Ids [sapinda 
relationship] with the adojiter and the re.-r^t will continued’ it^i fuuu- 
dation is not known. 

35. Again, if the paternal relation exi.^ts not, by reason of 
the absence of the acts of begetting, of investiture, ami the like, in 
what manner arises the adopted soids sapipda rehu ionsliip iu tdthcr, 
even, as far as three degrees or his performance of sraddba and 
other ceremonies for the adopter and the rest of liis family ? Neither 
can it bo said, ‘ the paternal relation and sapifK|a relation nro 
necessarily connected/ because by this, on the absence tlie firs!, 
the want of the sapin4% relationship would ensue. 'Jlio result id* 
it is this: Sapin 4a relationship even of fho adopted son, with the 
adopter and the rest of his family, has been already pronovniced 
by the text of Gautama and others [para. 29 :] With the kins- 
ineu on the side of the procroator beyoud the seventh d(^gree/' 
And this is conclusive, 

36. Now this is the rite for gift and accepiauce of: a Jn 
this matter, the power of giving in adoption, where them are 
more sons than one, allows even of any one of them, nut being lht> 
eldest* and that of acceptance, attaches to one who has not hml a 
mn born, or whose sons are dead. The right of married women 

with the authority of the husband ; in default of 


(1) Not found in the Institutes of Narada in 
klXi is attributed to Devala. 


the 8. B. E. Hones 




witli tliat- of tlieir [own] fathers^ and the rest. Of Sudras [adopt- 
ing], the daughter’s soa, or the sistei^^s son are to be taken, and no 
other. By the other superior classes, however, the nearest sapinda 
relation,* in default of them, the remote kindred, but not one of 
another caste* 

37. Then the giver, on the day fixed for the acceptance, 
liaving duly called to mind the proper time, and the other con- 
siderations, and having thus vowed : ^ I am about to make a gift 
of my sou for the cessation, between mj self and rest of my family, 
and this son, of the several duties arising from the reciprocal con- 
nection, at present existing between us, as father and son and the 
like,’ shall perform the Ganesa puja, svasti vachana, matreka puja, 
vriddlii sraddha, and the other rites. 

38. The accepter, too, having fasted on the day preceding 
that fixed for the acceptance, and on the next day having sum- 
moned his kinsmen, and having intimated to the king his taking a 
son ; having called to mind the time, and other considerations, and 
having thus vowed ; ^ I am about to take this person as a son, to 
the cessation, of the mutual connection of father, son, or the like, 
at present subsisting between him, and his proereator and the rest 
of that family, and for the accession between him and me, and 
the rest) of rny fajiiily, of the duties miitnally arising from the 
respective connection of father, son, and the like (by this adoption)/ 
and having performed, tlie Ganesa puja, svasti vachana, matreka 
piijjj, vriddlii sniddha, acharya varana, and the various reverences 
to bo made, having declared his intention and honored the acharya, 
with the earrings, a pair of cloths, turban, madhiiparka and the 
restrict him give a feast to three Brahmins, and to his kindred. 

30. And the Acharya, having thus vowed: ‘lam about to 
do my proper duties,’ and having performed the marking out of 
the altar, and the other acts as far as the consecration of the 
.fire, inclusive, sliall celebrate the rites enjoined in the words of the 
Vedas and the rest, as far as the straining of the ghee inclusive. 

Uh Idieii let the accepter, having gone near the giver, thus 
beg/^ give nu3 this son’ ; and the giver, Avith the recitation of the 
five prayers i the initial words of the first of which are] Ye yajnena^ 
having cfulled to mind the time, and the rest, having repeated his 
iiiteniion as above detailed, shall declare, agiA. you this son, adorn- 
ed witli ori'U'uiicuits, according to my ability.’ These five mantras 
coiiuueneing wit h Ve jfajnenaoi which Nabhanedishta, sun of Mann 
is thimRishi and Visvedeva , the deity, and Jagati the metre, are 
llien recited to completu the, gift of. the son. 

4-L I'lieii the accepter, ' liaving accepted Iiim with the prayer 
ivoj luid the others, and having repeated the luma ainii 
ill the form onjuiued by his own sdlchitj having inaudibly repeated 
the niysticul iuvoeaiion fmgml &c., having, kissed the fore- 

licad of tlio child, let him carry him within his own house, adorned 
with clothes and so forth^ accompanied with rejoicings, 




42, Next/tlie AoMrya, having performed the setting down 
of the ghee and the rest, as far as the portioning of it inclusive, 
having performed a burnt offering even with the ghee, witli ilic 
Vyahriti incantation, both separately and together, having dressed 
the oblations, let him offer a burnt offering. He then eoinmences 
the principal burnt offering of dressed oblations, for aeceptanco ul 
a son, with the words of the Veda. Having couimcncr‘d wiili, 
the words, Tuhhyam ague/' &c., let him conclude with those 
commencing Pragvadattah/' Thus ends the rite of adoption. 


SEOTIW VL 

Partition of debts a%d of concGLhUile.ffeets. 

1. This settled, I return [to mj subject]. K-ityay ana states 

a special rule about partition of debts : The debt of the fathoi% 

one incurred by a parcener himself on account of the d.ebts i»f the 
father, and one specially his own ; debts so incurred, must be ex*- 
amined on a partition with the kinsmen/^(t) On aceound of Ikn 
debts of the father, incurred for the sake of discharging the father's 
debts. SjJecially his own, [contracted by other] than himst-lf, for 
the maintenance of his family. The same author says: “ A debt 
contracted by a brother, a paternal uncle, or a motlicr, for the [sup- 
port of the] family, must be fully discharged by the co-heirs, when 
partition is made.'' 0 

2. The same author also says, in case the debt be !e.<s 
than the property : But having paid the debt [to the creditors], 
and what was bestowed through affbetion, let them dividt? Iht^ 
balance."!'^) Bestoioed, igrommed, Narada: Whut remains, after 
discharging the father's donation, and after payment of; his dcl>!>, 
may be divided by the brothers, so that theii* father continue not n 
debtor."^ The father's cJonation, what had been promi-cul by the 
father. The same author says : What has been given for roHgimm 
purposes, and through affection, and the debt which has been added 
by himself, that and the visible estate, lot tlmra divide,!; any 
other debt is not to be given, out of the |)atornal estate," fy) ddiVi 
meaning is this : What has been given for religious purposes, as 
well as through affection; that is what has been added by the 
father himself, that is what has been made by himself ; >,ucd> 
debts [and the visible estate] they shall divide. Payment [damij 
is not [allowable] , out of the paternal estate, of debts other i.haii 
these.' 

„ , 3. The same antlior also says, in case of suspicion iliai/ efteers 
have, been conce.aled A house, arable land, or quadrupeds, dis« 

; ;(l) : II. G^e. (U) 11. Coie, Big., avixix, 

(2) . Bid, 480, ccckxi. _ (4) Mnida, xiii. 32. 

(5) II, Cole, Dig., 481, cockxiii 
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covered must be divided ; if it be Justly suspected that effects are con- 
cealed, a discovery by ordeal is prescribed by law. Tims Manu 
declared, tliat liouseliold atensils, beasts of burden, and milcli cattle, 
ornaments, and workmen, must be divided, wlien discovered : if 
effects are [suspected to be] hidden, a discovery must be ob- 
tained by the Kosha mode of ordeal/X«)(^) Worhmen : slaves, and 
the like. Here even, the Kosha ordeal itself has been fixed in such 
matters, in the chapter on Ordeals, by this very authority : In 
sustaining the truth of doubts in partition among heirs, at all times, 
[and] in settling a multitude of proofs [kriy4], let them even 
undergo the Kosha ordeal/^ (^) 


SECTION VIL 

On froperiy not liable to division* — (Ambhdjymn*) 

L Manu says : Wealth, however, acquired by learning, 

belongs exclusively to them who acquired it; so does any thing 
given by a friend, received [at or] on account of marriage, or 
presented as a mark of respect to a guest.^^(^) Vyasa : Wealth 
gained by science, or earned by valour, or received from affectionate 
kindred, belongs, at the time of partition, to him [who acquired 
it], and shall not be claimed by the co-heirs.^' (^) Received from 
affectionaie Icindred [Saudayakam] ; this term will be liereafter 
explained. 

2. This [wealth] must be understood to be acquired, without 
loss to the father’s estate. Thus also Yajnavalkya: Whatever 
else is acquired by the coparcener himself, without detriment to the 
father’s estate, as a present from a friend, or a gift at nuptials, does 
not appertain to the co-heirs ; nor shall he who recovers hereditary 
property, which had been taken away, give it up to the parceners: 
nor what has been gained by learning.”( 5 l 

3. feut Saiikha declares a special rule, relating to the recovery 
(jf land, derived from ancestors but long lost : ^Hjaiid [inherited] 
in regular siiccesaiou, but which had been formerly lost, and which 
a single [heir] shall recover solely by his own labour, the rest may 
divide, according to their -due allotments; having first given him a 
fourth parti’h;) That is, ^ having given to the vecov ever th fourth 

of the recovered property, they shall divide the balance 
equally, witli the recoverer.’ ^ ■ 


(1) 11. ('ole. Big., .484, ceclxxiv. (4) ; TL Cole. Big., 444 rccxlvi. 

l/mi, 48'heeckxiv. ,■ (f) .Yajnavalkya, ii. 118 and 119. 

I3) 'ilaiiii, ix. 20G., -.(61' IL (.’’ole. Dig., 44M, ccelix. 

(a) tH an onkml in wbieh the |'#ersciu giispected of migcon<,liu*4; ia made toiaBte 
uf tlu* water in wliieli an idyl uf some' ferocious aleity Inis been waslied aud ift 
nrcniiiuiieed to be really guilty or oiborvvise aecorciing to she visible effects produced 
hit him i)y drinking finch ivateiN 
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^^■l, says: “ What a brother has aequireu Ijy his labour 

without using the patrimony, he need not give up to the co-heira : 
Horwhat has been gained by learniiig.’h'i') V'yasa: “ What- a nnii 
gains by his oivn ability, without relying on"' the patrimonv iio 
need pot give up to the co-heirs, nor what lie !ic(|uired by Iwirn iiV.- .'-'1 
Aequinhon ly learning is explained by Kutyavuna : “ \V.",itb 
gained through science, which was acquir'd iVoln a atran-vr w'hilo 

■^bnisitio,r II, ’rough 

o Tho same author elucidates this rnriu : •' Whiii i- o-,,,o.,n „ 

the solution [of a difficulty], after a prize has b,.oii olTerod"' i„,wi la- 
considered as acqiured through science, and is nol iurlnded i,, parti- 
tion. W'liafe has been obtained from aniinil oi* 
a priest, or for [answering] a question, cl fm- dote ,nini„,; ! l"!]' p? 
ful point or through display of knc^dedge, or m^e in' 
dispata ion,or tor superior [skill in] rea”li tli su ha . 
declared 0 be the gains of science, and not subiect t i'Lr b . 
tion The law is the same in regard also to aiSuns rlf, ?' 

after a stake has been deposited' Brilnsmtr^o 

tion of science, and iZSV x ^ 

learning, wha^^^"l|;^ p. S "/i ‘ 

of a sacrifice, Bhrig. calls ffa cc,, V '’™ 

ing of passages of UwVoaS ''7"''“' 

ayembl, of concealed mLnln]p, .e„S'Trto'',',.''l 

IS to be applied also a mono- artizunr^ r sciimcc, 

appco,ed w»b. 

when nodetrLfnt^aJbiVcmmecUnk’m^^^ 'M’Fdios. onlv 

ing superior knowledge, and woaltb • f/t esjute, in acjuir- 

the estate], the acquishion isdivisiblo ^ Kn “ !b‘ 

says : « Yet Brihaspati has ordl^fnJ n t!»‘t Katrdyaiia 

if It was gained by valour by^rSrfwW ^ ’ 

family or by their father.” ^ “ ®’‘® ’“^t^'ieted in tim 


(1) Mann, ii. 208. 

W u. Cole. Dig., 451, eccliv. 


S Sail* 
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8. Also in case of loss to tlie paternal estate even^ tlie acquirer 
gets a double share, from this text of Vasishtha : He amongst 
them, who has made an acquisition, may take a doable portion of 

9. Narada states a distinction in some cases, in acquisition of 
wealth through learning : He who maintains the family of a 
brother studying science, shall take, even though not learned 
[asruta] , a share of the wealth gained by science/^(^) The word asruta 
means unlearned, according to the Madana Eatna. But the proper 
sense is ^ not promised thus : I will give a share/^ 

10. Gautama declares a distinction also, with regard to wealth 
acquired without detriment to the father^s estate : His own acquir- 
ed wealth, a learned man may^ if be please, give up to unlearned 
co-heirs/T^^) He who is versed in knowledge, is a learned man. 
The meaning is, that, at his own pleasure, he may give it to his un- 
learned brothers. Katyayana : No part of the wealth, which is 
gained by science, need be given, by a learned man to his unlearn- 
ed co-heirs ; but such property must be yielded by him, to those 
who are equal oi^ superior in learning. A learned man need 
not give a share of his own acquired wealth without his wish to an 
unlearned co-heir : provided it were not gained by him, using the 
paternal estate/^(^) According to Madana, this prohibition applies 
only where there exists other property for those brothers who 
exist ; but on failure of other property, a share of it even must be 
given to them. 

11. Brihaspati declares that to be impartible, which has been 
given by the father or other persons: That which may have been 
given, either by the paternal grandfather, or the father, as well as 
by the mother, is not to be taken back ; any more than that acquired 
by valour, or the wealth of a wife.-^(^) Narada : Excepting what 
is gained by valour, the wealth of a wife, and what is acqumed by 
science, which are three sorts of property exempt from partition 
and any favour conferred by a father.^^(^) Katyayana : That which 
is taken under a standard, is declared not to be subject to distribu- 
tion! And also, what is sei»:ed [by a soldier] in war, after routing 
the forces of the enemy, and after risking his life for his lord, is 
named spoil taken under a standard, The same authox' says : 

When [a soldier] performs a gallant action, heedless of risk, and 
favour is shewn to him by his lord, pleased with that action ; what- 
ever property is then received by him, shall be considered as gained 
hy valour/^ * 

12. Here Vyasa states a: distinction: The brothers parti- 
cipate in that wealth, which one. of, them gains by valour or the 
like, using any common property,' either a vehicle or weapon or 

(1) VusiMhthaj^phL r>L (4) 11. Cole. Dig., 449, ccel. 

(*i) Karada, siii. 10, (5) Brihaspati, xxv. 78. 

(Z) O-autama, xxviii 80, (6) Harada, xiiL 0, 

f7) Quoted as Blanu s. ■ H.'Cole,, Dig., 465, ccok. 

12 
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the like; to him, two shares should be given: hiir the rest should 
share alike/^(l) 

13. Vyasa defines the gift of affectionate kiiidre<I jsaiul'f,- 

yakain] That which is received, hy a niarn«‘d woman <)r hy a 
maiden, in the house of her husband or of her ihtlier, froni Iwr 
husband or from her parents, is termed fhs nj a/ji’v! 

Undred.^^i^'^ Katy^ana : What is received with a. damsel (‘quid in 
class, at the time of accepting her [in marriage], let a coiisidem 
as wealth received with the maiden; it is deomerl part*, ami pro- 
motes increase [of prosperity] . But let him know that to la* retaa'veil 
on account of marriage, which is accepted by him with his bride : all 
such wealth is considered as means of acrjuiring virtm*/' 

14. What is acquired in ^^tlie Arsha rite again which ctmsislH 
in giving his daughter after having received a pair of kine/' in 
denominated, loeaUJi received with the maUldH. Here evmg llk^* 
wealth acquired by learning, such acquisition also is impartible only 
if it be acquired without detriment to the fatlanhs estate. But, if 
gained by any other means, except learning or the rather specifitfd 
modes, it is certainly liable to partition. And so JCann : — ^*^And if 
all of them, being unlearned, acquire property [before partilion j 
by their own labour, there shall be an equal division of that pro- 
perty ; for it was not the wealth of their father : this rule is dearly 
settled/^ (4) Labour, employment in agriculture, &e-. Not qf tkeir 
father, mems, without assistance from the father^s ’wealth. 

15. Other things exempt from partition have been oniniH^ra- 
ted by Mann : ^^Oloths, vehicles, ornaments, ])repared. foiaj, watoiv 
women, sacrifices and pious acts as well as the common way, an* 
declared not liable to distribution.’’^*’’^) Fehiele^, cunveyarices/ Tfn.^ 
cloths, conveyances, ornaments, belong to the possessor, if they 
are of equal value. If the value of one artich* be more or less: than 
that of another, then certainly let them be divided. 

16. But the cloths, &c., and other things worn by the* father, 

must be given to the person who partakes of food at his rdisequies; 
as directed by Brihaspati : The cloths and oruuments; t-iu? 

and similar furniture, appertaining to the ;falliDr, as wadi aS" Iuh 
vehicle and the like, shouid be given, after perf inning them with 
fragrant drugs and wreaths of fl.owors, to the person who partakes 
of food at the sraddha.’d®) 

17. If the goats, &c., be unequal in number a special mode of 
disposal is ordained .by Manu : ' Let them never divide a single 
goat or sheep, or a single beast with uncloven hoofs : a< siimdo 

or sheep belongs to the first-born.”(7) ' 

18. Both the prepared /bod and ^x'a^er, are to !j 0 enjoyef! [by 

; ^il], according to their needs. ^ female slavi^s. *J f t !icy*’ bu 


fl) II. Cole. Dig., 281, cx, 
(f) ^ do. 

(3) I&id, 463, ccelviii. 

(4) Mann, ix, 205.: : 


(5) Maim, ix. 2llh 

(6) Jhihaspati, xxv, Hh 

(7) Mann, ix. IJth 
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of an odd number, they are to be caused to work [for all] by turns* 
But if of an even number, they are to be distributed* 

19. However, if they were kept as concubines by the father, 
they are not to be distributed, even if of an equal number, by 
reason of this text of Gautama : No partition is allowed, in the 
case of women connected with the father or with one of the co« 
heirs/^d) 

20. According to the Kalpataru : ^ By the term sacrifms and 
pious ads [Yoga-kshema], councillors, family priests, and the like, 
are denoted."^ But Laugakshi says : The learned have named a 
conservatory act, ksherna; and a sacrificial one, yoga : both are 
pronounced indivisible : and so are the bed and the chair.” In 
this place, a conservatory act, means [construction of] tanks, gar* 
dens, and the like : a sacrificial onCy a grand sacrifice, a feast to 
Brahmins, and the like. The meaning is this : Whatever property 
is, with consent of all whilst in a state of unity, set apart for this 
purpose, and kept by one individual, with that very property that 
act of religion shall be executed by that same individual, and by no 
other: neither shall all join for the pui’pose. The common way^ 
the way to the house or the like, also land for cattle pasture, and 
the like* 

21. As for this text of Sankha and Likhita; *^No division of 
a dwelling takes place,’ nor of water-pots, ornaments, and used 
cloths and this of Vyasa : A place of sacrifice, a field, a vehicle, 
dressed food, water and women, are not divisible among kinsmen, 
though [transmitted] for a thousand generations,”!-^) whereby they 
declare the impartible nature, both of a dwelling and b, fields they 
have reference to a place of religious worship and land for cattle 
pasture, and the like ; [or else] to the prohibition of the partition, 
by the Kshatriya or other [son of a Brahmin by women of the 
other classes,] of these two things, obtained [by the Brahmin] by 
acceptance of donation^ because it has been already noticed as 
forbicldeo. ^ Or [thirdly], it may refer to a partition of even these 
two things, when of little price, at a valuation, and not by actual 
division of them, 

22. Brihaspati declares a distinction, in regard to cloths and 
other matters : "'^They by whom it is affirmed, that cloths and the 
like are indivisible, have not considered the matter. The wealth of 
opulent men, may consist in their cloths and ornaments ; property 
held in common would be unemployed, for it cannot be given 
to one in exclusion of another; therefore it must be divided by 
some mode a.ccording to reason ,* else it would be useless* By 
the sale of cloths, and ornaments;., by the recovery of debts in 
writing ; by compensating the dressed food with an. equal allotment 
of undressed grain ; an equitable partition/is-’ made. Water drawn 


(1) Gautama, sxviiL 47. ' (2).' II. Oole. Dig.? 468, ccckii* 

(3) II* Cole* Big., 470^ 
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from a [single] well or pool, shallbetaken by turns: ^ Lota [single] 
female slave be successively employed by co-lieirs in thoir reKpec- 
tive houses, according to their seyeral sharcvs; if tuirtierouSj the 
slaves shall be distributed in equal allotments ; Huch is tbc law 
in respect of even male sei’vants. A bridge jnid field shall bn 
shared [by co-hems] in due. proportion : and tlie pasture ground 
for cattle shall be used by the co-heirs in proportion to their aJiot- 
ments/^(i) Sy the recovery^ meaning by levying it from the (hdjtor. 

23. Katyayana: Wealth ".wdiich has been Ikeclly assigiiod 
for the purpose of religion, and entered in a deed ; and likowisc,? 
water ; slaves also, and such fixed property [or a corody, (niijamllui) | 
as has gone in order of descent ; cloths that have been worn ami 
ornaments, are not divisible. According to tlic time they have been 
enjoyed, even so let them be made use of [in turns] by the bro- 
thers/ds) Wealthy means such as has been set apart as the share 
[to be expended for] religion, and so entered in a deed. H 
contained in wells or the like. Fixed property^ a means of lived!- 
hood [vritti.] Do not resemhle^ [that is, are] unfit for partition* 

24. The division of property, concealed by dccidt from the 

other brothers, is thus explained by Yajnavalkya : EITects which 
have been withheld by one .-co-heir from another, n.iKl which mo 
discovered after the partitio.n, let them again divide in GC|aal 
shares : this is a settled rule,”!^) withheld ^ whotbcfr by tdic 

eldest, younger, or other brothers, among tho co-litdrs ; biiti siijH 
Mann : An eldest brother, who from avarico slia.ll dcfraiui his 

younger^ brothers, shall forfeit the honours of his primogoriitiire, 
be deprived of his [additional] share, and bo cliastised liy the 
king.^n^) 

25. In this place also, the term eMed brother^ is used merely 
to denote the heirs generally, by the argument exoinplified in llio 
loaf and staff ; and the meaning is : If blamo attaohes ev on 
to the eldest, how much more to the younger oues?^ Kvon so 
Gautama: ''Him mdeed,, who deprives an heir of his right share, 
he does certainly destroy ^ or, if hO' destroy not him, he destroys 
Hs son, or else Ms grandsond^(*^^5 Whoever debars, or excludes 
from participation, an heir or person entitled to a share ; he, being 
thus debarred of his share, destroys that person, who so debars him 
of his right ; or if he do not destroy him, he destroys his son, or 
his grandson. 

26. Ndrada : That wealth, which has been acquired by a 
man after separation, belongs to himself alone : what has been, 
recovered, after being semed or lost, and the before mentioiied 
property [may be afterwards] [divided] .'’(6) Before wvnlmmd, as 
[property] conc ealed by any one, among the eo-hoirs. lAii/ he 


(1) Brihaspati, xxt, 79—84 

(2) IL Cole. .Dig., 471, ccclxv 


(3) Yajnavalkyju ii. 126. 

(4) Mann, lx. 21*.l 


[|| Wnt Gautama in the S. B. E. Series, 

(6) Not found m the Institutes of Narada in the S. B. E. iSeries. 
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afterwards^ — divided is understood [to complete the sense] .Manu; 

When any common, property whateYer, is brought to light after 
partition has been effected, that is not considered a [fair] partition : 
it must even be made again/^(^) 

27. Yajnavalkya states the modes of decision in case of denial 

of partition made by any one ; When partition is denied^ the fact 
of it may be ascex’tained by the evidence of kinsmen, relatives, and 
witnesses ; and by written proof, or by house or field separately 
possessed. ^^(2) From the term, separately possessed^ we must under- 
stand the word yautaha (separately held) as an adjective, of 
‘ house ’ and field/ Narada also says : If a question arise axnong 

co-heirs in regard to the fact of partition, it must be ascertained 
by the evidence of kinsmen, by the record of the partition, or by 
separate transaction of a flairs. 

28. The same author says : ‘^^The religious duty of unsepa- 
rated brotliers is single. When partition has indeed been made, 
religions duties become separate for each of them.^^(^) Here the term 
unseparatedy is intended even to denote the condition, whilst the 
substantive, ?>ro^?66r5, is [merely] used illustratively of which the 
condition is so denoted. By this [reasoning], it results that in every 
nriseparated family, of whomsoever it may consist, father, grand- 
father, son, son’s son, paternal uncle, brother, brother's son, or any 
other [member], the religious duty is single. 

29. Here again, as, in the unity of place, time, agent, and the 

like, one agent is by reasoning obtained for several causes, as 
supporting several parts of one act; so even, we may understand 
from the text, that there may be distinct acts, of agents [other- 
wise] UDseparated. Hence all those religious acts required for 
performance of sacred, as well as of more common rites, even of 
unseparated brothers, are separate for each, in manner of the dis- 
tinctions in the nature of a consecrated and a common fire, and the 
like, being connected with distinct agents. Even so the sraddlia 
also, of the paternal uncle, brotlier, son, or others at the Amavasya, 
and other [seasons], is even separate, by I’eason of the separa- 
tion* of the manes. But the sraddlia, &c., of brothers [dying] 
without a sacred fire, is to be executed by one agent only, 
because the manes honored are the same. In case of separa- 
tion of place, by residence abroad, the srMdhas are even separate. 
The acts with the fire, requisite for the rites of those who main- 
tain a sacred fire, also, are even separate ; but the worship of the 
household deities, the Vais vadeva and other rites, are to be done 
by one agent only. Even so Sakala says: Residing with one 
dressing of food, worship of a single household deity, and inox*e- 
over one single sacrifice at meals to the Visvadavas, or manes, shew 
unity. In a family of divided brothers these acts are performed 
in each house separately/’ ' _ 

(!) Hot found in the Institutes of Manuiti'the S. B. E. Series. 

(2) Yajilavalkya, il 140. (S) Harada, xiii. 36. (4) Harada, xiiL^37. 
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30. As for tlie text of As^alajanay' as quoted in tlia Birijafca : 

those who reside with one dressing of food, even if ; pro» 

vionsly] separated, the eldest alone need perform tliose four 
fices, which follow the Vakyajna; if men of the twi(asbo}‘a 
classes, nnseparated as well as separated, have tlieir meal dfesseJ 
separate, let them each celebrate these sacrifices separately previous 
to taking their food, day by day it has reference to persons 
re-united [after separation], because this coiiciiision is clciirly ascer- 
tained, from the one phrase, of separated persons also, residing 
with one dressing of food, and the other :*"' of separated, and 
unseparated coparceners/Mn the text. 

31. Therefore, in case there be a separate dressiitg of food, 

among the re-united the great sacrifices [Maliayajna] are separaim 
The Vakyajna is the Braiimayajna. The phrase, irhirh 

follow it^ is here the atadguna form of a Bahavrilii cumptmud, [ not 
being a component part of that which it denotes] ; or if it won? 
of the other form, [being a component part], ilie phrase, ‘tlie 
Vakyajna, and the rest,^ would be void of meaning. Ah iliere is 
no reason for omitting the first mentioned, the term four wonid 
mean Brahmayajiia and the next three. Hence, tlu^ Fndhmayajnii 
is to be even separately done. But [after all], tiieso two texts 
are not respected by venerable authors. 

32. And these texts also, recorded in the Dharma Fravritti : 
^^Sons unseparated must celebrate one anniversary sidddlia for 
both parents : if they be in different countries, they may perfoim 
it separately with the Darsha [or Amavdsysi] and Tuoiitlily 
sraddhas : If they be abroad in other towns, uriseparatecl brothers 
are, even at all times, to celebrate the Darsha and monthly srahkllia 
for both parents, each separately: When nnse}:KiratetC bill; resi- 
dent in different towns, each living upon the wealth aeqiiirefl iiy 
himself, those brothers should celebrate the srdcldha and JVtrvami, 
each separately, with the following one in the Smriti Samnclil 
chaya : '' The Vaisvadeva sacrifice, and the anniversary sracblha, as 
well as the Mahalaya [or Pitrupaksha] rite, are/in-ease the 
family be spread abroad, to be celebrated sepiratek', nntL tin* 
Darsha sraddha in like manner are, by a certain a,ntiior, >uid 
have reference to the re-united, residing in tlii!ert‘ul 

The correct opinion, howevei’, is, that these are all uimm heotie. 

33. Or else, if there be unity of place, time, agent and the 
rest, the instrumentality of one only is found by reasoning But 
where the agents are different, the same results by the text’ 

As in a difference of place, there is a want of concurrence both of 
the text andreasoning too; the sraddha, &c., slioiild !)e separatelv 
.. performed.. ■ ^ These .texts, .are founded on" mere roasouing, Tms " U 
the point briefly. ® 

j t declares other signs' also, of partition : « Separa- 

;ted,,but.,ipt:M^^^ brothers, may reciprocally bear tesfcimonv 

(Jiflj and 
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aecaptance; cattle^ gram, houses/ laad, and attend must be 
considered as distinct among separated brothers, as also the roles 
of gift, income, and expenditure, THose by whom such naatters are 
publicly transacted with their co-heirs, may be known to be sepa- 
rate, 0 ?en without written evidence/^(i) Gift and acceptance have 
reference to borrowing transactions. These veiy terms, ^gift and 
acceptance,^ are repeated in the second text for the sake of clearness. 
Acceptance of cattle and the rest among separated persons, accom- 
plished by each part, is even the means of generating [sole] owner- 
ship ; but among unseparated brothers, acceptance by one alone is 
the origin of the [joint] ownei’ship of the others also. The rules 
of gift^ written deeds, and the like. Income, entry [or accumulation] 
of principal and interest, or the like. Brihaspati : They who have 
their income, expenditure, and wealth distinct, and have mutual 
transactions of money-lending and traffic, are undoubtedly sepa- 
rate/^(2) ^ Vanikpatham V means ^ trade.’ Yajnavalkya .* It is 
declared, that brothers, husband and wife, and father and son, can- 
not become sureties for each other before partition ; nor recipro- 
cally lend, nor give evidence for each other 

35. In default of all these signs of partition, proof by ordeal 
[must be resorted to], since the very same author has declared : 

In the absence of all these, a divine test is prescribed.”(‘!^) As 
for the text of Vriddha Yajnavalkya : In the case of doubts upon 
the subject of partition, the division must be proved by the 
kinsmen, witnesses, and written deeds : proof by ordeal is not to 
be resorted to it applies when there are other signs. 

36. In case also of total failure in ascertaining whether they 
were separated or united, a fresh partition is enjoined by Manu ; 

When there is a doubt of partition among the co-heirs, a parti- 
tion must be again made, even though they have ta.ken separate 
places of abode,”(^0 Narada states the duties of separated co-heirs: 

When there are many persons, sprung from one man, who have 
their [religious] duties [dharma] and transactions [kriya] apart, 
and are separate in the implements of work [karma gun^h], 
if; they do not transact affairs together should they give or sell 
their own shares, they do all that as they please: for they are 
masters of their own wealth/’C^) Duties : ceremoninh, that is, the 
;five great sacrifices, [para. 31,] and the like. Transactions^ com- 
merce, and the like worldly acts. The implements of work, household 
necessaries, and the like, as the means of performing the acts [of 
the lionseholder] . By the separate existence of these, a partition 
is manifested. The sense is, that they, so separated, may [each], 
even ■without the consent of the others, make the gift, sale, or other 
alienation of their respective shai’es. ' ■ ■ 

(1) Niirada, xiii. 39, 38, 40. ; '(5) Yajnavalkya, ii. 149. 

(*i) Brihaspati, xxv. 92. (6) Hot^ found in ;the Institutes of 

(3) Yajnavalkya, ii. 52, Manu in the S. B. E. Series 

(4) Hot found. . ■ ,{7) ■■ - .Hirada, xiii. 42-43. 
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37. As for tlie text of Brihaspati : Separated heirs, as tliost^ 
who are unseparated, are equal in respect of irninoveablaH ; for onc^. 
lias not power over the whole, to give, mortgage, or sell it. : 
cording to Madana, it is for putting a stop to the right aiiiong 
co-heirs, even separated as to their shares of [moveahlci] t3llcH*t.s, 
[though unseparated in other respects], to dispose, by gift or 
other mode, without [general] consent, of grain, or the hivi% tlio 
produce of undivided fields, or other [fixed property J . According 
to Vijnanesvara and others, it ivS for the sake of obyinJing any 
future doubt, whether they be separated or united ; lov, by the 
consent of those unseparated, the facility of the traiisaetiou is 
ensured. 

38. The same author, with refei^ence to one separated by bin 
own wish, and afterwards disputing, says: — if he siibHcquently 
dispute a distribution which was made with ids own 

he shall be compelled by the king to abide by his nhare, or be 
amerced if he persist in contention/’!-) Cuidmiiiru^ portinucKms 
pursuit. 


SECTION VIIL 

On obstructed heritage, or succession. — {Sapraiihantllia IMyfL) 

1. Now of the order of succession to obstructed heritage 
Yajnavalkya thus relates the order of suecessi^sn to tht‘ wealth 
of one [dying] separated, and not re-imited: “'The wile and the 
daughters also: both parents; brothers likewise, and ilndr muls ; 
gentiles, cognates, a pupil, and a fellow-student: on faihnaf of tin* 
first among these, the next in order is indeed heir to the estate 
of one, who departed for heaven leaving no male issue. I'his rule 
extends to all [persons and] classes/’(’b 

2. The wife, if faithful to her husband, takes his wealth ; 

not if she be unfaithful ; for it is declared l^y Ka ty lyana : i.et the 

widow succeed to her husband’s wealth, providtui die bc 3 chaste.’’! 
So Harita says: ^^If a woman becominga widow in lier youtli, be 
headstrong [suspected of incontinence], a mainteiiancc must in 
that case be given to her, for the support of life/’^-'b Ihurjapati ; 
'' Dying before her husband, a virtuous wife partakes of ius con- 
secrated fip; orifher husband die [before her, she shares] his- 
wealth; this is a primeval law/’ Gomemded Jhe, ull the | three 
sacred] fires. The same author says; '^laving taken Im inovn- 
able and immoveable property, the base and the precious metaki the! 

clothes ; let her duly offer his monthly, half- veil rly 
sraddhas ; with presents offered to his manc^s, anil by piouK 


(4) Not foiiiwl ill Ode. Dig. 

(5) 11, Oole. Dig,, 536, ttceeix, 


(1) Brihaspati, xxv. 90. 

(2) Ihidf 94-95. 

(3) Yajnavaikya, ii. 135 and 136. 
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liberality, let her honour the paternal uncle of her husband, his 
spiritual parents, and daughter's sons, the children of his sisters, 
his material uncles, and also aged and unprotected persons, 
guests, and females [of the family] iJase metals^ namely, tin, 
lead, and the like. 

3. As for this text of Brihaspati: Whatever property a man 
possesses of every kind, after division, whether mortgaged or 
not, the wife shall enjoy after the death of her husband, with the 
exception of immoveable property. Even if virtuous and if parti- 
tion have been made, a woman is not fit to enjoy immoveable 
property :(i) it, according to the Smriti Ohandrika, refers to a 
wife who has not [even] a daughter ; for a woman having a 
daughter obtains the immoveable property also. Madhava, again, 
considers it to relate to the prohibition of sale, or other tx'ansfer, of 
immoveable property, by a widow, without concurreiice of the 
heirs. 

4. As for this text of Katyayana: After the death of the 

husband, the widow, preserving [the honour of] the family, shall 
enjoy the share of her husband, so long as she lives : l3ut she 
has not property [therein, to the extent of] gift, mortgage, or 
sale^^;(2) it is a prohibition of gift of money, or the like, to the Vandi, 
Charaj?a, and the like. But gift for religious or spiritual objects 
and mortgage of the like, suitable to those objects, may even be 
made since fixed and moveable property are both noticed, in the 
above quoted text: Having taken, &c. [para, 2nd] and 

from this of Katyayana himself : A widow, actively engaged in 

meritorious observances and fasts, constant in the duties of her 
widowhood, intent upon restraining [her passions], and making 
holy gifts, even if wanting a son, shall reach the heavenly abodes.^HJ^ 

5. Moreover, the text of the same author : Heirless property 
goes to the king, deducting, however, a subsistence for the females, 
as well as the funeral charges : but the wealth belonging to a learned 
.Brahmin [srotriya] let him bestow on learned Brahmins and 
further that of N^rada : ^^Except the wealth of a Bralmaiia [property 
goes to the king on failure of heirs] » A king, who is attentive to 
the obligations of duty, should give something as maintenance to the 
women of such persons. The law of inheritance is thus declared 
have both reference to concubines, because the term, ^ lawful wife ^ 
[patni], is not mentioned. 

0. But as for this of Nm'ada : Among brothers, if any one 
die without issue, or enter a religious order, let the rest of the 
brothers divide his wealth, except the wife’s separate property. 
Let them allow a maintenance to his "women for life, provided these 
perserve unsullied the bed of their lord. But if they behave other- 

(1) Bxnhaspati, xxv. 53-54 (4) Narada, xiii. 52. 

^2) Hot found. (5) xili. 25 and 26. 
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wise^ tie brothers ;ioaj resume ... that' allowance/^ ji rohik'^H to 
the women of one dying unseparatedj [orj re-niiited., beemuHo 
the reading [o£ the text] occurs in that coiitcxt ii('c*3rdiis;4“ tu 
Madana. 

7. Katyayana : But if her husband liavii dopariofl fnr 

heaven^ the wife obtains food and raiiiieiit : or il uosep'O'afi '1^ 
she will receive a share of the wealtlij so long as she liv.'s. 
The term unseparated is illustrative also of a re-nnited, iainily. 1 la- 
word ‘ but [too]^ has here the sense of ‘ ord Fnais this a 

double. object of the text., according to Madana : t he last 5^ hoini’-t ini 5 
referring to a wife lawfully married; the first, lr> a. eonciibine, 
The foundation of this expoBition is open to ({uosliom Ihit Luo 
same author clearly explains the real meaning : Sln^ win is ifionit 
upon her service to her venerable Guru, is lit to enjoy thu --haro 
assigned : should she not perform her proper duty, lu^ .shall nisha* 
her [only] clothes [already] worn,aiid a morsel of Iboti/’ I if r (inru^ 
her father-in-law, and other [venerable relatives ;. At his pleasure, 
she may receive a share ; otherwise, merely fouil and rnimnd. This 
is the meaning, 

8. The same author says: ^^But a wife, win doi,M nndieiiiii~. 

acts injurious to her husband, who has no sense of siunii'u win 
destroys his effects, or who takes delight in being faithh's- lu !ii'‘ 
bed, is held unworthy of separate property A- 

for this text: them follow this very same rule nlso^ with 

females degraded [by crime]: but clothes anti grain an? b»^ 
given to her, and let her be caused to I'eside wdthin tin hon>**/' it 
has reference to a husband [living], says a. certain nndern i-onipiler. 
This very rule that is, regarding the divort*e of a dogradof! 
[wife], 

9. A mere maintenance is ordained for a woman ^}r<pof*ir*J nf 

incontinence, from this text of Harita: If a wemmn, hocoming a 
widow in her youth, be headstrong [suspeciml (d‘ ' a 

maintenance must in that case be given to her lor the ^mpuorl tO 
life.*h2) Eeadstrong, according to the 51 itfikshara, ‘ suspeei 1 d 

of incontinence/ This establishes our argument that a law/uHv 
married wife, restrained [in her conduct], tukos the wealth, liuf 
if there be more than one, they will divide in, and lake shnn*s, 

10 . In default of the wife, the dauglitor >!mc*(a?ds. Hvm n< 

, Mam says : ■ “^.The son of aman is even as himself, uih! tin* daugh- 
ter is ecjual to the son : how then can any other inherit his pruport v 
but a daughter, who is as it were himself/ '(*‘b Ifrimre bemr.ro 
daughters than one, they areio divide [the estate], uihI fake | mirli 
a share,] 

11. In case also, some; of ■ them are marriml, nml Mmw. 
unmarried, the unmarried ones alone [succeed], liy rcuMm o! tiri- 
text of Katy^ana; Let 'the widow succeed to her liiiKbainbs 

(1) li Cole. Dig., 602, cccclsxxiv. (2) 11, Cuie, Dig., ;.aib rrrelx. 

(3) AIanu,kLl30* 
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estate, proyided slie be cliaste i and in default of liar, tlie daughter 
inherits, if unmarried 

12. Among the married ones, when some are possessed of 
[other] wealth and others are destitute of any, these [last] even 
will obtain [the estate], from this text of Gautama : A woman^s 

property goes to her daughters, unmarried, or unprovided for/h^) 
Unprovided, destitute of wealth. Those acquainted with tradi- 
tional law, hold, that the word, ^ woman^s’ [wife^s] includes the 
father’s also. 

IfS. In default of daughters, the daughter’s son [succeeds], by 
the text of Vishnu: If a man leave neither son, nor son’s son, 
the daughter’s son shall take his wealth. For in regard to the 
obsequies of ancestors, daughter’s sons are considered as son’s 
sons.”(*^) 

14. In default of the daughter’s son, comes the father ; in 
default of him, the mother; even as Katyiiyana says : The widow, 
being a woman of good family, or the daughters, or on failure of 
them, the father, or the mother, or the brother, or his sons, are pro- 
nounced to be the heirs of one who leaves no male issue :”G) and 
likewise Vishnu : “ The wealth of him who leaves no male issue, 
goes to his wife ; on failure of her, it devolves on daughters ; in 
default of daughters, it devolves on the daughter’s sons ; if there 
be none, it belongs to the father ; if he be dead, it appertains to 
the mother ; on failure of her, it goes to the brothers ; after them it 
descends to the brothers’ sons; if none exist, it goes to men of the 

same family [sakulya] ,”(5) 

15. As for the opinion of Vijhaiiesvara that in the complex 
term parents, the omission of one term and retention of the other 
[ekasesha] constitutes an exception to the regular compound 
[dvandva], and although the order [of construction] be not cer- 
tainly defined, yet the meaning [in favour of the mother’s priority] 
may be understood, because the woi'd ^ mother ’ stands first in the 
analytical form of the compound ; also, from the consecutive order of 
the particular compound [^mother and father’] being the rule, of 
which the omission of one term and retention of the other [^parents’] 
is the exception, and since the father is a common parent to many 
SOBS, whilst the mother is not so ; therefore, of the two, the mother, 
in the first instance, takes the estate, and on failureof her, the father; 
it must be set aside, as contrary to those texts : for the word 
^ mother’ being placed first, in the analytical form of the compound, 
is an exception to the general rule, in regard to the option allowed for 
the omission of one term and retention of the other ^ and further, 
there is no authority for fixing the proper order of succession with 
reference to the question whether the parent is common to other 
children or not. 


(1) i!^ot found. 

(4) Nofc found. 

(2) Gautama, xxviii, 24," 

(-5) Vishnu, xvii. 4—- 14 

(3) Vishnu, xvii. 4*7. . 
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16. In default of tlie motlier, the uterine hvulhev ; in. default 
of him;, his son. As for the declaration of Vijihuiesuira uint 
others/ 'thatln default of the uterine brother, those by dinWinit 
mothers succeed and on failure of tlieni, ilie sons oi tht? uterine 
brother/ it is wrong : since the term ^ brotiser ' Iuih the furce uf 
Svhole brother/ and a secondary meaning i.'. itnplied by thv iwm, 
^brother by another mother/ and hence an exposition In ihvorof 

both, is contrary [to reason]. Some, however, thus comnumt upon 
the use of the term ^brothers/; that since: brothers und 

sisters, with sons and daughters/^ is one of the nyaxiruH 1 uf b/udni j, 
and the term ^ brothers and sisters/ coalesces int*) |lhc comjdi'X 
term] 'brothers/ by the omission of one term and retention of flu- 
other, in a compound of two species : therefore, in dufanlt of 
brothers, the sister [succeeds]^h But it is not so, because there* is 
no warrant for holding the word to be an ekaseslia compound of 
dissimilar words. 

17. The sons of a brother also, if themselves fathericss at fha 
time of the paternal uncle’s death, provided tlicy arc (*iipabh‘of un- 
derstanding [the use of] property, wdil divide the father’s share 
with their father’s other brothers, on the analogy of the rule in : 
"Among grandsons by different fathers, the allotment shares is 
according to the fathers.’’^) 

18. In„.iefailt.,.pf brother’s. son succeed the gentile relatioiiH 

[gotraja] within the seventh degree, being conneeUnl by fniiora,! 
oblations [sapinda]. The first among these is tlm palcrna! grand- 
mother, from this text of Manii : " The mother alsc being ch‘iitl, the 
father’s mother shall take the heritage, [on fnilure nf brolhers and 
nephews] .”(2) Even though she is [hero] mentinned immediately 
next to the mother, still slxe is to be entered at flu* i‘iid, after the 
brother’s sons, after the manner of the entry uf [the sriddhu for! 
uninvited persons at the end, as she cannot be placaul in the middle ef 
the compact series of heirs ending with brother’s mn [para. L 

19. In default of her, comes the sister ; under this f*‘Xt ef 

Manu : " To the nearest sapiiida, [male or ftmmle j , after him in llm 
third degree, the inheritaiuje next belongs : ami this uf Brilnm- 

pati ; "Where many claim the inheritance of achibllc.HH man, 
■whether they be paternal or maternal ndalions j'Haknlyim, or more 
distant kinsmen [bkidhava], he who is the nearest of ibem slmll 
take the estate.”(4) And [the next rank is] hers, both fnmj ficr 
being begotten under the brother’s family name*, and there ludng 
no further reservation with respect to the gentile relationship ! go- 
trajatva] : it does not. .particularly specify the same gtnililo kimlivd. 
Neither is sagotra relationship mentioned in the text a.s i,!m E/ixmnd 
of taking the wealth. 

20. On failure of her, the paternal grandfatlier, and lialm 
brother are both en titled to share and take it, their |)ro}:iiiic|yiiy 


(S) Manu, lx. 187 . 

(4) Brihas|mti, »?, 62. 


(1) Yajfiavalkya, xi. 120, 

(2) Mamx, k. 217. 
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being equal;, since the [deceased personas] own fathei' was begotten 
by the former of those two, and was himself the begetter^ of the 
latter as well as oE the deceased. The propinquity being similar^ 
and there being a want of any other notice, however slight, beyond 
the order of the text, or the like, therefore, in other cases also, we 
must act even thus. For this reason, in default of these two, the 
paternal great-grandfather, the father’s brother, and the son of the 
half-brother, shall take and share it. 

21. All the sapindas and the samanodakas follow, in the order 
of propinquity, as enumerated by Manu : Now the relation of the 
sapiiylas ceases with the seventh person, and that of samanodakas, 
or those connected by an equal oblation of water, ends only when 
their births and family names are no longer known.”(i) The seventh, 
as counted from the deceased. 

22. If no distant kinsmen [sodaka] exist, then come the 
cognate kindred [bandhn], who are thus specified in another 
Smriti : The sons of his own father’s sister, and the sons of his own 
maternal uncles, must be considered as his own cognate kindred.”(2) 
^^The sons of his father’s paternal aunt, the sons of his father’s 
maternal aunt, and the sons of his father’s maternal uncle, must be 
deemed \ihfather\H cognate kindred.” The sons of his mother’s 
paternal aunt, the sons of his mother’s maternal aunt, and the sons 
of his inother’s maternal uncles, must be reckoned his mother^s 
cognate kindred.”-’^) Here also, the order [of succession] follows the 
order of the text. 

23. If, on the other hand, [it be said] : As the right of the 
wife and all the others to the wealth is derived from the 
deceased liiniself alone, even so that of the cognate kindred is 
derived in like manner from him : What title then can the cognates 
of: the fatlier or of th<^ mother [of the deceased] have to the wealth ? 
Ihie term ^ soms of the sister of the father’s father,’ and the like, is 
only for the sake of shewing who are called matru-bandhus, &c., and 
not for shewing the connection with the wealth.” [I answer] : 
Even without that text, if, after the example of the fathei^’s 

uncle, liis paternal uncle,’ and the rest, in like manner 
also, the continuous application of that term [cognate] among 
the father’s and the mother’s cognates be held to exist, by con- 
junction [of kill through >some intermediate person], the text 
merely showing the devolution of the terms would be super- 
lliioiis. Hence, the text- has a meaning only by the acceptation of 
pateriuil and maternal cognates, in considering that subject in the 
rules of succession to property. The conclusion is, that the very 
same applies, by the declaration of the cognate affinity, to the rules 
for impurity amd other [mutual obligations] . 


(1) Mami. V. 60. 

(2) IL Cole. 1)%., 570, ccccili. 

(3) Quoted as Baudhayaim^s in some books but not found In his Instl- 
tides in the S. B. E. Series, 
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24, In default'd cognate kindred, tlio proceptor; ou faJIiire 
of him, the pupil ; by this text of Apastambo, : '‘ If ihon* In^ no 
male issue, the nearest kinsman inherits : or, in tiefaiilr of kiiidri‘d, 
the preceptor ; or, failing him, the disciple/'di 

25. In default of the pupil, the Fellow-.stinhmt in tho 
cessor; in default of him, a srotriya ; from the tvxt of Ihnitnuia : 
^'Venerable priests [srotriya] sliould slum? the wealth of u lh*Ui- 
min who leaves no issue/^i^) 


26. In default of such a one, any other Brahmin, by rvnsu}\ 

of this text of K%%aiia : But in default of all thoscs t he J:av fu'i 

heirs are such Brahmins, as have read tin* thn‘e \'tMla,s, ;h are puro 
[in body and mind], and as have subdued their pa,-sions, Thu> \ in ue 
is not lost.^^O'^) And Narada says the same : in every ea>t% ihe 

king may take the wealth of asubject dying wiihout an hoir, 

the estate of a Brahmin: for the property of ji Ihrihniin dying 
without an heir, must be given to srotriyas.^hh 

27. Briliaspati: ^'If Kshatriyfis, Vaisy.is. or »iie 

childless, leaving neither wife nor brother, let the king tako the 

property ; for he is indeed lm*d of 

2d. Yajnavalkya states a distinction with regnrd to tin* e>f:iles 
of ascetics and the like: ^^The heirs <d’ a liermit. th' an aseetie 
and of a student [Brahmachari] are, in their mah*r, the pre«H»ptnf, 
the virtuous pupil and the spiritual brother arjf! aH>mdaie in imib 
ness.^^(^) The student, a perpetual one ; for the fuiher a, ml tin* 
even are [the natural hems] of atomporary student, fhv st^inhuii 
brother, one who has agreed to bear the appellation fd‘ ‘ hnnhor,’ 
An associate in holiness, one appertaining to the samt* herinifngn, 
'Being a spiritual companion, and bcdongiiig to the >ame In rmiUtLO*' 
is a compound of nouns designating the same person, Karifm- 
dharaya samasa] . According to ^jhanesvara, iho ^neee^^ion nf 
preceptors and the rest, is in the inverse onhn*. fbu Mudann pn- 
fers the direct order, from this text of Vishnn : Tho spiriimd 
preceptor shall take the property of a deceased hmmdid* 7. 


29. The funeral rites of the deceased, as far as tin* leni Bda\ b: 
rites inclusive, must be performed by that person j aifnnjg i lio j 
who takes the estate, whoever it may be, iwmi as far th,- kinf^ 

liimself. Even tliiis ?ishim sjiys: “Jle whu is li.-tr t.. th,. .-tut.'T 
is tlie giver of the funeral oblations. 'I'liis sumo manor ha.' Ix eii 
fully explained by me in the Sraddha Mayukhu, in dotorminitm' tio' 
order of those bound to perform them. 


(1) Apastamba. i", 6,14, 2 and 3. 

(2) Gautama, sxviii. 41. 

(3) Word for word from Manu, ix. 188. 
(4} TsTot found in Narada’s institutes in 

the S. B. E. Series, 


{rd x\v. r>7. 

(6) Vfijfiu^uikya, ii. I,:r. 

(7) ViHlinin xvii. Ik 
m Jhul XY. itn 
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On re-union after partition , — - {Samsrisldai) 

1. — Now we proceed io expound the doctrine o£ re-nuited 
coparceners. On this subject^ Brihaspati defines re-nnion thus : 
“^^HowliOj being once separated, dwells again through affection 
with his father, lorother, or paternal uncle, is termed re-united.^^d) 
This re-union, according to the Mitakshara and others, can only 
take j)lace with a father, brother, or paternal uncle, not with 
others, because no others are mentioned in the text. But the proper 
senseis, that this [re-union] arises even from the joint location 
of the makers of the [first] partition. For the words ^ fathei*, and 
the rest,^ are merely in the same way as in a part to denote the whole 
of the persons who make the partition, in the same way as in : 

He measures the altar half within, and half without^ ^ ; othei^wise, 
there would be a division of the text itself. Hence, re-nnion may 
take place with a wife, a paternal grandfather, a brotller^s grand- 
son, a paternal uncle^s son, and the rest also. ‘^^He who, being 
oiice separated [from the co-heirs] dwells again [in common, is 
termed] reunited : from joint location the sense of separated 
brothers, sons, and the like, does not result. [When two settle 
thus] : ‘ The present, or future wealth of us two, is common pro- 
perty, until we make a partition a second time,V when there 
exists such a sign, either by an understanding or expressed wish, it 
is a union. 

2. In this place, Mann states a distinction : If brothers, 

once divided and living again together as parceners, make a second 
partition, the shares must in, that case be equal: there is not in 
this instance any right of primogeniture [jyeshtyam] .^^(2) Here, 
some say : ^ that, the unequal distribution being negatived by the 
phrase, ‘ the shares must in that case be equal, ^ the prohibition of 
the ^eldest son^s rigliF is repeated for the sake of making it 
clearly understood that although there is to be no inequality in 
makitJg up the share of the eldest, yet in the distribution the shares 
may be even unequal, when made up of greater and lesser shares 
at the time of re-uniting the property. 

S. But since the teimi, ^ eldest son^s right^ [jyeslityani] and 
the like, is merely a declaration of the general meaning, therefore, 
if [the contributions to] the wealth were greater and less, still the 
share of each must be equal. And the same is the popular practice. 
Hence, as the foundation of the practice is derived from this tea: t, 
any supposition of a declaration contrary thereto, is at variance 
with reason ; for another author has said : The body of the law, 
like grammar, for the most part, is based on usage/^ 

(2) Maim, ix. 210* 


(1) Brihaspati, xxv. 72. 
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4 Brihaspati : " If any one of the re-nnited l^rotiuTK acquire 
wealth by science, valour, or the like [with tiKMiso of I),., j.m.l 
stock], two shares of it must be given to him ami tlie Miaii 
have each a shared’d) According to Madami, tlio timinnug ot 1 u, 

text is, that a double share being establinhod lor tbo uofjiun*r. oy 

the phrase, ' to the acquirer, two shares, ’ 1 lien in a piirtilmn inmmg 
funseparated] brothers not re-united, he gets two shares, only m 
what he has acquired without detriment to tlic* lathers wimltii ; 
but in a [fresh] partition among re-nniled brothers, he gets two 
shares of what was acquired by him, even if at tlic dctriuieut ut 
the re-united property. 

5. Yajnavalkya enumerates the onler of those ciititied to suc- 
ceed to the wealth of one re-united ; ‘'As of :i rc-imiled | . o-!u*ir ' , 
the re-united [co-heir], so, of the uterine brother, the uterim* 
brother,”(2) which is an exception to the reguhir sneecssion (ieiioted 
by “The wife, the daughters,” and the rest. Jleneu, iliis meatiing 
i-esults, that it is the re-united parceuer.ship, a.nd t lie rest, u inch 
causes a preponderance of the right of inheriting iJie properly of 
a re-umted parcener. 

6. As for the doctrine of Vijfianesvara, .Madami, and others, 
i.e., ‘ That this also refers to one devoid of son, grand.'.on, or great- 
grandson,’ both from the maxim ‘that the snlijeet. foniiing an 
exception be of a nature similar to that [of the rale wiiieh is re- 
jected,’ and from the necessity of coiinectimi In tween the tenii.H ol 
the former text : “ Of one who departed for heaven leaving nu male 
issue,” and the prcseuii one : therefoi’e, even tlmugh tliere exist u 
wife, or other un-reunited near heir, of such a one dying alter 
re-union, still, the others alone who had re-united with him, will 
take his estate,’ it is open to que.stioii. There is no neressity for 
borrowing a portion of thatte.vt, as this text can well be nmierstood 
without that. Nor need the similarity of the .sniijeci. of a rtiiound 
an exception be thorough-going. ’.I’lie similarity may btj jiartiul as 
in respect of sapind.aship. But it may be argucnl that tlc’ term *' ..f 
the deceased” must necessarily be borrowed. Vet, it eauhoi hr sn, 
for that very term is found in the text of Matiu, to be pi e-enijy ad- 
duced [para, lu]; “be deprived of Ids aliotmetiL at lim di-i i dniiiiaj , 
or should any one of them die. ” But if connei.-iioii : of t he lenus 
be allowed, in the case of .sous, some re-uniU:il with tic i.iiiiiT, and 
some not re-united, or of graudsoms so ■situated w ith .sens, tfiev 
would share equally, which is ti coiitr.idiction : and in the eas.> -if 
one having male issue, this text does not apjily . 

7. And here again, [such couuection] is atvuritineu with that 
practice, which is an indication of the authority of ( he htw, ' par.i. '■i i . 
But [should it be said], ‘ though the text bo inupplieable, in 1 lie 
case of one having male issue, in default of Huch euiitieelinn ; vet 
if there be an assemblage of sous not re-united, wit It brotlmr.H 
re-united, or the like, then the brothers and rit.her.s fre-itniled ] 

(1) Brihaspati, xxv, 77. ^'Yajulvafkyl, iiT i;J8 
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would obtain the wealth, not the sons or others [not re-united] / 
it is not so ; because in the last hemistich of the [above] text, it 
will be shewn to be unworthy of respect* 

8* The sense of the first quarter [of the whole text] : Of a 
re-united [co-heir], the re-united [co-heir] has an exception in the 
second quarter], of the uterine brother, with which the other is 
connected. The meaning, therefore, is that in a case embracing 
both whole and half-brothers, all re-united together, only the re- 
united whole brother will take the wealth of the re-united brother 
deceased. The last hemistich is as follows : Shall give up the 
share, to [a son at any time] born; or shall retain it, if he died 
[without issue] and the sense of it isjthis : If the pregnancy of 
the wife of a deceased re-united co-heir, be unascertained at the 
time of dividing the [re-united] property, and a son be afterwards 
born, the paternal uncle or other re-united [parcener] shall give 
the share to that son ; but, on failure of him, he [the uncle, &c*] 
himself shall take it/ 

9. Here, the filial relation alone affords the right of taking 
the father’s share ; not the fact of production posterior to the par- 
tition, since this cannot cause such a result, besides it creates 
prolixity and would have the absurdity of denying the right to a 
share, in the case of a son produced in another part of the country 
previous to partition, but unknown [at the time] . Therefore, to 
the son previously born even, though not re-united, the uncle, or 
other [parcener] though re-united, shall give his share. 

10. The same author propounds the right of an uterine 
brother not re-united and a half-brother re-united in taking 
shares of the wealth : ‘^One of a different womb, being again associ- 
ated, may take the succession ; not one of a different womb if not 
re-united : but [a whole brother, if] re-united, obtains the property; 
and not [exclusively] the son of a different mother.”(^) Here, from 
the terms, one of a diif event womb; son of a different mother^ the half- 
brother alone is not intended, but the paternal uncle, and others 
likewise, because there is nothing to distinguish such association ; 
for, if otherwise, we should have the absurdity of rendering sense- 
less the union with uncles, and the rest, already established [by the 
text at para. 1.] And there is a want of any other acts suitable to 
a state of re-union. 

11. If not Te-U7iited ; this term applies to those both preceding 
and following it as a lamp upon a threshold. (^0 So, the word 
re-tmiiedj by varying the application of it, is to be understood of 
the whole brother, as entitled by union, both of the wealth and also 
of the womb. The word if occurring in the former phrase, is to 
be understood immediately after this, as well as at the end of the 
text. The word ^exclusively’ [even, et?a] should be supplied. 

(1) Yajfiavalkya, ii. 139. 

(a) As a lamp on the threshold : This expression as well as the expressions ‘ like 
the crow's eye* and * like the middle stone of a jewel * are often used by Hindu 
writers in the sense In both directions.’* 
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12. Tlie following are the meanings ol'tliu tt'rins of tliix tt'xt ; 
' One of a different womb,’ that is, one of a sejnifai.i; womb : t ho 
wife, the father, the father’s father, the half-brotfiiT, paim'' 
nal uncle, and others, if they be re-uuited, may luki- tin- w,-iil!li, if 
not re-united, those of a different w’onib do not ; sih'ci-omI . li'-uci', 
by the method of agreement and dilfcnmcc, ilm re-iui!nji ..f o!!- 
of a different womb, is declared as the roa.-'on lor hi,' iiiKiog ino 
wealth. A whole brother, termed ‘rc-unitcd,’ . by iiiiioii oi i lio 
womb], even if not re-united [by union oi tlio woiiil li , . v. id tai.o 
the property.' By this reasoning, even the commumiy of womb 
alone is declared a sufficient reason. So, om* rmiinii •,■<!, n- p 

ing union of wealth ; but if only born of a diiViTont nr'l luT, lu- will 
not take anything whatever. 

13. Prom the above, this ro.sults, ihut, tlu! i m; from Ins n*- 
union, the other from his community of womb, Imih j'dnl ly -imn- 
and take it [between tbem]. Mami spceiully ih'trrmim-' ihm vio'y 
principle, in tbe right of succession iuimiig ri'-iiiiitrd per-ons ; 
" Should the eldest, or youngest, of soverui lirolliiTs, In; d. priii-d 
of his allotment at the distribution, or .should any ono of ilnmi die, 
his share shall not be lost: but the ntcrinu Imutliers and .'I'toiv, and 
such as were re-united after a separation, shall assombJo togi-thor 
and divide his share equally .”(B Be dqirived q/’by oiu oring ain u her 
order, by degradation from sin, or the like. Citrine, mii.-t bo joiio'd 
with brothers, in construction. Avd such tvcrc Te-Hjiih'.d, tfml is, 
the wife, the father, the paternal grandfather, tlie Inilf-iirmht'r, 
the paternal uncle, and the rest, [para. 11. 

14. On this point, Prajapati states a distinction : “■ Whatever 
concealed wealth is brought to light becomes the property <d tie- 
re-united parceners : but lands and houses, t liosc noi iv-united .^hail 
entirely take, according to their shares.” CrnmnCd vtulih, wlm! h 
capable of being hidden, by depositing in tin.' ground, or o!lM'rwi‘.c, 
as gold, silver, or the like. Such, those rfi-unf/rd, that is of u 
different womb, shall take ; but landed properly, the uterine brrithiT 
[takes]. Kine, horses, and other [animals'!, ‘1110 uterine brot!i.-c 
and he of a different womb [shall share]. .\ccordinLr to Pladamn, 
he of a different womb _alom', if rc-uriised, will take' tin- houst-, 
horses, and the like j bat it is not so noted in the text. 

15. According to the Smriti Ohandrika ; 'But if there e.xisl 
only one species ef property, out of the above sources, as <-on- 
cealed wealth, land, kine, and tbe rest, the uterine bn it her alone 
even not re-united, takes it.’ The proof of this must be cmsidereil' 
Among uterine brothers, if some of them are re-nnitrd, but oifee 
brothers not, nevertheless, those ro-unitod alone will (;tkc lim 
wealth, because community of womb, and re-union, exist as :i, u.mbk- 
cause [of succession]. Even so tlautama ; "When a re-uiiited 
[parcener] dies, his re-united co-heir shares Ids est!iie,”(‘' ami 

(1) Manu, ix. 211, 212. (27fbmtama. xxVni, 2-, 
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Briliaspati : Two brotliersj who become re-united tbrougli aSec« 
tiori, [after being separated] share tnutually/T^) 

16. Here, this is the ultimate drift : ^ A son, whether re- 
united with his father, or not re-united/ shall obtain the entire 
paternal share/sinoe the power of intercepting the right to take a 
share, Hesin the filial relation. Among [several] sons also, when one 
is re-united, and the other is not, the re-united one alone [succeeds], 
by the text [para. 5th] : Of a re-united [co-heir,] the re-united 
[co-heir]/^ 

17. In a case of re-union, between a father, a son and any 
other not being his son, the son alone [succeeds] , because the same 
has already been declared [para. 8th], by the terms : shall either 
give up, or shall retain,’\%c. 

18. In a coparcenary father, brothers, paternal uncles, and 
others, not being sons, re-united, the parents alone [take it]. Of 
them again, the mother is fii’st, and then the father, according to 
Madaiia, 

19. But [after them] the brother, paternal uncle and the I’est, 
shall even take and share it [equally] : for among them all, the state 
of union exists, as the cause whence their right of taking [shares] 
is derived. 

20. So likewise, in an assemblage of un-reuiiited brothers, re- 
united paternal uncles, half-brothers and others, they even share it 
[in common], by reason of the two phrases [the one, para. 10] : If 
not re- united j but [a whole brother, if] re-united, obtains the pro- 
perty : and not [exclusively], the son of a different mother (the 
other, para. 5) ; As of a re-united [co-heir] the re-united [co-heir], 
so of the utexfine brothei", the uterine brothe^.'’^ 

21. In case of the re-union of the wife alone, she alone takes 
it, from the same text ; of a re-united [co-heir] 

22. In an assemblage of the other persons, re-united together 
with her also re-united, they alone [succeed] j she does not. More- 
over, in commencing the topic of re-union, both Sankha and Harada 
have declared: Among brothei’S, if axiy one die without issue, 
or enter a i^eligioiis order, let the rest of the brothers divide his 
wealth, except the wife^s separate pi^operty. Let them allow a 
maintenance to his women for life, provided these preserve unsul- 
lied the bed of their loi’d : but, if they behave otherwise, the brothers 
may out off that allowance/^ The maintenance of the daughter 
of such an one, is enjoined, to be made out of her father^s share : if 
still unmarried, she will take a shai’e [for the purpose] ; if [he 
died] after that, her husband shall support her/’(^) 

28. And hero, as in the passage he who offers the rice for 
the sacrifice should, if the moon rise before its completion, divide 
the rice into thi^ee parts the sacrificial substance and the rising of 
the moon being mentioned, the use.' of 'the word sacrificial substance 


(1) Briliaspati) XXV*,: 76.. 


(2) Narada, siii* 25 and 26* 
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is enougli for the determination in the sacrifice ; even w>, Ihe tenn, 
amonq brothers, is not [necessarily] reqaired, since iivin the very 
commencement, there is a certainty of the agency o) re-iunte<l per- 
sons, in the shares, or like [succession], by deatli, (if entry uitu a 
religious order. 

24. As for what Saukha, in proceeding to (ixponiul rii-unmn, 
says : “ Of those also, departed for heaven without male i.s.sius t he 
property goes to the brothers : In default of them, both parenls 
will take it, or the eldest wi£e,”il) it, acfcording to Miidium, is in- 
tended to fix th 6 order of the un-rouoitod brothers, nod tlio 

upon the death of his paternal uncle, brother’.s son, or hall- brut bc-r, 
with whom he had previously made a ro-uniou. And, according 
to the same authority, in this case also, fir.sl is (hu muthcr, and 
next the father [para. 18], 2Vie eldest that is, she wliu [Ijc-st; 
preserves her duty. 

25. In default of a wife, the sister ; according il^ Hrihasputi 
says: " His sister also is entitled to take a share of it. This law 
concerns one who leaves no issue, nor wife nor parent.’'!*’! Sonic 
read, his davghter. In default [therefore] both of daughtui’ and 
sister, the nearest sapiijda succeeds. 


SECTION X. 

Of a woman’s peculiar property . — {tSlrhllmntt. ' 

1. Manu :“ What was given before the nuiitial iiro [ Jd/iy- 
agm] , what was presented in the bridal proce.ssion [AdJiy't vo hnniku] 
what was given in token of love IFritidatta] and what was received 
by her from her brother, her mother, or her father, are denomi- 
nated the six-fold property of a womaa.”i3J 

2. Six-fold, is here used in order to prevent | its reduction to] 
a smaller number, a [position] which is borne out by the word 
other in the following text of Yajuavalkya : " What was given to a 
woman by the father, the mother, the husband or a brotlier j 
or received by her at the nuptial fire [Adhyagni], or prcsoiited 
on her supersession [^kkedamka}, as also any other [ separato 
acquisition], is denominated a woman’s property.”!*) Vishpu like- 
wise specifies more [than those six] ; “ What has been given to a 
woman by her father, her mother, her son, or her brother j what 
has been received by her before the nuptial fire, [Adkyaguyu- 
pagata], what has been presented to heron her hasband’a espousal 
of another wife [adhivedanilca}, what has been given to her by 
kindred; as well as her perquisite [Sidfei,], and a gift subsequent 
[Anvddheyiha], are a woman’s separate property. 


(P 532, cccoiii. (Ji) Manu, ix. 19 1. 

(2; Bnhaspati, sxv. 75. (4) Yajiavalkya, ii. 143. 

(5) Vishifu, svn, 18. 
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3 In explanation o! property given before the nuptial fire 
[Adhyagn%] and the other kinds^ Katyayana says : What is given 
to women at the time of their marriage, near the nuptial fire^ is 
celebrated by the wise as woman^s property bestowed before the 
nuptial fire \_Adliya(jniha\, That again, which a woman receives 
whilst she is conducted from her father’s house [to her husband’s 
dwelling] is instanced as the property of a woman, under the name 
of gift presented in the bridal procession [Adhydvdhanika']. 
What has been given to her through affection by her mother-in- 
law, or by her father-in-law ; or has been offered to her in return 
for her prostrations before them^ is denominated an affectionate 
present IPritidatta], What has been received by a woman sub- 
Ni^quent to her marriage, from the family of her husband, is called a 
gi&,subsequent [Anvddheyika'jy and so is that which has been simi- 
larly^^ived from her own family : Whatever is received by a 
woman aM^e value of household utensils, of beasts of burden, of 
milch cattle^Br ornaments of dress, or for work, is called her per- 
quisite The meaning is, when the bride does not [as 

usual] obtain household utensils and the rest, then, whatever is 
given to her at the time ol: her marriage as the price of them, is 
termed her perquisite. What she receives on her supersession 
ladhiveda7iika] is explained by Yajnavalky a : ^^To a woman whose 
husband marries a second wife, let him give an equal sum [as a 
compensation] for the supersession, provided no separate property 
have been bestowed on her : but if any have been assigned, let him 
allot half.^’C^) Half, here means only so much as will [when added 
to her own property, make it] equal to the [prescribed] amount 
payable for supersession. 

4. Devala : That which a husband has promised for separate 
property [stridhaoia] must be made good by his sous, even as a 
debt.’^(^) Promised, to his wife \_stTiya %] . 

5. On the subject of giving property to women, Katyayana 
further declares: ‘^Separate property, excepting immoveables, is 
to be given to women by their father, mother, husband, brother, 
and kindred, according to their means, as far as tw^o thousand/’(^) 
The wealth to be given excludes immoveable property and must 
not exceed two thousand panas, according to Madana. So Vyasa ; 

A present, amounting to two thousand [panas] at the most, may 
be given to a woman, out of the wealth.^’^^) And this sum, of two 
thousand [panas] at the outside, is to be given every year, so that 
in a period of many years, more would by this [means be given] . 
If they are able, even immoveable property may be given, accord- 
ing to the same, [Madana] ♦ 

6. But, in property given to a woman with a view of cheating 
the heirs out of it, as well as ornaments or the like, given to her 


(!) IL Cole. Big., 585, 586, 587, cccckiv— vii. (3) Not found. 

(2) Yajnavalkya, ii 148. (4) Hot found in Cole^ Dig^ 

(5) 11* Cole. Big., 600, cccokxxii# 
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merely for the purpose of wearing, a woman has uu owners li ip ; or 

property]; for thus says Katyayana: whatuver Iiuh liiuni 

oiv^en to women with a fraudulent desigip as wei! as onUiLsrod 
to them for use, by their father, brother, or tluir Imsirtnd, i- di- 
dared not to be women's property, ytrkllianajJ’^^^ 

7. In what they have earned by the arts or 

friends or others than parents or the rest, women have pro - 
perty; for thus says the same author : The wenlfli,^ whuds^ is 

earned by mechanical arts, or which is recdvofl through aJTrnfjhm 

from any other [but the kindred], is always subject to her Ini dju ndd 
dominion. The rest is pronounced to be the wonnuds pi'o]Hniyd’(“) 
However, though a text says : A wife, a son, {Usd a slave, ^ an* | in 
general] incapable of property INirdhaua] : the weaJtli wlurh^tlu y 
may earn, is acquired for the man to whom they btdongd^^) it 
also relates [only] to wealth earned by mechanical ai*ts ami tho 
like. It is moreover agreeable to reason, to refer tliin also tlieir 
not having absolute dominion in wealth received on their super* 
session [Adhivedaniha] and the rest. 

8, Again, though Mann says : A woman should nevi‘r tnakei 
expenditure from the wealth of her kindred common to her and j 
many ; or even from the property of her lord witliout his assi*nt.”( 
Eoi^penditure is disbursement; yet, in some kinds of wealth, they 
are declared to possess sole property, by Katyayami : That whitdi 
is received by a married woman, or with a maidiui, in lloi 

of her husband, or of her father, from lier brother or From her 
parents, is termed the gift of affectionate kindred [SaudAjjuh'iMK 
The independence of women, who have received such is 

recognized in regard to that property, for it was given by th-ir 
kindred to soothe them, and for their maintemuiceb’ p* ovei* 

of women over the gifts of their affectionate kimirod is ww I’eit- 
brated, both in respect of donation and of Hale, acconiiug ihrir 
pleasure, even in the case of immoveables/'^^'b 

9, But over immoveable property given them by ihvir hus- 
bands, they do not possess full power, according tu this text of 
Ndrada: ^^What has been given by au a-ffeetionato liusbami i,o 
his wife, she may consume as she pleases, when he ih ur may 
give it away, excepting immoveable property/'^^^ 

10. The non-existence of absolute power in himlmnds and 
the rest over women's property, is declared by the Huian authfir: 
"'Neither the husband, nor the son, nor i.lic father, imr !lm 
brothers, can assume the power over a wonuiu's prcjperty, tn take 

. ft or, bestow it : If any of those ..persons })y force coiihiiiiu? I he 
woman's property, he 'shall be' compelled to make it good with 
interest, and shall also incur a, fine.. If such person, havitig tdi- 
tamed her consent, use the property amicably, he shall be riHpiiriHl 


(i) JNot found. 

/ol cccckx. 

(o) Manu, viii, 416 . 


. A..\» . 

■.(5) II. Dole. Big,, oM, cccc!xivi4«2t 

(6)B«J,595,coccWi, 
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to pay tlie principal when he becomes rich Manxi ; Such 
kinsmen^ as appropriate the wealth of womeii during their lives^, a 
just king must puTiish with the severity dtie to thieves: Such 
ornamental apparel j as women wear during the life of their hus- 
bands, the heirs of thehusband shall not divide among themselves : 
they who do so, are degraded from their caste/^(2) ffear, things 
worn by them, and which have been given to them for the purpose 
by their liiisbands or by others, Devala : Her maintenance, orna- 
ments, perquisite, and gain, are the separate property of a woman ; 
she herself exclusively enjoys it and her husband has no right to 
it unless in distress. If he let it go for a false consideration, or 
consume it, he must repay the value to the woman with interest ; 
but he may use the property of his wife to relieve a distressed 
son.^H'b Maintenance, wealth given her by her father, or the others, 
for the purpose of subsistence. Gain^ interest, [or profit]. To let 
go, get rid o/, and give away, have all the same meaning in this 
place. The word son is here used in its general sense, for [any 
member of] the family. Yajfiavalkya : A husband is not liable to 
make good the property of his wife, taken by him in a famine, or 
for the performance of some religious duty, or during illness, or 
while under restraint/T4) Here, by using the 'word husband alone, 
it is virtually declared that woman^s private property must not be 
taken by any other but him, even when distressed by a famine or 
other calamity. Religious duties, such as are indispensable. Under 
restramt, in fvimn. 

IL In some cases a husband, though unwilling, may be 
forced to restore it; for, says Devala : But if the husband have 
a second wife, and do not show honour to his fii'st wife, he shall 
be compelled by force to restore her property, though amicably 
lent to him. If suitable food, raiment and dwelling be withheld 
from the woman, she may exact her own [property,] and take a 
share [of the estate] with the co-heirs.'^TS) That is, at their 
hands, ' ' 

12. This, however, relates to a virtuous wife, for a wicked 
one should receive no portion ; and accordingly, the same author 
says : But a wife, who does malicious acts injurious to her hus- 
band, who acts improperly, who destroys his effects, or who takes 
delight in being faithless to bis bed, is held unworthy of separate 
property.^Tt>) And again : Wealth was conferred for the purpose 
of defraying sacrifices ; therefore distribute wealth among honest 
persons, not among women, ignorant men, and such as neglect their 
diities/^(7) 

13. The right of succession after a woman^s death to that 
[part of her] private property which is entitled a gift subsequent 
[Anvddheya'] is thus settled by Manu ; . ‘VWhat ' she received 

(!) IJ. Cole. Dig,, 594, ccodsxv. /■ \(5j TT,' Cole. Dig-, 599, cccckxsi. 

(2) Manu, viii. 29. , {^o) Ihld, 602, cccclsxxiv. 

(3) IL Cole. Dig., 597, cccekxviii. (7) Do, ■ ■ 

(4) Yajfiavalkya, 'ii.: 147. ' ' 
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after marriage [Anmdfieya] from the family of her himliand and 
what her lord may have given her through affection shall bein- 
herited, even if she die m his life-time, by her children f /Vim i .»( i) 

thl%Zh .'if tiH‘ same autliorl ()„ 

the death of the mother, let all the uterine brothers, and the iiterin., 
sisters, equally divide the maternal estate 

rio-b/lf “o»-existence of daughters and tj.o rest, the 

light of inheritance devolves even on tlie sons, from t},,,;,. 
nexion, then it becomes reciprocal. When this right is taken lin 
by unmarried daughters, then [the sons’ siiccossirm arisiriL'- from ^ 

SdMlaraXrtt according to the .Mit.tkshani, ‘it is 
ot declared that the succession pertain.s reciprocally to tin- Imol her • 

aeolarcd that there is no original connexion of sons jind d-u)<r!.t/>..u 
in property received by their mother after nvirriom Ti, ! • ;f i ’ 

org,Tmbyherl„,b.;dthrouKli 

the 2.“br-i, a sZT^nr;’" r 

S’"’ '’"‘ 1 “ ** t moteTokoo rf”ro2Vel ■■l.rf" 

a gJiarer, shares equally with the at / • “ Wt /„ 

It means, that if there be one [unmarr eff 
[daughter] receives a mere token of 

thing very small Tf i,„ rtspea, that i.s, only some- 

o( tf. iSd Life ? Lu” riZr;,f‘ ■‘‘“i'’’''?’’ 

mg to the text of Katvdvans • « Ar. f.-^i ' P^Umrs, accord- 

[brothers or] kinsmen.”^) ’ •‘^'«tcrs shall share with 

daaglL,®accor“ ttthrSxfoflH" ‘Puighfdrs of thoso 

ters of those daughters soiLthin J I? ‘1 5 

from the assets of theh .’"’I Po giren, as may b«lit, 

■natural affection/^(5) * ^f^nnduioihor^ on tho ^core of 

married daSghtL^Xnef n^t TS' ''"* 
same ; Property given to the '*■ ‘■’f tPo 

.yuberiw by 

i whatever is received bv ^ on. 

or other [ceremony] whilst seated w^arriiige 

according to Madina r ^ The wotd iHisband ; for, 

^envea 1.. ^ . 

texts_ of other aagesi’ ^stinct^ffotn’7PP‘‘^‘‘‘® the 

[-^nvadheya] or throufrh tb J acquired snbfiofmeut to 

— —■ — ^ '-'tmiaina ; “A woman's 


(1) Mann, ix. ISf), 
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property goes to lier daughters, unmarried or uiiproTided/^(^) 
Unprovided^ destitute of wealth. 

19. The daughter of a Brahmi:pi wife, however, shall take the 
wealth of her step-mother ; thus Manu : ^^The wealth of a woman, 
which has been in any manner given to her by her father, let the 
Brahmini damsel take ; or let it belong to her offspring/^^2) By 
giving the particle ^ or ^ the sense of ■ and/ we have it, ^ and shall be 
shared by [her issue] Some say, that the word Erfikmipi is used 
to denote any girl of equal or superior caste, but the proof of this 
must be well examined. 

* . ■ 

20. If there be no daughters, then the issue of those daugh« 
ters succeed, according to the text of Narada; ^^Let daughters 
divide their mother^s wealth; oi*, on failure of daughters, their 
ignBle mme [tad anvaya.y^i^) 

21. A distribution among daughters by different mothers, as 
well as among the different daughters^ sons, to he just, must be 
apportioned after the example of that prescribed for the sons of 
different fathers, where the partition is according to their fathers^ 
shares [not to the number of the sons of each father.] 

22. However, Yajnavalkya says : The daughters share the 
residue of their mother^s property, after payment of her debts, 
and the issue succeeds in their default.‘^T4) And here again, some 
say, the word isstie [anvaya]^ has reference to the offspring of the 
daughters ; whilst others hold, that if she leave no daughter, even 
her sons may take it, since the word tad in the text of Narada 
above, distinctly points out the mother alone ; and this [first] doc-' 
trine agrees with custom. The residue after payment of her debts ^ 
on this subject those acquainted with the ancient law have declar- 
ed, that the sons alone must take the property, [if only] equal tO| 
or less than, the amount of debt. 

23. If daughters or the rest do not exist, the sons, grandsons, 
and the rest must take it, for thus it is declared by Katy^yana: 
^‘But on failure of daughters, the inheritance belongs to the son/^(^^ 

24. This right of inheritance, of daughters and the rest, in 
the mother^s property, exists only in wealth given before the 
nuptial fire and the other [kinds] above recorded in the texts 
[paras. 1 — 2 — 3,] specifying woman’s property ; for, if relating to 
all wealth in which their mother has any property, it would 
contradict those texts [limiting it to six.] 

25. From this we must understand, that the often repeated 
term Svoman’s property,’ which Brihaspati, Gautama, and the rest, 
have adopted, for example: ^^A woman’s property goes to her 
daughters,” [para. 18,] and the like, relates even to the texts above 
.delivered* As many again as, even 'without actually keepipg.the 


(1) Gautama, xxviii/24.J (3) Ifarada, xiii. 2. 

(2) Manu, ix. 198. (4j yajnavalkya, iL 117. 

(5) JL^Cole, Dig./^607, ccccxciii. 
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phrase, ^-woman’s property/ haTe parallel expressions, snch as, 
‘ divide the maternal estate,’ [Mann, para. 13, J or the like, all those 
in like manner have reference to the same texts, as it is uconomicai 
to refer them all to the same source. 

26. However, the text of Tdjfiavalkya ; “ Let sons divide 
equally both the effects and the_ debts, after [the d(>utii of] their 
two parents :”(i) relates to [what is] acquired by the net <»f parti- 
tion and the like, with the exception of that declarcal in the above 
texts [as woman’s property] . From this it is clear that, if there ho 
daughters, the sons or other heirs even succeed to the rnother’K 
estate, other than that before described. 

27. Again, if there be no offspring of either sex, tin* further 

[succession] is declared by Yajfiavalkya, referring t(^ the above- 
mentioned woman’s property: “Her kinsmen [BrhiMaivl tsiko it 
if she die without issne.”i^l ' : r 


^28. The same author expounds the succesHion of kindred 
[Bandhaml to be according to the different kinds of marriau-e • 
“ The property of a childless woman married in the form denomi- 
nated Brtoa, or in any of the other four funblamed modes of 
marriage,] goes to her husband ; but if she leave progt-nv, it will m 
to her daughters; andin other forms of marriage [as the Astira «ic. i 
it goes to her father, and mother, on failure of her own issue.” t'"! 
Pn the one case,] if there be no husband, then the nearest kin to 
her in his [tat] own family takes it; and [in the other case ], if her 
father do not exist, thenearest to her in [her] father’s familv .sum-eeds. 
[for the kw that:] "To the nearest sapiptla, the inheritance next 
belongs, as declared by Mauu denotes, that the right of inherit- 
ingher wealth, is derived even from nearness of kin to the dercHSed 
[temale] under discussion— and, thougli the MitAkshara holds 

Fsafmdaf allied °1 

LsapmdaJ allied by funeral oblations/ and, ‘on failnre of fb,* 
father then to his [tat] nearest sapindas/ yet, from the oontexS i 
Sis^lTd^rir®*^’ her nearest relations are his nearos 

it ^ mmmon gender, 1 

wallows of our expounding the passage ‘those nearest to b:„< 

0^ any of the other four, relates to f Im 
Erabminical class, on account of these [rites] being the mlv otm! 
awfulm respect to them. Butas the (Sindhirvarite isllso «w ? 

0 tlm Kshatriy4 class and the rest, so also, the wealth of her »b 

gi™„ ft, id A,„t oTo ":i‘ srf 


( 2 ) Ihta, 144 


(3) Ykjfiavalkya, ii. 14.1, 
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the two others [Pais^cha and Rdkshasa] is ordained^ on her death 
without issue^ to become the property of hei^ mother and her 
father/^d) ' ^ ^ 

30. On failure of the husband of a deceased woman, if married 
according to the Brahma or other [four] forms ; or of her parents, 
if married according to the Asura or other two forms, the heirs to 
the woman’s property, as expounded above, are thus pointed out 
by Brihaspati ; The mother^s sister ; the maternal uncle^s wife ; 
the paternal uncle^s wife ; the father’s sister ,• the mother-in-law, 
and the wife of an elder brother, are pronounced similar to mothers. 
If they leave no son born in lawful wedlock, nor daughter’s son, 
nor his son, then the sister’s son and the rest shall take their 
property.” (2) Here must be understood, ‘'on failure both of the 
daughter, and also of her daughter,’ because only on failure of them 
does the right of inheritance pertain to the son born in wedlock, 
or to the daughter’s son. 

3L In respect of property given by the kindred [Ba?id/m] at 
an Asura marriage or the like, K^tydiyana says : That which has 
been given to her by her kindred, goes, on failure of kindred, to 
herson.”(3) 


subject of tbe perquisite, Gautama holds! 
ihe sister s perquisite belongs to the uterine brothers after fthe 
death of] the mother/’G) 

33. But what Saukha says : « The lover [may take back] his 
nuptial present, («) must be understood of one, dying previous to 
^e celebration of the marriage. Here it is further remarked by 
Ydpavalkya : If she die [after troth plighted], let the bridegroom 
take back the gifts which he had presented, paying, however, the 

meaning is, that the husband may 
take back, if his bride be dead, what remains of the perquisite pre- 

aM by her fathei^’^ calculating the espouses, incurred by himsalf 

iftf' £ pomts Baudh^yana records a distinction : “The 

wealthofa deceased damsel, let the uterine brothers themselves 
1 , j i i-ii them, it shall belong to the mother; or if she 

f skilled in the ancient law have 
MOlared, that this relates to ornaments or the like, presented bv 
the maternal grandfather a,nd the rest, at the time of betrothal, to 
a girl [who afterwards] dies before completion of the marViage. 
Here ends the subject of woman^s property. 


aa J on Gautama, xsviii. 25. 

I) ioffoS’ cocoes. 

^ ; wot round. (6) Yajfiavalkya, li. 146. 

(?) Not found. 
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SECTION XL 

On exclusion from mheritancc.-(AiiaM.-;r) 

-eei« iie ii, "■» 

bom\li”““ aS'. “^“Pete”* PWsoia and „„i. ,i,is i 

tat a ,.ns 9 Lul’ j?**”?”. ■‘itas, tta .i„„.i,, .„„i ,,„,-i. to’ : 

Iierifcage.^^2 ) ^uh^‘ of r!i<< 

er .A,. NS.ZodSeZ’-.'S , "‘' “"‘r *"'' i 

ootoasl. .n impotent person, and ono form' Ik,'!? ll” r"’ '“' “" 
take no shares of the inheritanrp Pv„n fi' .»J."i!/<triia), 

much less if they be smfJ nf ff’ f f 'cPTitiumfo ■ 

fine afflicted wit/ an obstinate or° Zf^ - appoinu-.i Icin.srnau. 

&APM.o.:trm»Tto'mSS 

lares [of their parents. 


theirlons i ^ame must be mainta 

sons take the shares [of their parents, j -y 

thecerem/n^ofkteiif^^nT^.*’^^^^^^^ kiiojuen with 

■ treason [rdjadrohal or a similT I'”* liiwh 

bke, to anotlier quarter of the ..lobo foi-tl, ’” ’’ ‘''' 'bo 

gor] communion is not permfttod w! /. ^ ’“,f If '" •» iiv‘ !ilio„d : 
tat paseed tb. oea in a .blp o™“ loSL h^ijZot'l ‘ ' '"'■" 

mr it, therefore, counexinn wjfi, ptn.tnc,. 

“Siztf'Sn r 4™ ^ s KL‘!’“ 

wloZZ™' .^‘tataZd Mhto '''‘'‘'iXto'’>^ ■■■'puleion IS 

'•fSS’SfeSiiSSr’: 

m'e debarred from shareT4?'^ W niiothor order 


HI ^®i2avalkya, ii. 140. 

),{ Manu, K. 201. 

(^) Narada,aiii.2iaud22. 


/-I tI' 4: 

(o) Vasisbtha, .'cyii. 


cce.wiii 


o 41 ana ZZt .. . „ ■ xvih 

ttefoliowinfprooeS^/ is c.^peilod fr, „ 

Village and when ji,. J i f. P°*' \® oaVrie'd-by a'woHian fn t atul society by 
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through a kinsman [sagotraj^ and an apostate from a religious 
order, never obtain the inheritance. ”(1) 

6. [Produced] through a hinsman, means one born of a woman 
married to one of her own [sagotra] relations. The son of a woman 
married in irregular order, means, according to some, the hahet-^ 
raja, kan ma, and other sons. Bufc when the marriage of a younger 
daughter has been celebrated whilst her eldest sister is still un- 
married, they are then both said to be ^ out of their order and 
this is the proper application of the term [akrama.^ If he be of 
tile same class as his father, his qualification for inheriting is de- 
clared by the same author : But the son of a woman married in 
irregular order may be heir, provided he belong to the same caste 
with his father : and so may the son of a man, belonging to a 
different [but superior] caste by a woman espoused in the regular 
gradation/H2) 

7. Also, if sons be begotten by a husband on a wife sprung 
from a higher class, they shall not take the inheritance, for thus 
says the same author : The son of a woman married to a man of 
inferior caste is not hem to the estate. Pood and raiment for life 
are considered to be due to him by his kinsmen. 

8. If there be other sons endowed with good qualities, the in- 
heritance is not to be taken by a vicious one ; for says Manu : 

All those brothers, who are addicted to any vice, lose their title 
to the inheritance.'’^ (^) Brihaspati : Though born of a woman equal 
in class, a son destitute of virtue is unworthy of the .paternal 
wealth ; it is declared to belong to those kinsmen who offer funeral 
oblations to the deceased, and are of virtuous conduct. A son 
redeems his father from debt to superior and inferior beings ; con* 
sequently there is no use of one who acts otherwise.’^(») 

9. But all those excluded from participation must be main- 
tained during the rest of their lives, by those who get the estate, 
from this text of Manu : But it is fit, that a wise man should give 
all of them food and raiment, without stint, to the best of his power ; 
for he who gives it not, shall be deemed an outcastj^’C^) {without 
stints signifies ^ as long as they live, as well as from the foregoing 
one of Yajnavalkya [para. 1 :] Those excluded from inheritance, 
must still be maintained.^’ 

10. Those who have entered into another order, and outcasts, 
as well as their respective sons, are not to be maintained. Thus 
Vasishtka says: They who have entered into another order are 
debarred from shares [para, 5] : as also an impotent man, a madman, 
and an outcast ; but let the impotent and the mad man, (receive) a 
maintenance/’^^) Here, the maintenance of two only being mention-* 
ed, is meant as an indication that the others are excluded. Devala : 


(1) II* Cole. Dig., 439, eccxxxvlL ■. ■ -(fi) Brihaspatij xxvi. 42 and 43^ 

(2) Do* ■ do..- : ■■ ■■■■: .(6) ICanu, ix* 202. 

(3) Do. do. (7) Tasishtha, xvii. 52^ §3 and S4« 

(4) Mami|ix«214 



Il8 


TBS VYAVABABA MATBKHA. 


Wheii fcte father is dead [as well as in his lifetime, i an impotent 
^ and an idiot; a blind man, an outcast, the 

spung of an outcast; and a person fraudulently wearing the 
Saie mendicity,] are not compctm/to shaJc n'.:: 

oSS»(i) raimeut should be given to them, exeepring Urn 

Baudftvsn« .assuming a prohibited mark i li,7ga !. 

Baudhayaua; Let the co-heirs support with food ami anoaivl 
t.iose who are incapable of business, as well a,s tin,* hlimi i/iinj,,.- 
impotent persons, those afflicted with disease aiul cal.-imitv -ukI 

even in the property left bv the niV participato, 

of YajnavalC? gnmdfuthor •»(••.) ani this 

spring of the^wife by a 
ments, if free from sfmilar 

daughters anji wiyes^f thesl^^« ^®”‘^‘mning the 

less wives, conductingThemiXl 1; I? i’im>ir child- 

such as are unchaste should hp ■'^'•^pported, ; but 

who are perverse. "/s) If she be f'’ ’udeed should timst, 

out of doors, and witliout * 1 , turned 

also should be turned out of doo^i 

».a.af.ri.. ,,«,o,ai.g ^ MaSX «a S?.""” 


12'! cccxxi. /cn r ,, 

(-sJ; Baudhayana, il 2, 3 37—40 /n 

141 and 142, ^ «* 141, 


SARAS VATI VILAS A. 

On Partition of Heritage. 

1. Partition of heritage is explained by King Prataparndra* 
deva son of King Purushottama. 

2. In the preceding chapter the law of the connection be- 
tween man and woman has been explained. But here division 
among men and women is begun. Therefore the connection between 
these two chapters is one of cause and effect. 

3. Nor can it be said that as according to the Smriti, 
^ There can be no division between husband and wife ^ (i) there can 
certainly be no division between man and woman. Division among 
man and woman will be declared. 

4. Moreover^ as division takes place sometimes between 
meUj sometimes between women, and sometimes between men and 
women, there is nothing lost. 

What is day a {Heritage.) 

5. Heritage is wealth common to father and son ; for the 
Smriti says : — The wise call by the name of daya^ the paternal 
wealth which is fit to be divided. (2) ^ Vibhaktavyam ^ means ^ fit for 
division,^ 

6. Brihaspati also (says) : — What wealth the father gives or 
is given by the father to the sons is called daya.^^i'^) The word father 
in the nominative case ought to be supplied in respect of the verb 
gives. Thus the word daya always means ^ that which is given/ 
Thus the definition of daya is ^Wealth common to the father 
and son,’ 

7. Sangrahakara also (says) : — Wealth which has descended 
through the father and which is descended through the mother is 
denoted by the word daya. The division of that is now explained.” 

8. The definition given by Bharuchi, Apararka and others 
is " paternal wealth capaWe of division is dayaJ That alone is cor- 
rect, becanse it is applicable to cases of partition of religious duties 
and wealth alike. 

9. Nor can it said that as religious duties as Agnihotra, 
Vaisvadeva, &c., are not paternal wealth, the definition that daya is 
partible paternal wealth cannot apply in their case, for from the 
text of Vishnu, Paternal wealth is of two kinds — that which is to 
be enjoyed and that which is to be practised ”(4) (it follows) that that 
which is to be enjoyed is land, cows, &c., and that which is to be 
practised is Agnihotra, &c. Thus Agnihotra, &c., which is to be 
performed is declared to be paternal wealth. 

10., Therefore only Yajnavalkya says A householder 
should perform karma enjoined by Smritis in the matrimonial fire 

(l).;Apastamha, ii. 6, 14, 16. (3) I^Tot found. 

{2)lS’cmnd in the Mghantu (Lexicon), ■ (4) Do, 



120 


SABAS7ATI YILABA. 


or in that which was brought at the time of partition, and those on- 
joined by the Srpntis, in the aaerificial iire."lij Karki Niivw ; “ I'Vmn 
ICS connection with the marriaM. it 4., 1... i i.,. . 


or; 

joined xu,,we'-jsiA.0Tiacna4 Karki Ha|^s • Fitirn 

fa 

expression ‘or even in tiuit in'ought at iho 
time of division/ partition of Agnihotra, &c., has b.H.,r,Ioc , ' 
And such Agnihotra &c., must be admitted to lie paternal X , 

in th-ii^oSf .Snu-di; 

fire; biu^ 

diS V ;t;:,S;S 

eulogistic. At partitfoa dLing lho*^at i'r’O 

divide the fire brought b^thf J ‘''^l«tJicr.s detime, they shall 

paternal in the primary ^eLo of «**« 

Lher; for it irS^si ch fire t^, % U<« 

from his brothers, &c.^ ‘ brought by the father 

divisiot, &c°MaJrdowJaMrW^ . *^0 time of 

Bharuchi and others do not endorse tl * ""'"/be Agidhofm, 

to be of two kinds-tempora^ spiririia'r' 

he recited in til? partSar 'f """siniK fo 

validity of the gift accord in^ to the’v?t rhe 

and not the fire itself. It ia\ot reason'^ n P/rdies thi.‘ doer 

Commentary that mSrSrh r b, Karki’s 

churning or brought from th? houi?o^’™“’‘^*''^'^’' firoohfaiind by 
crystal, or fire in the forest, firt fcu f'" »n 

a tooting of equality with fire nmonr. V r* "burned are placed on 
a forest. Nor is it reasonahlo^fn crystal or ragint,' in 

produced from crystal and the^faSnrif b 
forest we in themselves iu ra.spect of ^ "^be 

panfying oircnmstanees Tiierpf’nt.A a ^’^-^wpocfivelv t!if 

toporal. Th,lh»w iBs,C r?/» '"‘“'■‘“""W INb i, „'.i; 
fire .says, that having brought the fip« f *** of the ios.s of the 
having tasted and favingfe i ed thl exlf" 

&c./ one shonldperform thr^nma 1 ? ' AvaKC’ha 


(1) Y4]%yalkyft, i, 


I or brought 
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from tlie house of a srotriya. He {should perform homa reoitm 
the mantra ^ Ayascha^ &c./ and do the Agnihotra. The Vrittikara 
says that the same rule should be observed in case the fire is lost. 

It is therefore alone that the many texts which prohibit the sepa- 
rate performing of Aguihotra and Vaisvadeva by coparceners living 
in union become pertinent. The drift is that division takes place^ 
among sons^ of the fire brought at the time of the sacrifice. 

17. According to the view that matrimonial fire is spiritual, 
the spiritual nature of the fire is deduced from the srouta cha- 
racter of it according to the rule Saying ^Bhur, bhuvasvarom^, 
one should place the fire/^ Therefore alone do they say that the 
word va indicates two alternatives, as then alone the rules en- 
joining the individual performance of Agnihotra and Vaisvadeva 
become pertinent. Therefore alone has it been said by Asvalayana 
that in the event of the loss of fire, one should perform all purify- 
ing ceremonies down to Yugaloja and perform the Agnihotra again. 
The portion, ‘ All karma enjoined by Smritis, in the sacrificial fires’, 
is for the purpose of indicating that under no circumstances there 
can be a division of the sacrificial fires. 

18. Here Lakshmidhara and others say : In the view that 
matrimonial fire is spiritual, separate performance itself constitutes 
division. If it is regarded as temporal the individual maintaining 
of the fire constitutes division.'’^ This will be explained at length 
when deciding doubts regarding partition. 

19. Asahaya, Vijnanesvara Yogi and others say that daya 
means wealth which becomes the property of another solely by 
reason of his relation to the owner. 

20. Bhdlruchi, Apararka and others do not endorse that (view), 
because all causes of property do not answer to that definition. 

21. Nor can it be urged that ^ sale, &c.,’ are excluded by the 
particle eva (solely) because it is not said of a purchaser in the 
world : The heir takes the daya/\ If it were so, then, as women 
are not fit to share in the wealth according to the Smritis, ^ women 
and persons wanting an organ do not share.’ Strldhanam cannot 
be denoted by the word daya. That will be dilated upon later on. 

What is partiUon ? 

22. Bharuchi says that (partition) is the division of 

either of the two — wealth and religious duties. 

^ 28, Vijnanesvara Yogi, however, says that partition is the ad- 
justing of the ownerships of many persons in the aggregate wealth 
by fixing every one of them to portions thereof. 

24 Bharuclii will not allow this, because this does not take 
place at a partition of religious duties, 

25. Partition of religious duties consists in the division of 
religious duties alone, 't.e., the separate performance of Vaisvadeva, 
the five great sacrifices, the rites- in honor of' the manes, &c. 

16 
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26. Therefore, in the case of some that are extremely indigent, 
partition of religious duties stoukl be mado^ tlioro biting in> wrnlili 
[to divide). As Gautama says ; “ By partition religimis dntivM 
increasej”(i) those who desire increase of religious .liitu's sliouhl 
make a partition of religious duties alone. 

27. Therefore alone Vishnu says “Or lot him divido religi- 
ous duties alone.”(®) The expression ‘ of those who are entirely 
penniless ’ must be supplied. 

28. Prom this it is known that without any formality, par- 
tition can he effected by mere intention, just as the making nf .■in 
appointed daughter can be effected by mem intmition witinmt 
any formality. 

29. In the case of those who have wealth, fiartition of mligi- 
ons duties should be made only after ]iartition of wealth ; for 
religious duties as Vaisvadeva, etc., should be performed by the 
divided coparceners according to the te.xt : “ iJividwl brolhers 
should perform and not the undivided under any eiminu.stance.s,'’ 

80. Therefore also in the case of those who have no wealth, 
the separate performance of religions dutie.s with or even withour, 
others’ consent constitutes a partition of religioii.s duties ; but in 
the case of the rich, partition of wealth takes jilace. 

31. Thus partition is of two kinds. 

32. Therefore alone is it said by Vishnu : “ Partition is of iwu 
kinds, i.e., based on religious duties and ba.sod on weii!tb,”':f Here 
although the term daya is generic, it is used to di-note weak it, us 
it is used in a restrictive sense. By the word dhurmii is liert! dfimieti 
anything which aids dharma as Agniliotra, etc. 

33. Partition of religious duties is cevtaiiily agrciiublc to 
Manu, Ydjn^valkya and other Smriti writer.s, to Asuhayu, Mt dliu- 
tithi, Vijnanesvara, Apardrka and other comnmiitalors of these 
Smritis, to the Nibandhak^ra and to the author of the Chiuidrikd. 

34. For instance, by the text ; “ Those brathcr.s also who live 
for ten years performing their religious duties and Jitieiiiiine- to 
their own affairs separately, should be uiider.sto<td tm dividctl in 
respect of the paternal wealth,”G) partition of religious diuics is 
declared. Here the separate performance of religion.s duties ahm,; 
of one’s own will without consent of others for a period of ten vear.s 
constitutes partition. 

35. Just as with reference to the text ; “ What else is awpiiriHl 
hy himself without detriment to the father’s wealth as pn»Mciit ,4 
from a friend, and marriage gifts does not belong to his co-heir-s,”!") 
the acceptance of the friendly present, etc., itself constitiitcH a 
partition in the caseof one who has no other wealth than tlm frifndlv 
gift, etc. 



Gautama, xxviii. 4, (\l) 

Not found. (,|) 

(5) YaJfiiaYalkya, ii. 11.8, 


Not fcninti 
'Napiitla, xiii, 41. 
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36. It should be understood that it is even so here. 

37. Therefore alone it is said by Mann : — Thus has been ex- 
plained the religious duty of husband and wife named the marriage- 
union as also the obtaining of issue in distress. Hear ye Daya 
Dharma or law of inheritance.’^(^) 

38. Here Bharuchi says : — By the term Daya Dharma^ par- 
tition of religious duties and partition of wealth are indicated/^ 

89, The meaning of the text is, Hear partition of wealth 
and partition of religious duties to be explained by me.'^^ Although 
by the term daya which denotes ^ partible wealth \ religious duties 
are also included, still for the purpose of clearness, the term Baya 
Bharmd has been used. 

40. From the paternal wealth] this is an ablative, the lyap 
which should follow being omitted. 

41. Some say that this indicates a fortiori that the separate 
performance of religious duties for a period of ten years, even while 
being supported out of the paternal wealth, is a cause of partition. 

42. But others say that the lyap being supplied (the expres- 
sion means) ^ having abandoned the paternal wealth ^ ; for otherwise 
this would conflict with the text of Mann and others ^without 
detriment to the father^s wealth,^ etc. 

43. This alone is right. So does the Nibandhakara say This 
view alone is the best,^^ 

The time^ manner^ etc*^ of partition, 

44. When, by what mode, by whom, and of what kind of 
wealth it is made, is explained according to the Sastras. 

45. Of what kind of wealth] of the paternal, maternal, etc* 

When] when the mother’s menstruation has ceased, etc. 

By what mode] by the mode of equal and unequal distribu- 
tion, etc. 

By whom] by the father, mother, sister, etc, 

46. That branch of law where these fourfold necessary pre- 
liminaries are explained is designated Dayavibhaga, 

47. Here >Sangrahakara lays down a special rule There 
may be a division of the paternal wealth, though the mother be 
living ; for the mother apart from her husband has no independent 
ownership. So also there may be a partition of the maternal wealth, 
though the father be alive : for, the issue living, the husband is not 
lord of his wife’s wealth.” Of the word Pati twice occurring, one 
means lord ’ and the other ^ husband,-’ 

48. By this text it is in effect said that no partition can be 
made by the sons of the paternal wealth while the father is living 
and of the maternal, while the mother is living. 


(1) Manu, ix. 103, 
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49. Accordiiagly MaHii says-: After tlielatlier ami t'he iiiDilifr, 
let tlie brothers having assembled together divide thc^ pe rental 
wealth; for they are powerless while the parents are alive/ 

Avtem/i means ^ not independents 

50. So Harita also : While the fatlier !k a.live, ilie arms 
not independent in respect of receipts, disbnrseiaeiit aim mr- 
rection.^^(2) ^Arthadanam^ means ‘^visible cmjoyiiienf of uealllid 

Visargah ^'^means '^■disbnrsementd Akshepid niraiis ^ (diast iHifieat 
for offences committed by slaves and otlmr alfaebes/ Ih-penutmei* ^ 
desistance from the enjoyment of wealth, etta, accord iag to 
pleasure without the permission of the father. 1 lepcmbMici* in 
pect of religious duties is similarly the non-perforniunt*c of sucr!!ica‘>, 
etc., separately. 

51. The author of the Chandrika says, thait all thi,-. crmsidcrr<t, 
it should be understood that religious dolicJH, Agnilmi ra, cir,, - imiiM 
be performed by the son who is permitted by ihu father and umI by 
him who is not permitted. 

52. Apararka says that the son though not so pcriniitc-d is nidi 
entitled to perform Agnihotra and other duties. 

As it has been already stated that there cmi be no determifm* 
tion where practice varies, we do not repeat h here. 

53. As for what Devala also says : When the hither is di/atl, 
the sons may divide the paternal wealth ; for they havi* nn ownoiv 
ship while their father is alive and free from diifect ; 'huj i 
ownership^ means ^no independence;' for the rigln by birth f f 
men is established in the world. This wil! be e.xfdaiiUMfni IcMgrh 
later on. The use of the expression ^free from defect ’ iiMljcaie- 
that if the father though having defects be ulive, tht* nn,. nei 
dependent on him. 

54. Therefore where the father, though alive, ha- odfr* !., 

such as inability, the eldest (son) is independiuii iu the u} 

receipt, and expenditure of money, etc. t he y oungc^r bnu, hers 

are subject to the eldest should be knowm. 

55. Therefore alone Sankha and Likhiia say The falht r 
being incapable, the eldest son should manage tiu* family afuiii -, 
or his next younger acquainted with them, with his perm 

By ‘his 'the eldest is denoted; for then he akmeis mihpvinivnt. 
The term ‘karyajna' indicates .that the word ^'miafirara’ (ncxti 
points to the next brother. The author of the Chamii ikii >u ^ i ha t 
the term 'incapable' includes by analogy ‘ distresstnl ' a,nd the like. 

56. By the use of the word ‘ incapablo ' it shoiild Ini timb-iv 
stood that partition of the paternal wealth can take plaet? wifliMut 
the wish of the father and at ;tlie will of the mm alone when I he 
father, from old age, etc., is reduced to dependeiua?. 


(S) IJ. Cole. Ihg., \\ 
(4) J6tf|, 20iC xviu 


(1) Manti, ix. 104. 

(2) U Cole. Dig,, 199, viii. 
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57. So Narada also says: “The father who is diseased or 
swayed by wrath or whose mind is engrossed by some object of 
desire or who acts contrary to the Sacred OodeSj has no power to 
institute a partition/^(J) But that the sons alone have the power 
follows. , 

58. Therefore alone the same author says : “ Or let the father 
by himselE separate his sons while in the proper age.^^^") In the 
proper age] with his independence unchecked. 

59. From the particles ^ ^ and ^ w it follows that in the 

absence of defects, such as, being diseased, etc., the father alone has 
power to make a partition, and that otherwise the sons have. 

60. “ Let the sons equally share the wealth of the father after 
his death when the mother^s menstruation has ceased and when the 
sisters have been married. Also when the father^s sensual pas- 
sions have been extinguished or when the father has no desires/^(^) 
Bmnane means ^ in the matter of sexual enjoyment or power to have 
sexual enjoyment.^ 

61. By the expressions ^ when the father has no desires ^ and 
^ when the mother^s menstruation has ceased ^ it should be in- 
ferred that there can be no partition where the father wishes to 
marry another wife. 

62. Therefore by the expression ^ after the father’s death,’ 
one period of partition is stated and that is partition after father’s 
death. By the expression when the mother’s menstruation has 
ceased’, the period of partition during father’s lifetime is stated. 
Thus two periods of partition have been stated. 

63. As for the father’s wish, that points to no separate period 
of partition, for it is not distinct from partition during the father’s 
lifetime. Sankha and Likhita thus state the period of partition : — 

Common residence is enjoined on the brothers during the lifetime 
of the parents. Even after their death their living together is 
conducive to prosperity. Let them well live together in the same 
place ; living together, they may attain prosperity.” (^) The purport 
is they have not then to expend money separately. 

64. But by partition religious duties increase. So Gautama 
also says : “ By pai4ition there is an increase of religious duties.”(S) 

65. If questioned how comes such increase, Narada says : — • 
Among undivided brothers the performance of religious duties is 

single. But in case of partition their religious duties also will have 
to be separately performed.”® 

66. Dharma or virtue is produced by the worship of the manes, 
of the deitieS; etc. So Briliaspati also says : — “ Of those who live 
in. commensality, the worship of the manes, the deities and Brahmins 


(1) Eamda, xiii. 16, '(4) II. Cole. Dig., 204, 

(2) xiii. 4 . ■ (5) Gautama, xxviii. 4 

(3) Bid, xiii, 2 and 3* .... /<6) ■ Harada, mil 37. 
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is single; buf; in the case of divided brothers tlio mmo will bo per- 
formed in. every house.’’(l) 

67. Therefore even to undivided brothers t.lu! n.'iigiHiis ninril 
pi’oducedby Agnihotra, etc., performabio by them certainly arcrucs. 
But it should be understood that on partition :ui increase of reh'- 
gious duties has been declared according to the two views of 
Gautama, etc. 

68. Here as the theory of equal partition is acin'pted by nil, 
Yajuavalbya says that in every case in which the I'iubcr shmild, of 
his own free will, accept equal partition, liis wive.s, iiiiviTig nmlc! iss’m' 
should be made partakers of equal shares, “ if (^qual sharoH be 
allotted, his wives should be made partakers of cipml slmrcs.^fb 

69. If even in old age the father, of liis own <;hoic(;, gives his 
sons equal shares with himself, each of his wives .simll take .sbare.s 
equal to the share of the father. From this it .siioiihi be considfred 
that the text of Apastamba: “There is no partition between Ims- 
band and wife”(3) applies where the husband ami the wife arc 
declared to make but one both together. tSo says Bitanichi. 

70. Therefore alone Yajiiavalkya say.s Among brothers 

among husband and wife and also among fatiurp and son im* 
divided, suretyship, debt and evidence are not permitted bv the 
Smritis. J ‘' 

71 _ Here Yij^anayogi says : “ There is no ju-ohibition against 
suretyship, <lfcc., between husband and wife before partition becauw 
there being no partition between them such adistinefion would 
serve no purpose.” TJat there is no partition has b,.c.i shewn by 
Apastamba m the text: “ There is no partition between husband 


and wife.” True. There is no partition in 

1... 1 ... ' •t'f in * a-.--' 


duties^^^^ with-theVd“of 

or of their fruits but not m respect of ail dutie.s and wealth . h’or 
hanng said that there is no partition between husband and wife* 
he has stateda reason in answer to the question why there isn t ’ 
From the fact of taking the hand they become both one in r«l 
peot of religious duties and their fruits.”© * 

T, The meaning of this is Because the Smriti ‘ Let (lie 

husband and the wife maintain the fire ’ declares their llmmcL t 
respect of religious duties from the moment of the tafcim-- of th - 
hand, therefore from their joint authorisation to ma b ain 1 L 
joint authority in respect of duties performable wiU, /), ■ i ’ r 1 

fire so maintained (follows).” Simikrlv ?W In • 'l *1'^' 
respect of duties performable with tho^niatrimonil' 1'^ jmnt in 
Smriti: ‘ Duties enjoined by Smritis shnubt ‘i ‘'i'® 

matrimonial fire,’ 4. The^fore 

and wife is individual in respe?of charkabirri ot husband 

!l) TiS&S k ,<1/ 

o) Apastamba, il 6, u, 16 and 17. ’ 
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fruits of meritorious deeds— 'heayen^ &c., is declared by tlie Sruti, 
let them make a gift of silver/^ etc, 

78. It should be understood that their oneness obtains in res- 
pect of the fruits of all those meritorious deeds in the performance 
of which their authority is joint and not even in respect of the fruits 
of conservatory acts performed with the permission of the husband. 

74. Their oneness in respect of ownership of wealth and of 

acceptance of wealth has been declared ; for they do not call it 
theft to make a gift for good reasons during the absence of the 
husband. - 

75. True. Ownership of wealth is shewn by this^ but not the 
absence of partition. Because having said ^ in respect of accept- 
ance of wealth^ a reason therefor is stated — ^ since Manu and others 
do not call it theft in the wife to perform the necessary duties as 
the feeding of strangers^ the giving of alms, &c.; during the absence 
of the husband ; therefore even the wife has ownership in wealth/ 
for otherwise this will be theft. 

7G. Therefore the wife may have a partition of wealth at the 
option of the husband but not at her choice, 

77. The view of Apanirka, however, is that women have no 
right of partition in wealth, from the Sruti : Therefore women 
and persons deficient in an organ, &c,’^ Therefore also property 
should be given to wives according to the option of the husband. 
The word equally shows that her share should not be less than her 
husband^s, but that she should be given an equal or a greater share. 
The word yadi (if) showing that it may be done according to his 
desire, it must be understood that the giving of a share is optional, 

78. The truth here is this : — According to Bhariichi, where 
there are many wives, partition takes place among them alone. 
According to the view of Vijhanesvara and others, there is no parti- 
tion with the wife alone, but wives can have partition with the sons ; 
but according to the view of Apanirka and others, there is no par- 
tition with the wives or their equal partition wich sons — but some- 
thing may be given at the pleasure of the husband. 

79. Here Bhashyakara says that these three views obtaining 
are (ietermined by distinctions of castes. Among the Brahmins, wives 
have equal partition with the sons. Among the Kshatriyas, there 
is neither partition with wives nor their equal partition with sons ; 
bat sometliing should be given them at their husbands^ pleasure. 
Among the Vaisyas and the Sudras partition with wives obtains. 
They say that this determination has only custom for its origin. 

Partition during fathers Ufe-^time^ 

80. Here Sankha and Likhita say : — Partition during 
fatheris life-time, either openly or in secret, according to law, is 
sanctioned/^(i^ The partition daring fatheris life allowed to be made 
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must! be made according to legal modes openl/, Le. in tlio presence 
of relatives, Ac., or in seci>et. This is the 

81. Katyayana states the same mode I’luit [jarf.ii icm wlis'i-e 

the parents and, the brothers divide the wliolo wuaUh bv equal 
shares, is said to be legal.^W • ^ 

Legal] not divorced from law. 

82. Equal partition without distinction is dcchircd Jjr (h.. 
Sruti, "Manu distributed wealth among his sons.”!-' lipfi.u-c un- 
equal partition, though found in the Sacred Codes, sli-.ulil noi <„■ 
instituted as it is opposed to the world and to otiu-r .'^rutis e is 
restrictively ruled that they divide the common nvidih in 'eonul 

, '.sna/res. ■ ■■ ■■ 

83. Therefore, as it is not fit to be pruc-tised in thi. k'n!ivu-i 

the views regarding the deductions in favor of the (ddest son‘ .Ve ' 
are not explained* " 

84. Eortherejs the prohibition : One should mu prumi-e 
anything though enjoined by law, if it does not lead t-, h-aymi and 
IS abhorred by the world.”(3) dust as the iiijiiimtioii : “ iau ntm 
sacrifice a. Ipge bull or goat for a srotriya’' ft/ i, p, 

because it is abhorred by the world, so also the iniunetion to ‘.^v 
a barren cow according to the text : ‘ Slav a, barren cow a- a saerifii e 
to Varuna IS not obeyed, because it is abhorred by the -.voild. 

It has also been said Just as Niyogti .anpr}intmeiit''to ruse off 
spring.) and the slaying of a cow do not at al! exist i.nw t 

tion with deductions does not certainly now exist. ” ‘ 

I^ow] In ttis Kaliyuga. 

85. Soipastamba also says:— “Liviiirr Jet: him divide the 

wealth among his sons eqnally.^’Ct) ‘ ’ ‘ 


86. Having himself said 


'equally/ having .shown tlm) in thi; 


new of some the eldest son takeAil ^V^eal.h "r - .,n 

eldest is heir. So some say.’kS) and h-ooSw, f . ‘ i‘ ‘ ' ■ ‘ 

some partition with deducions livsavimr « view .1 

black cows, black produce of the earth 

veyance of the father, the euliaary vessels in 1 ‘ 

and money received from relativoJ bolon<'. to the w 

rejected It as being opposed to the Sacred Cod Js. ' 



eteso. .ith th, b.sl i. ar:,s/,d J lJZ:":'!"’ 


89. HereNa radasays:-^«Thefathersepamtiri 


mns ftiHH 


(p Not found. 

(| Apastaml)aJi;Gj,4^ ^ 
i. 15G. 

(4) Ibid, i 100. 


fS ii. 

W IWji. fj, 

(/) Ih’d, li. 7^ 

(8);Yiriila?alkyj|, iL 1 1 
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Mm^ may take two sliares/^(W This applies where the father has a»B 
only son. 

90. So say Sankha and Likhita : He, if he has an only son, 
may take two shares for himself/’(2) stands for ‘^the father^ ac- 
cording to the context ; ^ if he has an only son ^ indicates that he is in 
old age, and that he is too old to have another son. 

91. Also this rule applies only to partition of wealth and not 
to partition of religious duties ; for there is nothing gained by 
taking two shares at a partition of religious duties. 

92. Where the son being competent to earn wealth does not 
wish to have his share in the father’s wealth, then he should be 
given what he likes to accept and be separated by the father. So 
Yajnavalkya says : Separation with one competent and not wishing 
for a share should be effected by giving hin something-”('^) 

93. When, again, during the lifetime of the father, partition is 
instituted by the sons, even then it should be made in the mode of 
equal partition stated in the text of Katyayana : ^All wealth, etc.’ ; 
for there is no other text in the Sacred Codes indicating a different 
mode in respect of partition made by the sons during the lifetime 
of the father. 

Partition after father^ s death* 

94. So, also, in respect of partition after father’s death as 
declared by Paithinisi : Where the paternal wealth, etc., is divided, 
the shares of brothers are equal” ; and as declared by Hdrfta : 

Where the father is dead, the distribution of wealth is equal.” 4) 

95. The meaning is that when the father is dead, the partition 
of wealth made by the brothers must be made by equal shares. By 
^ brothers ’, brothers of equal caste having the same ownership are 
meant; for it will be pointed out later on that the impotent, etc,, 
of equal caste are not entitled to share, and that brothers unequal 
in caste share unequally. 

96. Yajnavalkya says that as sons share equally in the wealth 
of the father, so they share equally in the debts also : ^^Let the 
sons after their parents divide the wealth and the debt equally.”(^>) 
Here the debt contemplated is only the fefcher’s debts ; for a debt 
not paternal should, according to law, be discharged by the 
brothers. 

97. Therefore alone Katy%ana says All the debt incurred 
by the brother, by the paternal uncle and by the mother for the 
benefit of the family should be paid by the heirs at the time of 
partition.”(®), 

98. Here Kdtyayana lays down a special rule : Debt con- 
tracted by oneself for religious duties or as an affectionate gift should 

(1) Narada, xiii. 12. (4^ Not found in Cole. Diff. 

(2) II. Cole. Dig., 216, xliv. (5) Yajnavalkya. ii, 117. 

(3) Yajnavalkya, ii. 116, 16) II. Cole. Dig,, 480, ccclxxi. 
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be diyided wben found, It should not be p'dd out of the fatliof 
wealtb.’^a) 

99. The meaning is that debt borrowed for religious |iur|KineHy 
wealth given by the father out of aflection, and that which was 
directed by the father to be discharged by the sons^ thufc threeifuil 
debt if known^ should be divided# 

Shares of wwea* 

100. Women being unworthy of sharing the wealth, how is the 
word ^ share’ in the text If he make the shares equal, his wives 
should be made partakers of equal shares ’h2) to be otherwise ex- 
plained.? Howj tlieuj has it been said by Yajilavalkya : Of 
brothers dividing after father’s death, even the mother takes an equal 
share ”(®) ? How, again, by Vyasa : ^^The childless wives of the father 
are declared to take equal shares with the sons, and all {>aternal 
grandmothers are declared to be equal to mothers ”^0? How also by 
Vishnu : Mothers take shares corresponding to the shares of their 
sons as also the unmarried daughtei’S ? 

101. If, then, women are unworthy of wealth, the statement 
that women, from the mother, etc,, down to the daughtr?r, take shareB 
is illogical. 

102. Not so. Here the word ^ share ’ does not denote a partition 
of the wealth but means simply a portion of the whoic* wealth. 
Therefore the objection raised has no force. 

So some say. 

Others say that as the expression mothers and the ftni do- 
notes women occupying a venerable position, even a nuU her shall 
have a portion when partition is made after the faiherhi tienlh. 

103. The view of Medhatithi has already been stated in he 
that these texts apply to particular castes. Vasishtha says : Noxl , 
partition among brothers, to await till chiklless wiv(3S begot 

104. The meaning of this is that they shall wait til! sindi td 
the childless wives of the father as are pregruud; ure eoidiiHul. 
Brothers living together should institute a partition of weidth after 
knowing the sex of the child born, 

105. Here, is it not tli ‘ fair sense of the text that parlJtion of 
wealth’ takes place between the brothers and the cliikilesH wiven ? 
Why is it, then, abandoned? 

, 10,6. ^,It is. abandoned, because till cJeddleHs wife,^ sous in 
a contradiction and because there can be no partition with wouifoi 
who are unworthy of wealth. 

107* Therefore alone another Smritisays: iiiotlier with 

no wealth of her own takes an equal share at a partilicui % 
sons.” 


(1) IT. Oole. Dig, 481, ccclxxiii. 

(2) Yajnavalkya, 

(3) Ibid, ii. 123. ' 


(4) 

(^) 

m 


II. foie. Dig., 243, ixxxiv. 

xviii. 34 and •Jk 
Yasiahtha, xvil, 41. 
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108. The meaning is that at a partition instituted by the sons 
after the father’s deaths a mothei’ having no sbridhanam of her own 
tabes a share equal to that of a son. 

109. Here the word ^mother’ is used to include her co-wives, 
etc. It is said : — Mothers take shares corresponding to their 
soiis'/’a) 

1 10. By the use of the qualification ^ having no wealth of her 
own/ it is implied that where she has wealth of her own, she does 
not take a share, as her livelihood and the duties performable by 
her with the aid of wealth can be accomjDlished with such wealth. 
It is also implied that where such wealth alone is not sufficient for 
her living and for the duties to be performed by her with the aid 
of wealth, she does not even then take an equal share, but takes only 
so much of wealth as is necessary for her use. 

111. Accordingly, it is implied that where the wealth to be 
divided is very considerable, even mothers, etc., who have no wealth 
do not take equal shares ; but only take for their use a share, 
certainly less than an equal share. The qualification having no 
wealth ’ indicates that the mother^s taking a share is based upon 
her necessity and not upon her legal right as heir like the brother : 
she does not take because of the use of the adverb ^ equally,’ nor 
is the word ^equally’ rendered useless even when she takes an 
unequal share. 

112. It has been previously stated, with reference to partition 
during the father’s lifetime, that at the pleasure of the father, 
more than an equal share could be given to the wives ; but here, at 
a partition after the father’s death, the share of the mother may be 
equal or more than equal according to the pleasure of the brothers. 
And the word ^ equally ’ is used to counteract the possibility of the 
brothers having to give more than an equal share, where the 
partible wealth is inconsiderable, even against their will. 

113. Therefore alone Yajnavalkya, certainly considering all 
this, having stated : If he make the shares equal his wives should 
be made partakers of equal portions” adds whom no stridha- 
nam has been given either by the husband or the father-in-law,”® 
meaning that if stridhanam had been given, they do not take 
■shares.'' ■ ■ ■ 

114. Therefore alone has it been stated by the author of the 
Ohaiidrika : — By this it should be considered that the mother does 
not share at the partition on account of her ownership, but that she 
takes only as much of the wealth as may be needed.” 

115. As for the statement of Vijnauayogi in his commentary 
on the text ; ^ Of the brothers and of the husband and wife, &c., 
that even the wife has ownership in the wealth, for otherwise it 
would be theft, that cannot be taken as shewing her right to a 


(i) Tish^siu, xviii,. M. J2) Yajliavalkya, ii. 11& 

(3) Yajfiavalkya,.u. ,52. 
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share of the wealth hut should be regarded as shewing just ho 
much ownership as is required for the feeding of guests^ giving of 

alms, &c. 

116, Apararka, however/ says: — word shirr in lie 
make the shares equals &c./ denotes/ a portion of the partible wc^altli* 
Therefore wives are not sharers. Something iieccl aloiu* be given 
to the wives at the pleasure of the husband/^ 

117, Therefoi^e, even according to the three views, wives uro 

not sharers at partition but get only a portion, and that too shoubi 
be regarded as already explained to depend on the or 

otherwise of stridhanam and on its amount, 

118, It should be considered that, according to iho view <il' 
Bhashyakara, the wives of Sudras have a right to partition according 
to the practice of the world. 

Shares of daughters* 

119. As for what is stated by Vishnu: “Tin* uianiurried 
daughters also take shares proportionate to the shares of the 
sons/^6) that shows from the use of the adjective ^ munarried * that 
for the purpose of their marriage, they take, according to means, a 
portion corresponding to the shares of the sons and not that they 
take a share for their living, as mothers do, 

120. Therefore alone has it been said by Devala : — To the 
unmarried daughters also should be given a portion cut of tlic 
father^s wealth for the purpose of marriage.’’(2) muaning is, 
money with which their marriage could be accomplished. 

121, Therefore alone Yajfiavalkya says : — To the sisters, by 
giving them a fourth share from his own share. The ineaiiinguf 
this is, Hhe unmarried sisters should be disposed of in nrarriuge by 
the brothers.' By doing what ? By giving a fourth purl U their 
own shares. Prom this it is inferred that even daughters lake 
shares after the father's death, 

122. Here the meaning is not that the sister should be given 
a fourth part taken from the separate share of every brother, but 
that she should be given a fourth part of the share uf a sun belong* 
ing to the same class as herself. 

123. This will be explained. If the maiden be <d‘ iho Brah* 
min caste, then she will take a fourth of the share of a son by a 
Br^hmiiix wife. How is this?' If one has a Brahmin i wife and a 
son and a_ daughter by her, then all the wealth of the father 
should be divided into two shares, one of the two slumps divided 
again into^four shares, then having given one of these four shares 
to the maiden, the son shalltake the' rest. Where there are two 
sons and a maiden daughter, then, having divided the paternal 
wealth into three shares, having divided one of these shares into 
four and havi ng given, a fourth share to the maiden, the two 


(1) VishBn, xvHi. v ' Cole. cxxivr 

(3) Xa^navalkya, n. 124 
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sons shall divide and take the rest* Again^ if there be a son and two 
daughters, then, having divided the paternal wealth into three 
shares, having divided one of these again into four, and having 
given two shares to the two maidens, the son shall take all the residue. 

124. Thus this should be held to apply in respect of brothers 
and sisters of equal or unequal number but of the same caste. 

• But if there be a son by a Brahmi}ji wife, and a maiden daughter 
by a Ksliatriya woman, in that case having divided the paternal 
wealth into seven shares, having again divided the three shai-es of 
the son by the Kshatriya woman into four and having given a fourth 
share to the maiden daughter by the Kshatriy^ woman, the son by 
the Brahminl shall take all the rest. But if there be two sons 
by a Brd,hmini and one daughter by a Kshatriya woman, then, 
having divided the paternal wealth into eleven shares, having again 
divided the three shares of the son by the Kshatriya woman into 
four and having given one of these four shares to the maiden 
daughter of the Kshatriya woman, the two sons by the Brahmim 
shall take all the residue. 

125. Thus all this should be inferred in respect of brothers 
and sisters of different classes and of equal or unequal number. 

126. But the commentary that the text: ^Having* given a 
fourth share ^ means that so much money should be given as is 
necessary for the sacrament alone is not reasonable, a fourth share 
being specified ; for it conflicts with the text : But let the brothers 
give from their own shares separately to the maiden daughters a 
fourth part of their respective shares. Those who refuse to give 
shall become degraded.^^(i) 

127. The meaning of this is, that brothers of the Brjihmin 
caste, etc., shall give to the sisters of the Brahmin caste, etc., out of 
their own respective shares a fourth part of the share to which 
brothers of their respective classes are entitled, under the subse- 
quent text : The son by a Brahmim shall take four shares, etc/^(^) 
It is not said that a fourth part should be taken out of bis own 
share and given to the sister, but out of the share due to a brother 
of the same class. That a fourth share should be given to every 
maiden daughter separately in case of difference of caste and in- 
equality of number, is a rule of division already stated. 

128. The necessity of giving the fourth share is inferred from 
the declaration of evil consequences in case of refusal stated in 

Those who refuse to give shall become degraded.^ 

129. Nor can it be said that even here the giving of a fourth 
slmre is not contemplated, but only the giving of so much wealth as 
may be necessary for the sacrament ; since there is no warrant for 
saying that the giving of a fourth share is not contemplated in the 
two Sniriti texts and since the texts declare it a sin to refuse to give. 

130. As for the objection stated by some that if the giving 


(1) Manuj ix. 118 


,(2) Yajnavalkya, ii. 126, 
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of a fourtli share be specifically enjoined, then the sister having 
many brothers would become immensely rich and that a brother 

Ddiiny sisters would have no wealtli, that cortuini y hpn botiu 
refuted by the mode of division already stated ; for the giving of a 
fourth part taken from his own share is not here stated^ when alono 
it may so happen* Therefore^ even the maiden (iaughter takes a 
share after the lather's death ; before his death whatever the father 
gives that alone she takes; for there is no special text. 

131. All this is certainly the view of A.sahaya, Medbatifclu^ 
Vijnanayogi, the author of the Pradipika and others. 

132. Bharuchi, Apararka and others do not respect that view* 

1S3. ^ After the father^] when the father is ahve, the 
daughter takes no share. While the father is alivoj something 
should be given by the father at his pleasure to the daughterB. 
When the father is dead; some wealth should be givmt by the 
brothers also to the unmarried daughters to be used for the sacra- 
ment and to the unendowed for their well-being. But they do not 
take a fourth share. As for the texts which enjoin the giving o! 
a fourth share/ they contemplate the giving of wealth sufficient for 
the sacrament and wealth sufficient for their well-being. From the 
text of VishiTiU : A portion should be given to the unmarried and 
the unendowed daughters alone/^ it is inferred that a share should 
be given only to such of the sisters as are unmarried or unendowed. 
It is also inferred that such portion is for the purpose of their 
sacrament or well-being. As for the declaration of sin in * tiiose 
who refuse to give^ shall become degraded/ it should be understood 
that the sin is incurred by not giving the wealth necessary for their 
well-being or sacrament and not by not seeing them endowed or 
by not performing their sacrament. If the father be alivC; some- 
thing should be given to the daughter ; similarly; if the father is 
dead. Where visible results are established, it is illogical to 
postulate invisible results, as these Smritis have their origin in 
logic. This is the view of Bharuchi, Apararka, Yajnapaiiya and 
others. Therefore alone is it said by Brihat Vishnu: bet him 
perform the sacrament of the unmarried daughters accordin<»^ tu 
hismeans^h(i) ^ 

134. Here Sankha states a special rule: When wealth is 
partitioned, the maiden daughter takes her ornaments, tho nuptial 
gifts and ^ the stridhana.''^^) Her ornaments] ornaments worn by 
her. Stridhana] mothers wealth. 

135. Hera Baudhayana says : The daughter shall take the 
ornaments of their mother and what has descended from tho 
Mother's line, as also anything elseF'C^) Sampradayika] descmicled 
from the line of the mother. Anything else] given by the brothers 
at their pleasure. The maiden daughter shall take these. 

136. Yajhavalkya states -an exception to this rule:— * The 


(1) Yishpu, XY. 31, (2) II 

(3) Baudhayana, u, % 3, 43, 
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d'aiigliters shall take what had descended from the mother’s line ’ 
in the text : The daughters shall take the wealth of the mother 

after deducting debts ; and in their default, their issue.”(i> The 
daughters shall divide the wealth of their mother left after deduct- 
ing the debts contracted by her. 

187. This will be explained. The debt contracted by the 
mother should be discharged by the sons alone and not the 
daughters, and the daughters shall take the residue of the wealth 
left after payment of the debts. 

138. This is, indeed, reasonable. According to the text : 

Where there is more of the semen virile in the foetus it becomes 

a male ’ &c., stridhana goes to the daughters, because of the excess 
of the particles of the mother’s body in the daughters, and the 
father’s wealth goes to the sons because of the excess of the par- 
ticles of the father’s body in the sons. 

139. Here a special rule is pointed out by Gautama : Stri- 
dhana goes to the daughters unmarried and unendowed. 

140. The meaning of this is:— Where there are both married 
and unmarried daughters, the stridhana goes to the unmarried 
daughters alone. Where among the married there are both 
endowed and unendowed daughters, it goes to the unendowed 
daughters alone.’ Apratta] unmarried. Apratishthita] desti- 
tute of wealth. 

141. On the question who takes the residue of the mother’s 
wealth after payment of her debts in default of daughters, he 
says: — ^ In their default,, the issue.’’ In default of daughters, the 
issue, i.e, son, etc., shall take it. Vijnanayogi says that this is 
already established by the text : ^ After the father’s death, let 
them divide, etc.,’ and is stated for greater perspicuity, 

142. This text ‘ the residue of the mother’s wealth, etc.,’ is 
differently construed by Bharuchi and others thus : — In default of 
sons, the daughters shall divide the mother’s wealth. In default 
of them, his line, i.e. paternal uncle, etc., shall take, according to 
the Smriti ^Afterwards the heirs shall take it.’ Afterwards 
means 4n default of the daughter, etc., of the owner of the wealth.’ 
Heirs] the daughter, the paternal uncle, etc., of the owner of the 
wealth. 

143. Therefore also is it said by Sangrahakara : — By the 
woT&.^daya^ is denoted the wealth descended through the father 
and that which is descended through the mother. Partition of 
that is now explained.” 

144. As the wealth descended through the mother is denoted 
by the term day a, the sons alone are worthy to share it and not 
women, from the Sruti : — ' Therefore women and persons deficient 
in organs are not sharers/ and ;also' from the text of Gautama: 

Women have no right to share, being weak,”(^) 

(1) T&Jfiavalkya, ii. II 7 . (2) Gautama, XAviii. : 24 (3) Fotfoi^nd, 
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145. These show that where there are brothers, whatever is 
given as the ornaments of the mother, etc., to the (langliters at the 
pleasnre of the brothers, that alone shoixid be taken by them and 
nothing else. 

146. Here Harita states a special rule “Manu has said that 
maiden daughters who are deaf or dumb, or blind from birth, w 
have more or less than the usual limbs should have their sacra- 
ments performed by the brothers out of the paternal wealth, 
Anedaraukah] incompetent to speak or hear. Vikalangilh] having 
more or less than the usual limbs. From the use ol the in- 
definite expression 'out of the paternal wealth,’ the meauing ni' the 
text is, that their sacraments should be perfuimied by the brotluT.s, 
be it by giving the whole wealth to the bridegroom. 

147. Some say that there is no sacrament for those who are 
suffering from such defects as deafness, dumbness, etc. It should 
be known that that view stands refuted. 


Persons excluded from partition. 

148. Mann also names those who are not entitled to share : 
“ The impotent and the outcast, similarly, those who are congeni- 
tally blind and deaf, also the insane, the idiot and the dumb as also 
those who are deficient in any organ have no share.”!®) 

149, The meaning of this is ; Anamsau klihapatitau] ; from 
the use of the dual number (it follows) that they should be sup- 
ported by brothers who are entitled to share, or by those wlni 
take the wealth or by those who take the wiye.s of those. 

Jatyandhabadhirau]. Prom this coupling together, («} it follows 
that they have shares, but thatthey should, though huviiig shares, be 
supported as they could marry. From the use of tlie W'ord 'tadlui’ 
(similarly), the secret meaning is that the lame, &c., if capaide 
of the sacrament of marriage take shares, and should be maiiihiined. 
'UnmaththajadamukS.scha] . Prom this grouping together, it follows 
that they also should he maintained and do not take shar(>K, if 
must be understood, if they are worthy of marriage. ‘ 'riiose who 
are deficient in an organ’ includes women also, Those who arc 
deficient in any organ, women such as step-mother, daughter, sis- 
ter, &c., and men such as brother, his son, paternal uncle, Ac., 
maternal uncle, &c., should be maintained. 


150. Some, however, say that ‘ Nirindriyilh ’ means ih<i.He 
whose organs such as the nose have been destroyed by di.seasL*. 

151. As for what is stated by Narada : “One who hates his 
father, the out east, the impotent, as also one who has been o.x-eom- 
mnnicated, do not take shares, even if they are legitimate .sous How 
could they if they he kshetrajas ? ”<3) Aviipjltitah] guilty of hVimnis 


(1) Not found. 

(3) Narada, siiir 21. 

(ft) The word in the original is ‘dyitreml’ and it 
dual number ’ or * because of the coupiling together. 


(2) Maiiii, is. 201. 
may mcaii eitiior * bccaiwe of 
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offences and excommunicated by relatives. ^ Patita ^ and ^ Sbanda ^ 
are clearly understood. Those who hate their father] those who say 
^ this is not my fathei% &c.^ For otherwise when the son hates his 
father because of the latter'^s partiality, a share is ordaiuedfor him, 

152. Vasishtha also says; — ^^But those who have entered 
another order have no shares.^TU It must be understood to mean 
^ other than the householders order.^ 

153. Therefore alone Devala says When the father is dead, 

the impotent, the leper, the insane, the idiot, the blind, the out- 
cast, the issue of the outcast, and the ascetic, do not take shares.”(^) 
The meaning is, that when the father is dead, the impotent, &c., do 
not become heirs. Lingi] . One wliopractises a vow of asceticism and 
also aKshapanaha, a Pasupata, &c. The issue of the outcast] the 
issue begotten by him during the state of degradation ; for the sin of 
the father’s degradation does not attach to the son born before 
it. It will be subsequently pointed out that the relationship of 
father and son is temporal and ceases in case of degradation, &c. 

154. So also Vishnu says: — ^^The legitimate sons of those 
alone are sharers, but not (the sons) of the outcast begotten after the 
deed which worked the loss of caste; nor those who are begotten on 
women of the Pratiloma class ; their sons also do not share even 
in the paternal grandfather’s wealth. When the father is dead] ; 
the word even should then be supplied and the text commented on 
thus : though the father be dead or alive, the impotent, &c., are not 
.sharers. 

155. So Apastamba also says : — Let him, living, divide his 
wealth equally among his sons excluding the impotent, the insane 
and the oatcast.”(^) Parihapya] excluding. The word cha includes 
by analogy those who are not fit to marry. 

156. The author of the Chandrika, however, says : The ex- 
pression ^ when the father is dead ’ is used to indicate the period of 
partition.” By that it should be considered that those who have 
impotence, &c., at the time of partition are also not sharers, nor 
those alone who have impotence, deafness, &c. 

157. As for what is stated by Yajnavalkya : The legitimate 
and the kshetraja sons of these are, if free from defect, sharers.”(5) 
That should be regarded as applicable to Dvapara Yuga, &c., as 
kshetraja sons are condemned in the Kaliyuga. 

158. Thus to conclude : the sons of those who are excluded 
from shares take the wealth of their paternal grandfather in the 
absence of such disease as is an impediment to their so taking; 
according to the text of Devala, ^ their sons shall take their fathers’ 
shares, if free from defect.’ Defect] impotence, &c. 

159. Here Yajnavalkya says: The impotent, next the out- 
cast, his son, the lame, the insane, the idiot, the blind, those who 

(1) Vasishtha* xvii ; 52. (3) Vishnu, xv. 34— «38, 

(2) n. Cole. Dig., 426, ocoxxl (4) Apastamba, ii, 6, 14, 1. 

(5) Yajhavalkya, ii 141. 
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are suffering from inonrable disease, &c., should be maiiitaituul, 
theybaragnoshares_.”a) His sou] the son bom <,F i.he <.a„,ast.. 
The term adya, (&c.) is used to include those who are deficient in an 
organ &c. Maintenance to be lifelong. According to the text of 
Mann “they should be maintained for their lives 

ifi of hroihevs of difennt caden. 

pai'titioii amoiigbrotliers oi ditferoiit 
Tajnavalkya states a special rule The sons of a Brahmin take 

according to the order of castoH of 
three, two and one shuros ; 

the sons of a Vaisya two and one shares.«(«) 

^ives, a KsliatfivA tliroc, a 

rxh‘s^tef«shf;r •" 

BrStob oS." The’lr’sSfcS® •“‘if. 

Thus sons begotten by a Brahmin n repetition. 

the order of the castes, four thrL f different castes take in 
icq Ti,' ' 111 , ^ “Wo, and one shares, respectively. 

Brahmi'nf obtai^^each^?^^*”^L ‘ begotten by a Brahmin on a 
toahmipl obtain, each four shares. Sons begotten hv him but 
onaKshatnya woman.tabftonni, +i oc^uui.t-o o_i iiiin om 

read here also^ ’''¥alk^i°e^ ’i 

G’hose begotten by a Ksbatn^iS ^ sluirOaS in their 

three shares. ' ‘ on a Kshatriya woman take each 

womafa shlre^lS'^ vSn“ ^ i '"‘i “» n Stidr.l 

shares in the order of casfi ^ take two ami mih- 

Vaisya woman take each two sharer^^ l^egottc*]] by a, Vainyil tin a 

only have one wife^ the rulp n/ each. As the Suilni van 

alone applies to his sons for partita,m, previously stated, 

class. ' be no brothers dissiaiilar iti 

167. This, however hoc k 

cordance with other Smrids ln« hy Y^ijiiavalkya in av- 

from marrying a Sudni woman ^ Brahmin is pruhilnhal 

is not my view, for he is bnvn * ^s stated by himself ; Tlml 

marriage of a SAdra woman bySShLiS" 

1 fis TY.il mpartihle wealth. 

of the grandfatherHwttltW paHible. “Tim wealth 

quired by themselves, all thisiiaAJm^i any thing else ac- 

j^icmsis di videdat the partitio.. of co4ieifR.'’iS' 


(1) Y&Jnavalkya, il. 140, 

(2) Manu, ix. 202, 


*• fn\ ■XT f ^ 

(.5) Tapiiiviilkyu, ii. l;in. 

(SlTT n 1 tn* Ibid, I 

10)11. Cole, Dig., 478 , cfidsViii 
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Acquired bj tberaselves], acquired by themselves with the aid of 
the undivided wealth of the father; for property otherwise self- 
acquired is impartible. 

169. Thus says Yiijuavalkya : Whatever else is acquired by 
himself without detriment to the paternal wealth, presents from 
friends and nuptial gifts do not belong to the co-heirs. Whoever 
recovers property descended in regular succession and lostj need 
not give it to the co-heirs, as also what is gained by learning/^ CO 

170. Whatever is acqumed by himself without loss to the 
wealth of the mother or of the father, what is obtained from a friend, 
and what is obtained by marriage, do not belong to the heirs, i,e, the 
brothers and the rest. Whatever has descended in regular succes- 
sion from the father to the son, but which was taken away by others, 
and nob recovered by the father and the rest from inability, etc., he 
among the sons who recovers it shall not give to the brothers. The 
recoverer alone shall take it, 

171. There it has been stated by Vijyanayogi, that he among 
the sons who recovers it with the permission of the rest need not 
give it to the co-heirs. That Apararka will not allow; for their 
right to share in it being lost by the very fact of their consent, this 
text would become superfluous. 

172. Sankha says that in land he takes a fourth share : 
one recover land descended in regular succession but lost by his 
predecessors, the others take their own share in it, having given 
him a fourth part/^(2) After the word ^ kramat^ the word ^ abhy^- 
gatam^ (descended) should be supplied. 

173. The meaning of ^ what else is acquired by himself^ has 
been elucidated by Manu thus : What is acquired by one with 
effort without injuring the paternal wealth.’^(S) ^ With effort^ means 
^by agriculture, etc., requiring exertion.^ The word ^ paternaP 
in ^ paternal wealth^ includes by analogy all common wealth, Anu- 
paghnan] without injuring. 

174. Vyasa also says What wealth one obtains by his 
own ability without depending on the paternal wealth, he need not 
give to his C 0 “heirs.^^<^) 

175. Prajapati also says;— ^‘ W’ealth obtained by learning, 
valour and exertion, the wealth of the wife, wealth received with the 
gift of honey, etc., at marriage, friendly presents and nuptial gifts 
are not partitioned among the brothers,'’ V Even what is obtained 
by learning, i.e. by reciting the Vedas, by teaching the Vedas, or by 
explaining the meaning of the Vedas, need not be given to the co- 
hems. The acquirer alone shall take it. 

176. It has been already explained at length by Bharuchi 
that in similar circumstances the wealth, though in the possession 


(1) Yajnavalkya, ii. 118 and 119. (3) Manu, ix. 208. 

(2) II. Cole. Dig., 464, ccclix, (4) II. Cole. Dig., 451, cccliv, 
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o£ one, lias really tlie nature of wealth assigned to one on pai- 
tition. 

177. Katyayana gives the description of the gains of kHirning : 

What is obtained by one^ as money staked, by display oi hairiiiisg 
should be known as wealth acquired hy Ua^^ning Mil is not indudod. 
in a pai’tition. What is obtained from a disciple, by officiating as 
a ritwihj by answering queries, by solving doubtful qiiestioiis, by 
display of knowledge, by controversy and by superior rticitatdony>f 
the Vedas, is said to be wealth acquired bg harniiHj and is not in- 
cluded in a partition. Brihaspati says tluit what is t)btained as 
money staked, by defeating the enemy by learning, should be known 
as wealth acquired by learning and impartible. Biirigu says that 
wliat is acquired by a pledged vow regarding learning, what is 
obtained from a disciple and what is obtained by officiating as a 
ritwik, is loealth acquired hy learning 

The word ^ Pradliyayana^ means composing a hundred verho^ 

■ in- twenty-four minutes/^, etc., or studying the Vedas after feeding 
Brahmins. 


178. Here ^ whatever else is acquired by himself without do 
triment to the father^s wealth^ applies alike to all clauses. Iffiere- 
fore it is connected with every clause thus : Whatever friendly 
presents are acquired without detriment to the father^B property, 
whatever nuptial gifts, etc., without detriment to the fathers wealth, 

whatever property descended in regular succession. without 

detriment to the father’s property, and whatever is acquired bj 
learning without detriment to the father’s wealth. 

, 179. Accordingly, -friendly presents obtained by recompeiise 
detrimental to the father’s wealth, what is obtained by marriage in 
the Asuraand other forms detrimental to the fatlier’s wealtin what 
is descended in succession and recovered at the expeiiHc of the 
paternal wealth and, similarly, what is obtained by learning uccjiiired 
at the expense of the paternal wealth, all that should lie divided 
by all the brothers. 

i. as the expression ' without detriment to the 

father s wealth applies to all acquisition vS, oven that (jblained by 
acceptance of gifts to the detriment of the paternal wealth should 

be divided. 

181. If this expression does not apply to all, friendly gifts, 
nuptial gifts, etc., should nob have been mentioned. 

182. Here it is said that the mention of friendly gifts, etc., 
serves the purpose of asserting the impartibility of friendly presents, 
etc., obtained even to the prejudice of the paternal wealth. 


witTi rtA f xrV'j established practice and 

regarding wealth acquired by loarning. 
One who maintains the family of his brother eng4od in toe 


G) 11. Cole. Dig., 444, cccxlvii, 
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Acquisition of learnings takes a share in. tke wealth acquired by 
such learning, though unlearned himself.” 

184. If without detriment to the father^s wealth^ were a dis- 
tinct clause in itself, property obtained by acceptance of gift will 
become impartible, contrary to established practice. This is also 
elucidated by Manu by the text already quoted, ^without injuring 
the paternal estate, etc.^ 

185. Katyayaua gives the character of impartibility to wealth 
acquired by learning ; Wealth obtained by learning, acquired 
from a stranger with the aid of a foreign maintenance, is wealth ac- 
quired hy learning The word ^'para^ here is intended to denote 
maintenance other than that coming out of the undivided wealth. 
The word bhakta is used to denote only wealth. 

186. It should, therefore, be considered that the application 
of the expression ^ without detriment to the father’s property^ to all 
acquisitions is logical. 

187# It may be objected that wealth obtained from affec- 
tionate gifts without detriment to the father’s property need not 
be stated to be impartible, since there can be no supposition of a 
partition of that ; for it is well known that what is acquired by 
one is his own property and not any other’s, and a denial presup- 
poses the possibility of what is denied. 

188. We answer: this is a denial of such possibility arising 
from the text : In what is acquired by persons living together all 
of them take equal shares-^CB) 

189. Here Harita says : Let them not divide yoga, hshema 

and roads.”(^) Yoga is the obtaining of what has not been obtained, 
Kshema is the guarding of what has been obtained. 

190. Laugakshi explains the meaning of the words Yoga and 
Kshema, Those who know the truth say that hshema denotes con- 
servatory acts and yoga sacrificial acts. Both of them have been 
declared impartible as also the bed and seat.” 

191. Therefore the meaning is this : By the term yoga are 
indicated all sacrificial acts accomplished with the aid of the smarta 
and the srouta fires and productive of what has not been obtained. 
By the i^rm^hshema are indicated all conservator}^ acts such as the 
construction of tanks, laying out of gardens, etc., which serve as an 
aid to the protection of what has been obtained. Both these, though 
paternal, and though acquired at the expense of the paternal wealth, 
are impartible. 

192. Some, however, say that those who perform Yogahshema, 
the king, the minister, the purohit, etc., are meant. Others yet (say) 
that umbrella, cowtails, weapons, carriages, etc., are meant. 

193. ^Prachfira’ is the way for egress from and ingress to the 
house, the garden, etc. That also is impartible. 


(1) Narada, xiii. 10. 

(2) II, Cole. Dig., 444, cccxivii (i). 


(3) Briliaspati, xxy, 14, 

(4) Not found. 
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194. Ndrada, howeverj states a special rale : “Even to that 
wealth which is given by the mother out of afection being her pro- 
perfcy ttis tuIg applios^ Gven th© taothor has power like ttu* iatiior. ^ ^ ' 

' In respect of her wealth’ should be supplied. Thk rule, tht“ 
rule of impartibility stated in respect of the gift by tluj fatiuu% 

195. As for the impartibility of land deckire«l by L su nas : I in- 
plements of sacrifice^ land^ and documents and boiled riccy 

and women are impartible among persons of the .«aiJie gotriu tliougli 
in the thousandth degree.”^^) That applies to the son ol a Kshatny ? 
woman begotten by a Brahrniu^ according to the Siririti text: Land 
acquired hy acceptance of gift should not he given to the sem by a 
Kshatriya and other (inferior) women ; even should the, father ttive 
it the son by the Brahmii/i wife may resume it when he is de:ld/’^''^^ 
This is the commentary of Vijhanesvara, Asahaya, and MedlrUltlji* 

196. According to Bharuchi, Apararka^ the author of the 
Cliandrika^ etC; however^ what is gained by officiating at a Hacrifun: 
is partible ; and land also is partible with the consent of all the heirs, 
according to the text of Prajapati: Whatever is done regarding 
immoveable property without the consent of all the heirs should be 
regarded as not doiie^ if even one does not consent/^ and accord- 
ing to the text; In respect of immoveable property^ etc.^ descended 
from ancestors no one has power even in the tnatter of partition^ 
but it should only be enjoyed, and there is neither gift nor sale of 
it.’’(i2) Boke] in immoveable property, etc., descended from ancestors, 
No one] not even the father, etc. From the word api (cvcb) 
in ^ even in the matter of partition’ it follows that lie has no power 
even in the matter of sale, etc. They have' exphiined tliis ttfxt to 
mean that no one should make a partition, sale or gift of it without 
the concurrence of the heirs. 

197. So Manu says : — “ Cloths, documents, ornaments, prepare 
ed food, water, women, sacrificial and conservatory acts, and the 
common way, are declared to be impartible.’’v^) 

198. The impartibility is only in respect of cloths iistui and 
not others. Sankha and Likhita say ^‘But there is no partition 
of cloths which have been worn.’H^) 

199. But cloths worn by the father should, by those dividing 
the wealth after the father’s death, be given to the person wlio feeds 
at the father’s sraddha, as Brihaspati says : The cloths, oniamcnts, 
bed, the carriage, etc., of the father, should be adorned with perfumes 
and flowers and given to the person feeding at the sraddha. 

200. But where there are many conveyances such as horsesi 
etc., they are partible among heirs by the sale of them. 

201. Even of ornaments, that which has l>oen worn by any 
one belongs to him alone, and that which has not been worn, bdiig 


(1) Mrada, xiii. 7. 

(2) Not found. 

(3) Brihaspati, xxt. ^0. 


(4) Mann, k. 210. 

(5) „ Not found iii Oylo, Big. 

(6) Brihaspati, xxw 85. 


common^ is cei’tainly partible, according to the Smriti : Whatever 
ornaments have been worn by th© wives during the lifetime of the 
husband, the heirs shall not take them. Taking, they shall be 
degraded.^^C^) 

202. Here, from the use of the word ^ worn \ the partibility of 
those not worn is inferred, 

203. Prepared food] rice-cake, etc. Theexpression Han- 
dulamOdakMi % means ^ sweet cakes made of rice."^ 

204 It is so stated by Mann : Rice and cloths, oTnaments and 
carriage, reservoir of water and also women are not partible, though 
their number be capable of equal division.'^^(^) Water, i,e,^ source of 
water, i.e., well, etc. That too, should not be divided by its money 
value, etc., but should be enjoyed by turns. Also women] slaves 
unequal should not be divided according to money value, but should 
be made to do duty by turns. 

Partition of sons of deceased undivided fathers^ 

205. Here the distinction in case of partition, by grandsons, 
of the paternal grandfather^s property will be shown. 

206. T^jnavalkya says But to sons of deceased fathers, 
the allotment of shares is by the fathers/^(»^) The allotment of 
shares to the sons of undivided deceased fathers is by the fathers. 
This will be explained. 

207. Where undivided brothei*s have left for heaven having 
left male issue, unequal in number, one two sons, another three, 
and a third four, then the two take the one share of their father, 
the other three also, the one share of their father and the four also, 
the one share of their father alone. 

208. On this subject alone Katyayana says -^^That share 
alone will go to all the brothers according to law.^^ (‘^) That share 
alone] their father^s share alone, 

209. Though unequal ownership may result from thus allots 
ting the shares of the father to the several sons, still it should be 
followed, being expressly stated* 

210. Just in the same way where, among undivided brothers 
having male issue, one dies, his son shall divide the wealth with his 
paternal uncles, according to the text of Katyayana : ^When an 
undivided younger brother dies, let his son be made the sharer of 
wealth/^ 

211. So Vishnu also says Where one is dead or two, 
where one is alive or two, their sons equal or unequal in number, 
even the allotment of shares is by the fathers.^^C^) 

212. Even Vijhanesvara says that even here the rule expressly 
laid down is, that the sons of those who ai^e dead take only their 
fathers^ shares. . 


(1) Mann, ix, 200. 

(2) Mot found. 

(3) T^jlavalkya, ii, 120. 


(4) II, Cole. Dig., 244 Ixxix. 
(6) Do. 

(6) Yishaii, xvii. 23. 
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213. ■ But Apar^rba^ Bh^rucM and others say As the sons 
of deceased fathers acquire an ownership in the wealth descended 
through the father, capable of being disposed of at their pleasure, 
the partition is certainly of the father^s ownership,^ Therefore that 
the allotment of shares is according to the fathers is only a declara** 
tion of a law already established by sound reasoning. Therefore 
alone Katyayana says ^that share alone belongs to all the brothers, 
etcV’ 

Equal ownership of father and son in the paternal 
grandfather^ s wealth. 

214. Here Yajnavalkya states a distinction : In land ac- 
quired by the paternal grandfather, in corrody, and in chattels, 
the ownership of father and son is equal/^(i) Land] rice-field, 
etc. Mbhandha] Allowance granted by the king, minister or other 
personage in the form that a fixed quantity of every article sold in 
every shop should be given to a particular individual by the month 
or by the day. 

Dravya] gold, silver, etc,, clearly. In what has been obtained 
by the paternal grandfather by acceptance of gift, purchase, etc., 
the ownership of the father and the son is equal, ffi] because, 
being well known to the world. 

215. Therefore, partition is not by the father’s choice alone. 
Nor has the father two shares, 

216. Therefore also it should be understood that the text ; If 
the father should make a partition, he may at his pleasure divide 
the sons, etc., ’’^2) applies to self-acquired property. 

217. Similarly, the text: ^^Let the father making a partition 
take twosharesfor himself ’’ (3) also applies to self-acquired property. 

218. The dependence declared by the text : While they are 
living, theson is notmdepeudeut,etc./^(4) refers to property acquired 
by the mother and the father. 

219. So also the text: ^^They are powerless while their parents 
live.”{^) 

220. So also the text ; While the mother has not ceased to 
menstruate.^’ It should be known that partition of the grandfather’s 
wealth takes place at the choice of the sons alone, though the father 
have desires and he unwilling to make a partition. 

221. Accordingly, when the paternal grandfather’s wealth is 
given or sold away by the undivided father, the son, the grandson 
and the great-grandson have the power of interdiction ; but in 
respect of property acquired by the father himself, they have no 
power of interdiction, being dependent on him. 


(1) Yajfiavalkya, ii 121, 

(2) Ibid, il 114 


(3) Mrada, xiii. 12* 

(5) Manu, xx. 104 
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222. Bat they should acquiesce; though ownership in the 
father’s and paternal grandfather’s wealth is by birth alone^ stilly 
in respect of the father’s wealth, the son should acquiesce in the 
father’s alienation of his self-acquired wealth, as he is dependent 
on the father and as the father being the acquirer has a predomin- 
ant interest. This is also known from the Smriti: There is no gift 
or sale without convening all the sons.”(i) But regarding the paternal 
grandfather’s wealth, there being no distinction in the ownership 
of both, the right of prohibition also exists. This is the difference, 

223. Therefore alone has it been said by Manu : Whatever 
wealth of his father left unrecovered the father recovers, he need 
not divide with his sons, if unwilling, because it is self“acquired/’(2) 

224. The meaning of this is : — ^It should be known that the 
author shows that the father should divide with his sons at their 
pleasure, though unwilling, the wealth acquired by the paternal 
grandfather by stating that he need not divide, if unwilling, with 
his sons, that property of the paternal grandfather taken away by 
another and not recovered by the paternal grandfather but re- 
covered by himself, just as he need not divide his own self-acquired 
property. 

225. Therefore alone Brihaspati says: In the wealth ac- 
quired by the paternal grandfather, moveable or immoveable, the 
right of the father and the son to equal shares has been declared.”(2^ 

22C). Vyasa also says : In house and land descended from 
ancestoi’s, the son and the grandson take equal shares/’(^) 

The right of the son horn after partition. 

227. Ytijhavalkya states the allotment of share to the son 

born after partition : The son begotten by a divided father on a 

woman of equal class takes a share.” 

228. The meaning is that the son born of a wife equal in 
class, after partition of the sons, takes a share. Vibhaga] what is 
divided. Share] the share of the parents. As he takes it, he is 
called vihhdgahhdh. 

The meaning is that after his parents he takes their share. 

229. But a son born of a woman unequal in caste takes only 
his own share of the paternal wealth, 

230. Vijuanesa says : But he takes the whole of his 
mother’s.” 

231. Apariirka and others say that he takes the whole of 
even both, the word ^ Pitryam ’ (paternal) in the text : ^ But the 
son born after partition takes only the paternal wealth’ being 
construed to mean generally what belongs to the mother and the 
father. Accordingly the Smriti says: ^^The son born before parti- 

(1) L Cole., Dig., 411, xiv. (3) Brihaspati, xxv. 3. 

(2) Alanu, ix. 209. ' (4) II. Cole. Dig,, 258, xciv. 

(5) Yajnavalkya, ii. 122. 
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tion has no right in the shares of the parents ainl ilu‘ son tnra 
after partition in the share of the bfothor/ni) The sen l)orn tdoro 
partition has no ownership.- in the shares of tho iatliei* anti the 
mother, and the son born after partition in tlie share of his broiheto 
This is the meaning of the text* 

232. Accordingly, all that is acqnired by the failier sub-*- 
qaent to partition belongs only to the son born after partJti^eo 

233. Accordingly, Vishnu says: /'Whatever is aocpiiivd by 
the father separated from his sons, all t1uitlK‘longs to iln,^ .<on Inmi 
after partition. Those born before partition are deelarotl to hav<‘ 
no right/^(2) 

234. The son born after partition shall divide with such af 
the brothers as lived in re-union with the father aRer parlitiuTi, us 
Mann says:— "Let him divide with those who were ro-uuited wiiii 
him (be., the father) 

235. Where a father has two or three or many suns luui is 
divided with some and undivided with others, prupuuiy acquired 
by him shall be divided after his death only among his undivitlcd 
sons. 

236. But if the father had subsequently divided with these 
sons, his wealth shall be divided only among Iiis sons with wluou 
he had previously or subsequently divided. It does imt gfi |y Im 
wife. It will be later on pointed out that the order cjf Buccessirm 
laid down in "the wife, the daughters, etc., applies uc^t fu tfiu 
father but to the brother, etc. 

237. Yajhavalkya states how the .share should be ullotitHl lu 
one born after partition, where the pregnancy of tlu: brother's wife 
or of the mother was not manifest during* the time td partitiiui : 
"or his share shall be allotted out of tluM’isihle wealth eurrccit'd 
for income and expenditure/^ 

238. This will be explained. Having added to every :dnire 
the income accrued therefrom and having subtracted fnnu the sum 
the father’s debt, something should be taken from thcj resitlue of 
every share and given to the son born after partition su that he 
may have an equal share. Yijhanosa says that ' his share ’ nu^ain 
'the share of the son born, after partition among the brut hcr^^, 
of the mother whose pregnancy was not manifest when the Imher 
died.’ 

239. Vasishtha says that whei’e the pregnanev is 
partition should he made after awaiting delivery: ‘"Next purii' 
tion among brothers to be delayed till childless wives beget 

This should be construed to mean, 'they should wait "till the mm- 
finementof pregnant wives.’ As the rest has already beenexrihunod, 
it IS not separately stated here. ^ 


(1) Brihaspati, sxv.lS.^ 

(2) Notfoinid inTlshwu, 


(5) Vasishtha, 


6f) :»\hnno ix. 210. 
(4) Yajfiavalkyu.^ 11^ 

xvii. 41. 
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240. The same rule^ Brihaspati says/ applies alike to heirs 
returning from a distant country. ‘/ He who returns from a dis- 
tant country to which he had gone for earning wealth, leaving his 
own country and relatives, should certainly be given his share.^^^^) 
Leaving his own country, etc.] leaving the country where all his 
relatives reside. 

241. The same author says that share should be given to him 
even where partition had been made in ignorance of his existence 
from his long residence abroad : ‘‘ He who returns even after long 
residence abroad shares in the debts, wealth secured by documents 
house and land belonging to his paternal grandfather. ‘ Sliare^ 
means ‘is entitled to partition of wealth.^ Returned] subsequent 
to partition. 

242. The same author states a special rule in respect of 
the grandson, etc : — “ Whether the third, or the fifth or even the 
seventh in descent, he obtains a share in property descended from 
his ancestors, where his lineage and his name are ascertained.^^t^) 
The meaning is that he takes a share only in the wealth descended 
from his ancestors. 

243. Some here say that the share is only of land descended 
from the ancestors "and not of any other property. So Vishpu 
says : “ Land should be given up by kinsmen to one who has I’eturn- 
ed, where worthy neighbours know him to be of the (owner’s) line- 
age.’’(^) Others say that the mention of land is illustrative of all the 
wealth descended from the ancestors. 

244. Brihat Vishpu states a distinction here : — “ The right of 
a person, returned either after or before partition and attempting to 
get his share, should be recognised when he proves his ownership 
in the wealth in the possession of others by evidence visible and 
invisible; and not other wise.^^CS) The meaning is clear, 

245. The son born after partition takes all the wealth of the 
father and the mother. 

246. No objection should be made by the son born after 
partition to the gift from affection of ornaments, etc., if given by 
the father or the mother to the son separated from them by parti- 
tion, nor could a gift so made be resumed. 

247. Thus says Vishiiu “ What has been given by the mother 
and the father is the wealth of him alone to whom it was given.’’ (^0 
The son born after partition has no right to it. The meaning is : 
that it does nob become the property of the son born after partition. 

248. From the statement of the rule that what is given by 
the father belongs to him to whom it is given, it is established that 
whatever was so given before partition belongs only to him to 
whom it was . given. . 


(1) Binhaspati, xxv. 24. (4) Not found in Vishtni hut found 

(2) jM(U XXV. 22. in Brihaspati (xxv. 26). 

(2) ItuixxY. 2o» (5) Not fpund in Cola Dig. (6) Not founds 
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Description of sitklhana mid its partillon. 

249. Now^ partition o£ stridha/iia. 

250. There Vishnu says:—'*' Woman shall enjoy her Sainlly ikn. 
according to her pleasure.''(^> Saudayika includes what was givoii 
by the husband. 

251. Accordingly^ Vyasa also says^: Whatever wc?ali}i also 
was given by the husband, sho may enjoy according to pleu- 
sure/’^^) 

252. Saudayika is thus defined: '^Whatever is na.H;ived l>y a 
woman, married or unniaxTied, cither in her husbaiRr.N or in l},er 
father's house, from the husband, or from the partmi. in dtH-hired to 
be Saudayika." 0^) After 'labdham' (obtained) tlic word Slfauiani' 
(wealth) should be supplied. 

253. Accordingly Vyasa also says : The wealth ol itained by 
a maiden at or after her marriage, from t:ho honst* of the parents 
or of the husband, is declared to be Saudayiku/H b 

254. The taddhitamfSiX in the word S audnrfika does not acid to 
the denotation of the word Sudaya. Sudaya is Saudayika. The t^k 
suffix is, from the rule of grammar, applicable to the word 

&c. 

255. If it bo urged that the taddhiki suffix not adding to 
the meaning of the word, it means daija and that as women are nut 
worthy of ddya, it is inconsistent, wo say not so ; for womcm are 
entitled to their husband's wealth. 

256. The word Saiiddylka, is always of the neuter gender, 
because of the rule 'that suffixes, denoting tlic meaning of the 

: primitive word to which they aro added, assunu^ a dilfeunit gentler 
and number from those of the primitive word,' 

257. Accordingly Narada also says : " Whalevc,T was given to 
the wife by the husband, being pleased, she may enjoy it cn’en 
though he be dead, according to her pleasure or give it away, bar- 
ring immoveable property 

1 258. From the use of the expression 'according to her pha- 

sure her independent power is stated. It should therefore be* held 
that women have independent power in respect of all Saudayika. 
i,\(afiectionate gift) except immoveable property. 

I 259. But the husbands have certainly no independent power 
^ at all in respect of the wife’s property, as K^tydyana says s Kot. 
the husbancl, not certainly the son, not the father, not the brollieoy 
have power in the taking or giving away of stridhana ' because 
from want of ownership ' is implied, 

260. And stridhana is Adhjdgnikam^ etc. So says Manu : 
"Stridhana is declared to be of six sorts That given boforo the 


(i) Not found. 

(5) IL (.»ole. l3ig„ 5U5, 

(6) Ibid, 594, cccclxxw 


cceclxxvi. 


(1) ITot found. 

(2) II Cole. Dig., 600, cccclxxxi, 

(3) J6cd, 594, cccclxxv* 
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nuptial fire, that given at the time of going to the h^sband^s house, 
that given out of afieotion and those received from the husband, 
from the mother and from the father/^(^) 

261. Here what is given before the fire at the time of marri- 
age by the maternal uncle, etc., is said to be given before the nuptial 
fire. 

262. Accordingly Katyayana also says : Whatever is given 
to a woman before the fire at the time of marriage has been de- 
clared by good men to be stridhana given before the nuptial fire ; 
and that which is given to a woman at the time of being* taken from 
her father’s house to her husband’s has been declared to be stri- 
dhana named Adhydvdhaniha, That which is given by the mother- 
in-law or by the father out of affection and that which is given as 
a reward for prostrating herself before the elders at their feet is 
called PrUidatta.^^^^) Padavandanikam] given at the time of her 
prostrating before them at their feet. 

263., Given by the brother, mother or father at any time for 
her livelihood ” should be supplied. The word ^ sixfold ’ is used 
for the purpose of showing that they are no fewer than six, not that 
there are not more. 

264. Therefore alone Yajnavalkya says : What is given by 
the father, mother, husband, and brother, what is received before 
the nuptial fire, what is received at the time of supersession, etc., is 
declared to be stridhana.”(^) Adhivedanikam] given on account 
of supersession, according to the Smriti : ^ To the superseded wife lot 
him give, etc.’ The word adya (etc.) contemplates wealth obtained 
by inheritance, purchase, partition, acceptance of a gift, etc. 

265. The same author mentions even other kinds of stridhana. 

What is given by kinsmen, sulha likewise, and also anvadheyaP^^) 

By kinsmen] By the relatives of the maiden on the mother’s side 
and those on the father’s side, 

266. Vijnanesa says that^^wZte’ means ^ that in considera- 
tion of which a maiden is given.’ 

267 . The author of the Chandrika, however, says : Whatever 
is received as the price of household utensils, canuages, milch 
cattle, jewels, and labour is declared to be sxillcaP The price of 
household utensils^ etc., received by the wife from the husband, as 
a condition of the gift of a maiden. 

268. Amddheyaha is what is given at or after the marriage. 

269. It is also said by Katyd,yana : What is received by a 
woman after the marriage from the family of her husband as also 
wealth obtained from the family of her father.” («) ^Has been de- 
clared to be stridhana,’ is the expression which connects it with what 
precedes. 


(1) Mann, ix. 104, (3) Yajnavalkya, ii, 143. 

(2) II. Ude. Dig,, 585, 586, cccolxiv-vi. (4) Ibid, II l4 

(5) IL €ole, Dig.j 587, cccolxviiL 
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270. Hei’0 Bhamolii says:' '‘^Bride-price is deiiokHi by t!ii‘ 
stilha, and fchai} obtains ia the Asara and other forms uf !!ia,rrijit(e 
alone. But that is prohibited. 

271. The opinion is, according to the text of Vishini, ilnu 
the Arslia marriage is by. gift of a bull and a cow or two cows. 1 iiy 
maiden is given in the Arsha form of marriage after taking a liull 
and a cow. That alone being the stridhana of the nioiher is nnl 
prohibited for the daughter j or be it that the taking of wcnitfi in 
Arsha and other forms is prohibited. 

272. Here the question whether it is prohibited or not U not 
relevant, but the question whether it is partible or not is. Henicu 
there is nothing contradictory. 

273. The same author states the rcsultof the text ; ‘"Not the 
husband, not the son, not the father, etc.*' ‘"If any oncj of these 
eats away by force the stridhana property, ho shall bo tnadc to 
return it with interest and shall also be punishcHl. But if ho tnits 
it away with her permission, given outof alTection, ho shall be maih? 
to return the principal alone if he should become rich/'^^^ 

274. By the use of the expression ‘ if he should become rich^ 
ifc is meant that if destitute of wealth he should not 1)0 made to 
return even the principal, as the return of principal is orclaiiuHl 
even in case of his eating away with consent, 

275. This will be explained. The husband has no ownership 
in the stridhana not alone that he has independent power, Imt the 
wife properly married has ownership in her husbandhs 
though always dependent. It should therefore be undersiotni tiiat 
the mutual rights of the husband and the wife arc not the same. 

276. Therefore alone Devala states tlu‘ iiusYorihimsHs «d the 
husband even in the enjoyment of stridhana: ‘SMainteuauf'o, 
ornaments, sitZilu, and gains of labor are stridhana. Bh«r heiself 
alone enjoys it and the husband is not liiinsclf ontitlcul to, use sneh 
wealth in the absence of distress. In case of waste and enjoyment 
he shall return it with interest to his wifo.^^i-' Vriiii ] wealth given 
by the father, etc., for livelihood. Sulka hixs been already expiaiued. 
Labha], What is obtained. 

277. This will be explained. What is obtained by the m\’o 
forpurposes of,Gaurivrita,eta,isalsostridhana;or‘!abha/n!ay irie:in 
‘interest 

278. Stridhana, previously mentioned, is spoken of an the 
principal which bears interest, and that interest is demjtcd bv the 
word ‘ labha.*^ 

279. Though interest Belongs to the owner of the principal 
lent, still as women are not entitled to lend money and their 
husbands alone have that power, the expression ‘she liurself alone 
is used that such doubt may not arise.' The word ‘ alone ^ is used 
to exclude her issue. 

(1) II. Cole. Dig., 591, cccckxv-5&6. (2) ll Oolc. Big., 5rr77c<7wirxrib^ 
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280. The word mithd ineaBS in the absence of distress 
Mohahali] expending. 

28L By the expression ^ in the absence of distress^ is shown 
that in distress the husband alone and none other is entitled to 
enjoy stridhana. 

282 . Distress] absence of wealth necessary for the maintenance 
of the family. 

283. Accordingly^ Yajnavalkya also says : husband need 

not return to his wife her stridhana taken by him during famine^ 
for purposes of charityj in sickness, and under duress/^(b Purposes 
of charity] constant and occasional ; also in some optional domes- 
tic rites snch as grihayajna. 

284. Under dui’ess] ; the author of the Ohamdrika explains 
Svhile imprisoned by creditors, etc., and unable to get out but by the 
giving of property b Vijnanesvara explains, ^ when lie is placed in 
custody, or captured in wai’, etc., and has no other wealth.-* 

285. Here Mann states a special rule : To their daughters 

also, when they have daughters, something should be given out of 
affection from the wealth of their maternal grandmother according 
to their merit.^’(2) According to their merit] with due regard to 
their character, usefulness and poverty, ^ Their daughters ^ means 
^ the daughters of the sisters.-* 

280. It may be asked how something could be ordained to be 
given them, as the daughters of sisters have no right in the maternal 
graiidraotlier*s wealth while there are bi^otliers and sisters. 

287. True : There is no objection, as it has been stated (that 
it should be given) out of affection. Just as though daughters 
have no right to share in the father*s wealth, it is believed 
that wealth necessary for their marriage and living should be 
given to them, both on account of express texts as also from the 
declaration of strong disapproval in the text, ‘Hhose who refuse to 
give shall be degraded;** so it should be understood here also. 

288. Vishnu lays down a special rule : The yautaha of the 
mother is the share of the daughters alone** ^and not of the 
brothers,* should be >supplied. 

289. Yautaha is wealth given to the bride and the bride- 
groom mutually united. It is called yautaha because it is the 
wealth of the united. 

290. But Gautama states a special rule: ‘'^Stridhana goes 
to the daughters, unmarried and destitute of wealth.**^) 

291. The meaning is that Saudayika stridhanam goes to 
the unmarried daughters and the daughters that are destitute of 
wealth. Therefore that they alone should divide siicli wealth in 
due shares is the drift. 

1) YajriaYalkya. ii. 147. '(S)' Hot fou in Vishmi.A similar 

2) Mann, ix. 193. passage occurs in Mann, ix, 131, 

(4) Gautama, sxviii. 24, 
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292. This is the explanation of Gautama’s text con.sistoiit 
with Apararka’s view. But the text has been already explainetl 
consistently with VijSdnesvara’s view. 

293. After the death of the wife her wealth, in the absence of 

daughters, belongs to the husband. 

294. So says Yajnavalkya also : “ The stridhajia, of a ciiild- 
less woman married in the four forms commencing with the Br.ihma 
goes to the husband, and in the other four forms, to her puivnrs : 
in all forms, if she has issue, to the daughters.’’^) 

295. Themeaningof this is The Saudiiyika woulth, above 
defined, of a childless woman married in Brahma, Daiva, Arslm 
or Prajapatya form goes to her husband; and in default, to his 
nearest Sapindas. The same (wealth of a childless woman) married 
in the Asura, G-andharva, Riikshasa or Paisi'niha form, 

290. G-oos to the parents. The word pitaraK is an tkasi-Hha 
compound of mala and pita. It goes to them. 

297. The mother, though mentioned by an ekamha com- 
pound, takes the wealth first, because of her greater importance ; 
for the word mala is the more important word in the expansion (if 
the ekasesJ/a compound. 

293. In default of them their nearest kin take the wealth. 

299. In all forms of marriage, if she leaves issue, her 
daughters take the wealth. 

300. By the word ‘ daughters’ hero daughters ’ djiugldcrs 
are denoted, the daughters themselves having been named 7u the 
text: “The daughters take the residue of the mother’s wcali ii.”.-; 


301. Thus: when the mother dies, her danghters first take 
her wealth. If there be both married and unmarried dnunldcrs 
the unmarried daughters take first. In the absence of tlnCse, tile 
married daughters. Even if there be married daughters ridi’ and 
poor, the poor take first. 

802. This view of Vijnanesvara is not respected by Bharii- 
chi, Apararka, the author of the Ohandriki and othens, and boon u.se 
Vijnanesvara’s view is supported only by his own reasonim.- ami 
requires the importation of many words, and because all damditers 
are mentioned without distinction in the text of Gautama ; “ Htrid- 
hana goes to the daughters unmarried and destitute of wealth.” ' 

303. And this too barring mlka. For sulka goes onlv to 
the brothers of the whole blood, according to the text of Gautama - 
“After the mother’s death, the suUm of the sister .mcs tn fl,,: 
brothers of the whole blood ”(«) The words viatuh and nrdhrLi 
should be connected and construed. ‘ 


304. In default of 
according to the text : ‘ 


all .daughters, daughters’ daughters take 
It she hav e issue, to the daughters, etc.’ 


(1) Yfiiilavalkya, ii, 145. 

(3) Gautama, xxviii, 25, 


(2) Ydjfiavalkya, ii. I]?, 
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305. If there be an unequal number of them by different 
mothers, then the allotment of shares is according to the mothers. 
According to the text of Gautama : Their ownership is through 
their mothers/^(b Svabhava] ownership. Pratimatri] mother and 
mother. The meaning is that their shares correspond to the shares 
of their mothers. 

306. But the stridhana of a childless wife of inferior caste, 
the daughter of her co-wife of superior caste, though born of a 
different mother, takes, and in default of her, her issue. 

307. So says Manu also : The wealth of the wife given to her 
by her father, the daughter by a Brahmini wife takes or (in de- 
fault of her), her issue^\(2) 

308. Vijhanesa says that the word Brahmini is used illus- 
tratively to indicate superior caste. Therefore also the daughter by 
a Kshatriya wife takes the wealth of a childless Vaisyd wife 
deceased : as daughters^ sons and sons’ sons have claims on the 
wealth of the mother. 

309. So Manu also says : But when the mother is dead, 
all uterine brothers and sisters shall share the mother’s wealth 
equally .”(3) 

310. All uterine brothers shall share their mother’s wealth 
equally. The uterine sisters also ^ shall share equally ’ should 
be supplied. The meaning is not that the uterine brothers and 
sisters together shall divide equally, for that conflicts with the pre- 
vious texts laying down tlie order of succession, the word c7ia being 
appropriate even by showing that they both alike are sharers, just 
as in the expression Devadatta but also Yajnadatta.” The word 
equally is used to prohibit deductions, and the word uterine to ex- 
clude those born of a different mother. 

311. Therefore alone Vishnu says: The sulha of the sister 
belongs to the mother and the uterine brothers. The meaning is 
that stridhana of the sister, known as sulha, belongs to the mother 
alone, and in default of her to the uteiune brothers alone and not 
to brothers by different mothers. 

312. As for the text of Gautama: ‘Bhagini sulkam,’ &c., the 
prose order is ^ after the mother, to the uterine brothers.’ 

313. As Baudhayana says : Stridhana goes to the mother, 
and in default of her it goes to the uterine brothers.”(^) Stridhana] 
sulha given to the maiden. 

314. Therefore also the commentaiy of Asahaya, that in a 
partition among brothers by diSereht mothers, something out of 
the bride-price should be given even to the brothers of the half- 
blood, is unsupported, because in all wealth designated bride-price 
the rights of the uterine brothers alone are declared by the texts : 

But the sulha of the sister goes to the uterine brothers after the 
mother’s death/’db &c. 

(1) G-aiitama, xxviii. 17. (4) Not found in YishMii. [Gautama- 

(2) Manu, ix. 198. (5) Not found in Baudhayana but found in 

(ii) Ihid, ix. 192, (6) Gautama, xxviii. 24. 
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316. Gautama, by some circumlocution, states that grandsons 
talce tbe wealth ot the paternal grandtatlier ni the absence of the 
sons on the ground that “ those who are to discharge; tho debts take 
the Writable wealth and discharge the debts ^^(U,iiud sis tho grand- 
sons are bound to pay the debts of the paternal grandfather accord- 
ing to the text : “ Debts should be discharged by sons and grand- 

sons.”(2) 

816. If itbe urged that, as on tbe death of the paternal grand- 
mother, the son alone is entitled to perform tlui obst^finie.s, there 
would be a conflict with the text of Vishnu : “The funeral rites are 
to be performed only with the common wealth by tho son and the 
grandson,” it is not so ; for Bharuohi has thus dcjtentiined the 
scope of their application. “It is only in the Shodasa sraddhas 
that the common wealth of the son and the grandson i.s necessary 
in order to deliver the deceased from her preta condition,” 

317. In the absence even of the grandsons, Yajuavalkya lays 
down the order of succession ; “When she dies without progeny, 
let her relatives take it.”(®) 

318. This is the meaning: It] the stridhana above named. 
Without progeny] without issue. When a woman dies having 
neither daughter nor son, son’s son, her relative.s, i.e. husband and 
others take (her wealth) . 

319. As Mann says : “ When a woman married in the Brah- 
ma, Daiva, Arsha, Gandharva or Pnijapatya form dies, her wealth 

goes to her husband alone.”(4) 

320. As for the text of K4tyayana : “ Whatever was given 
by relatives goes to tbe relatives, and in default of them to the 
husband,”(5) the text also applies to the wealth of women married 
in the forms other than the five already inentioned. Utherwise 
fiudtawill goto him alone who gave the wZ/ca, and there wouldbea 
conflict with the text of Gautama: “ SaZ/i-a goes to tho uterine 
brothers after the mother.” 

321. The givers of sulha are the husband and tho rest. 
Though they are the givers, it does not goto them, but goes to the 
owners thereof — the uterine brothers. The meaning is “ it goes 
to them in default of the mother.” 

322. Therefore alone sister's sulha means only the bull and 
the cow given at the Arsha mannage and not what is given to 
her in the Asura and other forms of marriage, for that wealth is 
declared to him alone who gives it. 

323. As for the explanation of Bharuohi, it must be consider- 
ed to be merely a proudhanada, or a mere assertion in strong 


324. As for what has been said by Sankha regarding the 
sulha given at marriage, tlie bridegroom takes this (vodha= 

(1) Gautama xii 40. Yipavalk^a.Tnir 

{2) Yajfiavalkya, u. 51. (4) Manu, {%. 196. 

(5) II. Cole. Dig., 620, ccccexii. 


bridegroom). He himself shall take the r th^ applies 
where the marriage had not been completed, 

325. The completion of marriage is the completion of the 
important homa relative to the marriage, 

326. With this, intention alone it has been said by Yajha» 
valkya ; If she die^ he shall take what was given (by him)/^(i) 
^ The bridegroom shall take the mllca, ornaments^ etc./ should be 
supplied. He states that this text applies to the case of a maiden 
betrothed and dying before marriage. 

327. Having enumerated the secondary mothers^ Brihaspati 
mentions the sharers of their wealth. The mother^s sister, the 
maternal nncle^s wife, the paternal uncle’s wife, the father^s sister, 
the mother-in-law, and the elder brother’s wife, have been declared 
to be equal to mothers. If these have no legitimate son, or the 
daughter’s son or his son, then the sister’s son and the rest shall 
take their wealth.” (2) 

328. The sister’s son] the son of the sister of the owner of 
the wealth. He takes the wealth ot his mother’s sister. Thus, all 
those indicated by the term ^ the rest ’ shall, respectively, take the 
wealth of her who is equal to his mother. Similarly, the issue 
though of the co-wife take the wealth of their mother’s co-wife in 
the absence of her issue, her brother, etc. 

329. Eegarding wealth given on account of supersession, 

Yajfiavalkya states a special rule : To the wife who is supersed- 

ed let him give as much wealth as is spent in the supersession, 
where no stndhana had been given to her; but where it had 
been given, the half is ordamed.”(^) 

330. She is the superseded wife over whom another is mar- 
ried. 

331. He shall give to the wife so superseded as much money 
as had been expended on account of the supersession. ' Adhived- 
hanikani’] money used in supersession. That is the meaning 
of the talc suffix. To her to whom no stridhana had been given 
either by the husband or by the father. If stridhana had been 
given, let him give her half the wealth spent in the supersession. 
The meaning is that as much should be given as with the stridhana 
already given becomes equal to the money spent in super- 
session,',,:' 

332. The claim, therefore, of the daughters and the rest on 
stridhana property is regulated by their relative proximity of 
kinship and not by mere texts. It has been already said that the 
difference of kinship is thus stated : as shown by Vijiianesvara. 

Where the semen virile is in ex;cess the child is a male, and 
where the : Mood of the female is in excess, the, ,child . is a 
.■female.”'"'''' 


(ll. ' .Yamavalkyaj ii* 146. , . (2 ) ' Brihaspati, xxv# 88 and 89, 

(3) Yajfiavalkyai ii. 14$, 
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StTidliducif hicludBcl iu ihc icTM Duifj. 

333. Here sages dispute as to whctlier stridhanji is iknmivA 
by the term Ddya or not. 

334. The contention is that, as according fo tlic Sniii : 
^'Therefore women and those deficient in any organ are no! sharers 
of wealtl}/'(i) women are unworthy of wealth, division of siridhnna 
is not partition of heritable wealth, but only a division of the* 
wealth. 

335. As for the text of Sangrahakara : '' Wealth desranjdotl 
through the father and that dccendcd through the niothor jim 
denoted by the term ddyu, and partition of that is now ox|dain» 
ed/^ Bh4mchi, Apararka, Somcsvaraelidrya, and others say : 
^^Just as wealth descended through the father is denoted by tin* 
term ddya^ so is also that descended through the mother denoioHl l>> 
the term ddya^ and as attaching a twofold meaning to the same 
word, is open to the objection of being burdonsumcj a dilTerent niean- 
ing should be accepted in the one case ortho other. Tinuad'ore, iluis 
wealth descended through the mother is tienoted by the term ddyn 
in its secondary sense of ^ that which is given/ 

336. But Vijnanesvara, Asahaya, MedhiUithi ami oilieri Hiiy : 

^^The term nirindriya in the Sruti ^ women bodng olc./ 

means those who are totally and not partially wanting in orgniis ; 
and as according to the text Uho child is a male where tJmre i.s 
excess of semen virile and a female where there is i^xeess of the; 
woman^s blood/ the possession of a greater or similler {K^wer is 
shown, women are not totally wanting iu indriyas, niut, therehme, 
even women are worthy of heritage; but us the sons have impor- 
tance at a partition between the father and Iho smm, thcuH? aleiio 
women arc unworthy of shares- The Sruti also says that i*vim 
their women are worthy of anything given out alTeeiiom 
Therefore the text of Sangrahakara which says that, the wealth 
descended through the father and that descended ilnough the 
mother are denoted by the term ddya, is thus understiKKl without 
any forced construction. 

337. Though already stated, it has been here explained for 
the sake of clearness* 

Dvytmtishydyana or son of iitv 

S38. The distinction in the share of a .Dvyiiinushyayupa at 
a partition is now explained. 

839* YajSavalkya defines him; ‘^The son begoiieii by a son- 
less man on the wife of another, appointed to raise issue, is the heir 
of both and the giver of the funeral cake/Ht2) 

340. Therefore a Dvyamushyayapa is one who Ima two fiithers. 
Jie takes the wealth of both and offers pinda to both. 

oi Tlie meaning oi parahlietra is 'wife o! anotliDr/ 

bhe IS tile wife o f another, bec anse of more hoiroilial nml not of 

(1) See para. 2L W iC i-JF. 
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marriage, as tlie appointment in case of women married to anothei’ 
is prohibited. 

342. So says Manu : In default of issue^ the offspring desired 
should be procured by a woman, duly appointed, from her husband’s 
brother or sapinda. But he who is authorised to beget issue on 
a widow, being anointed with ghee, and silent, visit her by night 
and beget one son, but by no means a second.”(i) 

343. Having thus explained the appointment, the author 
himself prohibits it : A widow should not be appointed by any of 
the twice-born classes to beget issue by another. Those who 
authorise her to beget issue by another violate the eternal law. 
In the mantras recited during marriage such appointment is not 
mentioned; nor is the marriage of a widow mentioned in the 
marriage rules; for this practice observed in beasts is censured 
by learned men of the regenerate classes, though inculcated 
to mankind when Vena ruled a kingdom. Sovereign of the whole 
earth, and the foremost among kings of the earth, he gave rise to a 
condemnable intermixture of the various classes whose hearts were 
subdued by lust. Good men ever since then condemn the man 
who, from folly, authorises a woman, whose husband is dead, to raise 
offspriiig.”(2) - 

344. Nor could it be said that an option results because the 
practice is thus both sanctioned and prohibited ; because persons 
authorising are censured, because incontinence is spoken of as 
a great sin in a woman, and because self-resfcraint is commended. 

345. As Manu himself says : Let her well emaciate her body 
feeding on flowers, roots and fruits and let her not, when her 
husband is dead, even take the name of another. But the woman 
who, from desire to have issue, violates the bed of her lord, is cen- 
sured in this world and does not obtain the other worlds/’ 

346. (Thus he) forbids recourse to another man for a son. 
Therefore it is not right to say that an option arises, because it is 
both sanctioned and prohibited. 

347. Nor could it be urged that the text : ^ But a woman 
who from desire to have issue, etc.,’ applies where the husband is 
alive; because of the text of Vishnu: ^^Let her die when her 
husband dies or keep his bed inviolate/’ 

348. Here it is stated that just as a woman, while her husband 
is living, is all attention to him and entirely at his control as enjoined 
by rules of virtue, so she should, when her husband is dead, keep 
his bed inviolate, for the preservation of her virtue, according to 
the same rules by implication. 

349. So Vijnanesa says that this text applies to a woman only 
betrothed. 

350. Bhanichi and others, however, don’t allow this. 


(1) Maim, ix. 59, 60. 

(2) Ibk% ix« 


(3) Manu, v, 157, 161 

(4) yishnUj XXV. 14, 
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351. “ The text : ‘ Bat the woman who from a doHiro to havo 
issue etc./ applies to a woman whose husband is living. The text : 
‘ But a widow should not be authorised by any of tlie twico-born 
classes, etc.,’ bears the same construction ami applies to casea «)f 
authorisation, to beget children by any other than tlu! husband’s 
brother, etc. The censure of those who authorise applies to those 
who authorise the begetting of issue by others than tho huslmnd’s 
brother, etc. The texts condemning unoha.stity as a great sin amdy 
to cases other than such authorisation. Therefore, by the analogy 
of the practice of those mentioned in the text: ‘ i-’or this pnictiei! 
observed in beasts, etc.,’ unchastity at the more p!ea.suro of tho 
woman and authoi’isation to beget issue by other-s than the husbaml’.s 
brother, etc., are prohibited} for the effect of such authorisation 
is similar to the practice of beasts. Therefore there is an option 
between keeping her bed inviolate and begetting male is.suo. Again, 
is the injunction to keep the bed inviolate to apply to women 
who have sons or to women who have daughters in default of them 't 
The begetting of issue by authorisation is indispensable according 
to the text, ‘the offspring desired should be procured in default of 
issue.’ The begetting of issue is more desii'able than keeping tho 
bed inviolate.” This is the view of Bharnchi, Apararka, Bornesvara 
and others. 

352. This authorisation, though forbidden in tho Kaliyuga, is 
explained here with reference to other yugas. 

353. Here Tajfiavalkya says : “Letthe brothor-iiidawof tho 
woman whose husband dies after troth plighted, marry her under 
these rules, and having approached her according to rulu.s, sho being 
clad in a white dress, With a chaste smile, enjoy her in secret once 
every season till she bear issue.”d) 

354. It is understood from this text alone that he to whom 
a maiden is betrothed becomes her husband by tho fact of mere 
consent. 


355. When he is dead, her brother-in-law, t.e., his uterine 
brother, elder or younger, can marry her. According to rules] 
without violating the Sastras. Under these rules] anointed with 
ghee, silent, etc. Let Mm approach her once every season and in 
secret, she having a white robe and being pure in mind, speech, 
and body, until she conceives. 

366. This is a marriage based on texts, and should be consi- 
dered to he a preliminary to his approaching the authorised woman, 
like anointing himself with ghee, etc. 

357. Therefore it does not make her tho wife of her brother- 
in-law. Hence the issue begotten by the brother-in-law belongs 
only to the owner of the soil and not to him. But, if there be special 
compact, then it belongs even to both. 

358, Th is authorisation of the betrothed maiden is explained 


(1) Asomewhat similiar passage is found in Yajiiavaikya, I e876l>, bul 

thisverypassageoceursiuManu, 7b. ^ 
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in accordance with the view of ViJnanayogL But it should be re- 
membered that, according to the view of Bharuchi and others, 
authorisation is allowed even of the widow as also of the betrothed 
maiden. 

The twelve sons y primary and secondary. 

359. Yajhavalkya gives the definition of the primary and 
secondary sons: ‘^The aurasa son is the son born of the legal 
wedded wife. Equal to him is the son of an appointed daughter. 
The kshetraja is the son begotten upon the wife by one of the same 
gotra or by another. That son is declared the gudhajd who is 
secretly born in the house. The Icdnina the son born of a 
maiden and is regarded as the son of his maternal grandfather. 
The paiinarhhavd is the son born of a twice-married woman whether 
her first marriage had been coosummated or not. He whom his 
father or the mother gives becomes the datiajca son. The krita 
is the son who has been sold by them and the hritrima is the son 
made by oneself. The son who gives himself is the son self-given. 
The sahodhdja is the son born of a pregnant bride. The avdviddhd 
is the son who is taken as such, being abandoned.^’(i) 

360. Aurasa] born of the breast. That son born of the legal 
wedded wife is chief in rank. 

f361. The son of the appointed daughter is equal to him, i.e., 
the aurasa son, according to the text of Tasishtha : I give you 
this brotherless maiden decorated in the hope that the son who shall 
be born of her may become my son.^^(2) 

362. The word putrikasiita is a compound of the word put- 
rikdydh and snia, i.e. the appointed daughter’s son ; or it may 
as well be a harmadharaya compound resolvable into putrikaiva 
and sutuy as Gautama says : The third is the appointed daughter 
herself, meaning that the third son is the appointed daughter 
herself. 

363. Kshetraja] the son of the wife begotten by authorisa- 
tion. The word Jaia is connected with ^ by one of the same gotra, 
etc/ By another] by one who is not a sapinda, or by the brother- 
in-law. 

364. Gudhdja means ^ one born in the house of his father in 
secret,’ ‘ If it is ascertained that he is begotten by one of the same 
caste ’ should be supplied. 

365. Thus, it should be inferred even in the case of the kdnina 
and others. 

366* ^^The son whom the mother and the father give in dis- 
tress, being alike by class and affectionately disposed, should be 
known to be the datirima sob.”G) 

367. From theuseof the phrase ^in distress ’ he should not 
be given except in distress. This, prohibition regards the giver.,; - 

(1) Yajnavalkya, ii. 128— ' : , ; ■■■ (S) Gautama, xxviii. 

(2) VrisishUia, svii. 12. (4) Mami, ix. 168. 
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368. Similarly, an only son should not bo given aocording to 
the text of Vasishtha : Let him not give nr take an otily son,’'t!) 

369. Even if there be many son.^s, the eldest should luit bo 
given, he alone being chief in doing the duties of a son, according 
to the text: “ By the mere birth of tho ehlest son a. man Ijccotinvs 
the father of a son. ”(-) 

370. Tasishtha states the manner of taking a son in adopt ion . 
“One who wishes to take a son should invite his kinsmcm, inform 
the king, perform a lioma in the middle of his hous(‘ l<y I'cciting 
the vyahritis, and take one who is not an nnreniote kiusman, and 
who is the nearest among his relatives.”('t' By tlm term ‘ an lui- 
I’einote kinsman’ one very much distant by country and iiy hui- 
guage is prohibited. By the term ‘ tiio nearest ’ ilistaut saeot ras 
are prohibited. 

371. The kriki son is one sold by them, ic. by the father and 
the mother, or by the mother or the father ; exeeju ing, as previous- 
ly stated, an only son, and the eldest son, and with tlio restrictions, 
‘ in distress,’ ‘ of the same caste,’ etc. 

872. As for what has been stated by Manu : “ But he whom 
one purchases, for the sake of issue, from hi.s mother ami futhei* 
is the krUaha son of the person so purchasing, whether alike or 
unlike, W” that must be explained as ' alike or unlike by 
not by caste, by virtue of the conclusion ‘ thi.s is propotitidod in 
respect of men of the same caste.”f'3> 

373. The kritrima is the son made by oneself. The hv'ift itaa 
is one who, having neither father nor mother, is taken as his own 
.son by one desirous of a son by such enticements as tlie display of 
wealth, land, etc. For, were they alive, he wonldlK; under their cotitrol. 

374. The self-given son is one who, having ucitlmr fat Iter nor 
mother or being abandoned by them, gives himself with the words, 
‘ I will become your son,’ and is invested with the sacred cnnl. 

Partition among mm previmmhj defined. 

376. Yajfiavalkya states the mode of partition among them, 
“ Of these the one succeeding is, in the absence of the fum pre- 
ceding, the giver of the pinda and the taker of a sharo.’H6< ()f these 
twelve sons, previously enumerated, the one succeeding should l»e 
known, in the absence of the one preceding, to bo thooerfunnKr of 
the sr4ddha, and the taker of the wealth. ' ^ 

376. Manu seeing that where there are both the aurasa son 
and the appointed daughter, the aurasa takes the wealth, lavs down 
an exception : “ When, after an appointed daughter is made an 
aurasa son IS born, then the division shall be equal, for wonmu have 
no right of priority of birth.”(7) ‘ muc 


(1) Vasishtha, xv. 3. 

(2) Manu, ‘ix. lOtJ. 

(3) Vasishtha, x v. 6—9. 

( 7 ) Manuj ix. 134. 


(4) .Mami, lx. 

(w) Yajmiv^alkvit, i‘u 
m Mml, ii. lit! 
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377. Similarly^ it has been said by Vasishtha thafc the sons 
named after take a fourth share, even if there be sons previously 
named. When after one is adopted an aurasa son is born^ the 
adopted son shall take a fourth share/^U) 

378. The use of the term ^adopted son ^ is for the purpose 
of including the son bought, the son made, etc. j for there is no 
difference in respect of their being made sons. 

879. So Katyayana also says : But when an aurasa son is 
born, the other sons take a fourth share if of the same caste, but 
those of other castes receive only food and raiment.^^(2) Of the same 
caste] the kshetraja, the adopted son, etc. They take a fourth 
share if there be an aurasa son. ^ A fourth share ^ means ^ a share 
equal to the share allotted to the fourth son in an equal partition, 
i.e. a fifth share/ according to the Smriti ^ Afterwards the adopted 
son, the kritrima son, etc., take a fifth share. Afterwards] when 
an aurasa son is subsequently born. Those of different caste] the 
kanina, the gudhaja, the sakodha, and the paunarbhava, Although 
they are named etc., when they are ascertained to be of the 

same caste, etc., still they are said to be of different caste when 
their being of the same caste is doubtful. 

380. As for what has been said by Manu also ; The aiu^asa 
son alone is the sole lord of the paternal wealth, but let him give 
maintenance to the rest out of affection. 

381. Vijnanesa says that that also should be understood to 
apply where the adopted son and the rest are adverse to the aurasa 
son and are devoid of good qualities. 

382. But Somesvara says that by the use of the term ^the 
rest^ it is meant that maintenance should be given only to the 
others than the adopted son, etc., i.e. the kanina, the gudhaja, the 
sahodha and the paunarbhava. 

383. But Bh^ruchi says that the meaning of the text : The 
legitimate son alone ^Ms an adopted or other son can be made where 
one has an only son. In such a case maintenance should be given by 
the son existing before the adoption to the adopted son, &o., and 
not to others/^ 

384. This certainly is the better view. 

385. A distinction is shown by Manu in the case of the 
kshetraja son : The aurasa son dividing the paternal wealtli shall 
give to the kshetraja out of the paternal wealth a sixth or even a 
fifth sliare.^^(^) 

386. Of the twelve kinds of sous only six are sharers. The 
aurasa, the kshetraja, also the appointed daughter, the adopted 
son, also the gudhaja and thq|^apaviddha are the six heirs and 
kinsmen. The kanhm, the sahodha, the krit a, the paunarbbava, 


(1) Yasishtlia, XV, 9. ^ ^ 

(2) 11. Cole. Dig., 348, ccxviii. (4) Manu, ix. 163. 

(5) Manu, ix, 164. 
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t/he son self«gi?eii, and tbo' son bj a Sudrd wife are not iieirs but 

kinsmen. 

387. Kinship of both these sets of six Hons h equal Hiere^ 

fore, being of the same gotra and being sapiodas, tiui right ai both 
these classes to offer libations of water is the lint it sliouid 

be remembered that in the absence of nearer heirs fd I luir iatiiorls 
samanodakas and sapindas, the former six alone take the wealth 
and not the other six. 

388. If it be asked, seeing that the sfio losi-s the 

gotra and the sapinda relationship of his initnral ucoording 

to the text of Maun . ‘^The adopted sou shall m.jt have tin; gotra 
and the wealth of his natural father j the pinda follows tin* gotra and 
the wealth and oblations to the giver (in adoption) (?ease/h«^i h<nv 
even the adopted son is, by the text of Vishnu, enjoined to perlorm 
the oblations to his natural father, wo say that that text siioiild be 
known to apply in the absence of other issue of the uatura! father. 
This will be subsequently dilated upon. 

389. Therefore among all the substitutes of sons idler than 
the aurasa, there is no distinction in their right take the wealth 
in the absence of those preceding them. As for the aurasa, his 
right to take the wealth is stated by the text, the aiimsa son aloim 
is sole lord over all the paternal wealth/ 

390. As for the text : If, among brothers of the whole lilociii 
one has a son, Manu has declared that all of theni are fathers of 
sonby means of that son,^^C^) that text also is to prohibit the adoption 
of others where it is possible to adopt the lu’Otlier's sou and imt tu 
show their sonship ; for that conflicts with the text : His son, the 
go traj a, the bandhu, etc.'^W 

391. The author of the Chandrika, however, says tluit the 
text is intended as a eulogy. 

392. Dhdresvara and Davasv^nii, however, are follcnvers of 
Vijhanesvara^s view, as it has been said by Devasvami : Kven in 
both cases no other substitute should be made/^ 1'he Hioauing of 
this is — : Even in both cases] regarding the two texts : ^ if many 
sons of the same person ^ and ^ among brothers of the whole bhmd? 
Where it is possible to make the brother's son at Hubsriiule for n 
son, no other substitute should be made. 

^ 393. As sons of the anuloma caste, however, such as Miinliit* 
vasikta, etc*, are included even among the aurasa, it slu)yld bo 
understood that the kshetraja and other sons take the Wi*a!th in 
the absence of these. 

394. The son by a Sudr4 wife, though an aurasa, dovB not 
!fwi 1 ^wen in the absence of another, M’unu : 

Whether he has a son living, or whether he issouiess. he shall not, 
according to law, give his son. by a Siidra woman, more than a tenth 


(3) .Mfimt, lx* 182. 

(4) Yajiiavalkjtt, iL 


(1) Maau, ix. 159, and IdO. 

(2) Ibidj ix. 142^ 
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shai*e.^’C^) He ha.? a son living] he has]a son of the regenerate class 
living. He is sonless] any otiher man, 

395. Y^jhavalkya lays down a special rule regarding the 
partition of a iSiklra^s wealth : Though begotten on a female slave 
by a Biidra, he is declared entitled to share at the option (of the 
father). VVlieii the father is dead, let the brothers make him par- 
taker of half a share. If he have no brother he shall take the 
whole Avealth in default of the daughter’s son.’^C^) 

396. The meaning is that even when there is a daughter’s 
son, the son of the female slave takes only a half. 

397. From the use of the word Swim in this text, (it follows) 
the son begotten on the female slave by one of the three regenerate 
classes does not take a share even at the father’s option, nor even 
a half, much less the Avhole ; but only receives maintenance. 

398. Thus ends the chapter on Partition of unobstructed 
heritage. 

Pm tition of the wealth of a separated deceased person, 

899. On the question who takes the wealth of a deceased 
pt3rson, separated, sonless and not re-united, Yajhavalkya says ; 

The wife, the daughters also, the parents, brothers likewise, their 
sons, gentiles, bandhus, the disciple, and the fellow-student ; the 
one succeeding among these takes the wealth of a deceased sonless 
man in the absence of those previously mentioned. This law ap- 
plies to all classes.”(^) 

On the nature of property, 

400. This rule regarding the order of the devolution of 
ownership on the wife, etc., is based upon the ground of relative 
propinquity and is not a matter of mere texts, for the relationship 
to the owner of the wealth is not deduoible, from texts. 

401. That is to say, ownership is temporal, being created by 
worldly acts such as rice, etc. 

402. The sacrificial post, sacrificial fire and the ofifice of pre- 
ceptor, etc., which are not temporal, are not created merely by 
temporal acts such as chiselling, but by chiselling &c., coupled 
Avith regulations regarding the reciting of mantras, etc. There 
is, therefore, no fallacy. 

403. But the injunction regarding the recitation of mantras 
at the time of acceptance of a Vedic gift is for securing the in- 
visible effect of the gift and not for the creation of ownership ; for 
ownership is seen to arise even in the case of acceptance of a gift 
not Vedic and not preceded by mantras. Thus it nas been ex* 
plained at length in the Lipsasutra.(^) 

(1) Mami, ix. 154. (2) Yajfiavalkya, ii* 133 and 134. 

(3) Y^jnavalkya, ii. 136 and 136. 

(a). Tne aphorism here referred to is the 2tid adhikaratia in the Isi pada of 
the 4th book of Jaimini’s Sutras. Fide Note {a} p. 3 of this volume# 
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404. As for wliat hm beeB.^tatod by Owiiijf- 

ship is temporal; beoauso like xdoo and otlier iliiiigS; it lias the eapa^ 
city .of accomplishiBg ' temporal aots/^ the siatcuioiit- is ug'idtUNi 
written authority and superficial; because it is laid iluwji by tuirii 
in the Lipsasutra that the temporal nature of owniu>lnp 
tlirougii its capability of being created by teiiiporal acts alont'. 
After defining ownership; ^yownership has tlie ea.pa,ciiy ui aliciuii- 
ing at pleasure,^^ it is laid down by iliat work by the Icriji 
oimersMj) is meant any kind of relationship arising out of ucf|uisi* 
tiond^ 

4U5. The meaning is this r—Acquisit ion is t hiMU'caot Ion ol n 
relationship between tlie doer and the deed beeau'-o <4 it- 
tive character. It cannot be said tiuit there is a logii.‘aJ (*rrnr in 
such sentences as ; He has left the village ” ; iuC; tin* higlu’s! Inrnj 
of connection; such as intimate union; etc,, is mU. established hare ; 
but the springing of the acquisition ofusomei hing additiona! in 
the subject and the object is establishetl ; uud this is calkn! thoir 
relationship; because it has the form of a cessation ol ilieir iimio 
tivity. Even in such sentences aS; He has left the vilhigif : hcfri: 
is a something additional in the yillagC; wbich is pregnant ivith an 
act ill the form of the separation. 

406. Nor can it be said that the clasping cd’ the band in tijo 

' act ' of receiving is the additional sometliiug; for it wa.iiilil )mj ii 

fallacy; as it does not exist in the case of birth. 

407. Nor can it be said that the root to bo lajrn'* cuiinut 
imply that additional something because it is iniraiiHjtive ; fur 
when it is denoted by the root acquire *b it 1)eco!ties traubitivt', 

408* The meaning is this : — The "svord tv> bo born iuiplio 

a connection with the act of the doer; if it did not previously 
it could not be the seat of an action, and if h did prcvicuisly (rxisl; 
it could not be born again; therefore the vford to bi,* lujrn InqiHcs 
the connection of what is born with an act of what brings ftuib. 

409. The same perception is iutransitivc wlicii exj)FeH>i.fd ns 
the pot appears/^ and transitive wdien expressed as kno\s the 

water-jar.” 

410* According to the d.octrme of G uru; there is no diffurcmcc 
between appearing and knowing; as it has been stated by Guru tlmi 
thought is knowledge. 

411. Therefore the driftof the Mimdmsa iS; that the additifuml 
something produced by acquisition is called ownership ; therefore; 
it is clear that Vijn4nayogfs doctrine is against wuitteii authority. 

412. The doctrine is cursory because it is fallacious, us being 
applicable to tne ofiice of tbe preceptor wbicb leads to liis being 
worshipped by tha disciple and to Hs acquisition of wealth and 
to the case ot the Ohitrakariri sacrifices, etc., productivo of cattle, 

imu; etex ' 
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4l3* Nor could it be said tlLa% as the same fallacy pointed 
out in respect of tlie sacrificial fire is easily disproved [by stating 
that^ as mere fire^ it helps such worldly purposes as boiling of rice^ 
etc.j and not as the sacrificial fire purified by mantras^ etc,, so the 
fallacy pointed out in this instance also could easily be disproved ; 
for that being altogether spiritual in its nature, the differentiation 
oE a temporal and a spiritual element in it is impossible, 

414. As for what has been thus stated, the invisible result 
of Ohitr a sacrifice is one produced by means of the Sastras alone; 
it is not as such that it produces cattle, etc,, but by its efficacy when 
it is accomplished, and this form of it is not to be known from the 
Sastras alone, for it could be well known by inference from effect 
to cause ; therefore, as in the case of the sacrificial post and the 
sacrificial fire, etc., it is imposible to point out a fallacy 

415. That is unsound. The injunction regarding the sacrifi- 
cial post, fire, etc., being meaningless in respect of their temporal 
form, ir» is there possible to postulate a spiritual element in them ; 
bub where the form is altogether spiritual, the assumption of a 
temporal element is impossible for want of reason, 

416. Again, the invisible effect produced cannot be known 
by inference from the effect to the cause, for there will be no motive 
to investigate it ; even if that be, the process of reasoning employed 
(i.e.)the invisible effect knowable by the Vedas has been produced, 
because the fruit of it such as cattle, etc., has been produced, is an 
inference by means of its form as knowable by the Vedas and does 
not touch the question started | there is thus nothing lost. 

417. As statedhy Guru at the beginning of the 9th Chap- 
ter, although the form knowable by the Vedas is temporal, the true 
nature knowable by the Vedas is spiritual, 

418. Narada states the meaning of this passage ; The know- 
ledge that the invisible effect is denoted by the potential mood, 
touches the invisible effect, not by its nature as invisible effect but 
by its form, as something denoted by the potential mood. Thus, 
its being knowable by a knowledge in this form does not contra- 
dict the definition of invisible effect as something knowable only 
by the Vedas, that the sacrificial post, fire and the rest, known 
by their form of being knowable by the Vedas are none the less 
knowable only by the Vedas/^ 

419. Therefore, it is established that the reason alleged here 
. .. is cursory. 

420. It may be said that the office of Acharya is temporal, 
for the word is used to denote one who gives instruction in the 
Vedas; therefore the capacity of being denoted by the potential 
mood intended m that case is negative, as it has been stated by the 
ancients : Let the term ^ sacrificial post and the rest ^ be admitted 
to denote something which is not worldly, because they are not 
used anywhere in the world and are used only in repect of matters 
accomplished by precepts; but the term Acharya has not such Ui 
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denotation, because these two reasons do not apply to it." Thus 
the grounds on which the view of Guru is based aro rofutod by 

learned persons. 

421 . Nofc so ; it must be considered that the text, “ Bat him of 
tlie regenerate class who, after investing tlio disciple with tlio 
sacred°cord, innst teach him the Vedas with its rituals and secret 
meaning, they call the Achdrija,'’i^) was declared for the piirpusc 
of removing doubts regarding the signification of the word A charya 
used in the authoritative SrutivS and Smritis. 

422. In whatever sense this text is found to rt*sultj after 
logical invc-stigatioii, according to that sense must the Hmritis be 
construed, 

423. There, though the meaiuiig of the words seems to bo 
the combination of certain acts, still the purport of the text is not 
merely a combination of acts. Were it so, it would simply become 
the statement of a definition and this cannot be; for it woul<l have 
stated the definition thus for removing the doubt, but that iiian of 
the regenerate class who, after investing his disciple with the sacred 
cord, teaches him the Vedas 

424. The laying down of a rule not to be used as siiefi is in** 

appropriate, and reflects unreasonableness on the part of the persons 
stating the rule : .1 f teaching enjoined is alone the characteristic 

of the Acharya, then the injunction will ba pertinent. Thus it 
should be understood that the text : ‘ He must teach after invest-* 
ing with the cord, &G./ makes the teaching in virtue of the injunc- 
tion the defining characteristic of the Acharya. 

425. Nor can it be said that both these purposes are impos- 
sible, because there would then be a splitting of the sentence ; for 
that there is no blame in splitting a sentence which is under the 
control of its author is declared by the author of the Sutras using 
the word artha m the Ohodaua Satra.(«) 

426. The word but distinguishes the Achirya from tho IJ'pdd^ 
hydyiif (a mere teacher of the Vedas). 

427. It it be urged that teaching itself cannot bo the subject 
of an injunction, because the motive to teach is otherwise supplied. 

428. We say : Nob so; he who contends that it is otherwise 
supplied must be asked whether it follows from the injunction to 
study or as a matter of profession ? 

429. Not the first Guru has stated, at the beginning of tho 
bastras, thatbhe in]uncbion to study in the absence of persons 
entitled to do so is unable to accomplish its own observance. That 
must be determined from there* 


(i) manu, n. 140. 


(a). mOhodana Swim. Vide the Isb aclhikamna, 1st mida, Atihvava. . 
Mimamsa. In the course of dilating upon the main topio of discussion there tl 
author asserts the principle of construction that a splitting of the sentence h allo^ 
^ble where the author intended such splitting. noiuontt is 
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430. Not the second ; even the utility o£ teaching as a pro- 
fession is truly the office of the Ach^ryU; and as its result is to pro- 
duce the Acharya^ it does not affect the pi’ccept. 

43!. Thus teaching is made the subject of an injunction, for 
its statement as a mere definition would be inappropriate^ seeing 
that the act of teaching is not dedticible from other sources or 
injunctions. 

432. Or, as Smritis should not be made to subserve the mere 
end of facilitating worldly parlance, it should be admitted that the 
end is the accomplishment of the injunction to confer a boon which 
depends upon the ascertaining of the denotation of the word 

Acharya/ 

433. In that text of the Srutis : To the Acharyaa boon should 
be giveii/^ the meaning of the word ^Acharya ^ is indicated by the 
dative case. The word ^ Aoharya ^ does not denote the act of teach- 
ing at the time when the boon is given to him, for that has passed. 

434. Nor is his personal form merely intended ; as that could 
be got at even without an injunction, the precept will be purposeless* 

435. Nor is the word ^ Acharya ’ used in the Smritis and Srutis 
in reference to the act once done, though not then, for it is not 
reasonable to say that the important Smritis, which are declared to 
determine the true import of the word ^ Acharya are intended to 
elucidate this inferior meaning, 

436. Moreover, tnat wiiich is to be indicated is not known ; 
for here there is no special form which can be indicated by the 
connection with acts previously done, as the form of a lion indica- 
ted by means of the cage in the expression, the lion and the cage ; 
therefore, when it is understood, from the force of the injunction to 
confer a boon, that what is denoted by the term ^ Acharya ^ is an 
invisible something distinct from connection with the act of teach- 
ing and continuing even at the time that the boon is confei'red 
on him, there arises the inquiry as to acts which produce that in- 
visible something, and the Smriti is understood to lay down an 
injunction regarding the acts which make up its definition. 

437. Accordingly, an original Vedic text corresponding to this 
should be inferred in the form, He must teach after investing with 
the cord.^^ 

438. If it be asked : The inference that a Vedic text exists 
in the form of an injunction authorizing one to teach, as ‘ he who 
wishes for the office of the Acharya must teaclT, should be drawn in 
order to show that study is enjoined by the precept which creates 
the Acluirya, how, then, is an inference to be drawn that a Vedic 
text exists in the form just sufficient to make the office of the 
Acharya denotable by the potential mood 

439. Not so ; the text, which is intended merely to define the 
Acharya included in the injunction to confer a boon, should be 
admitted to have done its duty by describing the acts which pro- 
duce the invisible office of the AoMrya required by it j its object was 
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not to authorise anybody in respect of them, because that would bo 
an additional burden, and because it was not in rc(iiusitiou. 

440. The state of the Acharya is that which determines tho 
use of the word ‘ Achai'ya,’ because the natural function of tea, tal 
and the rest is to denote that which determines the u.so of words. 

441. That state of the Acharya is the invi.sible sometliin*,' 
produced by teaching after investiture with the sacred corci. 
Therefore the precept prescribes that alone and nothing biisides ; the 
text intends only to enjoin those acts in order to answer an in<niiry 
indueed by the injunction to confer a boon, and does not intand 
anything other than that, such as the invisible offeet, the Hubjssefc of 
authority. 

442. Therefore it is clear that there is both a want of nmjuiry 
and unnecessary prolixity. 

443. Moreover, the office of the Acharya being neither in the 
nature of positive comfort nor in the avoidance of misery, it is 
not possible to postulate such fruit, s as generally result from injunc- 
tions, such as heaven, etc. 

444. But as it is denoted by the potential mood, thongh it i.s 
not in the nature of positive happiness or avoidance of misery, the 
office of the Acharya is in the nature of a third benefit kuowablo 
only by the Vedas, and as even in the Veda extant, the injunction 
regarding the adhdna, etc., intends only such b(nielit, and as it is 
therefore not a matter of inference, there i.s no inconsistency what- 
ever. 


445. If it be urged that it has been stated by Bhavanutha, one. 
must ascertain the office of the Aclnlrya by the teaching after tho 
investiture, 

446. We say : The iutention of Bhavamitha is 'I’hough 
the form of the text “ he must teach after investing ” is proper, 
because the invisible something produced Ijy the act,« i.s the meaning 
of the potential mood, still as that invisible someibingis rec{>^^nisod 
in the Bmritis as denoted by the term o^'ce nfUic. Adutrtia, it scciii-as 
the authority to teach, being desired by the teacher on account 
of the boons which it procures and not by the mere injunction as 
in the case of Nitya rituals. To show this, thi.s text in the furm • 
« By tesjching secure the office of Acharya ” makes the teachim-- the 
productive cause of the office of Acharya. 

447. Therefore Sarikanatha, after offering a similar commen- 
tary on the text, states that the authority of him who ac.siro,s to 
become an Acharya arises by implication; his intention is that 
his explanation of the text is so worded as to show that, the ac- 
quisition of authority IS implied. 


w^ll "ged that if this were so, the office of the Acharya 

mil not, as desired, be denoted by tiie potential mood, bocan.so the 
potential mood is only confirmatory of tho injunction as the text 

i. m.rel, intadei to descA. the Lte which Vrirethe olto of 
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the Acliarya required by theinjanotion to confer a boon ; tlioiigb 
for want of proximity it may not be confirmatory of the injnnotion in 
respect of the taker^ still, like the potential mood in the injunction 
regarding the ddhana, it is certainly confirmatory of the injunction 
in respect of the giver. 

449. Not so ; the adhana samskara relates to the fire, and can« 
not therefore be denoted by the potential mood, and therefore it 
was accepted that the potential mood is confirmatory of the invi- 
sible effect in the giver, but the samskara of the office of the Acharya 
produced by teaching* relates to the teacher and is therefore denot- 
able by the potential mood: Therefore that the potential mood is 
only confirmatory should not be accepted. 

450. Even thus as the samskara conferring the capacity of 
the Acharya enters into the rule conferring authority though pro- 
ductive of pecuniary benefit like the samskara of the flitwik, it 
does not even produce the capacity to teach. Thus the authority 
(the point desired) is yet more distant. Otherwise the samskara 
of the Eitwik will confer the authority to perform and cause the 
performance of sacrifices. 

451. Not so. Notwithstanding it enters into the rule confer- 
ing the authority, it really possesses the|power of authorizing one 
to teach, the office of Acharya being sought by the teacher for 
the sake of pecuniary gain in the shape of boons granted. 

452. But in the case of the samskara of the Eitwik, though it 
is productive of gain, it being obtainable at the solicitation of the 
sacrificer and therefore not capable of producing gain at the 
independent will of the Eitwik, it does not confer an independent 
authority and is not; productive of benefit at his will : this is the dif- 
ference. 

453. Therefore it should be understood that the form of the 
text ^ he must teach after investing^ is really approved by Bhava- 
natha. 

454. Therefore the reason ^ because it is the means of accom- 
plishing temporal acts ^ is established to be fallacious. 

455. Some, thus, cure the defect. They interpret the langu- 
age, stating ‘the reason to mean ^because ibis accomplished by 
temporal acts ^ ; they make the word in the original a bahuvrihi 
compound, and say that it should be understood that there is no 
fallacy even according to V'ijnanesvara^s view. 

450. That is unsound. The abandoning of the tatpurusha 
compound, and accepting the inferior bahuvrihi compound, is like 
one^s falling into dirt when running away from fear of mud. 

The causes of •property, 

457. Thus, it being established that property is a matter of 
popular recognition, tlie rules of Gautama : One becomos owner by 
inheritance, purchase, partition, seizure, and finding. Acceptance is 
an additional mode for a Brahmin ; conquest, for a Ksliatriya ; and 


* f Vi» 


SABAS VATI TIUSAt 


gain for a Vaisyji and Sndri/^(^) are so many inoden of acrjoiring 
wealth popularly recognised. 

458. The five beginning with inheritance are eomnnm to all. 

459. Eiktha is ^ what secures the iulientHiiro ' ; birth which 
creates ownership in the wealth of the? fathm% 

460. Accordingly, it is stated by Gautama hims^df fc be the 
reason for taking the wcialthof the father. Ac(?ordiitg to AclairjaH 
lie obtains ownership by mere birth/’l^) By mc^re birth] by liis 
body being conceived in the mo therms womb. 

461. Therefore only Vishnu says: Ownership is acuuired by 
birth.^^(3) 

462. This is of the son alone, not of the duugliter/'^ so says 
Bharuchi. 

463. The author of the Chatulrika says: ^'Partition is iiivl« 
sion which creates an exclusive ownership in a pa,rticnla,r portion 
of the paternal wealth, &c.^^ 

464. Vijhanesvara, however, says: Oaya is unubsiriHa:cd 
heritage. Obstructed heritage is partition; though tlw word rlkihi 
.means obstructed heritage ^ in the texts : ^ 11c wlio takes iht! htua- 
tage shall be made to pay the debts, ^ &(?., still riktlaj. hen* coutem- 
'plates ^unobstructed heritage/ for, otherwise, the use rd’ I lie word 
Wibhaga^ will be redundant. By the “word Sibbaga/ is iuiiicatcit 
the obstructed heritage which arises subsequently to it, IVir purfi* 
tion is not the cause of ownership.^^ 

465. Bhiruchi and others will not brook this and say : In 
respect of unobstructed heritage, the intimate relationslup id birth 
is necessary ; but in respect of obstructed heritage, abHcuec of im- 
pediments cannot be the cause of owmorship, for it is trivial.'' 

466. Seizure tlie user of water, grass and wood found in 
forests, &c,, and not appropriated by others. 

467. Finding] obtaining of treasure, &c\ 

468. When these reasons exi.st, the son, &c., the pundiasor, 
the separated copai’cener, thepersoii who seizosor the finder, bectnnes 
respectively owner of tln^ paternal wealth, of wlnit is purclmscd, of 
the share allotted, of the property seized, or of what was found. 

469. Similarly, what is accepted as gift is a special rnodc af 
acquisition for a Brahmin: so for a Kshatriya, wliat is eaiued by 
conquest: so f or a Vaisy a, what is obtained as wages for airriou! 
ture : and for a Sudra, also, what is obtained by service rendered to 
the regenerate classes is his additional mode of acquiring wealth. 
It must be understood that such is the meaning uf fcht* text id* 
Gautama which regulates the modes of acquiring wealth. 

470. The meaning is, that this rule is deelaroJ just like the 
rule of Grammar, which regulates the correct use of words. 


(8) hTot found. 


f‘2) Nut) found. 


(i) Gautama, s, 89—42, 
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471* This is fche secret here — that Gautama took the trouble 
oi; laying down this rule for the purpose of fixing men to these 
well-known and popular modes of acquiring wealth, by giving them 
a spiritual significance among the Brahmin and other classes. 

472. Accordingly, by the text : When Brahmins acquire 
wealth by any censurable deed, they become purified by giving up the 
wealth, by prayer and by peaance^^l^), if ownership is a creature of 
the Sacred Codes, the acquirer has no ownership in wealth obtained 
by condemnable deeds, as acceptance from bad people, trade, &c., 
and therefore his sons cannot divide it. . But if ownership were 
a matter of popular recognition, then, as he has ownership even 
in wealth acquired by acceptance from bad men, &c., it is certainly 
partible among his sons. The expiation prescribed they become 
purified by giving it up, &c./’ applies only to the acquirer ; but no 
blame can attach to the sons, because they become owners of it as 
heritage according to the text : “ There are seven virtuous modes 
of acquiring wealth — inheritance, acquisition, purchase, conquest, 
trade, service, and proper acceptance of gifts.^^^‘^) 

473. If ownership be a temporal matter, then alone, ownership 
can be created in another or be lost by mere will. In some instan- 
ces, however, ownership is lost only by the corninissioii ol: great 
crimes and not by mere will. Therefore is it explained at length 
in the Lipsasutra that the relationship of father and son and 
husband and wife ceases on the commission of great crimes. 

4-74, Let ownership be a temporal matter, and proprietorship 
be a creature of the Sacred Codes, as logically stated by Sangraha- 
kara : ^^He who holds a thing in his hand is not its owner. Is 
not the property of one man found in the hands of others such as 
thieves ? Therefore proprietorship is deducible from the Sastraa 
alone and not from possession.^^ The meaning is, that proprietor- 
ship is therefore deducible only from the Sastras and not from other 
modes of proof. 

475. Not sd; for ownership and proprietorship being on the 
same footing, when one of them is proved to be temporal, it must be 
inferred that both are proved to be temporal. 

476. Therefore, according to this treatise, we truly perceive 
that the fact of its being secured by worldly transactions is, for 
want of an instance to the contrary, the reason of the temporal 
nature of ownership. 

477. Accordingly, ownership being a temporal matter, it is 
established that the order of the devolution and proprietorship is 
based only on logic and not upon express texts. 

The loijWs right to succeed. 

47B, It has been stated by Vijn^nayogi: As for the text, 
^ the wife, the daughters, etc.,^ that regulates the order of succession 
depending upon relative proximity of ownership, in order to remove 


(1) Manu, X. 111. 


(2) Mann, x. 115, 


any doubts wbiclx may arise where fclaero are rival elainiauifi rt^hdrd 
to the owiier.^^ 

479. It may be said that according to the rule, ' the wife, f!uf 
daughter, etc./ the wife takes the share of her hu.^bumh ujhI that, 
even the wife of an undivided coparcener may ta-kelim* himliaiid’s 
share, the text that she is' declared half her husliuudhs botiy being 
alike applicable iu both the cases. 

480. Not so ; the rule, ^ the wife, the daughters, eu?./ can a.pp!y 
only to wives of divided coparceners, because they alone have tie- 
finite exclusive property. As in the case of wives of uiHiividc^ii «‘o- 
parceners, their husbands have no definite oxe*lu^ivt‘ property, ajid 
as it is impossible that they should take their liusliamK^ sliart? of 
the commonwealth, it should be understood thuitlie rule, 'the wifto 
the daughters, etc.,^ applies to wives of tlivided <!opareeners. 

481. It may be urged that if this were so, then, whtm all the 

undivided brothers go to heaven, their 'wives take theii* 

shares; but it has been declared ^bwives of luidivided t^ipal^•elle^ s 
take their shares.^^ ^ In default of all brothers ^ should be HiipplieiL 

482. Here it is answered : Regarding the text, “ Tlui wives oC 
undivided coparceners take their shares though there iiiuy hv the 
gnatis of their husbands, still as they have no brot hers, al! ibeir 
wealth is established to be, in the result, their exclusive property'', 
and therefore the above rule easity applies iu llieir case as in the 
case of divided coparceners though they be undividetl. So their 
wives alone take their shares. 

483. Vishnu’s view here is, that no distJiiclion Hhoidil bo nine!© 
between those who have daughters and those who have nono, 

484. The expression the rules, of wives, d,ai!gbtcri<, of 
is a repetition of the beginning portion of the text, 'Mho 
daughters, etc,’’ 

485. Manu shows that the rule in the wdves, daughters, olt* 

is based upon relative nearness of kinship. The failier takes i he 
wealth of the sonless man or even the brothers.”^ b 

486. • From the use of the. '■ word it follows that the cmler 

mentioned is not contemplated. 

487. Sangrahakara states the drift of this text : '' .By whom 
should the wealth of a wealthy man deceased, having m*8<m8 of 
any kind, be taken, will now be explained.’^ 

488. The meaning of this. is;~If it is asked by whom slioiilcl 
be taken, the wealth of a deceased man, having neither primary 
nor secondary sons, then Manu says that it should be tekeii by Hm 
fether, etc., in default of . . relatives nearer than the f aliier to tho 
deceased and conferring more benefits on him* 

489. Tlierefore aloue, kas Sangraliakdra, knowing that tlio 
secondary isons are nearer than the father, etc., explained the word 


(1) ManUj is. 
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sonless in the text; ^ the father takes the wealth of a soilless man^ 
to mean having no sons of any kind/^ 

490. That 5 certainly, is unexceptionable ; but just as secondary 
sons are nearer than the father, etc., because they go before the 
father in the matter of conferring both visible and invisible bene- 
fits, so even the wife is nearer than the father, etc., because she 
goes before them in the matter of conferring benefits, on a consi- 
deratio.i of the texts of Srntis and Smritis. 

491. The drift to be inferred is that Mann, in saying that the 
father takes the wealth of a soilless man, meant thathe should take, 
in default even of the wife. 

492. Therefore alone Brihaspati knowing that, in default of 
secondary sous, the wife is nearer than any other in the matter of 
conferring visible and invisible benefits, has laid down that the wife 
alone takes the husband’s wealth even where the father, etc., and 
the sakulyas exist : In the Vedtis, in the codes of Law and in the 
practice of the world, the wife has been declared by the sages to be 
half the body and equal (to the husband) regarding' the fruits of 
virtue and vice. Of him whose wife is not dead, half the body 
sumvesj when half the body survives, how shall another take (his 
wealth) ? Though persons of the family, the father, the brothers 
or uterine sisters be alive, the wife takes the wealth of the sonless 
deceased.^^CL 

493. By the use of the expression, ^ declared to be half the 
body ’ in the second hemistich of the text, the nearer kinship of 
the wife than of the father, etc., is expressed. 

494. The meaning of the text by parts is: — Ainnaye] in 
the Vedas, in such passages as ^what is called one’s wife is half 
himself, etc/ Himself] his body. Smrititantre] in codes of Law, 
in such passages as of him whose wife drinks wine, half the body 
falls; no expiation is ordered for him, half whose body has fallen/’ 
Lokaohare] in codes treating of customs obtaining in the ^vorld, 
in such passages as what intelligent man will abandon his wife who 
is half his body, etc.” In fruits of virtue, etc.] being inseparably 
associated with their husbands in all karma. vSonless] having 
neither primary nor secondary sons. 

495. Patni, namely the wife, married according to the com- 
mendable forms of marriage, Brahma, etc., furnishing her with 
authority to perform sacrifices according to the text of Paniui ; 

When connection with sacrifices is implied, the letter na and the 
suffix (jnip^ are added to the word 

496. Not the wife purchased, because she being excluded by 
the term Patni, true wifehood does not attach to her. 

497. Accordingly, another Smriti also says: ^^The woman pur- 
chased for a price is not named a Patni; in the worship of the 
Devas and the manes, she has no place; sages regard her as a slave/’ 

■ Brihaspati, 'ssv., 
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498. The expression ' regard her as a slave ’ is used to indi- 
cate that being no wife, she confers merely visible benefits an<l not 
invisible benefits. 

499.. Here some sa.y that tbe statement of the author of the 
Chandrika, that the Patni is the wife married accordiui** to rituals 
is illogical, for tbe sacrament of marriage does not create wifiduifr! ; 
wifehood is nothing other than the relationship of husband aaui wife, 
a,nd that reiationsliip is that between the acquirer and the* {lequired 
and that is merely a temporal matter, therefore alone tlie relatiini- 
ship of wife ceases on the commission of a great crime, a.ud^t!m 
notion of being the wife is a recollection of what she wm. The 
prayers recited at marriage do not create wifehood, in the inpHa- 
sLitra it has been stated by Guru that the object of such recital is 
to effect the Vedic gift. 

500. It is not so ; Guru has said that only the property in the 
wife is a temporal matter, not wifehood; for there is a diffcu’cnco 
between property in the wife and wifehood. She is Jhitni because^ 
of her association in sacrifices, and she is property because of the 
relation to the owner. The text also of Guru, that the reIation»lii|i 
of wife ceases on the commission of a great crime, etc., boars this 
meaning. 

501. lielatiunship of wife means property in the wife and 
not wifehood ; otherwise when expiation is made, wifehood caiiiiot 
again be produced/^ So says Bharuchi. 

502. That being the view o! the author of the (Jhandrikvl and 
otliers, it is well said that the wife married in the Bnihma and other 
forms is called Pa tni. 

503. Therefore Brihaspati states that even in the perform* 
ance of rites in honor of the deceased husband, the wife takm 
precedence over the brothers, etc. In default of the sons, it shall 
be the wife ; but in default of the wife, the uterine brothez’/^G) fo 
the offering of pinda should be supplied. 

504. Here Vriddha Mann says : The wife alone who, being 
soilless, keeps the bed of her lord inviolate and perseveres in a 
virtuous course, shall give the pinda to him and take his enciro 
wealth.’HS) 

505. In the latter hemistich, the order is to lie uudcjrstood 
according to the sense rather than according to the rcadin<^ The 
wife first takes her husbaud^s wealth and then gives the pimia, and 
not the brothers, etc., while she lives. 

506. The text '' the succeeding gives the pinda and lakers the 
wealth, in default of those previously named, should also bu 
construed similarly, because the taking of the share is stated us a 
reason for giving the pinda. 

507. Keeping the bed inviolate] thoroughly self-reslraineci 


(2) II. Cole. Big., 535, 
(3) Yajfiavalkya, ii. 
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(1) Not found. 
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508. Prajapati explains the meaning of the word entire in 
^ she takes the entire wealth^ thus : Having taken the moveable 
and the immoveable property, the gold, baser metals, grains^ 
iquids and clothes, she sliall cause to be performed the monthly, 
half-yearly, and other sraddlias. She shall propitiate the paternal 
uncle, the spiritual preceptor, the daughter’s sons, her father-in- 
law, and maternal uncles with offerings of food and charitable 
gifts, as also the aged, the friendless and tlie guests, The baser 
metals] tin, lead, etc. Offerings of food] balls of food intended 
for the manes. Charitable gifts] ; their nature has already been 
explained. 

509. This shall be explained — After taking his entire wealth 
including immoveable property, the wife should perform, accord- 
ing to the wealth taken by her, all such pious acts as are con- 
ducive to the spiritual welfare of her husband and herself, and as 
can be performed by a woman with the aid of wealth. Such as 
sraddhas, charitable endowments, etc. 

510. As for what has been stated by Brihaspati : Let the wife 
whose husband is dead take the property of her separated husband 
ho%vever small, whatever its nature, mortgaged property, etc., 
exceptiiig immoveables,^^ (2) it means that the wife shall take all the 
property which belonged to her divided husband, immoveable and 
moveable, however sTnall, mortgaged or of any other kind. 

511. Prom the use of the word divided, it is inferred that 
where the husband was undivided, the brothers and other>s who 
live together shall alone take the wealth of the sonleftS deceased. 
Although this has been logically stated* previously, it is still men- 
tioned here. 

51 2. The author of the Chandrika says : ^‘The phrase excepting 
immoveable propeTtij, etc., applies to wives having no daughters. 
If it were to apply to all wives it would conflict with the previous 
text : Having taken the moveable and tho immoveable property, 
the gold, baser metals, grains, liquids and clothes, she shall cause 
to 1)0 performed the monthly, half-yearly, and other sraddhas.^^ 

518, Here the meaning of the author of the Chandrika is 
this: — ^Where there are both wife having daughters and wife 
having none, immoveable property goes to the one having daugh- 
ters and not to the one having none ; but the wife having no daugh- 
ters takes a share of the moveables. In moveable property she 
takes her proper share. When there is only the wife having no 
daughters, she alone takes both the immoveables and the moveables, 
and not) the mother or any other though having daughters, because 
it has been stated that she is remote by relationship as compared 
with the wile* 

511. Nor could it be said to avoid this conflict that this text 
applies ill respect of the wealth of the undivided husband, because 
the same author in order to couiitermand this recunciliatiun of 

(1) Brihas])ati, xxv. 50 and 51, yi) Brihaspati, xxv. 53, 
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tte text says: “Wlien partition is made, even a virtmtiis woman 

does not deserve immoveable property.” 

515 The meaning here implied is, that as the capacity to tako 
the immOTeable property for the maintenance of issue depends upon 
her havino' issue, the woman who has none, though virtuous, does 
not deserve tlie immoveable property even in the case ot her hus- 
band being divided. 

516. “ When the husband is dead, she who supports his family 
■shall receive the husband’s share; her ownership is,^ for purpo.se, s 
of gift, mortgage, and sale well known to bo life-long.” Adumanaj 
mortgage. 

517. But even in a divided state, maintenance should bo given 
to the woman. 

518. She who is taken foi’ pleasure is named woman/’ lliat 

woman is called a sM who has been purchased for a price for 
pleasure by a man seeking pleasure, or has l)een or has boon 

once another’s. Another’s] wife of another. 

519. She is denoted by the term yoshkl (wpmm) in the text : 
^ He who takes his yoshid (woman) shall pay his clebts.”^^-) 

520. Katyayana says that such a woman takes no share : 

But when her lord is dead, a woman obtains only food and raiment, 

bnt she takes the share of the undivided husband for her life/’ 
The latter hemistich applies to the wife. 

521. Even the wife of the undivided iiiisbaiid takes a share, 
as the same author says : The sonless wife, keeping unsullied the 
bed of her lord, virtuous i i her conduct and docile.*, shall enjoy 
it until her death ; after her, the heirs shall take it/’^-.^ 

522. This should be understood to apply where their fathers* 
in-law are unable to maintain them, as Briluispati says : liCt hiin 
allot annual maiuteiiance or a share in land us he pleasos/’C'b \hit- 
sare] every year. The meaning of the word pinda is wealth suhi- 
cient for maintenance. 

523. Narada states the minimum wealth ueccjssary lur bari* 

maintenance: virtuous woman, whose husband is dead, shull 

obtain every year 24 adhakus and 40 paiiams/d O Adljuka] lii2 huimh 
fuls of grain. Pana] coins named karshapanas. Borne say tluil 
it is an eightieth part of what is spoken of as nishka. 

524. K%ayana says that whatever has been givt*n to woman 
should be protected (^fromharm). But auytliiuggi veu to a wouran 
by the father-in-law out of immoveable property should uut bo 
resumed by otihers after the father-in-law’s death.”('“d 

525. The word, father-in-lav) means by implication all. those 
who give maintenance, and the word ^?nmorf^aWa implies all kirulH 

ronucl. 

[ij IX. ole. Bi"., 595, cccclxxvn. (4) Bo, 

(5) Found in Brihaspati, xxv. 86. 
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of wealth j therefore^ it should be understood that even money given 
to women for maintenance should not be taken back by others* 

526. K4ty%ana states an exception to the rule : She who 
is zealous in doing service to the elders is entitled to enjoy the 
allotted share ; if she does not do service, food and raiment shall be 
allotted/^(i) ^ After resuming the allotted share ’ should be supplied* 

527* Here Vishpu says that life-long maintenance should be 
given : Every year 40 panas and 24 adhakas or 100 karshapanas 

for life or half that.^M2) 

528. The same author says that where women do what ought 
not to be done, their allotted share might be resumed : The share 
allotted to women who transgress their limits may be resumed/^^*0 
* Who transgress their limits^ means ^ unchaste.^ 

529. Therefore alone Narada says : ^-His women, if they keep 
their husband’s bed inviolate, shall be maintained till their death ; 
but if they do not, they shall not be.^’C^). 

530* As for what is stated by Manu : Let him follow the 
same rule in the case of fallen women, but food and raiment 
should be given them and they should live near the house that 
text lays down what the husband should do. 

531. Thus it should be understood that all the texts which 
enjoin the giving of maintenance to women applies to the case of 
wives of undivided men and women of divided men. 

532. Again, the text : The sonless wife keeping unsullied the 
bed of her lord, virtuous in her conduct and docile shall enjoy for 
her life, and after her, the heirs shall take, and the text : When 
the husband is dead, the wife who supports the family shall obtain 
her husband’s share of immoveables and moveables as also baser 
metals, grains, liquids and cloths and her ownership in respect 
of gifts, mortgage and sale is life-long, ”C7) both these texts should 
be understood to apply to the wife having no daughters, from the 
cogency of the two expressions ^ after her the heirs shall take^ and 

her ownership is life-long.’ 

533. Although the gnatis alone take the wealth of the de- 
ceased on the death of the woman without issue, still where the 
wife having daughters dies, that wealth goes only to her daughter’s 
sons, etc. 

534. Similarly, here also in order that the father, etc., may 
not take the wealth on the death of the daughterless wife, and in 
default of the daughter, etc,, it is said that heirs shall take it after 
her, 

535. It is thus established that the use of the word 'paini 
in all the texts Hlie \vi£e, the daughters, etc.,’ is to show that the 

( 1 ) Found in Briliaspati, xxv. 86. (4) Narada, xiii. 26. 

(2) Not fonnd- (5) Maim, xd. 189. - : : ^ ::'V 

(o) Not found. (6) IT. Cole. Dig., 595, cccclxxvii. 

(7) Vide para,, 516. 
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wife takes all tke wealtk, immoveable and moveable, of her husband, 
sohIqsSj divided;/ not re-united and deceased* 

The successiori of daughters. 

536. Here daughters succeed in default o£ the wife* 

537. The use of the plural number in ' daughters ' is, uciiord. 
ing to Lakshmidhara, to indicate the talcing of equal and iaua|ual 
shares by those of the same class. 

538. Accordingly^ Katyayaiia also says : The wife who is 
not unchaste takes the husband^s wealth ; in default of. hof;, the 

daughter if she be unmarriedddD 

539. Briliaspati also says : The wile takes ilie wealth of tin* 

husband; in default of hei% the daughter k lulr. Tlu^ 

daughter, like the son, proceeds from the several limbs oi m<ui. 
How, then, could another man obtain her fatherhs -wealthd^^-^ 

540. Here, where there are both married and unmanmul 
daughters, the unmarried daughter alone takes ; in her default, 
the married daughter, as the distinction is declared in tho text if 
she be unmarried.”^ 

541. Similarly, where there are b oth rich and poor daugliters, 
the poor daughter alone takes ; in default of her, the rich daughter ; 
as the text of Gautama, Woman^s property goes to daughters un- 
married and poor,^H3) applies equally well to the father^s wealth, 

542. The particle cha indicates, they say, that the daughter 
is on the same footing with the son. 

543. As Mann says: As is oneself, so is one^s son. The 
daughter is equal to the son ; how, then, when she, his owm stdf, lives, 
could another take the wealth His own self] equal to the sou, 
who is equal to his own self. 

544. Bat this reasoning does not extend so as to postpruio the 
daughter to both the secondary sons and tlio wife, but it only 
serves to make the daughter come in, in default of the aimisa son. 

545. True ; but it was so stated with the intention that the 

sarnie reasoning should be inferred with respect to ^ the daughter 
in default of the secondary sons and the wife.^ * 

546. Therefore alone, Narada, who thought that the dainrhtiu* 
should come in in default of both, has stated the order of sticees* 
sion accordingly for the benefit of poor intellects, ^^In default of 
the son, the daughter, because she is equally his issue/^O’O 

547. The meaning is this:-^The son and tlio daughter are 
both equal in continumg the line, and conferring spiritual benefit 
on tbeir father. 

548. That is to say, the son’s son and the daughterhs .son, the 
issue of the son and the daughter being not identical in forin,^it is 


(1) Not found. (:q 

i)l) Briliaspati, X XT, 55 and 56. (4) 

(5) Narada? ^^iii. 5u, 


Gantania, xxviii 
Mill in, ix. 130, 
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here meant that they are equal in their deeds. Nor can their 
equality be possible in the matter of diacharging the debts and 
taking the wealth, for the text says: By sons and their sons, debts 
should be discharged ; similarly, regarding the paternal grand- 
father's property, the Sniriti says ; ‘‘ There the ownership of both 
father and son is equal,^^(2) thus showing that the son\s son is 
superior ; therefore the equality here intended is in the matter of 
doing acts producing invisible eiffects and that is the performance of 
thesraddha, for a text of Vishnu says : “ In the matter of perform- 
ing sraddha for the ancestors, the daughter's sons are considered as 
son^,s sons.^^(^) 

549. Thus the propinquity of the daughter is based upon her 
conferring spiritual benefits through her issue. ' 

550. But the wife is nearer than the daughter because of 
her direct participation in Agnihotra, etc., and the spiritual benefits 
which they produce ; it should, therefore, be understood that the 
word soa in “ in default of the son, the daughter is intended to 
include the wife also. 

551. If this be so, it may be asked how the daughter could 
take the wealth in default of the wife, seeing that the father is 
nearer than the daughter, on the ground that the father himself 
confers spiritual benefits by performance of sraddhas. 

552. Not so ; because that is already answered by the text : 
“ How could, when she his own self lives, another take the wealth ? 
That is to say, though she is remoter than the father in the matter 
of conferring spiritual benefits, still she is nearer by the connection 
through the body. Thus, both ways, the daughter alone has pi*e- 
cedence. 

553. Were it so, there may be room to think that the father 
should take, in default of the daughter. 

554. Not so ; even now there is no room for that ; because in 
default of the daughter, the daughter’s son is nearer than the father, 
etc., by his ohstructiveiiess and also on account of the text of 
Vishr.Tu : “ Where there is no son or son’s son, the daughter’s sons 
shall take the property ; for, in the performance of sraddhas for 
tlie ancestors, daughter’s sons are regarded as son’s sons.” 

555. Here Dliaresvara, Devasvami, DevarMia, Srikara and 
others, say that all the texts, which lay down that the wealth goes 
to the daughter, apply to the appointed daughter alone. 

556. The author of the Chandrika condemns their view. The 

passage of the Chandrika runs thus “ It should be understood 
that the view of Dharesvara, Devasvami and Devaratha is dis- 
carded, being propounded by madness and ignorance of the con- 
clusions of the codes of Law.” Conclusion of the codes of Law] 
his own conclusion, 

(1) yAjilavalkya, ii‘ 50^ (2) Yajilavalkya, ii. 12L 

(3) Vislniu, XV. 47» 
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557. It is also condemned by Vijininesvara ; .s<^ rojids fhc' 
passage of MitakslianU “Nor does this apply to tii,(5 jippoiulod 
dauglitei’/'* for in the chapter on *SSoiis^\the appointed clsi lighter 
and her son have been declared equal to the aunisa s<m hy tho 
text, Equal to him is the son of the appointeii daughier."^ 

558, The view of Dharesvara and others is fis follows — 
There are only ten sorts of secondary sons with the auroso; s<nn 
The son of the appointed daughter and the son self-made have licit 
the nature of a son, but only share the heritage. ^Therefore, ovem 
accepting the two meanings of the compound fmtrikamia, namely, 
^ the son of the appointed daughter^ and ^ the appointed daughim* 
who is the son/ the son of the appointed daughter is ecpnil to tlnj 
son s son ; but the appointed daughter who is the son, being e<|ual 
to the son and therefore nearer than even the wife, takes the wealt li 
like a son and after her, the wife takes it. The particle cha (also) in 

The wife, the daughters also^^ is intended to indicate this rule. 
The plural number in ^daughters’ is for the purpose of including 
daughters who are not appointed daughters, daughters who have 
been created appointed daughters, and daughters who have Bons 
of' appointed daughters. Therefore, also, because the appointed 
daughter is not included by ^ sons of any kind ’ in the text of 
Sangrahakara and others, the wealth of a man of wealth deceased 
and having no sons of any kind,^’ it is settled by the text: ^ half of 
it, the son of the appointed daughter/ that the appointed daughter 
gets half the wealth from the aurasa ; therefore also among t ho 
three kinds of daughters, one-half of the whole wealth goes to iJm 
appointed daughter and the other half to the other two kinds of 
daughters. This is the view adopted by Dharesvara and others. 

559. This is not consistent ; the word ^sori’ in ^ the son of tim 
appointed daughter’ and Hhe appointed daughter being Iho son’ 
cannot be taken in its secondary sense of movoly taking t!m heri- 
tage, because the Sinriti declares that son’s competency, in default 
of the aurasa son, to perform the obsequies of the fatlicr wliicli 
ought to be performed by the son. Not being an aurasa sou is 
what is meant by secondary sqnship ; therefore, being on the satnu 
footing with the son, it is laid down that he takes the heritable 
wealth ; no need to say more. 

560, Some say that by the particle eva (alone) in ^ the wife, the 
daughter also alone,’ the daughters of a wife associated in sacri- 
fices are only meant and not those of women taken for pleasure, 
and that by the particle cha (also), those of an ordinary wife. 

561, It is not so; if it were so, it would happen that wealth 
would go to the wives after the daughters, and, thus there would 
be a conflict with the rule previously stated. 

The succession of dauglitef^s sons, 

562. From the word cha (also) it follows that in default of 
the daughter, the daughter’s son takes the wealth because of lim 

:;::;obstructifeness.;:;:.; d 
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56 e 3 . As Vishnu says r When there is neither son nor son’s 
son^ the daughter's son takes the wealthy for in the performance of 
sraddhas for ancestors^ daughter’s sons are regarded as son’s 
sons/’ (^) 

564. Mann also says : The maternal grandfather becomes a 
paternal grandfather by means of that son equal in caste whom his 
daughter^ whether appointed or not, produces ; he shall giye the 
pinda and take the wealth.” (2) 

The succession of farents. 

565. In default of the daughter’s son, the parents, Le,, the 
mother and the father, take the wealth. 

56G. The mother takes the property first, because the word 
mother” is first mentioned in the Dvandva compound, because 
the ekasesha compound is an avoidance of the Dvandva, because 
the word ‘ mother ’ is first mentioned in the expansion of the ellip- 
tical compound, because the order of import follows the order of the 
i*eading, and because the mother is first suggested to the mind in a 
question of the order of succession to wealth 

567. It is inferred that in default of her, the father takes. 

568. Moreover, the father is common to other sons also, but 
the mother is not common, therefore she is nearer. 

569. According to the text : The nearest among the sapindas 
takes his wealth the mother alone first takes the wealth. 

570. Among the mother and the father, the mother being 

certainly nearer, her taking the wealth is more reasonable ; in 
default of her, the father takes the wealth. This is the view of 
Vijilanesvara. ^ 

571. But the right of the father to take the wealth first is 
asserted by the author of the Chandrika on account of the text of 
Vishnu : In default of him, it goes to the father and in default of 
him, it goes to the mother.’^W 

572. The view of Vijnanesvara is certainly better than that 
of the author of the Chandrika, being supported by logical reasons. 

573. It should be understood that, by this, the division of the 
heritable wealth between the parents, stated by Srikara, is refuted. 

The succession of brothers, 

674. Ill default of parents, the brothers take the wealth. 

575. As Manu says : The father shall take the wealth of the 
sonloss man or the brothers alone.”(5) 

57G. As for what has been stated by Dharesvara, Prom the 
text of Mann, ^ the mother shall take the wealth of the sonless 
son, and when tho mother is dead, the mother of the father takes 

(1) 11. Cole. Dig.5tj48, cccoxxi. (G) Manu, ix. 187. 

(2) Manu, ix. 136# (4) Vish^^m, xyIL 6 and 7, 

(5) 
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the wealtli/(i) it follows that, even thougli the father he alive, the 

father’s mother takes the wealth if the riiotlier bo ; and not 
the father. Because the wealth, if taken by the iaiher, may 
even to sons dissimilar by class, but if taken f}y the laiJier s mot Inn* 
will go only to sons of equal class, the father’s mother aioue tukox- 
the wealth.’’ 

577. Vijnanayogi does not agree to that, becafise c;veri, sun.-, 

dissimilar by class are declared entitled to take tlie wt^alth, by the 
texts: They shall take four, three, two ami one simros. 

lively, ”(-) etc. 

578. Even among brothers, brothers of tiu. wliolti blned fake 
first, brothers of the half-blood being removed ilirojigh their inother, 

579. In default of uterine brothers, brothers of lim half-bhHjd 
take the wealth. 

The succession of hr other^ ^ som* 

580. In default of brothers, their sons take tlio wealth aeccird- 
^ling to their fathers under the text: ^^The allotment of shares is 

according to the fathei’s.”!^) 

The succession of goi raj m, 

581. In default of brother’s sons, gotrajas take the wealtli ; 
vk., the father’s mother, the sapiijdas and the samanodakas. 

582. Here the father’s mother takes the wealth first. 

583. The father’s mother having to take the wc’Hltli afU'r f!u^ 
mother under the text : If the mother also be dead, tlic* fat her's 
mother takes the wealth,” the expression ^ father’s mot her takes 
the wealth’ should be understood as simply laying* dfjwn hm* right 
to take the wealth, because there is no room fur her coming lH‘t« 
ween the parents, etc., and the brother’s sons whose order i> >p«jei« 
fically fixed. Therefore, there being nothing to the contrary, tiio 
father’s mother takes the wealth by preference, in default of the 
brother’s sons. This is the view of Vijnanayogi. 

584. In this view the author of the Ghandrika does no! agree. 
He says: ^‘The reason stated is that there is no room for her fu 
come in between the parents, etc., and the brother’s sons, as their 
order is definitely fixed. The father’s mother takes after the 
mother on account of the text : * If the mother also be dead, the 
father’s mother takes the wealth,’ and according also to the text of 
Vishnu: ^The wealth of a sonless man goes to the wik*, and in 
default of her, to the daughters ; in default of them, to tluj luutlier 
and the father ; in default of them, to the father’s mother, ilio 
brothers and the sapiijidas’.” 

585. Here they say that the view of Viihaniwogi alone is 

sound. ® 


(1) Maun, ix. 217. 


.,v ..(‘i) ^aJiliTOikya, ii, 12 

(3) Yfi^uavalkya, u. I2it 
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The succession of sapi^das, 

586. In defaulfc of even the father’s mother^ men of the same 
gotra and sapindas^ such as the paternal grandfather and the rest, 
take the wealth; because the sapmdas of different gotras are 
denoted by the term 

587. Here, in default of the father’s progeny, the paternal 
grandfather, the paternal uncles and their sons take the wealth in 
the order mentioned. 

588. In default o£ the paternal grandfather’s progeny, the 
paternal grandfather’s mother, the paternal great-grandfather, his 
sons and their sons also (take the wealth in the order), 

589. Thus should be understood the manner of taking the 
wealth by sapindas of the same gotra to the seventh degree, ac- 
cording to the text : The nearest among the sapindas takes the 
wealth of the d6ceased.”(^) 

590. In default of them, the samanodakas take the wealth. 
They should be understood to extend to seven degrees beyond the 
sapipdas, or to include those whose lineage and name are known. 

591. As Manu says : The sapiijda relationship ceases with 
the seventh degree ; but the sainiinodaka relationship ceases with 
the fourteenth, or, according to some, when lineage and name cannot 
be known. Beyond that is said to be the same gotra.”(^) 

592. It should be understood that the order stated by San- 
grahakara in the following text is by this set aside : In default of 
such a daughter, the mother shall take the wealth, though the 
father and the male issue of the rival wife be alive. In the ab- 
sence of the mother also, the father’s mother shall take the wealth, 
though the father and the male issue by a Kshatriya wife be alive. 
In default of even the father’s mother, the father shall take the 
wealth.” 

593. This order being based upon the theoi'y propounded by 
Dharesvara, and being refuted with the aid of arguments by Vis- 
varupa and others, and being opposed to the rule above stated, is 
not refuted by us. 

594. As for what is stated by the same author : Whei’e there 
are brothers both of the full blood and the half-blood, the brothers 
of the full blood alone are the sharers, though there be brothers of 
the half-blood,” that should be respected, being based on sound 
knowledge. 

The succession of handhiis, 

595. The bandhus are mentioned in another Smriti in the 
order of their propinquity. The sons of one’s father’s sister, the 
sons of one’s mother’s sister, and the sons of one’s mother’s brother 
should be known as one’s dtma-handhm. The sons of one’s father’s 
father’s sister, the sons of one’s father’s mother’s sister, and the 

{!) Mann, ix. 188* (2) A similar passage occurs in Manu, v. 60, 
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sons of one’s father’s mother’s brother should be known as one’s 
pitru-bandhm. The sons of one’s mother’s father’s sister, the sons 
of one’s mother’s mother’s sister, and the sons of one’s mother’s 
mother’s brother should he known as ■mdtru-bandhmJ’i^) 

596, These have a claim upon the wealth in default of the 
gotrajas, 

; 97. Even there, one^s afcma-bandhus take the wealth firat by 
reason of their propinquity. In default of them, the pitrii-baiKliiiLs 
take the wealth, and in default of them, the matini^baiwiliiis. This 
order should be known. 

598. Nor could it be urged here that the mother being nearer 
than the father, Dhe matru-bandhiis take the wealth before the 
pitru-handhns. From the text, of these the mother is more im- 
portant than the father/M2) the mother^s precedence alone is Htateti 
and not that of the mother’s bandhus. Therefore wo think it 
sound that the matru-bandhus should take the wealth only after the 
pitru-bandhus. 

The mccession of the preceptor, 

599. lu default of them, the preceptor. 

600. By the text, But that Briihmiii who teaches the ciisciplo, 
after investing him with the sacred cord, the Yedas with their 
rituals and their secret meaning, they cal! a preeaptor ”1^), it is 
indicated that connection through learning is, like that tliroiigli 
birth, a source of heirship. 

The succession of the disciple, 

601. In default of him, the disciple, because the relation 
through learning exists in the case of the disciple ako. 

602. Therefore alone Apastamba says : In default of tin* buh* 
he who is the nearest sapinda ; in default of him, the pri’ceptor, ami 
in default of the preceptor, the disciplc/^t^) 

603. By the expression in default of the son, he who m the 
neai’est sapinda,’’ in this text, relationship by birth is implied as 
a source of heirship, and by the exprevssion ‘^in default of the 
preceptor, etc.,’, connection through learning also is im|>lied as a 
source of heirship. 

The succession of the fellow-stndent, 

604. Ill default of the disciple, the fellow-student takes tiie 

605. He is called a fellow-student equal to a brother, who 
obtains from the same preceptor the investiture of thc 3 sacred cord, 
the instruction in the Yedas and the knowledge of their inctaiiiiig, 

(1) This passage is variously attributed to Bandlmyuna and others, 

12) Not found. (3) Manu, ii. 140 ; YajrmTOlkya, i ' 

(4) Apastamba, ii* C, 14, 2 & 3, 
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Succession to the wealth of an heirless Brahmin^ 

606. Vijn^-nesa says^ that in default of the fellow-student^ any 
srotriya shall take the wealthy according to the text of Gautama ; 

Srotriyas shall take the estate of an issueless Brcthmin/^^i) 

607. Bharuchi and others^ ho wevei% say that the fellow-student 
being equal to a brother^ the wealth goes to his sons and wives^ and 
in default of his wives^ to the srotriya Brahmin. 

608. Bat Asahaya and others say : After connection through 
birth (is exhausted), the wealth goes to the preceptor by virtue of 
the connection through learning; in default of him, it goes to his 
son, and in default of him it goes to his wife, also because of her 
being equal to the mother of the owner, and to the son because of 
his being equal to the preceptor. In default of both, it goes to the 
disciple ; in default of him, to his son ; in default of his son, to his 
wife ; in default of her, to the fellow-student ; in default of him, to a 
srotriya Brahmin ; in default of him, to the mother of a srotriya 
Brahmin/^ 

609. As Mann says : But in default of all these, Brahmins 
who are versed in the three Vedas, pure and self-controlled, take 
the wealth. Thus virtue is not lost.^^(2) 

610. Never shall a king take the wealth of a Br^ihmiii, accord- 
ing to the text of Manu: The wealth of a Brahmin shall never 
be taken by the king. This is settled.'’^ (3) 

611. It is said also by N^rada : ‘^If there be no heir at all to 
the wealth of a Brahmin at his death, it should be given only to a 
Br^ihmin. Else the king will become a sianer/^C^) 

Succession to the property of an heirless man of any other caste, 

612. As for what has been said by Manu : ^^But the king shall 
take (the wealth) of men of other castes in default of an heir/^G) the 
meaning of it is that the king shall take the wealth of men of 
other castes than the Sudr^, i.e., of the Kshatriya and the Vaisya in 
default of heirs down to the fellow-student ; and not a Brdhmin. 

613. But the wealth of a Sudra goes to the king in default of 
heirs down to the brother, according to the text : The king shall 
take the wealth of a Sddra in default of the uterine br other. 

Succession to the property of an ascetic, 

614. Ydjnavalkya, after thus stating the oi’der of succession 
prominently of heirs through connection by birth of the two con- 
nections, i.e. by birth and by learning, lays down the order of suc- 
cession among heirs through the connection by learning : The 
heirs of the ascetic, Sanyasin and Brahmaoharin are, in order, the 
preceptor, the disciple and the fellow-student equal to a brother/^C") 

(1) Gautama, xxviii. 41, (4) Not found. 

(2) Manu, ix. 188. (5) Manu, ix. 189. 

(3) I5id, ix. 189, (6) This text is from the Smriti Sansyraha. 

(7) Y^ifiaTalky^^ 
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615. Tlie takers of the wealth of the ascetic, Sanydsin and 
Brahmaohdrin are, in the inyerse order, the preceptor, the disciple 
and the fellow-student equal to a brother. 

616. The Brahmacharin is of two kinds: — temporary and 
perpetual. 

617. The wealth of a temporary Brahmacharin, his mother 
and others alone take. 

618. The preceptor takes the wealth of a perpetual nralimu- 
chdriuj for in his case the connection through learning is stronger 
than the connection through birth. 

619. The disciples alone take the wealth of a Sauyasin. 

620. The Sauydsin is of four kinds Iviitichaka, Jiahudaka, 
Hamsa and Paramahamsa. 

621. Of the first three, in default of tlie preceptor, the disci- 
pie takes the wealth. 

622. But as the Paramahamsa has no preceptor, the 
alone takes the wealth, 

623. The fellow-student equal to a brother takes the wealth 
of an ascetic. Ekatirthi] one of the same religious order; Dluirma 
brdtd] one accepted as brother because of being a disciple yf the 
same preceptor. 

624. The corresponding term in the original is a compound 

of -two epithets, according to VijMnesa* * 

625. The text of Vasishtha: “Those who have enton-d -in. 
other order have no shares/TD simply denies their deliberate 00111100. 
tion with the wealth. 

. 626. It shall be understood that the rer^nlation ali»nf tl„. 

of these persons is reasonable on account 
of the text : “Let him make a hoard sufficient for a day, a month 
six months or a year and throw away what remains in thi a 

month »(2) regarding the ascetic, and according to the text ‘‘ K a- 
covering his private parts and his person, let him wear the dot 1 
and take what is necessary for' yoga and a pair of sandals ”-'i) k 
prdingthe Sanyasm, seeing also that the perpetual student- 1, ’ i 

have cloths, etc., for protecting his person ^ 

The doctrine of LaJcslmidhdru. 

627. Here, the following is Lakslimidhara’s doctrine — 

628. Here, the venerable Laksbmidbara says- 'iffie’we.dhl 

kniUrs?gt™ftreS;?n dlStlh^^fn’ 

in default of them, from the force 0! the parti tile fbf ’'T ’’ 
tors sons,- in default of them, the mother ^d hI £1 f o 
take; in default of them, it goes to the brothek . in dSt of 

Not found. hi, 47. 
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tiiem^ to their sons; in default of them; the bandhus, etc., shall 
take in their order. 

629. The wealth first goes to the deceased^s own line, the 
wife, etc; next, to the father^s lino (i.e.) to the paternal uncle, his 
sons, etc; next, to the ancestor’s line to seven degrees; next, to 
samanodakas ; next, to hia atma-bandhus ; next, to his pitru-ban- 
dims ; next, to his matru-bandhus, and then to others down to the 
srotriya. 

630. , This being settled, the wealth goes, in default of the 
mother, to the daughters, without regard to the question whether 
the daughters have issue or no. 

631. Accordingly, the plural number in daughters ’ becomes 
significant ; therefore alone, the plural ‘brothers^ is used without 
regard to the question of their having issue or no ; therefore alone 
also the singular number in ^ wife if there be both a wife having 
issue and a wife having none, the wife having issue takes the 
immoveable property, not the wife having none. Therefore alone, 
■the expression ^ his son ’ shows that where there are brother’s sons 
having issue and having none, he who lias issue shall alone take 
the heritage ; similarly, in other cases afterwards mentioned. The 
use of the plural in ^ fellow-students ’ is for the purpose of includ- 
ing fellow-students under different preceptors, as those under one 
and the same. 

632. Althongh wealth descending to a daughter is obstructed 
heritage, it becomes unobstructed heritage when it descends to the 
daughter while there are daughter’s sons. 

633* To the daughter’s son, who is included by the term cha^ 
though not previously named, the ownership simultaneously accrues 
(with the daughter). This is indicated by the particle eva. 

634. In the same manner the word ^ likewise ’ in the expres- 
sion ^ brothers likewise ’ is connected with the term ‘ their sons ’ and 
with the word ^ as ’ understood before ^ brothers,’ because the words 

yat ” and tat ” are perpetually associated. 

635. Thus the connection of the parts is this ; after the de- 
volution of the wealth on the father, his sons, denoted by the word 

brothers,” acquire au unobstructed right to the wealth; so also 
when they have sons, the heritage is unobstructed. 

636. As for what has been stated by Vijnanayogi : By virtue 
of the ehasesha compound pitarau^ the wealth first goes to the 
mother, and in default of her to the father,” it is unsound. The dual 
Biiinber indicating, like the plural numbei', equality of importance, 
the ownership of both in the wealth is the same; but Somesvara 
says, that according to the text ^ the child born will be a male when 
the father’s semen exceeds,’ and also to the text of Vishnu, * Let him 
take the share which is due to the sower of the seed/ it is right 
that he should take such a share. 
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637. That cannot be ; if that ^ye^e so, after the brother’s 
son in the father’s line, wealth will devolve on maternal undos and 
others because of their having particles of the smne body with his 
mother and not on the paternal grandfather’s line. As Blniruehi 
says in the course of his commentary upon the text of Vishnu : 

The word denotes pinda, for here the connectiou through, 
pinda is alone contemplated ; the mother being a sapinda of the 
father ; they both take the wealth ; the father is certainly luoro iin- 
portant ; in default of him the mother.” 

638. It should he understood that this is also tlio drift of the 
text of Vishnu cited by the author of the Chandrika. 

689. The truth here is this: just as in respect of the falhcrVi 
wealth, the heritage is unobstructed, because the son l)econu,‘S the 
owner of his father’s wealth by the mere fact of his being his son, 
so also in respect of the daughters, etc. ; for if they have sons, ihc*ir 
ownership is because of the mere fact of their being her sous. 
Therefore it is said ^ tatsutahJ 

640. If it be urged that the word Hlieir’ stands for the brother 
of the sonless man and not for a mere brother, and that his son is 
not, as it seems, entitled to unobstructed heritage. 

641. Not so; the term ‘brother’ being relative, it is jnforrecl 
that by the term “ brother ’’ the brother of a sonless man is meant, 
bub the word “ their” cannot refer to the brothers connected wdtii 
the sonless man; for the meaning of the word does not extend 
so far. 

642. Nor should the debts of the deceased be discharged by 
his brother’s sons even on the ground of their taking the %vealth ; 
for if that were so the nniversaliby of the ml® ; ‘‘ He who takes the 
wealth should be made to pay the debt ”Cb ‘ would bo contradicted. 
Nor could it be said that that view is acceptable, because that his 
debts should be discharged is well established in the whole world. 
For reasons already stated, his debts should be discharged by 
them, because they take his wealth. 

643. Here it must be said that the text of Vishnu says : ‘‘ In de- 
fault of all down to the daughter’s sons, the mother and father shall 
take,”(2) and the text of Y^jnavalkya, ‘‘The wife, the daughters also 
etc,” says that in default of all down to the daughter’s sons in- 
cluded by the term “ afoo”, the mother and father take the property 
according to the order of the pinda; whereas in default of the 
daughter’s son, the wealth goes to his son and not to the mother 
or the father, 

644. The correct view here is this The drift of the text of 
Yajfiavalkya should be determined, by the force of the words ‘ also ’ 
and ‘alone’ to be that, even where the heritage is obstructed and 
where male issue is in existence, the heritage is unobstructed. 


(1) Vishnu, XV. 40* 


(2) Not found* 
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645. On the strength of the text : *'* He who takes the wealth 
must pay the debts/^ the payment of the debts is proper^ consider- 
ing his actual taking of the wealthi but his ownership is unob- 
structed. 

646. Therefore^ also^ the daughters^ sons^ succession to the 
wealth is unobstructed and not the daughters^} if the daughters* 
also were unobstructed^ the wealth devolving on the daughter's son 
wouldj in default of him^ go to the mother and the father^ and that 
is disagreeable to all men of learning. Where wealth devolves 
on a daughter who has no issue^ or on one who was no issue in the 
shape of an appointed daughter^ such wealth after her death would 
go to her daughters or her relationSj and that would not be right. 

647. It is accordingly declared: ^^They (i.e. the father^ the 
brother^ his son and others of the same gotra), and not relations, 
take the paternal wealth of a sonless daughter.** Eelations] 
maternal uncle, the son of the father*s sister, etc. 

648. Accordingly, Vishi^u also says : The wealth of a child- 
less woman does not go to the bandhus.**^!) 

649. The meaning is this The wealth of a childless womau 
is obstructed heritage and goes to the gotrajas and not to the 
daughters of daughters who are sonless or who have an appointed 
daughter, because they are not of the same gotra. 

650. Therefore alone Harita, regarding the wife, says : The 
sonless wife, who keeps the bed of her lord inviolate, is persever- 
ing in good conduct and is docile, shall enjoy till her death, and the 
heirs shall take after her. 

651. Since the words sonless ** and child|f ss ** in the texts, 

^ the sonless wife, eto*., and ^ the wealth of a childless woman, etc.*, 
are accepted to mean the same thing, where the daughter has an ap- 
pointed daughter, the wealth does not go to the appointed daughter 
after the daughter. 

652. Therefore alone the same author says : The wealth of a 
sonless man does not go to the appointed daughter or to his ban- 
dhus, but his gotrajas shall take it.**^^) 

053. Here some say, the daughter*s son** is included by the 
term also ** in the wife, the daughters also,** etc.,** and by the 
wo,|d alone**>tlie exclusion of others is indicated. Therefore the 
wealth descendible to the daughter*s son goes, in default of him, 
to the mother and the father alone and not to his son. 

654. The wise do not allow of this j it is established by the 
practice of learned persons that the wealth descendible to the 
daughter*s son, goes, in default of him, to his son alone. 

655. Therefore, also, when it goes to a daughter, it devolves 
on the daughter*s son, and if his son be alive, it glances at him. 

(1) Not found. (2) II. Cole. Big., 595, cccoixxvii, 

it is quoted as Jtatyayana’s. 

(3) Not fouai 
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656. This is the important point : — In default of all down to 
the daughter’s son^ wealth does not devolve on the daughter’s 
son’s son, but goes to the mother and the father alone because of 
their nearer kinship, 

657. If it be said that where there is no daughter and wealth 
does noli devolve on her, the wealth goes to tlie fatlier and iuother 
alone, because of their succession being nearer than that of tiie 
daughter’s son, 

658. Not so ; the daughter’s son is even nearer than the 
mother and the father. 

659. Vishi^iu says : When there is neither son nor son^s son, 
the daughter’s sons take the wealth, for in the performance of snuU 
dhas for ancestors, daughter’s sons arc regarded as son’s sons.”^^) 

. 660, Mann says: Where a daughter, appointed or not, pro- 
duces a son of equal class, the maternal grandfather becomes a 
paternal grandfather by him. He should give the ])inda and lake 
the wealth.”(^) 

661. Here, the expression ^ not apiwinkd^ is used by way of 
illustration, for it has been stated that the son of the appointed 
daughter takes a half share as being the son, and that his successiun 
is unobstructed; just as the maternal grandfather bcccnncs tho 
paternal grandfather by means of the son of his appointed daugh- 
ter, so by means of the son of the daughter not app 3 iuted also. 

662. By this the text also : One should perform regularly the 
sraddhafor his maternal grandfather is rejected, because the 
son of the appointed daughter is mentioned among sons ; it is said 
that the term futrihaputra means tlie grandson of the wdfo only. 

663. In explaining the meaning of tlieso texts of Jfanu and 
Visluiu, learned men contend that the performance by the daugh- 
ter’s son of the sniddha in honor of the maternal grandfather has a 
cause and that it is not without a cause, like that of the srilddha 
for the father, 

664. That is to say, the perfoz’mance by the daughter’s son 
of his maternal grandfather’s sraddha is conditioned upon his 
taking the wealth of the maternal grandfather, according to tho 
text of Yishiiu: H© who takes the wealth must perform ilie snid- 
dha of^hina whose wealth he takes, ”1^) and according also to the text 
of Vyasa : The sraddha of the maternal grandfather should duly 
be performed always by the daughter’s son taking his wealth as a 
recompense for the wealth he had taken.” 

665. As for what has been stated by Pulastya : Three an- 
cestors, from the maternal grandfather upwards, are declared nzater- 
nal grandfathers, and the daughter's sons should perform tlieir 
sraddha as their father’s/’ that should be understood to x^efer to 


(1) II» Cole. Dig., 548, cGCCXsi. 

(2) Mann, ix, 136, 


(3) Not found, 

(4) Vishnu, xw 40, 
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tlie maternal grandfatlier\s srflddlia performed as a part of tlie 
father’s. 

G66. As Pitamaha says : Where the father’s ancestors are 
worshipped^ there the maternal grandfathers also are worshipped. 
These should he performed without distinction^ and the one who 
makes a difference shall go to hell/’ 

667. Vy^sa also says : A person of the regenerate classes 

should propitiate both the paternal and the maternal ancestors; 
(thus doing) he discharges the obligation to the manes and obtains 
the world secured by sacrifices.” ' 

668. In the Skanda Parana also : After performing the srad- 
dha in honor of the three ancestors from the father upwards^ he 
should similarly perform srdddhas for the maternal grandfather to 
free himself from debt.” 

669. As for what is stated in the text: The son of the ap- 
pointed daughter should regulaidy perform the sr^ddha of the 
maternal grandfather ; he has a claim on the wealth of both, and he 
should perform the obsequies of both.” W 

670. On this, some say ; The sou of the appointed daughter is 
of two kinds: — one is related to the maternal grandfather and the 
other is related to both the father and the maternal grandfather ; *by 
him who is related to the maternal grandfather, the maternal 
grandfather’s sr5.ddha should bo performed and by him who is re- 
lated to both, the obsequies of both should be performed.” 

671. This view holds when the Y^ovdi ^mtTikdsiitah is construed 
to mean the son of the daughter ; for if the word be understood to' 
mean daughter who is the son, then he becomes the paternal grand- 
father of such son ; according to the text : The son that should^ 
be born of her shall become my son; ”(2) the son of the appointed* 
daughter is related to the maternal grandfather, but the other is 
related to both. 

672. Here we say : — ^Yishiiiu says that the daughter’s son is 
bound to perform his maternal grandfather’s sr^^ddha as his own 
son according to the text : The performance of the maternal 
grandfather’s sraddha by the daughter’s son is not based upon 
any special reason.”0‘5) The reason consists in the taking of wealth. 

673. The daughter’s son is bound to perform the maternal 
grandfather’s sraddha as if it were hi^ nitya ceremony, 

674. Here Bharuchi says : By the use of the expression 

^ without a cause ’ in the text of Vishiju, it is indirectly stated that 
the obligation to perform the sraddha does not devolve upon the 
daughter’s son, while sons and others who are nearer and bound to 
perform the sraddha exist.” Here the term the rest ” contem- 
plates the wife.” ' ' . 



{ J ) Not found, (2) Manu, k. 127. 

(3) Not found, . 
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675. Althougii women are not competent to perform pioue 
acts which require the aid of fire and learning for their accomplish- 
ment, still from a number of texts such as : '' The wife alone shall 
give him the pinda and take his entire weal th/hl) their competency 
to perform those accrues, 

676. Accordingly, Gautama also says that the obligation of the 
daughter’s son to perform is the same as that in respect of the mhja 
ceremony. The sufiix mi in nityavat has no meaning. 

677. Therefore, the text : that son equal in class whom 

a daughter, whether appointed or not, produces, the maternal grand- 
father becomes a paternal grandfather ; he shall give the piudaand, 
take the wealth/’C^) should be understood to apply to the bou of a 
daughter of the wife denoted by the word paini and to the son of 
the appointed daughter. 

678. If it be urged ; The text ^ whether appointed or not, etc./ 
applies to the son of the appointed daughter by virtue of the terra 
hrita (appointed) and to the son of a daughter married iu the 
Gandharva form by virtue of the term ahrita (not appointed). In 
conformity with the text : ^ By that sou the maternal grandfather 
becomes a paternal grandfather,’ both these sons become son’s sons. 
In the one case the appointed daughter being a son and her son 
therefore a son’s son, and in the other case the sapinda relationship 
and the gotra of the maternal grandfather not being severed by the 
marriage of the daughter in the Gandharva form, her son becomes 
his son’s son; therefore these two alone are bound to perform the 
maternal grandfather’s sraddha as a nitya ceremony and not 
every daughter’s son as such,” 

679. Not so; the taking of wealth being through the patni 
according to the text, shall give the pinda and taka the wealth/’ 
and women married in the Gandharva form being excluded by the 
term ^^patni” denoting association in sacrifices, their daughter’s sons 
have no chance of taking the wealth descending through the wife; 
again, the term pautri (i.e. one who has a son’s son), cannot strictly 
be used in respect of the daughter’s son of a woman married in the 
Gandharva form, he being merely a daughter’s son, the use of the 
vrovipautri is merely eulogistic, therefore what has been previously 
stated is alone sound. 

680. If it he urged: The text of Vishnu: "He should 
perform the srdddha of him whose wealth he takes/^^O and the 
text also of Yishiju : " The obligation of the daughter’s son to per- 
form his maternal grandfather’s sraddha is without a caust^’C'^) 
conflict with each other,” 

681. Not so ; here the view of the venerable Bharuchi is in 
point The person bound to perform the sraddha must perform 
the sraddha hy mingling the wealth of him from whom he has taken 
wealth, being his substitute.” 


(1) II. Cole. Dig., 535, ccceviii. 

(2) Manu, is. 136, 


(3) Vishnu, xv. 40. 

(4) Fa€?e para. 672. 


682. The purport is this :— It must be understood that from 
the context it has been laid down by Bharuohi that where there are 
many sons or daughter’s sons^ the Navasr^ddha and the Shodasa- 
sraddha^ among the obsequies in honor of the deceased father or 
maternal grandfather^ should be performed by one of them alone 
and not by all of them together. 

683. But Somesvara, following the literal signification of the 
text and disregarding the force of the context^ says that the text ^ of 
him whose wealth he takes, he should perform the sraddhas/ applies 
only to heirs other than the son and the daughter's son. 

684. Even this has been immediately after stated by Yishnu : 

By one alone competent, with wealth contributed (by all), should 

the Sliodasasraddha be performed.^’^^B The use of the W’-ord ^Shodasa- 
sraddha^, is intended to include Navasraddha also. 

685. Accordingly, Gautama also says : Let one perform the 
Navasraddha and the Shodasasraddha also with the contributed 
wealth.’^(2) 

686. The word cha (also) includes : ^^Oondiments for the road/^ 
Prom the expression ^ contributed wealth ^ it is learnt that one 
alone is competent, and not all together, to perform the sraddha. 

687. The word sahti in the text of Visbnu denotes competency 
and power. 

688. Thus the meaning is this: — The word eha (one) means 
^ the most important,^ The most important is the eldest. If he 
has power, he alone is competent to perform. Otherwise it is settled 
that the next is. ^ Saktah strong of limb. One among the daugh- 
ter’s sons is alone competent to perform. 

689. As it appears in this context the text, ^ of him whose 
wealth he takes, &c./ has been construed by Bh4ruchi conformably 
to this view. It must be understood that the fore© of the context 
has been set at naught by force of reasoning by Romesvara, whose 
standpoint is reason. 

690. Therefore it must be understood that all the texts which 
lay down that he who takes the wealth should perform the si4dd]ia, 
such as ^ the sraddha of the maternal grandfather, must necessarily 
be performed by him who take.s the wealth,’ &c., refer to Shodasa- 

sraddha. ■ : - 

69 L On the strength of the views of Romesvara and Bhariichi, 
fcliis is the meaning of the text : By the daughter’s son, who takes 
the wealth, should always be duly performed the sraddha of the 
maternal grandfather for the discharge of the obligation.” 

692. Tlie word ^ Ai4ha ’ means ‘'^benefit,” hence the obliga- 
tion.” ^ Arthanishkrityai ’ means ‘ for the discharge of the obliga- 
tion/ 


(1) Not found. 


(2) Not found, 
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693. Wlien there are many daughter’s sons competing, tlio 
one alone who is competent takes the wealth. Having takcm tlia 
wealth; he should perform with the wealth so taken tiio Navasmdd ha 
and Shodasa sraddha and give the offerings for the road, for w1mo‘o. 
the sons are not at hand, or when there are no sons, and whcm tlmre 
is no wife, and when those who are next bound, to perform are pnv 
sent, the performance by those more removed is prohibited. 

694. Accordingly, Vishnu also says: ''The perfonriancci lijr 
another when the person bound to perforin is present and the 
performance by persons remote when nearer persons are prescnii 
are not ordained.'’(l) The word ' sraddha’ should be supplicMh Hpnie 
say that the expression "in the pei’formance of thcf obsocfuies 
should be supplied. 

695. Accordingly, Vyasa also says : " One of the regemiraie 
classes should propitiate both the paternal and the inaternal ances- 
tors. He will be freed from his debt to the nianes and reaedi tlie 

world acquired by sacrifices.^T2) 

696. 'Freedom from debts’ here refers to the debts fo ilie 
three, i.e., to the Eisbis by the life of a bacbelor, to the Devas by 
sacrifices and to the manes by issue. It is also "well known that I ho 
daughter’s son is I’ecognised to be issue of his maternal grandfal Iim*, 
like the son’s son and not otherwise. 

697. But as the daughter is incompetent to perfomo arts 
which are accomplished by fire and learning, and as the daughter’s 
son is alone competent, the maternal grandtather is freed fri.uii 
his debt by securing a daughter’s son through his daughtcuo 

698. Hence alone, is a daughter’s son distanced by the son’s 

son. 

699- Hence alone, is the daughter’s son’s right to sticcessioii 
not unobstructed like the son’s son’s, but is indirectly through 
the daughter. 

700. Therefore, as even the daughter’s son is somcnviuit like 
the son’s son, his freedom from debt accruos on the perforiuancft 
of the obsequies of his maternal grandfather like a sou, 

701. Hence alone, says the Sroti: " It is declared that ilic^ 
daughter is like the son, and the daughter’s sons are dirclunuJ son’s 
sons.”v^) 

702. This should not be suspected to apply to the rippoiiitod 
daughter, for the suffix halpa (like) will not there be rcdcn-juit. 
When the daughter is specially appointed, the appointed daughter 
is a son certainly, and she cannot be said to be ' Uhe a son.’ 

703. Therefore, it is settled that the daughter is a little less 
than the son and that a daughter’s son is a little fess than a son’s son. 

704. As for the text laying down the performances of the 
sriiddha of the maternal grandfather along with that of the paternal 

(1) Not found. (2) Vide para. 667. ' (3) See Maim, k. 130 and i:ii^ 
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ancestors : Where the paternal ancestors are worshipped^ there the 
maternal ancestors also should be. It should be performed with- 
out any distinction. If a distinction is made^ he goes to hell/^ W this 
applies alike to maternal grandfathers having a son and to those 
who have none living. 

705. Accordingly^ Yajhavalkya also says : Two in the place 
of the Visvedevas facing the east j three in the place of the manes 
facing the norths or one at each. The same also in the case of the 
maternal grandfathers j or the men in the place of the Visvedevas 
already engaged will do for botF^(2) 

706. The tests the daughter's son should regularly perform 
the maternal grandfather’s sraddha” and the rest, are certainly 
consistent with this text, 

707. Vijhanesvara and othei’s, however, say that the perform- 
ance of the maternal grandfather’s sraddha along with that of the 
paternal ancestors is optional. 

708. It is thus established that as the daughter’s son is nearer 
than the mother and the father by reason of his conferring invisible 
and visible benefits, the wealth goes to him alone. 

709. Thus this exceedingly profound doctrine of Lakshmi- 
dharacharya has been indicated in a meagre outline. 

Succession to the wealth of the re-united. 

710. Next Vishrjiu states an exception to the rule in ^ the wife, 
the daughters also, &c.’ : The wealth of the re-united does not go 
to the wife.’T^) 

711. Here Bh^,ruchi says : As in a state of non-division, so 
in a state of re-union, many persons have ownership in the common 
wealth. Though by the death of one his ownership ceases, the 
ownership of others remains as it was. So the question, who 
takes the wealth, does not arise, and in supersession of the rule in 
Hhe wife, the daughters also, &c.,’ founded on such a question, the 
special rule in the case of the re-united is introduced. 

712. The drift is this : — The rule of re-union ” means the 
undergoing of the risk of the burden of contingent loss when, at a 
time subsequent to partition, oo-parceuers thi^ow again together their 
separate wealth, and start in life together as re-united persons, 
with the special compact that they should share in the profits and 
losses which may happen to accrue. 

718, The order of succession in respect of the re-united is 
based on reason because, from the reasoning employed, the re- 
united are to be preferred to the wife and the daughter and also the 
Eon-re-united father and the rest included in the order, 

714, When wealth divided is mingled with other wealth 
divided, it is called samsrishtam^ and he who' is owner of such 
wealth is called samsrishii. 

■ ..(1) This texti is Pitalaaha^s ; see para. 666.' . ■ (2). "YajEavalkya. 'i.. 228. . : 

.■ (8) Not found. ^ ■■ 
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715. The wealth of one SO re-anited, another ro-imifced shall 
take ; not the wife and the rest. This is the meuning. 

716. All cannot re-unite ; but only tho father, iho In-otiier and 
the paternal uncle, 

717. Accordingly^ Brihaspati also says: *^]le is ciiHed re- 
united wlio, after division, lives out of aifcction in tlie ntiine plare with 

Ills father, brother or paternal uncle/^t^> 

718. Vishnu also says: ^'Ee-uniorx is only with thv fjiiher, 
brother and the paternal unclej^ not with others/^^'-l 

719. Here Bharuchi says: This rule about re-tuiion, is 
optional.^^ 

720. The meaning is this : — lie-union may take phiee at oiuv's 
option with his paternal uncle, father or brothers, bocauH<‘ of t fip 
use of the words out of affection, in ^ or with the paternal uncle 
out of affection.^ 

721. Therefore alone, this does not fall even wiiliin the rule 
applicable to wealth acquired by joint efforts ; there the rule in the 
wife, the daughters also alone applies on ticcounl oi the text of 
Vishnu: Where one among those who live by common exerthm 
dies, his wife and the rest alone take his sliaro of thc^ 

722. This is the meaning: the texts of Vishnu^ '^re-union is 
with the paternal uncle, the father, amd the brothers alone anil nor 
with others/^ and ^^the wealth of the re-united does not go to the 
wife override the rale in ‘^Hhe wife, the daughters also, etc. 
and restrict re-union to father and the rest alone proliibiti?ig tho 
same with others ; therefore, this rule does .not apply to jh'iyom 
living by common exertion. 

723. Here Vishnu states a special rule : — Of the re-united, 
he who offers pinda takes the wealth/’vi) 

724 Here Bharuchi says : In the text '' he offers ike piuda 
and takes the wealth, the giving of the pinda is the cause of t!u‘ 
taking of the wealth. 

725. The meaning is this It is established by all Hmritis 

that the taking of the wealth is the cause of the giving of the 
pinda, since in the text '' of those, the giver of the piudsraud the 
taker of the wealth,” the order of the ineaniug is more imporfaut 
than the order of the words. ^ 

726. So, here also, the text is intended to show that in ease of 

re-nnion, the reason of giving the pinda being more Inmuvtimi 
overrides the reason of the fact of imdergoing the risk of tlu^ 
burden of contingent laws ; and not to show that, in tniiii the 
giving of the pinda is the cause of taking the wealth. ' 

727. Therefore, in this context, the rule of rc-union and tho 
rule of propinquity both come in, ac cording to their appUcahility ; 


(3) Yajimvalkya, ii. 1 

(4) Mot found. 



(1) Brihaspafci, sxv. 72. 

(2) Mot found. 
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therefore^ in some instances^ the re-united alone takes the wealth 
under the rule of re-union ; in some instances the re-united alone 
takes the wealth on account of the other rule, and in some cases 
the not-re-uriited alone takes the wealth because of the rule of 
propinquity. 

728* Though there are thus three ways, the result of the rule 
is accomplished, because it is proved that the wife and the rest do 
not take the property, 

729. Therefore, the meaning of the text of Vishnu is that the 
wealth of a re-united man having neither son, nor brother, nor 
father, goes to the paternal uncle alone, 

730. Hence alone, Y ajnavalkya says : Of the re-united man, 
the re-united 

731. But where one re-unites with Iris paternal uncle and his 
uterine brothei’, the wealth of the re-united man goes to the uterine 
brother alone and not to the paternal uncle. So Yajiiavalkya 
says : ^^but of the uterine brother, the uterine brother.^^^) 

732. The meaning of the text is, that the uterine brother takes 
the wealth of the re-in.iited uterine brother, and that the paternal 
uncle, etc., of the re-united man, though re-united, shall not take it, 
because he alone is competent to offer the pinda to him. 

733. Yajhavalkya says that the share of a re-united man 
should be given to his son born after his death and that it should 
nob be taken. He shall give and shall take the share of him 
who is born and ol: him who is 

734. But where brothers of different mothers re-unite, there 
being no uterine brothers, and where the paternal ancles and the 
rest are also re-united, there, Yajiiavalkya says, the wealth goes to 
the brothers of the half-blood alone : But the brother of the half- 
blood re-united shall not take the wealth of his brother of the half- 
blood.'’n'b « Who is not re-united^ should be supplied. 

785. As Vishnu says : Of brothers of the half-blood, the re- 
united shall take.^’(^) 

786. Here Bharuclii says that the possessive case in of half- 
brothers ’ has the force of among’^, and the meaning is that among 
brotliers of the half-blood, the re-united alone shall take the 
wealth. 

737. The drift is this: — Though brothers of the half-blood, 
whether re- united or not re- united, are equal in their competency 
to give the pinda, nlio competency to give the piuda being equal, 
because it is independent of the distinction of eldest or youngest, 
and though, therefore, the rule based upon the comi^eteiioy' to 
give the pinda applies alike to both, still as the rule based upon 
the undergoing of the risk of the burden of contingent laws 

(i) Yajfiavalkyaj ii. 138. (3) Yajnavalkya, ii. 138. 

(•2) * Do. (4) Ibid, ii. 149. 

(5) Kotfoiind. ^ i . 
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applies to one of them, he alone takes the wealth ; thus there is no 
inconsistency whatever. 

738. It was stated that the wealth of one re-unir.i*(l with tlie 
father, brother and the paternal uncle goes not to the father, not hj 
the paternal uncle, but to the brother alone ; this being so, Ihu unh'r 
of devolution of ownership is based merely iipoji texts aud not on 
reasons. Thus it would conflict with what has been staled. Tliero- 
fore regarding the precedence of the brother over the father a ml the 
rest, even in the case of re- union, reason alone should be urge-d. 

739. We reply: we have already stated that tJio atUiinpt of 
divided men to re-nnite is preceded by their williugness to umlei-go 
the risk of the burden of the contingent law.s. It is tlie attempt of 
brothers alone to re-unite that is of this kind and mjt that (j£ the 
father j for, of the father and son, as the risk of one’s losing in eou- 
sequenee of the loss of the other, even in the absence of re-union, 
is irremediable, their risk is the same whether ro-ttnit(!d or not. 

740. The Sruti says; “As a son in distress runs after his 
father, so does the father in distress run after the son.” Thertd'ore 
it is the attempt of brothers alone to re-unito that is preceihid by 
the risk of the burden of contingent laws and not that of the father ; 
thus the precedence of the brother is only reasonable. 

741. If this be so, it may be urged that on the death of the 
father divided from his sons and re-united with his brother, his 
wealth would go to the re-nnited brother alone aud not to hi.s sou. 

742. Not so ; for the rule based on re-union, like the rule in 
“ the wife, the daughters, etc.,” applies to the case of a souless man. 

743. As Ndradasays in the chapter on Ee-union: “ if, among 
brothers, one dies sonless or turns Sanyasin.”ii> 

744. Devala also says ; “ Then the brother of the whole Idood 
shall divide the wealth of the sonless man.”(2) 

745. Sankha also says : “The wealth of a man going to 
heaven without sons, goes to the brothers.”!^) 

746. If it be said that the living son spoken of is a divided 
son and not a re-united son : 

747. We ask, then, is not a son, not re-united, a son 'r for, the 
importance of the son is being a son as such, and not by the fact of 
his being re-united or undivided, because he is described as one’s self 
by the Sruti: “You are born of me from each limb” and because 
where the son, the self of the owner of the wealth, is in exi.stunoe, 
there can be no suspicion at all of another taking his wealth. 

748. Just as a divided son takes precedence over the wife 

and the rest by his sonship alone, so also the son not re-united 
takes precedence of the re-united brother by his mere suuship - 
therefore the wealth goes to him alone . ^ ’ 


(1) Wrada,Hii. 25. ^ ^2) |L Cole. ii^7i32, eccd 

{a) ' ecceiii 
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749. If it Tbe asked for what purpose, in the event of the 
wealth of the father re-iinited with the paternal iincle and the 
rest being established to be the son's alone, was the re-union of his 
father with his brothers and others ? 

750. It is replied : the object of re-union was profit during 
lifetime alone, but not in view to his prospective death ; therefore, 
on the ground that the ownership of him alone in whom it vests 
on his death under the law is fit to be recognised, the wealth and 
the undischarged portion of the debts at the death of the re-united 
father, left after enjoyment thereof during the state of re-union by 
the paternal uncle and the rest re-united with the father, shall be 
taken by the sons alone though divided and not re-united. There 
is thus no conflict. 

751. Yajnavalkya states the succession of those not re-united 
on the rule of pi’opinquity : Even one not re-united shall take.'Ti) 

752. Bliaruchi says that by the word even the words uterine 
brother in but of the uterine brother, fche uterine brother are 
to be read into this text, 

753. But Lakshmidhara says that by the word even^ the word 
uterine brother alone is included, from the force of the words 

^brother of the half-blood^ in not the re-united brother of the 
half-blood.^^ 

754. The meaning is this : — The wealth of a re-united man, 
the re-united brother of the full blood alone shall take, but a brother 
of the half-blood, though re-united, shall not take. This is so 
stated, because though the brother of the whole blood not re-united 
does not share in the risk of the burden of tke contingent laws, he 
alone is competent to offer the pinda to him. 

755. By the very same reasoning, if, among brothers of the 
full blood, the middlemost dies re-united, then the youngest, though 
not re-united, being alone competent to perform the obsequies, the 
re-united eldest, though in existence, does not take the wealth of 
the middlemost. 

756. Here some say that the word ^re-nnited^ in the text, 
even one not re-united shall take or one re-united,^^ denotes the 

brother of the full blood. Or that it denotes the owner of the re- 
united wealth. , ' 

757. The view of Vijnanayogi is : Let the word Y’e-united/ 
when the meaning is clearly known, be read into both the senten- 
ces; where sentences are different, it is no fault that the same 

. , word has different meanings.^^ 

758. If it be said that sons re-united with the father take his 
wealth and that sons not re-united with the father do not take his 
wealth, just as the son born after partition takes the wealth of the 
, father and not other sons, , 


(1) Y^jfiavalkya, ii. 139. 
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759. Not so ; tlie taking of the father's wealth hj a son born 

after pariitioi^ is shown by a hundred texts siudi \nion<.Hr. 

divided men, a son born of a woman of equal eiu-ss shares ui r.he 
divstribntion, but a son born after partition shall^ bike tkc^ pauuiial 
wealth alone/’O) and whatever has boon aciiuirtni by the falhe’r 
divided from his sons, goes all to the son born afU-r partition ; 
those born before it are declared not entitled, Not even one 

of this kind showing the right of the re-nnited son to his hHlhn’'s 
wealth is found. 

760. If it be urged : If so, it would eoniiict with wliaJ wa.'ij 
previously stated, as the ownership of the son u.fter part it 

in the father's property would be based upon texts/' 

761. Not so; the partition here is based on texts, for purri- 
tion is based upon texts on the ground tliat pnrtitioii should f>e 
made by people desirous of the increase of pious acts, ;n 'cording to 
the texts: In partition, there is an increase of pifuis acls/'^'*‘ etc, 
therefore the ownership of the son brum after pjirtition, in tin* 
father's wealth, is deduced from reason : 

762. That is to say, if, at the time of the son born after parti- 
tion taking the wealth of the father, others, i.e, divided brothers, 

to take an equal share themselves, then the share of the son horn 
after partition will be very inconsiderable and thus un{?qnal parti* 
tion would be the result; if to avoid this fault they ail enter into 
a partition again with the son bom after partition, then tlioongiiinl 
partition instituted by the father would be rendered useless, ddie 
brothers should take the re-united share apart, give it to the re- 
united brother and take the fathei^'s wealth only, 

768. Therefore that the ownership of re-united ami nf?t-re* 
united sons in the paternal wealth is equal is only reasonable. 

764. Intending the very same thing, Blrlruchi says: h 

equally legal in the reuinited and iiot-ro^-uni ted sons to cii.sclmrge 
the debts of the father." Though, if the wealth acepnrod by \hv 
father be large, there be a desire through avarice to divide^Huch 
wealth, still as there is no inclination to divide when there is a 
because of the unwillingness to share the bniulcn of a loss, l!i(*rc is 
no partition. But they say that the text of ikiiu indicates lhal 
the son born after partition alone takes the patismul wc^altb. 

765. As Mann says; ‘’kOr let him divide it with such *4*1 hem 
as were re-united with the father." 

766. The meaning of this is: — The son born after pariiiion 
shall, on his father's death, share with such of fJie dividi-d suns ns 
were re-united with the father. The implied meaning is rluit fln.^ 
son born after partition has no partition witli liis brotl'iers wlio wen^ 
not re-united. 

767. As for what is stated by Mann, after premising partition 

ii 122. (3) GantHimi^Tvxviii. 4. ' 

(2) Briliaspati, xxv. 19. , , (4) Miimu ix. mi 
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on re-union ; among these a share has not been allottjed to one, 

be it the eldest or the youngest, at the partition, or one of them dies, 
his share shall not lapse ; his uterine brothers as also brothers who 
were re-united and his uterine sisters shall assemble together and 
share it equally/^{i) 

768. VijMnayogi thus explains it. Among these] among 
brothers re-united, whether the youngest or the eldest or the middle- 
most has not been given his share at the partition ; the iasi suflSx 
is applicable to all cases, therefore the word in the original means 
^ at the time of partition.’’ Hiyeta] has lost his share ^ either by 
entering another order or by the sin of killing a Brahmin, etc., or 
by death ; then his share does not lapse ; hence it must be taken 
separately ; the meaning is the re-united alone shall not take it. He 
says how the wealth so separated should be disposed of. That the 
uterine brothers should divide. The share so separated, the uterine 
brothers though not re-united (shall take it). Assemble together] 
even those absent abroad return and assemble. Equally] without 
greater or less shares. Also those brothers of the half-blood who 
were re-united and uterine sisters should divide it, ^.e., take it in 
equal shares. 

769. The meaning is this : — In the case of the brothers of the 
half-blood re-united, their undergoing the burden of loss is the 
cause of their taking shares. In the case of the brothers of the full 
blood, however, the rule of propinquity, as tested by their compe- 
tency to give the pinda, is alone the cause of their taking shares. 
Both causes should be understood to apply in the absence of re- 
united uterine brothers. But to the sisters at the time of partition 
of re-united wealth, as at the original partition, something should 
be given out of affection ; but they have no right to share ; for there 
is no re-union with them, and partition is only among those who 
could re-unite. Thus it is established that brothers of the half- 
blood re-united and brothers of the full blood not re-united share 
equally. 

770. But Apar^x'ka, the author of the Ohandrika and others 

say : By the order mentioned in the text of Sankha : ^ The wealth 

of a re-united sonless man goes first to the brothers ; in default of 
them, to the parents ; in default of them, to his chaste wife,^(2) the 
order mentioned in Hhe wife, the daughters also, etc.,'’ is set at 
naught. Therefore the text : ^ The brothers of the whole blood 
shall divide it, etc./ lays down the order of succession.” 

771. hfot so ; for it was already explained that the order 
stated by Sankha is founded on reason. 

772. From the use of the word ^ wife ^ in the text of Sankha, it 
should be thought that, at the time of partition of re-united weahh, 
something should be given to the wife also as to sisters. 

773. Therefore the view of Bharuchi and Vijndnayogi alone 
is sound. 

(2) II. Cole. 532, cccciv. 

26 


(1) Manu, ix. 211, 212. 
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774. Next, somefching supplementary to all partition is now 
stated. 

775. As Mann says : When, after all the wealth ami debt 
have been divided according to law, something is discover ctl, nil 
that should be divided equally 

776. But Katyayana states a special rule : Bat when 
discover what was concealed by one of them, the sons mrist oivide 
equally with the brothers as the father is not alive/^’C-) 

777. The meaning is, when the father is not alive, the sems 
must share all wealth discovered equally. 

778. As Yajhavalkya says: The settled law is when, after 
division, wealth is discovered to ha.ve been conceaied by om? from 
another, then they shall divide that in equal shares/’ 

779. Here, by the author say in g ^ equally’ , p: irt i t i o n with 
deductions is prohibited, and by tbe author saying let tlunn divide/' 
it is shewn that he who discovers shall not alone take it, 

780. Bhdruchi, Apararka, Somesvai’a and others say that l)y 
this text alone it is understood that no blame attaclnrs to heirs 
taking the common wealth. 

781. Vijhanesvara, however, says : Indeed Mann has slunvu 
that blame attaches to the eldest taking the common wenJth and 
not to others : The eldest son, who from avarice cheats the yoaugfu* 
brothers, shall not be regarded as the eldest and shuii feu-Ceit 
his share and be also chastised by kings.T^) This applies not only 
to the eldest but also to the younger brothers. Accordingly, the 
Sruti says: ^ The sharer who is deprived of his share ]>y uiiuilier 
destroyshim,andif he do not destroy him he destroys his son or his 
grandson.’(5) If one does not give another, entitled t'» share, the* 
share which is his due, then be who is so deprived of his she re des- 
troys him who deprives, i.e. makes him a sinner. If hvi de.droys 
not him, he destroys his son or his grandson. 'Fh us sin is fle<*la, red 
to attach to the person taking the common *woalt]i without ilistine- 
tion of the eldest, &c 

782. Here the view of Bharuclii and others alone is sonmi, 
because the text of Mann and the Sruti regarding the giving of a 
share only apply to the case of partition of concealed e lb arts. 

783. ^ As for what is stated by K4ty%ana : What is acquired 
by tbe divided man alone becomes the wealth of him alome But 
what is recovered after being stolen or lost and what has boon 
previously nlentioned he shall divide again’T^), the use of tlu* ex- 
pression 'mentioned previously,’ referring to what is said in the 
text 'that which was wrongfullj concealed,’ is for tbe sake of 
confirmation. 


784. The meaning is, that what has been irregularly dividend, 


(1) Manu, is:. 218. 

(2) II. Cole. Dig., 485, ccckxTii. 
(o) Yajnavalkya, ii. 12, 


(4) If aim, ix. 214. 

(5) Hot fomai 

(6) Do. 
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wrongfully concealed or taken, lost or obtained with effort shall be 
divided equally, according to the text ; What has been wrongfully 
concealed, irregularly divided or subsequently discovered should be 
divided in equal shares. So says Bhrigu/^fi) Irregukrly divided] 
divided unequally in other than the modes allowed by the codes. 
Lost] lost by deposits, &c., and afterwards recovered. Obtained with 
effort;] dei>ts, &c., due by evil-minded persons, 

7d5. Thus it is a settled rule of the codes of law that an 
equal division alone should be made by brothers of what was dis- 
covered after partition to have been abstracted by others, irregu- 
larly divided, lost, concealed by one of themselves or obtained with 
■effort. ■ 

Determination of doubts regarding partition. 

780. Now Narada states the mode of determining doubts 
regarding partition: Divided brothers may mutually bear witness, 
stand surety, make gifts and accept what is given, but not the un- 
divided.^ ’( 2 ) 

787. Brihaspati says: Those who have separate receipts, 
disbursements and wealth and lend moneys and trade mutually are, 
doubtless, divided,^^(‘^-) 

788. Vishnu also says: Purchase, sale, gifts, acceptance, 
suretyship, bearing testimony, partnership, burying treasure, &c., 
mutually carried on, are causes of partition.'^^C^) 

789. This confers power in sale and purchase. Therefore, 
giving evidence, suretyship, gifts and acceptance should not be 
mutually done— -for among brothers, standing surety, &c., in respect 
of the divided paternal uncle, &C .5 should be done by only one of 
them with the consent of the rest. 

790 . Accordingly, the Bmriti says : One permitted by others 
can stand surety. 

791. With this intention alone Yajnavalkya says : ‘^Surety- 
ship, debt and giving evidence are not ordained among brothers, 
husband, wife, and a father, and his sons when undivided.^^(^) 

Mutually should be supplied. 

792. Therefore, alone, he himself says ; When the fact of 
partition is denied, it should be ascertained from gnatis, kinsmen, 
witnesses, documents, and also from the houses and lands held 

separately.^’ C7) 

793» When partition is concealed] when it is denied. 

Gucitis] kinsmen through the father, Ae. the divided paternal 

uncle, &c. 


(1) ;Not found. (4) Not found. 

(2) Niirada, xiii. 39. (5) Anonymous. 

(3) Biiliaspati, xxv. 92. , . .(6) .Yajnavalkya, ii, 52. 

,{7,) ■■ 
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Kinsmen] relatives through the mother^ the matenial 
uncle, &o. 

Witnesses] of the nature above stated. 

Documents] deeds of partition. 

It should be ascertained] the fact of partition slKmld ho as** 
certained. 

Similarly, from houses and lands separately held. By the 
particle cha (also), separate pursuit of agriciilture, etc,, and the 
separate performance of the five great sacrifices and other pii>us acts 
are included. 

794. Accordingly, Naradaalso says : Whore there is n> doubt 
regarding partition among heirs, its determination is by mcaiLs of 
relatives, deed of partition and separate transaction of busieess/’^b 

795. Here document, witnesses and the rest are only indi ini- 
tio ns, for they serve in case of a doubt regarding partition as 
indications of a partition already made ; but it will bii subseipient- 
ly shown that efficient causes work a partition not previously 
made. It will be shown subsequently that the separate perform- 
ance of religious duties for a period of ten years and similar circum- 
stances included by the word ‘ also ^ in also by lands and houses 
separately held,^^ are efficient causes of partition. 

The effect of indicative marks. 

796. If it be urged that in these two texts the indicative 
marks have the same evidentiary value with documents and wit- 
nesses, and that such a statement is inconsistent, because iudicutivo 
marks are only helps to proof by a process of reasoning and arc not 
themselves convincing as proofs, 

797. Not so ; in this branch of law, even indicative marks arc 
convincing proofs and not merely helps to proof as in ilic other 
seventeen departments of law. 

798. That is to say, among brothers entitled to divide, mutual 
transactions such as debt, suretyship, giving of evidence, gifts, 
acceptance of gifts and the separate performance of the worship 
of the manes and the gods have not the same evidentiary value 
with such indicative marks, as the finding of stolen goods and the 
bearing of a torchlight. These indicative marks are stated to ho 
on the same footing with witnesses and documents ^ in case parti- 
tion^ is denied, etc.,^ because these are prohibited among the 
undivided by the texts ^'but never the undivided, cio.f and 
therefore necessarily imply a partition ; in other departments of 
law, documents and witnesses alone are direct proofs, and therefore 
others are only helps to them, but not so here ; moreover, it is under- 
stood from this text itself that in this respect these indicative marks 
are recognised as direct proofs even without documents and wit- 
nesses. 


(1) Narada, xiii. 36, 


799, Therefore, alone, Brihaspati says: An offence^ the own- 
ership ol immoveable property and a previous partition among heirs, 
should be ascertained by inference if there be no witnesses/^(^) 

800. If there be no witnesses] without documents and wit- 
nesses; the use of the word ^witnesses'' includes ail strong proofs; 
therefore alone written documents are included. 

SOL Hence the same author himself subsequently says : Those 
by whom these transactions are made with their co-heirs in the 
world should be regarded as divided even without documents/^ (^) 
The word ^ documents ^ includes witnesses also. 

802. Here some say that where partition is denied, these indi- 
cative marks have equal force with documents and witnesses ; so it 
is that in the commentary on this verse the author of the Chandrika 
says, the words separately or together are understood after tranS'- 
act ^^ ; not so ; because it is stated that there is some difference 
between indicative marks and mutual giving of evidence, surety- 
ship, etc. 

803. Though, by the use of the word ^witnesses,' the gnatis and 
other impartial witnesses are included, their separate mention is to 
show that in cases where partition is denied, they are very impor- 
tant : so says Vijnanesa. 

804. Some say that the word ^ witnesses ’ contemplates wit- 
nesses who have signed as such. 

805. Brihaspati says: Of those who live in commensality, 
the worship of the manes, the gods and the Brahmins will be 
single, but if they be divided the same will be performed in every 
house.'' (^) 

806. The author of the Chandrika says : Thus the separate 
performance of acts like Visvedeva, not existing among the undivid- 
ed, implies partition ; therefore in a doubt regarding partition its 
use as a determining text being reasonable, is unexceptionable." 

807. The drift of this is: — the term pitru in the text denotes 
the annual ceremony, because in respect of the sraddhas on the 
new moon days, etc., one among the undivided is competent to per- 
form them with the consent of the others; by the term deva here the 
Visvedeva sraddha which supplements it is denoted, not devayajna 
and the rest, for these are enjoined even upon the undivided 
according to the timriti : ‘‘By tae undivided also should be per- 
formed the Visvedeva and other rites." (^) 

808. And that applies to them in whose view the nuptial fire 
is non-secular ; but if it be secular it is only subsequent to partition 
that Aguihofcra and other rites should be performed ; there, in 
their case, Visvedeva and the rest are efficient causes, but in the case 
of both, the annual ceremony is an efficient cause. 

809. Here some say thus ; ^‘It has been stated by the author 

(1) Brihaspati, sxv. 90. (3) Brihaspati, xxv« 6« 

(2) found in Wrada, xiii 40, (4) Anonymous* 
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of the Oliandrika that in the absence of more imporfcant modes of 
proofs^ the indicative marks come in^ but that Htafces tlmir irn- 
portaiice^ because where documents and witnesses exist, a tie to r- 
mination with their aid is only natural and not that they are more 
convincing proofs j where partition is deniedstiie greater iiiipurtance 
of witnesses and documents over the indicative marks should be 
understood to consist in its being more easily followed, just as It is 
easier to infer a text of the Vedas as the source of the Sinriti than 
as the source of the custom, though Smriti and custom are ef|na.riy 
suggestive of the existence of a corresponding text of tiie Vedas/^ 

810. ISTot so; the author of the Ohandrika means cause by 
indicative marks and that is only suggestive, bat the elHcient causes 
being superior to documents, etc., are not equal. 

The effect of the separate performance of religiom rites, etc*, for 

ten years, 

811. Here Katyayana says: Brothers who live for um years, 
separately performing their religious duties and their transaciiuus, 
should be regarded as divided from the paternal wealth/HD 

812. The author of the Ohandrika says that the word ^ brother ^ 
includes all heirs, and that the expression ^ paternal wealth ^ includes 
all heritage. 

813. That is not so, because it could be explained that there 
is no creation of ownership. 

814. If it be urged that this would conflict with wlmt was 
stated in the previous chapter, when heritage is not enjoyed for 
ten years, either from pressure of business or inability, flic right is 
certainly extinguished,^^ 

815. Hot so; the author of the Ohandrika s?iy.s: ‘"''Though 
there may be no taking possession in truth of the heritage, they are 
divided according to legal fiction^’ under the text : ‘ Land which is 
enjoyed by another for twenty years, the owner looking on and not 
speaking, is lost, and other wealth by enjoyment for ten years.''^“b 

816. Here the legal fiction is based upon one's laches, 

817. If it be urged that, as stated by Vijninayogi in respect 
of the text: “ Land enjoyed by another, etc., there is no closing 
of litigation or destruction of its essence, but only the loss of the 
fruit ; here, also, there is only a loss of the fruit, not the destruction 
of its essence, and not the closing of the litigation. 

818. Not so; because the genitive case in “ of land '' shows 
the object ; and the meaning of the text is that twenty years' enjoy- 
ment destroys the land. By the expression that ten years' enjoy- 
ment destroys property, the destruction of the essence itself is stated. 

819. If it be urged that justice according to truth sliould be 
done according to the text : “ Rejecting fraud, the king should 
decide disputes according to facts.'^^) 

y (1) FoundinNarad%.xm.,41. : "(a) Yajnavalkya, 11*^7” 

(3) Yajfiavalkya, in 19. 
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820. Not so ; the fraud here contemplated is a false one and 
not a true one, for it is seen that disputes are determined on the 
stxmigth of true fraud. (^0 

821. That is to say, one of the two modes of determining dis- 
putes is said to be based on true fraud, according to the text : Two 
causes are declared, the course of decision rests upon two things — 
facts and true fraud, otherwise the power of counteracting justice 
accorded to the last three {i.e,) judicial proceedings, custom, and the 
king^s decree which depends upon the recognition of true fraud 
according to the text : Judicial procedure has four feet, justice, 
judicial poceedings, custom and the king’s decree, would he contra- 
dicted.” What is later mentioned mars the effect of all previously 
mentioned, if the recognition of true fraud be false, the veracity of 
the authors of Smritis will suffer. 

822. Therefore, alone, the word cJialam (fraud), in the text : 

Let the king, rejecting fraud, etc.,” should be understood to refer 

to fraud which is false. 

823. Therefore, alone, has it been stated by the author of the 
Ohandrika and Vijhd,nayogi in the course of their commentary on 
the text : He with whom a portion of the concealed property is 
found should render the whole, etc. ; that in that case the legal 
fiction should be recognised. 

824. The determination of disputes by means of legal fiction 
is accepted by Vijhanayogi also who, in commenting upon the text : 

disputes regarding immoveable property, ordeals should be 
excluded,” says that ordeals are not allowed in respect of immove- 
able property, and who regarding the text : ^^ Land is lost, etc.,” 
says that there is there a loss of produce only. Thus it has been 
briefly stated. 

825. Here, some say, if ib be asked how one^s separate per- 
formance of religious duties and separate transaction of affairs could 
secure him ownership, seeing that these are not among* the sources 
of ownership as they are distinct in nature from inheritance, pur- 
chase, partition, acceptance of gifts and the rest, it is replied that 
the ownership is produced by the text ^ they are divided from the 
.paternal pi^operty.’ 

826. ^ Tliat is to say, it has been already stated that partition 
is the adjustment of the ownership of many in the common property 
by fixing their severalty to portions of it, and that is inferred from 
the text. As in the text : The land mortgaged is destroyed if it is 
not redeemed, when the principal lent- is doubled” (2) it has been stated 
by Vijfiaiiayogi, that the expressed cessation of ownership in one 
creates ownership in another. 

827. By the author of the Ohandrika who states that if there 


(1) Not found. (2) Yajiiavalkya, ii. 58. 

(a) Fra-nd is classified as true and falser True fraud is one. based on true facd-s. 
False fmicl is based on false allegations of facts. 
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can be a partition by mere legal fiction, it sliould be adnutted tliat 

the generation of ownership is 'a matter of text. 

328. Nor could it be said : It has been stated by tlui author 
of the Chandrika regarding the text ' the ydedgo shall be lost/ 
that it is established in the world that a pleagi3 being of the naturt^ 
of the exchange, on the analogy of the exchange of tlu3 gdngily 
seed and the rest, it is, as an exchange, a sourccj of ownershiia Ho 
it xnay be said here also that, by another method (istablished in the 
world, possession due to another’s negligence or indiffenmee may 
become a source of ownership; for this is aiiswerc;^! by the text, 
Land enjoyed for twenty years, etc/’ 

829. Again, it has been already said tlial oven tliens the 
author of the Chandrika should admit that possession iilrimattdy 
ends in a gift according to the Smriti or in a. sale, as tlio wealth 
given in exchange is of the nature of money paid fur a. sahn 

830. It has been said in the course of the coTnmentary on the 
text : The pledge shall be lost, etc./’ that by ownei\slu|.) being a 
matter of text is meant that ownership is technical, and it eunnot 
be said here that it is technical, for nothing has been done during 
these ten years. 

8ol. The meaning of the text of the Chandrika. is, ^even 
thongb there has been no taking of shares in reality’; in reality] 
according to actual facts. Taking of share] partition ; even in 
the absence of that, the brothers are divided from the paternal 
wealtb. 

832. The drift is this : Ownership is the capacity of tdienating 
at pleasure, and that arises by birth alone. 

833. Where the efficient causes, mninal testimony, suretynhip, 
gift, acceptance, sale, purchase, partnership, division of treusuri^, etc,, 
exist, a partition is immediately created, for these areknowti to be 
indicative of partition which they create. Being forbidden tu the 
undivided by the text the divided brothers shall mutually do and 
not the undivided,” these create and indicate partition. As the 
followers of Minnlmsd. hold that the second part of thu subject} (in 
a Vidhi) creates a difference in the Sastras and indic^ate it, such 
difference being regarded as efficient causes, similarly, it must be 
understood here also. 

834. Here, the doctrine accepted by the author of the Uhandri- 
ka (be.) that among brothers ownership is produced is socoiided by 
birth alone. Still, in the absence of efficient causes of partition, I’t 
is settled that causes existing for a period of ten years are efficient 
causes of partition, and a division of ownership is evidently accom- 
plished. 

835. Hence, the meaning of the author using the word also 
is that where those indicative marks exist, partition has necessarily 
taken place. 

836. As for what has been stated by the author of the Chaiid- 



SABASVATI VILASA. 


209 


rika that the efficiency and the inefficiency of these indicative marks 
have been stated by the body of the text within ten years, etc./^ 
and a new division should be made as ordeals are prohibited in 
the case of doubt regarding partition/^ that is intended to show only 
that even within ten years, the efficiency of these indicative marks 
is equal to that of witnesses and documents, but that after ten years 
indicative marks becoming more important, there is no need of 
documents and witnesses even if they exist. 

837. The exclusion of ordeals, how'ever, is a matter of texts, 
for Vish 1111 sa37-s ; Even in the absence of all, partition should be 
made again/" 

83S. In the absence of all] in the absence of indicative 
marks, as documents, etc., and of efficient causes. The term vihhaga 
here, as in Fatnivihlidga^ only denotes that to incompetent and 
indigent brothers something should be given according to one^s 
pleasure. So Somesrara and others say. 

889. Not so ; Bharuohi says : In the absence of all, proper 
division alone should be made again, for the ordeal is excluded and 
the theory of giving somethiug at one’s, [pleasure is inadmissible.’’ 

840. This view alone is sound.l 

841. Some, however, say that the intention of Somesvara and 
others is this : —Though doubts regarding partition have been re- 
moved and though the fact of partition has been established, they 
have said that something should be given because brothers should 
be maintained. Thus all is unobjectionable. 

842. This doctrine, acceptable to the author of the Oliandrika, 
has been seconded, 

843. By the text : Those brothers also who live for ten years, 
separately performing religions duties and cei'emonies, should be 
regarded as divided from the paternal wealth ”{i) ; poor brothers in 
the absence of wealth should make a partition of their religious 
duties according to the Bmriti: In partition there is increase of 
religions duties, etc ,.”^2) ^ 

841. Therefore it is stated by Bharuchi that those who, with- 
out detrifuent to their fatlier’s wealth, separately perforin religious 
duties and ceremonies for ten years are certainly divided, for even 
a single) brother could, wTthoiit the consent of others, institute a 
partition of religious duties. 

845. It has been stated at the beginning of this chapter that 
this can be designated by the term ^^partition.” It wms stated that in 
the wealth acquired by one without detriment to the paternal wealth, 
the heirs have no ownership ; hence, even though there be 'wealth 
acquired without detriinenb to the paternal wealth, tliat being* im- 
partible, it should be understood that in such a case partition of 
religions duties alone takes place; ^from the paternal wealtli’ is 
an ablative case, the Myap ’ suffix being dropped. 


(1) iNarada, xili. A], 


(2) Gautama, xxviii. 4. 
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846. The essence of BMruclii’s doctrine liore is The. 

ablative case in the text, «' if they live for ten years, 

taken for the ablative case wliere the lyap suffix is dvommU tln^ 
meaning is that where they abandon the pateriial wealth juid liie 
ten years with their religious duties partitioned, what is inajidiHal 
by them after that period, such as presents from friends, etc , is 
alone impartible, and that what was so acquired from friends, etc., 
within the ten years is certainly divisible. That what wji.s acqnirc'd 
in a state of non-division, such as presents from friends, etc., is 
partible, is established a /orj^ion. 

847. As Vishnu says: Wealth not paternal, ntcnnne properly, 
wealth connected with religious duties, that o])taincd from friends, 
that obtained by learning, and that unexpechMlly ae(|iui’<Ml i.s pmii» 
ble within ten years, but after that all this is impartTole.^’ 

848. Here Bharuclii says: Not paternal] not acquired by 
expenditure of the paternal wealth : this qualifies the three next. 
Uterine property] the property of a woman. Couneeted with, 
religious duties] acquired by sacrifices, charities, etc. Wealth 
obtained from friends] received as gift from friends. Wealth ob- 
tained by learning] that acquired through learning. Unexpect- 
edly acquired] obtained by accident, such as the hidden ti*easiire 
and the rest, and that acquired by acceptance of gifts. Of these 
five kinds of wealth the last three are partible if they have not becni 
already divided by a partition of religious duties, but they arc 
impartible if there has been a partition of religious duties by 
separate residence for ten years.^^ 

849. The drift is this : — The expression ^ til! ten years lapse ^ 
indicates a partition of religions duties. 

850. Nor can it be said that the text means that an inuiqual 
partition cannot be set aside after nine years fi'om its dale in ac- 
cordance with the text of Bharadvaja : A friendship, an excliauLOi 
and a partition though equal can be set aside within ton days, but 
when unequal within nine years,’’ which lays down tliat "an un- 
equal partition can be set aside within nine years,* fur this tvxi 
does not refer to that. 

851. That is to say, this text appears in a context regardiiifg 
doubts about partition, and the text also evidently appears to ajiply 
to that subject. The fact of living for ten yea.rs, separately perb nan- 
ing religious duties and transacting business has been laid/tlown as 
a cause of partition by the text : Brothers who live fVn* ien years, 
separately performing religious duties and transacting iiiisiness 
should be considered as divided, etc.” If this text were iiiteiKifnl to 
lay down an unequal partition, it would be contradictory anti the 
partition indicated by the force of the indicative marks in tluj 
expression should be regarded as divided, etc.,” would be con- 
tradicted, as these indicative marks do not create o-wnership in 
another and as the determination of disputes by following legal 
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fictions is just. It must^ therefore^ be acknowledged that in that text 
the ablative is ao ablative with the omitted. 

852. It is not so; because it has been stated that these in- 
dicative marks are efficient causes of partition, because ownership of 
sons has been established to be by birth alone and because the fol- 
lowing of true legal fictions has been declared to be legal, 

853. The determination here is this: — In case of doubts regard- 
ing partition, determination in some cases should be made by docu- 
ments, in some by witnesses, in some by gnatis, in some by relatives, 
in some with these combined; in the absence of all these, by 
means of the efficient causes. When these and efficient causes 
exist, determination is natoally by means of the efficient causes ; 
determination can be only by such of the indicative mat*ks as have 
been continued for ten years and not by others. It has been 
virtually stated that the determination is by means of those causes 
alone which have become efficient causes by their continuance for 
teo years, with this difference that the determination by means of 
efficient causes is natural, because partition immediately results, but 
that in the case of indicative marks, when they have become efficient 
causes by their continuance for ten years. In the absence of all 
these, seeing that ordeals are not allowed, a fair partition should be 
made, though partition is established by reasons already stated. 
Something should be given to the brothers who dispute ; thus all is 
unexceptionable. 

854. Here ends the display on the topic called Partition of 
Heritage^’ in the chapter on Legal ProcedmVVof the Sarasvati 
Vilasa, a digest of law compiled by the great King Prataparudra- 
deva. 


SM &iTI CB: ANDRIEA. 

0:^; Ii^'KioiriTANCE. 


OH A PTEK 1. 

Dejhiitlou of inker itauce and of jjartition^-lJh^qnk^iUnn 
on ’pToi)ertij — Periodf^ of partlLlou. 

1. Maim : — Thus has been declared te you llu; In w alound- 
ioy m the purest affection^ for the conduct of iiian uud wife, U>- 
gePier with the practice of raising up olTspriug in case of disU’css. 
Learn now the law of Inheritance fBctya-DliJuunaj/' 

2. The meaning is — Learn you the lav; which i propouud 

relating to the wealth called heritage’^ . 

3. If it be asked what is the wealth called ** heritage/' jlhju)^ 
the hfighaiitukarar (the Lexicographer) says : — ’Ilie learned define 
heritage to be the w^ealth of a fat-hei*; which admits of partition^' 

4. The meaning is, the learned call by the luimo 
(heritage), the wealth descending from the father the llke^ and 
which admits of partition. 

5. Hence Dharesvara describes heritage’* as follows i’>y 
^heritage’ is meant that wealth which descends either from the father 
or from the mother.’^ 

6. The particle cha^^ used in the above text r;f Dinhusvaru, 
shows that property inheinted from other relatives, besides tlm 
father and the mother, is also included in the term lieritage.’’ 

7. The particle (alone) used in the above text, is said 

to denote property not previously vested. This, liow^ever, is not 
correct, for property devolves from parents on sous a,iid gruudsons 
in virtue of a pre-existent right only. 

8. It must therefore be concluded that the Xighautukfirar 
incano to define heritage’^ to be wealth which ijecumes the pro- 
perty of one or more persons by reason of ixiiation to the owner, 
and which admits of partition 

9. ^ The law of Inheritance (‘PDaya-Dliarma’): means ilie rule 
of partition, for ''the duties of man and wife ajul parlUlun have 
been enumerated as among the different divhons of this 'work. 

10. Sangrahak4ra, therefore, says: " By the word tltbni 
wealth descending from the father and that descending from tiio 
inothei weie both meant. I he pciTtitioii of s«ic]i wmaith is now^ ox.* 
plained.'’^ 



SMIOTI CHANBEIKA.- 2J3 

11. The meaning of the above passage is: — By the word 
(heritage) which forms a part of the compound term ''Daya- 

JJharma'" (law of heritHge-, wealth descending from the father and 
the like was meant. The partition of such wealth is explained now, 
that isj after having expounded the whole law relative to the duties 
of man and wife^ by Manu. 

12. If it be asked how it is explained, Manu says : After the 
(death of the) father and the mother, the brothers being assembled 
must divide equally the paternal estate ; for they have not power 
over it while their parents live.'^^Ci) 

IS. Sangrahakara explains the purport of the above text as 
follows : — 

At what time, how, by whom, and of what sort of heritage, a 
partition is to be made is (by the above text) explainedincon'' 
formity with the Sastras.’’^ 

14. Of what sort of heritage] of estate left by the father, 

mother, or the like. At what time] ; this is plain. How] whe- 
ther in equal or unequal portions. By whom] whether by the 
father, brother, sister, or the like. All these points have been ex- 
plained in the text: “After the death of the father, para. 12, 

without violation of the law of Vriddha Manu, and others. 

15. By the phrase “after the death of the father,” the time 
when the father’s estate is to be divided is indicated, and, by the 
words, “'and the mother ” following the above phrase in the text of 
Maim, para. T2, the time when the mother’s estate is to be divided 
is shewn. Hence, a father’s estate may be divided although the 
mother be living. Likewise, a mother’s estate may be divided 
although the father be alive. It is useless to lay down that botli the 
parents should have died, before a partition of the property of either 
of them could take place. 

16. Accordingly, Sangrahakara : “A partition of the father’s 
wealth may take place ( 3 yon whilst the mother lives, for this reason, 
that, without her luisband, the mother ha.s no independent owner- 
ship. A pariition ol: the mother’s wealth also may take plfice in 
like inanner while the father is alive, for, if there be issue, the lord 
(of the wife) is not the lord of the wife’s wealth.” 

17. Because the father’s widow', without her husband, that is, 
even after the death oi: her husband, possesses no independent 
power over his property, and because likewise a husband, while sons 
are living, possesses no ownership over the property of his wile, 
therefore the partition of the property of one of them, while the 
other is living, is proper. Such is the meaning of the above pass- 
age. Hence, the passage, by implication, allows the division. 

18. This is expressly stated at the conclusion of the text of 
Manu (para. 12], by the phrase, They have not power over it while 
their parents live.” 

(] ) Manu, ix. 140. 
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19. By sayiiag have not power (aneesah)^', it is meant 
that they have not independent power (asTatantruh -. ^ Accordingly ^ 
Sankha :—^'Sons cannot divide while their faUier lives, ail hough 
they have acquired a right to it (father's wealth) from .jJie time of 
their birth). They have no power to make sucli a pa,rlition, ^ince 
they are not their own masters in respect of wealth and religious 
duties." (U 

20. Although the sons acquire a right by their lurth to the 
pateruai estate, still they are not competent to make a imriilion 
of it while the father lives, for, during that lime (his hTeOimi* 
they possess no independent power over wealtli and religious duties. 
Hence they cannot divide the property. 

21. The absence of independent power over wealth means warn 
of independent power in regard to the receipt and alieualiim of 
wealth. Accordingly, Harita While the father lives, .-ion. are 
not independent in regard to the reeipt, expeinlitnre and ‘ akshaipa ’ 
of weaith."(-J ‘^Receipt" means the enjoymeniv, and ‘^ixpenditure", 
the disbursement, of wealth; akshepa " liniug the slaves and 
other household servants when they commit faults, in the wry rd' 
chastisement. Are not independent"] are md competent lo en- 
joy the wealth at pleasure, irrespective of the will of the father. 

22. The absence of independent power in respect id’ ridigioas 
duties means, likewise, want of competence for the sepuru* ; per* 
formance of religious sacrihces, and for the separate forma. ;iui of 
tauks, &o., for charitable purposes. It must heijce be understend 
that the son must maintain consecrated fire (Agniliotraj^ and per- 
form other religious acts with the permission of lus father and not 
without it. 


23. As for what Devala says When die father is tJccea.s- 
ed, let the sons divide the father's wealth, for sons have m>t owner- 
ship (asvamyam) while the father is alive and freti from defect;" 
the want of ownership (asvamyam) referred tu in this lexi must be 
construed as implying simply want of independent power 
tantryam), for it is a fact established in the worhl that s ms have 
ownership by birth in the property of their failier, even where the 
latter may be free from defect. 

24. The objector here says Ownership i^svamya) is not a 
worldly matter, but deducible from the Bastra or Sacred Instiuites 
alone, and that therefore the sense of the above text of Uevaia is 
rendered insipid by saying that it is a matter established in 
world that sons have ownership by birth. It cannot be irlle.ged 
that ownership (svamyam) is but nominally said to be deducible from 
the Sastra, for the reason why it should be considered as deducible 
from the Sastra has been set forth by Sangrahakara in the follow- 
ing passage: — ^ One cannot be the owner of a property, simply be- 
cause h e i s in po ssession of it, for does it not occur that possession 


(1) IL Oole. Dig., 199, yii. - ^ ^ (2) IL Cole. viii/^ 

(3) IL Cole* Big., 194 v. 
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by one of aBotber^s property is obtaiBed eTen by tbeft or other 
means ? Therefore^ ownersliip is dediicible from the Sastra alone 
and not from mere possession.'’ The meaning of this passage is 
that a thing cannot be concluded to be the property of one^ simply 
because it remains in his possession^ for^ if so^ one that obtains pos- 
session of another’s property by theft or the like, would also haye 
to be called the owner of such property. Therefore^ ownership is 
deducible from the Sastra alone and not from other proof. Again, 
if one was to be absolutely concluded from mei’e possession to be 
the owner of a property, no one could say in the world ^ the pro- 
perty of such a man has been wrongfully taken by such a man/ 
ownership in that case being supposed to attach to any man that 
is in possession. Besides, if ownership was deducible from an}^ 
other proof than that of the Sastra, the restrictions which Gauta- 
ma’s text : ^Acceptance is for a Brcihmin an additional mode, conquest 
for a Kshatriyd, gain for a Vaisya or Sudra’fi) impose as to the 
modes of acquisition with reference to each caste, would become 
useless, other temporal proof being alone considered to be the cri- 
terion of ownership. These two objections have also been noticed 
by the same author (Sangrahak^ira) in the following passage: 
otherwise, it could not be said that such a thing was wrongfully 
taken by such a man.’ What has been, in due order, laid down in 
the Sastra by the phrase ‘^acceptance, conquest, trade, servility 
and the like,’ with reference to each caste separately (becomes 
useless).’ So much of the above passage as ends with ^by such 
a man’ exhibits the first objection, and the rest of the passage, 
with the addition of the words ^becomes useless/ the second ob- 
jection. Property (svatva) too, like ownership (svamya), must be 
understood to be deducible from the Sastra alone ‘^svamya’ and 
^svatva’ being both of the same quality, and when one is proved 
to be deducibie from the Sastrasthen both are also proved to be so 
deducible. Sangraha^kara, however, adverting to svatva,” too, 
proceeds to describe how both svatva,’ and ‘^svamya” are infer- 
rible from the Sastra alone. thing cannot be said to be the 
property (svatva) of a man, simply because he can, at his will, 
exercise the power of alienation over the same, for alienation of 
everything is subject to the restrictions of law.’ Tbe meaning of 
this passage is : — One cannot argue, ^ I do not say that a thing is 
the property (svam) of one, because it is seen in his possession, but 
I say that a thing over which the power of alienation may be exercis- 
ed by one at will is his property. This cannot be said to be a 
fallacious reasoning, for a thing unlawfully seized and the like are 
not to be alienated at will, and cannot, consequently, be called the 
property of the usurper, and the like.’ The alienation of every kind 
of property, even of that to which one has a legal right, is restricted 
by law to certain specified purposes, such as the maintenance of 
priests, servants, and the like. There is hence nothing over whicli 
a man can exercise the power of alienation at will. The same is 

(1) Gautama, X 39— 42.': 
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laid down by the learned Dharesvara. Since, thus, ^syainyani^ and 
^ svatvatn^ are both shewn to be the result oi the Su.^.trUi aJoiu', 
and since, by the text o£ the Sastra, ‘ Soils iiavo not ownersiup 
while the father is alive and free from def-’ot, para. ir is seiiliMl 
that sons have not ownership by birth, it is neoussary ihat tJm 
text of Saiikha, which, among other thingas says: ‘AlMinugli iln*y 
(sons) have acquired a right to it (father's wealth) rivni tlio time, 
of their birth, para. 19,' should be eonstrued dilTeroutiy. 

25. We say this here. I do not' call that the property of one, 

over whichj he can perform the act of alienation nr will (yoiin.^shla 
viniyojjam , bat I call that his property wliich is oi’ i)ihng; 

alienated by him at will (yetheshta viniyogarliain ; . 

26. The objector again says : ^hSinco the rkstnis non lain 
restrictions as to alienations, and limit the alienationH to Uin maJu- 
tenance of priests, servants, and the like, it iolhnvs llml thnro is 
nothing (in the 'world) over which the act of aiienutiou may hv 
performed at ^YilL In the absence of any such act as alienution 
at will, there could, of course, be nothing that can hv. ealled 
•^capable of being alienated at willd " 

27. This is incorrect* Even if there siiouhi be* no sncdi act 

as alienation at will, a thing may be cfilled capalde of being 
alienated at will Accordingly, Bhavaoaiha., in his Xnya \lveka, 
says : ^^That which was acquired-by one is to him capaliu -ol' biung 
alienated at will." The particle vised in the abovo |)assago 

of Bhavanatlia, is intended to denote that, in his (Blmvan/iiliahs) 
opinion, capability to be' alienated a.t will juimits of being deiinvd, 
just in the same manner as ^Isvatva" or ])ro[)erty avoid 

supposing that if so, a property obtained by tliefl 'w*mld be also 
capable of being alienated at will by the tuief, the <nuu'* uulhor 
(Bhavamitha) adds : ‘^The modes of acquisition 'by Ihrth, Ave, an/ 
the modes recognized by popular practice." The meaning is, dial 
such acquisitions only as are made by birth, pnrclmse, partitiun, 
seizure, finding, and the like, are recognized by the wnnld, ami 
they alone confer ownership and not an accpiisition made bv 
theft or the like. The particle clia/^ used in the above passage 
of Bhavanathar, is intended to denote the practicability refuting 
fallacious reasoning. If it be asked, then, wlmt ride is there to 
show that a mode of acquisition has been recognized iiy tin,! wmid, 
and another has not, the same author states : 'XI Smriti or cod^.i ui‘ 
law, like grammar and the like, has been framed in order to slnnv 
what are the rules established in the world from the earliest periofi, ’’ 
The purport is that such modes of acquisition alone as Imve, from 
the beginning, been recognized by the world, aro capal,)lu of com 
ferring ownership; that they are necessary to be learnt in order 
to ascertain how property can be acquired in both worldly and 
religious matters; and that, therefore, with the object of showing 

• what are the modes of acquisition thus recognized bv the worlif, 
the Institutes of law (Dharma Srnriti) framed by Gautama ami 
others set forth : '' An owaer is by inheritance, purchase, partition, 
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seizure, or finding. Acceptance is for a Br&hmin an^ additional 
mode, conquest for a Kshatriyfi, gain for a VaisyjJ or Sfidra,”(^) in 
the same way as a grammar does show what are the correct expres- 
sions in a language as have been long acknowledged in the world. 

Inheritance] gain by inheritance ; that is, a right which a 
son or the like acquires by birth over property of the father or the 
like. Gautama explains in the following passage the origin of the 
son^s title to the paternal estate. The venerable teachers direct 
that ownership to wealth is acquired by birth alone.^^(^) By birth 
alone] by the very formation of the foetus in the mother’s womb. 

Fartition, Partition which confers a special or exclusive owner- 
ship on the sons, and the like, over the paternal estate. 

Seizure is the appropriation of water, grass, wood and the 
like, not previously appertaining to any other (person as owner). 

Finding is the discovery of a hidden treasure, and the like* 

If these causes exist, the son, &c., the purchaser, the sharer, 
the seizer, and the finder, become, i^espectively, the owners of the 
property derived from the father, &c., sold, divided, seized, and 
found. Acceptance is an additional mode of acquisition exclusively 
appertaining to a Brahmin. Likewise, for a Kshatriya, what is 
obtained by victory is peculiar. Nirvishtam or what is gained in 
the way of hire by agriculture, and the like, is for a Vaisya pecu- 
liar, and so is for a Sudra, nirvishtam or what is earned in the 
form of wages by doing service to the regenerate. Thus, the mean- 
ing of the law of Gautama, prescribing the several modes of ac- 
quisition, must be understood. What Sangrahakara has stated under 
the text : ^^One cannot be the owner of a property simply because 
he is in possession of it, &c., para. 24,’’ and what the learned 
Dhi^resvara has propounded, must all be considered as refuted. 
The inconsistency of the text of Devala : ^^Sbns have not ownership 
(svamyam) while the father is alive and free from defect, para. 23,” 
with the passage, para. 18, of Sankha, which declares sons to have 
acquired a right l3y birth to their father’s estate, must be reconciled 
only by construing the former text in a manner not strictly literal, 
(that is, construing the term asvamyam ” as asvatantryam, ” as 
shewn in para. 23}. ''rinis much is sufficient to meet the objections 
of the opponent. 

28. Now, to return to the subject. The use of the phrase 
free from defect” in the text of Devala,'para. 23, serves to indi- 
cate that where a fatlier laboui’s under a defect, the sons become 
independent of him. It must consequently be understood, that 
even wliere a father is alive, if he be disqualified, independence in 
respect of the receipt and expenditui'e of the wealth becomes vested 
in the eldest son, and that other sons are' , to remain under his 
control. Hence, Sankha and Likhita ; Should the father bo 
incapable, let the eldest manage the affairs of the family, or with 


(2) ' Noti found in Gautama, 

28 


(I) Gautama, x. 39“-'42. 
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his cons6iit_, a yonBgor brothor (ajtiaiitJirii) con,v0fH<iiit with biisi* 
ness/^W 

29. With his consent] with the consent of the ehlcjst son 

who then possesses the independent power. hvoiho.r^ 

anantara/0 signifies generally "a brother of tlu^ eldoHt (wliotlior 
he be the next younpr brother or not) ; competoncy to transact 
business and not seniority of birth being lim*e osscmtiaL ^ The in- 
capability contemplated by the above text in tlifi latlier is decay 
and the like. 

30. Hence; Harita But if he be de(3ayf*d; remotely ab- 
sent; or afflicted with disease; let the eldest son nnuiage the alTaire 
as he pleases (bamam.)’^<‘") 

31. If he he decayed; &c.l ythis must be restd If wlule the 
father Urns, he (the father) be decayed; &c*” ; the expression 'Svhik? 
the father liveS;^^ being understood in th(i former O'xt; |>ara. 28, 
and being also required here. By the use of the ))ln‘a8c*; ** as Ijo 
pleases (kamam),^^ in reference to the eldest soU; in tht‘ above pas- 
sage, the dependence of the sons on their fatlan* is slunvn tr> have 
then ceased. As such a cessation necessarily creates in the sons a 
right to divide the paternal estate, a partition can then takc3 plaei? 
at the will of the sous only. Hence; Sanklia Partition of 
inheritance takes place without the fathers wish if he be old, 
disturbed in intellect, or attacked with lasting diseased’C'^) 

32. Without the father^s wish] while the father has no wish 
that a partition should take place. If he be old] if he he e>dfem$hj 
old. Disturbed in intellect] deranged in niind. 

33. The support of the text hence is, that if the father .should 
lose his independence by old age or the like, the hoiih arc* then c?om- 
petent; at their own will, to make a partition of liis property oven 
without his will. 

34. The phrase attacked with lasting di:s(*aso’^ used i!i the 
above text of Sankha, refers also to one inliueiiceti by lasiing syra-th. 
Hence, Harada: — A father who is afflicted with disease or in- 
fluenced by wrath; or whose mind is engrossed Vjy a belove^l object, 
or who acts otherwise than the law permits; has !io power in the 
distribution of the estate.^'(^) Here add the words '' i>ut the sous 
have power.^^ 

Who acts otherwise than the law permits] who pursues a 
course prohibited by the Smritis. 

35. The same author' : adds . that, in some iiistancoH, parti- 
tion may be made by the sons alone even where the father ln,i>ou?\s 
under no defect Let sons equally divide the wealth when the 
father is dead, or when the mother is past child-bearing, a!ul the 

: ; sisters are married and' when the father's sensual passions are ex- 


(1) II. Oole. Dig., 203;xvii. 

( 2 ) Ibid, 


(3) IT. Cole. Dig., 203, xviL 

(4) Narada, xHL 36. 
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tingaished and his affection or desire for vrorldly concerns has 
oeased/^(^) 

36. The first hemistich of the above passage apparently refers 
to a partition taking place after the death of the father^ and yet 
the hemistich has been inserted here in order to complete the mean- 
ing of the second hemistich. The meaning of the second hemistich 
iSj that where it is ascertained that the father is no longer compe- 
tent to beget issiiOj, where the daughters have all been married^ and 
where the fatlier^s attachment to wealth has become extinct^ the 
wealth is to be shared by the sons alone. 

37. Bandh%ana confers^ in this instance^ a power on the 
father to grant permission to effect the partition. A partition of 
the heritage is to take place with the permission of the father.'^T^) 

38. If it be asked, in what case then a partition is to be made 

by the father himself, Narada -Or the father alone, being him- 
self in age, may, at his own instance, divide the estate among his 
sons/^C'^) By the words being himself in age,^^ it would appear 
that this rule is applicable to the case of a father who has not been 
deprived of his independence. While the particle (alone) 

used in the text is in itself sufficient to shew that the partition is to 
be mad© by the father, the term himself^^ (svayam) being also used 
in the text, shews that it is needless in such a case thatthe sons should 
also give their consent. The disjunctive particle (or) used 

in the text and which indicates an alternative, denotes that the 
father (instead of dividing the property with his sons) may live to- 
gether with them, and not that partition may be made by any one 
else besides the father. The alternative indicated by the particle 

va/^ is in favour of common abode alone. 

39. Vyasa, too, accordingly : Of brothers and the living 
father, the common abode is enjoined.^^('^) 

40. Even after the death of the father, the common abode 
of brothers is preferable for the common acquisition of property. 
Accordingly, Sankha and Likhita ^ Willingly let them live to- 
gether ; by union, they exhibit thrift.^^(5) This is because there are 
not, in such a case, the expenses attendant upon the separate resi- 
dence of the co-heirs. 

41. But where the co-heirs become divided, religious duties 
increase, as observed by Gautama in the passage ; Religious duties 
increase in case of partition/^<3} 

42. If it be asked how they increase, Narada says : — The 
religious duties of unseparated brothers are single. When parti- 
tion, indeed, has been made, religious duties become separate for 
each of them/'’C7) ■ 


(1) Karada, xiii. 2 and 3. (4) II. Cole. Dig., *284 csiii. 

(2) Baudliayana, ii. 2,3, 8. (5) 16^4 204, xix. 

(3) Marada,xiii. 4 : . ' (6>'.Gautama, xxviiL 4 

. (7) Narada, xiii, B?,'-- ' 
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Religious duties. Duties relating to fche worship of manes, 
deities and Brahmins, 

43. Brihaspati, too : ‘' Among co-lieirs living in connneimality , 
i,e, with one dressing of food, the worship of maiios, deities and 
Brahmins takes place in one house only ; but, it) a fa.inily of divided 
brothers, the above acts are jjerformed in each house separatelyd^U) 

44. The objector says : the religious duties couiieetod with 
the consecrated fire (Agnihotra), &c., are multi plied in the case of 
divided brothers only and not in the case of the undivi^lcuL Be- 
cause undivided brothers are wanting in ownership, it is imprac- 
ticable for them to derive the benefits of couseerate<l fire, to be 
kept by each of them. Hence, the benefits of consecrated fire and. 
the like must also be urged as a reason why partition among brotln^rs 
is preferable. Sangrahakara, too, accordingly says The owner- 
ship of sons in the wealth of a father is produced by partition. 
When ownership is generated, (the right of each to maintuiii per- 
petual or consecrated fire and the like) comes in, and the separa- 
tion is therefore lawful.-^' The words " the right of each to nuun- 
tain perpetual or consecrated fire^^ must be understood before the 
term " comes in^^ in the above passage. 

45. We thus reply. It is improper to sa>y that the ownership 
of sons in the wealth of the father is produced by partition* It has 
already been shewn that ownership in sons is generated by birth 
alone. Undivided brothers also hence possess ownership, and there- 
fore the benefits of consecrated fire, and the like, tube kept by each 
of them, accrue in their case also. There is consequently no reason 
to prefer division to non-division on this ground, 

46. It must, therefore, be understood that the religious duties 
which Gautama and others have declared, para. 1*1, as increasing 
in case of partition, are duties that have already been noticed. 


Oil AFTER II. 

PABTITION. 

SECTION L 

Partition during life4ime of the father, 

1. ^ Sankha and Likhita : — " That partition which is permit- 
ted while the father lives must take place, according* to law, either 
openly or privately/^(2) 

2. The partition during life-time of the father, which is per- 
mitted (by law), must be made either openly ^ that is, in the |)res6nce 
of relatives, &c., or privately y ih^t is, secretly, according to law, 
i.e. without violation of the law. 

(1) Brihaspati, xxv. 


(2) II. Cole. Dig., 205, xxi. 
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3. Katy%ana explains the mode of such partition : — That 
partition is declared legal by which the parents and brothers take 
the entire estate in equal shares/^(i) 

4. The meaning of this text is that, where, in a partition, the 
parents and others take in equal portions, but not otherwise, the 
whole estate belonging in common to the family, such a partition, 
being recognized by law is declared to be one made in conformity 
with the law. 

5. Baudhayana, in order to shew that there is a different law 
by which a partition assigning a greater shax'e to the eldest brother 
is declared legal, premises as follows ; 

6. The shares of all are equal, it being without distinction 
laid down in the Sruti, ^ Manu distxubuted his heritage among his 
sons/ 

7. In the Vedas (Brahmana) treating of partition during 
life-time of the father, it is said, Manu distributed his herit- 
age among his sons,’^ No distinction is observed here as to the 
shares of the several sons. Under the principle that equality must 
be the rule where there is nothing laid down to the contrary, it 
appears from this Sastra alone that the shares of father and sons 
ai'e all contemplated to be equal. 


8. As for the eldest son, the same author (Baudhayana), ob- 
serving that another Sruti sanctions a greater share being allowed 
to him, says, Let the eldest take one most excellent chattel (dhana) ; 
it being declared in the Sruti :—Tt is necessary to gratify the eldest 
son with wealth (dhana) 

9. Baudhayana, in using the woi’ds one most excellent 
chatteV^ draws attention to the use of the term dhana^^ in the 
singular number in the Sruti. 

10. Necessary to gratify,^ ^ means necessary to please. 

11. Apastamba, too, accordingly : — ^Mlaving gratified the 
eldest son with one chattel, let the father, in his life-time, distri- 
bute the heritage among his sons in equal shares.^^(^') 

12. The father, when alive, after having satisfied the first or 
eldest with one superior chattel, deducted out of the common 
wealth, may make a partition of the remainder by assigning to him- 
self and his sons, inclusive of the eldest, equal shares. 

13. Thus, the deduction is made solely on account of senio- 
rity in birth, and that deduction must be of one chattel only, the 
best of all. The residue must be divided in equal portions. This 
must be considered to be the other mode of legal partition. 

14. Of the two modes of partition prescribed, as above shewn, 
by Kiityayana, para. 3, and Baudhayana, para. 8, respectively, that 
which the father wishes to follow, he may adopt ; for, in a parti- 

(1) Not found. (3) Baudhlbyana, ii. 2, 3, 4 and 5, 

(2) Baudhayana, ii. 2, 3, (4) Apastamba, ii 6, 13. 
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tion niado by tli© fathor, h6 aloiio ib tbo lord^ aiitl tlici s6l6cfcioii of 
one or the otbermode of partition rests entirely with liiin. 

15. Yajnavalkya; condensing all the above ]n*inoiples, sfates : 
If the father should make a partition, let him sei)arafe his sons 

(from himself) at his pleasure, and either (give) the eldest die best 
share, or (if he choose) all may be equal sharersd^fb 

16. In the second hemistich of the above versf!, tlie two 
modes of partition above shewn have been indicJited ni the in- 
verse order. The first hemistich must be understood to declare 
that the adoption of one or the other of the above iw(.» inudes 
is a matter entirely within the discretion of the father ahma^ oncl 
not of the sons also. Therefore, whichever mode the father chooses 
to adopt by his own will, must be assented to by tlu^ sonSj although 
they may not like the same. 

17. Accordingly, the same author ; — A legal distribution, 
made by the father among sons separated with greaaor or less shares, 
is pronounced valid dd2) 

18. Sons other than the eldest are separated with loss shares, 
no greater share being prescribed in their case. The eldest being 
vested with a right to a superior share is separated with a larger 
portion of the property; thus, in the case of the oldest and the 
other sons, the father is at liberty to adopt what is called ii parti- 
tion with deduction.’’^ Nevertheless, the sons are to assent to it, 
such a mode of partition being .sanctioned by law and declared 
above to be legal, 

19. Narada, too, states the same view; such as have 

been separated by their father with equal, greater, or less allot- 
ments of wealth, the distribution actually effected is the legal one, 
for the father is the lord of 

20. Where the father gives equal shares to all his sons, the 
eldest ought not to express dissatisfaction by saying ; One best 
chattel was not given to me by the father in excess/’ Likewise, 
where the father makes unequal partition, the younger lirothers 
should not express dissatisfaction by saying : Less sliares were 
given to us by the father, while a greater share was assigned to 
the eldest/’ For, in either case, the father’s will alone renders tho 
partition legal. If it be asked how this can be, the reply is to bo 
found in the text itself which states the father is the lord of all ; ” 
thereby meaning that the father is at liberty to effect aiiv kind of 
partition he likes. 

21. Those that do not abide by a legal partition made are 
punishable. Accordingly, Brihaspati : — Sons to whom equal, less, 
or greater shares have been allotted by their father should respect 
such a distribution ; otherwise, they shall be chastised/’Cb 

words allotted by their father,” should be added 


(1) Yajmvaikya, ii. 114, 

(2) Midi il Hi). 


(S) Nairada, xiii, 1,5. 
'(4) Brihaspati, xxv*L 
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tlie words in the manner prescribed by law.” For an allotment 
made in a manner different from that prescribed by law, being 
illegal, is not fit to be maintained. If, for instance, a father, out of 
his property, even though it is self-acquired, gives one son a thou- 
sand ‘"'Nishkas^^ (gold coins) and dismisses the others with a 
simple ^^Kapardika” (shell) at his (father’s) own pleasure, such a 
partition cannot hold good ; for property vests only on such a kind 
of partition as has been recognized by popular practice. It cannot, 
however, be said here that an unequal partition made at the caprice 
of the father is also one sanctioned by popular practice, because it 
is laid down in the Smriti (law) : Let him separate his sons at Ids 
pleasure/^ para. 15. The Smriti in question, it must be observed, 
does not contemplate such a kind of (capricious) partition. 

23. Apararka finally construes the above passage as justi- 
fying a mode of partition of this (capricious) nature too, though 
such a mode is improper in itself. But this construction should be 
rejected as being opposed to the sound construction above set forth, 

24. It is hence settled that unequal distribution made by the 
father even of his self-acquired property, according to his whims, 
without regard to the restrictions contained in the Sastras, is not 
maintainable, where sons are dissatisfied with such distribution. 

25. Apararka again says that the words: Either give the 
eldest the best share, para. 15.” embrace all the modes of deduc- 
tion prescribed by Manu in the passage : The portion deducted for 
the eldest is the twentieth part of the heritage and by the other 
legislators. This construction is also to be rejected, for the words 
in question apply properly to that special mode of deduction alone, 
which is ordained in case of partition during life-time of the father 
by the passage : Let the eldest take one most excellent chattel, &c.” 
para. 9. 

26. Vriddha Brihaspati prescribes a different mode of parti- 
tion by allowing a greater share to the father. The father may 
himself take two shares at a partition made in his life-time.” (2) It 
must be read here at a partition made hy the father himself in his 
life-time.” 

27. Likewise, Narada : Let the father, making a partition, 
reserve two shares for himself. 

28. By saying making a partition,” it is made manifest 
that two shares may be reserved by the father, only where he, the 
father, makes the partition, but not where the sons make it during 
his life-time. , 

29. Even in the case of partition made by the father, Saukha 
and Likliita state a distinction in regard to the father reserving 
two shares for himself: If there be one son, let himself (the 
father) reserve two shares.”(4) 


(1) Manu, ix. : 112. , . . .■■.(3,)-. Karada, xiii. 12. 

(2) Brihaspati, . -(4), IL Oole. Dig., 216, xliv, 
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30. The word 'niimself '' used in the paRsage refers to the 
father in each instance. By the mention of the coinlition : ^ If there 
he one son/^ the passage must be understood to a])p1y to such a 
case only as where the father is past the time of begetting^ 01 % in 
other wordsj where the father is decayed by age. 

31. Hence, Harita allows an aged father a greater share, evm 
where he has got seyeral sons, and thus prescribes a mode of un« 
equal partition between him and his sons. A father making a 
complete partition during his ]ife4inie, may either go to the forest 
or enter into the order suitable to an aged man ; or, he may dividft 
a small part of his fortune (among his sons) and remain in his house, 
keeping the greater part of it : should he become indigent, he may 
take it back from them, and he must also give a portion to houh 
reduced to indigence.^’(i) 

32. The father, dividing among his sons a small fortune, 
that is, wealth equal to half of his own portion and keeping to him- 
self a greater part, namely, a double portion, may remain at home. 
If, when so remaining, he should become indigent and sillier for 
want of food, &c., he may then take from the sons so much of the 
wealth acquired by them with the portion allotted to them by him- 
self as would be sufficient for the maintenance of his own iAmily, 
If, on the other hand, the sons should become indigent and suffer 
for want of food, &c , the father is then to give them a portion as 
before. 

83. Go to the forest] become a hermit. Order suitable to an 
aged man] fourth order. These words indicate that the passage 
is applicable to an father. 

34. Therefore, since a father, in his old age, is dependent on 
his sons, the purport of the Sruti which says : It is the same as 
that of the father running in distress to his son is reasonable in 
his case. Likewise, since a son takes but a small portion of his 
father’s wealth, the purport of the Sruti, which says : It is the 
same as that of a son running in distress to his father’” is reason- 
able in his case. The author (Harita), bearing in mind tlio above 
Srutis, exhibits the principles of both of them, (namely, that of a 
father running to his son, and that of a son running to his father), 
in his passage by the words (para. 31) ; '' Should he become indi- 
gent” and so forth. In order to show that the rules eontainecl in 
his own law in the passages, (para. 31): '' He may take it back from 
them,” and, must give a portion to sons reduced to indigence, ” 
have their origin in Sruti, the author himself quotes concisely, as 
shewn below, two Srutis bearing a similar import. 

35. Another instance is given here of a Sruti providing at 
a sacrifice the means of supplying juice to a ' graha ^ or jar when 
it is exhausted. That Sruti is : ^The father takes the place of the 
^ graha ’ or jar called ‘ agrayanam,' and the sons take the place of 
the other grahas or jars. If ag rayanam is exhausted or drainefl, 

(1) II. Dole. Dig., 205, xxiii. 
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fche juice is supplied from the other grahas. Likewise, if the other 
gi^ahas are exhausted or di'aiued, the juice is supplied j^from the 
graha agrayanam.^ Thus it is explained/’ 

36. Providing at a sacrifice the means of supplying juice to a 
* graha ’ or jar when it is exhausted] making arrangements for 
feeding a somagraha or jar in which the soma or asclepiaa 
acida is employed, when it is emptied. Agrayana is a kind of 
soma jar. The other grahas are jars other than agrayanam,” 
such as aindravayava (jar representing speech and. breath), &c. 
Exhausted or drained] emptied. The particle iti ’’ has been 
made use of in the concluding part of the above quotation as indi- 
cative of the other Sruti. Thus it is explained]; by using this ex- 
pression, Hariba means to say that he has explained the substance 
of the above Sruti by the two sentences : Should he become indi- 
gent, he may take it back from them,^’ and, He must also give a 
portion to sons reduced to indigence.’’ (Para. 31.) 

37. Here; too, (that is, even in the case contemplated by the 
text of Harita : A father making a complete partition, &c.,” para. 
31,) an equal partition may be made, if that should be the will 
of the father, for Katy^ana who explains the mode of partition 
during life-time of the father by the text : That partition is 
declared legal by which the parents and brothers take the entire 
estate in equal shares,” para, 3, declares the above mode of equal 
partition to be of universal application. 

38. If, therefore, in the instance under contemplation, the 
father, of his own will, should make an equal partition, then Yajna- 
valkya says ; If he make the allotments equal, his wives to whom 
no separate property has been given by the husband or the father- 
in-law, must be rendered partakers of like portions.” (b 

39. The meaning of this text is, that where a father, even 
where he is old, chooses to render all, inclusive of himself, partakers 
of equal portions, then he ought to take, on account of each of his 
wives, a share equal to that taken by himself. Hence, the doubt 
whether the above text of yajuavalkya is not opposed to a passage 
of Harita, Avhich declares : Partition does not take place between 
a wife and her lord,”(2) is also removed. Thus, everything is ren*^ 
dered right. 

40. Where a son, from ability to earn wealth, does not wish 
for his share of the paternal estate, the father is to separate him 
from himself hy allowing him so much of his portion as he is will- 
ing to accept. Accordingly, Yajiiavalkya : The separation of 
one who i»s able to support himself and is not desirous of participa- 
tion may be completed by giving him some trifle.”(S) 

41. Again, where, during life-time of the father, the sons 
themselves (without the father’s agency) make the partition, equal 
distribution is the only mode of partition to be adopted in the man- 

(I) Yajmivalkya, ii. 115. (2) Pound in Apastamba, ii. 6, 14, 16. 

(3) Y4jfiavaikya,ii' 116.,' / : 
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net enjoined by the text of Katy%aiia ; That partition is declared 
legal/"' &C.J para. 3. The reasons for this are^— 

Istly. There is BO rule in the Sastras prescribing a different 
mode of partitioBj where it is made through tlie agency ol: sons 
during life-time of the father, 

2ndly. As shewn in the previous chapter when speaking of 
partition to be made by sons during the life-tirno oi the father^ 
Narada has enjoined equal partition by the text (Chap. 1. para. 35)^ 
whichj after beginning with Let sons equally divide the wealth/' 
proceeds when the mother is past child-bearing/' and so forth. 

42. Thus partition during life-time of the father is explained. 


SIOTIOH 11. 

Partition after tJiefather\s death. 

1. Harita, speaking of a fathei% declares: he be deadj 

the partition of inheritance should be made equarij.”C) 

2. Where the father is dead, the partition of the family estate 
which the brothers may make, must be made equally only. 

3. Paithmisi, too : ‘^^When the paternal heritage is to be 
divided, the shares shall be equal among the brothers."k-^^ 

4. Paternal heritage" means wealth forming the subject 
of inheritance. By the plural of the word brother " being used in 
the above text, it cannot be objected to that where tlie brothers are 
two in number, there could be no partition, the term brcffhors" 
being used in the text simply to denote the heirs t<j a common 
property. 

5. Devala, therefore, negatives partition wlmrc the heir to 
the family property is but one, Heritage is not divisible wlmre 
there is but one (heir) of the same class." 

6. The words oi the same class," are used in the text, in 
order the shew that, in some countries, partition of lieritagt^. does 
not take place where brothers of both equal and unequal classes 
^xist. 

7. Accordingly, Manu : Theson of a Bralunii/i, a Kshairiya, 
ora Vaisya by a woman of the Sddra or servile class, slcaVl not. 
share the inheritance."!^) 

8. The principle inculcated by this text is that, althmigh tluum 
may be several brothers of the SddiA and other classes/ the smi 
of an unmarried Sudi’a is not entitled to heritage. In such a ease, 
the sons of the other classes alone (that is, of the classes not being 
Sddrd) take the whole estate. 

9. Likewise, even where there are several brothers of the 
same class, one alone will take the whole estate where the otliers 


(1) Not found. .V . ; ^ ' Not, found. ; , . ' (3) Maim, ix. ll>5. 
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are under disability to participate in tbe same. Accordingly^ 
Sangrabakara ; The whole estate will be taken by the eldest 
where the younger brothers are disqualified, and by the middle- 
most or the youngest, where the eldest is disqualified/^ 

10. The objector here says : The heritage is not divisi- 
ble even where the several brothers of the same class are without 
disqualification, for it has been ordained by Manu^ ‘The eldest 
brother alone shall take the patrimony entire and the rest shall 
live under him asunder their father\^^(i) It cannot be said/^ the 
objector goes on, that the above text simply recommends the com- 
mon abode of brothers, for there is for this purpose a separate 
text of Manu : * Either let them thus live together/ (2)’^ 

11. This is true, but the text : Either let them thus live to- 
gether^^ was introduced in order to commend the common abode of 
brothers of discretion. Whereas, the text: /‘The eldest brother 
alone shall take the patrimony entire, and so forth,^^ is intended to 
show that wliei'e younger brothers have not attained majority, 
common abode in the manner therein indicated is imperative until 
they attain their full age. This text, therefore does not altogether 
negative partition of heritage among brothers of the same class. 
There is thus no contradiction. 

12. The text of Narada : “ Let the eldest brother, of his free 
will, support the rest like a father or let a younger brother who 
is capable, do so. The continuance of the family depends on 
ability,^^(3) is applicable to a case where all the other brothers are 
under disability* 

13* The text of Q-autama : “ Or the whole may go to the first- 
born and lie may support the rest as a father/^('*) cannot be said to 
bear an import similar to that of Mann, for the disjunctive particle 
‘‘or^^used in the text, seems to indicate, as an alternative, the 
taking of heritage by all such younger bi'others as are possessed of 
discretion. Not only that this text does not really bear an import 
similar to that of Manu, but it is also directly opposed to SrutL 
■Tt is hence to be discarded. 

14. Apastamba, accordingly : “ Some hold that the eldest is 
heir, but this is contrary to law; it being recorded in Sruti that 
* Manu distributed the heritage among his sons (without distino- 
tion)\^^(») 

16. The, meaning of the above is that some “ Acharyas^^ or 
priests say that, among brothers, the . eldest alone takes the pa- 
trimony, but this doctrine is directly opposed to Sruti ;ife being 
without qualification laid down in that portion of the Veda de- 
nominated' ‘‘Taittiriya' Brahmana,^^'- that. '“Manu distributed Ms 
heritage among his sons/^ 

16* The. same author , (Apastamba) then expresses Ms own 

(1) Manila ix. 105. ^ (S) Narada, xiii* 5.^ 

(2) Ibid}' it, IIL'. ' ■ , ..v ■ ■' (4) Gautama, xxviii* 

■ ■ (5) ■■ 
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Opinion. All (sons) that are virtuous are entitled ip sluires.^H) 
^he term sons^^ is understood after the term '‘'all in iho above 
passage, 

17. Brihaspati, too : Sons inherit tlio ]ratorrial esiate ; the 
shares of all are equal/^(^) Shares here menus tlic shares of 
both assets and debts. 

]8. Accordingly^ Yajnavalkya : ^^Let sons divide e(juu!Ij tlu! 
assets and the debts after (the death of) their ])areuts.”C‘h The 
debts referred to in this passage are debts contracted by tlio father, 
for, as respects debts not contracted by the father, the rule is that 
they should be discharged at the very time of partition. 

19. Accordingly, Katyayana : — ^TA debt contracted by a 
brother j. a paternal uncle, or a mother for the supporD of the 
family, must be fully discharged by the co*heirs when partition is 
made.‘’^0b 

20. ISfarada says that the debts contracted by the father 
should also be paid at the time of partition. His passage is ; W hut 
remains in the paternal estate after paying oi! the debts ot the 
father, shall be divided among the brothers. Otherwise, tho 

■father continues a debtor 

21. Gautama: — Out of thepaternni estate, Nava Bruddha, 
or the obsequies of the deceased, must be performed, tho heirs being 
'assembled together.”(^) 

22. Sangraliakara, too : Partition subsequent to tho death 
of the father is to be made after tho performance of Ekoddishfca/^ 

23. Prom all the above texts, it is to be understood that if 
the paternal wealth be such as to leave a surplus after defraying 
the expenses of ^^Nava Sraddha^^ and discharging tlm debts con- 
tracted by the father, &c., the course prescribed by Xarada, is to 
be observed. If not, the direction contained in the text of Vajha- 
valkya, is to be followed. This must be understood. 

24 Even in respect of debts contracted by the father, some 
in their nature are such as should not be discluirged at the time of 
partition out of the paternal estate. It is imp(;rative that they 
should be divided. Accordingly, Kafydyaua ; '' The donation fur 
religious purposes, an affectionate gift (pritidattam), and a loan 
the discharge of which was directed by the father himself, shall, 
when they are brought to light, be divided. They are not to be 
paid out of the patrimony,^’(7) 

25. The meaning of this text is that the following three kinds 
of debts, when they are brought to light, that is, when they are 
discovered, are to be divided only, 

Isfcly, That which was intended for religious purposes. 


1 Apastamba, ii. 6 14. (4) H. Cole. Uig„ 480, ocolssi. 

2 ®ntaspati.sxY.10. (5) N4rada, siii? S2. 

y) Yajnavalkya, ii. 117. (6) Not found. 

. (7) II, Cole, pig,, 481, ccclxxiiL 


2ndfy. That which was promised by the Jfathei’ as a friendly 
gift. fc -Z'r" ^ ^ ■ 

Srdly. That debt which the father himself has directed that 
the sons should discharge. 

26. If a son^ from ability to earn wealth by his own lucra- 
tive occupation^ does not wish for a share of the wealth left by the 
father^ something must necessarily be given to him foi'^the purpose 
of obviating any future dispute on the part of his descendants^ on 
account of bis share. Manu accordingly says : If any one of the 
brothers has a competence from his own occupation and desires not 
the property^ he may be debarred from his share, the rest giving 
him some trifle for maintenance.^ 

27. Narada, referring to a particular brother, states that he 
shall be allowed by the rest of the brothers grain, &c., in excess of 
his shai'e, on the principle that reward should increase in propor- 
tion to exertions. He who, being actively employed in the affairs 
of the family, performs the business thereof, shall be supplied by 
his brothers with food, raiment, and carriage 

28. Thus, equal partition after the father’s death has been 
explained. 


CHAPTERIIL 
TJneqiial partition, 

1. Brihaspati All sons shall share equally the wealth 
of the father, but of those, he who is endowed with science and 
good qualities is entitled to receive a greater portion. ’^(3) 

2. If sons (outcasts excepted) entitled to inherit the father’s 
estate, be equal in the possession or the destitution of learning or 
the like, they shall all have equal shares. If, on the contrary, they 
be unequal in point of learning or the like, such of them as are 
endowed with learning or the like, will be entitled to receive a great 
portion either by way of deduction or unequal distribution. 

3. Katyayana, however, says that a title to receive a greater 
portion of the inheritance is created in one, not by his being more 
learned, but by his being more virtuous than the rest. The learn- 
ed should award superiority of shai’e in proportion to the likelihood 
of the wealth acquired in partition being devoted to the perform- 
ance of religious rites.” W 

4. This text, must, however, be understood to apply to cases 
where the wealth is considerable- 

5. Hence Manu : — Among brothers equally skilled in per- 
fomiing their several duties, there is no deduction of the best in 


(1) Manu, is. 207. (3) Brihaspati, xxr, 10. 

(2) Harada, xiii,S5. found. 
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ten^ but some trifle should be given to the eldast as a mark of Teae- 

6. Deduction is ihat which is deducted out of the partible 
estate for the purpose of being given to the elclestj Ac. llie 
words ten/’ are used in the text to signify a limited extent of 
property^ suflScient only for maintenance- 

‘‘'Their several duties means such duties as are obsorvablo 
with reference to the class to which the parties in each case belong* 

7. It is hence to be understood that, in the caso of brothers 
all of whom are equally assiduoms in the performance of their 
several duties, even where there should be considerable wealth, 
there is neither deduction nor the giving of a trifle as a mark of 
veneration, the performance of duties being equal {among all)* 
But where the estate is limited, and brothers are unequal in learn- 
ing and the like, although no deduction can be made by reason of 
the property being sufficient only for maintenance, yet smno triilo 
alone is to be given to the eldest as a mark of veneration. 1'he 
conclusion therefore is, that deduction is allowed in partition, only 
among such brothers as are possessed of considerable wealth, and 
as are unequal in point of learning, and the like. 

8. Mann also details the mode of deduction. The portion 
deducted for the eldest is the twentieth part of the heritage, to- 
gether with the best of all the chattels ; for the middlemost, half 
of that ; and for the youngest, a quarter of 

9. ‘‘ Eldest is that brother, who is both senior in birth and 
superior to all in learning, and the like. He is to get a twentieth 
part, namely, one part in twenty out of the partible estate, as also 
one chattel, the best of all. Then, half of that, namely, one part in 
forty, out of the same estate, with one chattel of a middle sort, is 
to be set apart for one, who is middlemost both in birth. u,nd loaru." 
ing and the like. And a quarter of it one part in eighty out of 
the same estate together with an inferior chattel, is to be assigned 
to the youngest, i.c. the last in birth, as also in learning, and the 
like. 

10. Manu also prescribes the mode of dividing the residue. 
^‘If a deduction be thus made, let equal shares of the residue be 
allotted/^(a) 

11. ^ The meaning is, that the property remaining after de- 
duction is to be divided equally, 

12. Or, if in the same case, unequal division should be made, 

Manu says that there could be no deduction. ‘‘ But if there be no 
deduction, the shares are to be distributed in this manner; let the 
eldest have an additional share, and the next born a share and a 
half, and the younger sons each a share ; thus is the law scttled/^C4) 
, 18. By saying ‘‘let the eldest have an additional share/ ^ it 

IS meant that he is to have two shares ; it being declared by Gau- 


(1) Manuj ix. 115. 

(2) IMd,ixAlk 


(S) Mami, ix* 116, 
(4) Ibid, ix. 116. 
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tama j Or the first-born shall have two shares/^^y First»born^^ 
means one who is first also in learning, and the like. 

14. Hence, Brihaspati : — The eldest (or he who is pre-emi- 
nent) by birth, learning and virtuous qualities, shall receive two 
shares of the heritage.'^^^^) 

15. It should thus be understood that it is not the seniority 
of birth alone that entitles one to a greater share by way of de- 
duction or unequal distribution, but also superiority in point of 
learning and the like. 

16. This unequal partition does not, however, prevail in the 
Kali age. Sangrahakara : — the duty of an appointment (to 
raise up seed to another) and as the slaying of a cow for a victim 
are not in vogue at the present day, so is now partition with deduc- 
tions.^^ 

17. The words at the present day’^ and now are both 
used in the above text to denote the present Kali age. 

18. Hence in the Parana : Second marriage of a married 
woman, primogeniture, slaying of a cow, procreation of offspring 
by a brother, and hearing an earthen pot called ^ kamandaloo,^ 
these five are forbidden in the Kali age.’^ 

19. Primogeniture] superiority of share on account of emi- 
nence in birth and learning. Slaying. of a cow] slaying in a sacri- 
fice. Bearing an earthen pot called kamandaloo^^] bearing an 
earthen pot called kamandaloo by a ^^grihasta^^ or house- 
holder, 

20. Dlidresvara, too, says as follows on the same subject: 

The text ^ the portion deducted for the eldest is the twentieth 

part of the heritage,^ is not commented upon : it being greatly ab- 
horred by the world.'^^ Add here the words in the Kali age/^ 
for, in Dv^para and other ages, it was capable of being practised, 
and had not therefore been greatly abhorred. 

21. Visvarupa says: As the injunction ^ Offer to a vener- 
able priest a bull or a large goat,^!^) is unfit of practical observance 
from its being o'pposed to the practice of the virtuous, so is partition 
with deductions.''^ This, however, is not right, for, where Smriti 
(law) and the practice of the virtuous are opposed to each other on 
any particular point, the inferiority in point of authority attaches 
only to the practice of the virtuous. This is deducible from the text 
of Vasiehiha ; An act is legal where it is sanctioned by Scripture 
and Law. In their absence, the practice of the virtuous is the autho- 
rity/'(-i) 

22. It is true that the offering of a bull, &c., is an act which 

is not supported by the practice of the virtuous. But, simply from 
there being no sucli usage of the virtuous, it is improper to say that 
it is to the usage. It must only be said, as Srikara has 

(1.) xxviii. 9, irajnavalkya, i. 109. 

(2) Brihaspath XXV. 9. (4) Vasishtha, i. 4 and 5. 
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done, that the injunction ' Offer to a venerable priest a bull or a 
large goat ’ is not to be observed^ such not heing tho usage of tlie 
virtuous/^ But it has not been so said (bj V isvarupa). 

23. What Vi jhanesvara says : "True, this unequal partition 
is found in the sacred ordinances, but it must not bo practised 
because it is abhorred by the world,^’ is not also proper, fuj* this 
too is not founded in truth. 1'he people do not, in reality, ablior 
partitions attended with deductions or unequal distributions. On 
the contrai'y, they seem to be anxious to allow a. greater jn,)rtiou 
to the eldest and other brothers if endowed with learning, good 
qualities, and virtuous acts. 

24. The compilers of Laws, Satnboo, >Srikara,, Dc^anvuini, 
and the like, have published volumes even in the present ago on 
the subject of deductions, &c., under the impression that they are, 
in some instances, allowed by the usage of the virtuous. I'ho 
learned have, however, decided, with reference to religious books, 
Purauas, &c., that no such usage of the virtuous exists in the Kali 
age. We therefore thought that to treat the subject in detail 
would only swell the work uselessly, and accordingly gave but a 
hint of the matter. 


OH APT EE IV. 

Shares allotted to provide for widows and far the nuptials of 

unmarried daughters. The initiation of uninitiated broHiers 
defray ed out of the joint funds^ 

1. Vasishtha : — "Partition of heritage (takes place) among 
brothers (having waited) nntil the delivery of sueli of the wcunen 
as are childless, (but pregnant) 

2. The word " women ’V in the text refers to the widows of 
the father. The word " childless^^ means having child in the 
womb, " Until the delivery/^ means until the child is brought 
forth. In such a case, partition among brothers who have c.oiitinued 
to live together does not take place till after the birth of the issue 
and its sex is known. The general imle of making partition immo* 
diately after the obsequies of the deceased are performed, does’iiot 
apply to this case. 

3. The objector here says that the wording of the pa>ssago 
(para, 1) above quoted, admits of the most natural construction 
that partition of heritage takes place among brothers and childless 
widows of the father, after the performance of his obsequies, lie 
asks why should this construction be overlooked ? 

^ 4. Repl}?. It is overlooked because the words "until the 
delivery of such of the women as are childless/^ convoy apparently 
a meaning inconsistent with such a construction, and because 
females are incompetent to inherit, consequentljq no partition of 

(1) Vasishtha, svii. 41. 
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heritage could take place among themv Accordingly^ Bandh^ana 
commencing with ‘^A woman is entitled/^ proceeds not to the 
heritage, for it is stated in the Sriiti that females and persons defi- 
cient in an organ of sense or member are deemed incompetent to 
inherit/^(i) 

The particle used in the above passage conveys the sense 
of for or because*’^ 

5. The conclusion hence is that because it is stated in the 
Sruti that persons deficient in an organ of sense or inemberj ?‘.c. 
persons who have lost by reason of disease, &c., as well as females, 
are deemed incompetent to inherit, therefore females are not en- 
titled to heritage j; that is, to wealth descending from the owner 
and admitting of partition. 

6. By saying that persons deficient in an organ of sense or 
member and females are deemed incompetent to inherit, it is to be 
understood that the substance of the Veda (Taittiriyam) to the 
effect that females and persons wanting in an organ of sense or 
member are incompetent to inherit, has been recited, 

7. Here, however, an objection arises. If females are incompe- 
tent to inherit, how, then, did Yajhavalkya say: Of heirs dividing 
after death of the father, let the mother also take an equal share/^(2) 
How did Vyasa say : Even childless wives of the father are pro- 
nounced equal sharers, and so also are all the paternal grandmothers : 
they are declaimed equal to mothers and Yishpu, too : Mothers 
receive allotments according to the shares of sons, and so do 
unmarried daughters^^?^^) These passages providing shares for 
mothers and the like must be incorrect, should the females be in- 
competent to inherit, 

8. The reply is, they are folly correct. With regard to those 
that are incompetent to inherit, passages directing the allotment’ 
to them of heritage (daya) may be incorrect, but not those which 
simply direct portions (amsam) to be given to them. Amsam sig- 
nifies a portion and not (a share in) the heritage (d^ya). We find 
it inserted (in law-books) that a portion (amsam) may be given even 
out of property belonging in common io several. 

9. Although the mother is disentitled to a partition of the 
lieritageimm want of ownership in the same, yet, since she possesses 
an interest in the partible wealth by reason of her being the widow 
of the deceased father, Yajnavalkya and others must be under- 
stood to have permitted her, in compromise of such interest, to 
take wealth sufficient for her needs by way of a portion. 

10. Mitakshara defines the term heritage (d%a) to be ‘^ wealth 
which becomes the property of another solely by reason of relation 
to the owner/^ If this definition were correct, the widow^s share, 
from the term ^^ heritage^^ applying to it, according to the opinion of 

(1) Noli FouncL (3) 11. Cole. Dig., 243, Ixxxiv, 

(2) Yaifiayalkyn, ii, 123. (4) Vishfui, xviii. 34 and 35, 
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MitiksIiarS, would become always divisible. Bnfe " berifcago,” the 
inhe-rent quality of vhioh iafaHibilUy, does nett apply to tbe case of 
the wealth of a husband or wife in the world. Under the definition, 
however, of “heritage/’ as given by Mitiikshard, the tenn becomes 
applicable also to that (portion of the) wealth of the husband of 
which the widow becomes possessed, she acfiuiring it solely by rea- 
son of her relationship to the husband. But this is cqiposod to tho 
Sruti, which declares females incompetent to inherit. 

11. Our opinion therefore is, that the term “ heritage” signifies 
only that wealth wJwc A is capable of f artif ion and which becomes 
the property of another solely by reason of relation to the owner. 
The wealth which a widow takes is not heritage, since it is not cap- 
able of partition; Accordingly, a stridhana derived from the hus- 
band is always impartible ; division of property between hnsbiuid 
and wife being never seen in the world, and Harita having declared 
“Partition does not take place between a wife and her lord.”(U 
It must, therefore, be understood that a mother is entitled not to a 
partition of heritage in adjustment of a pre-existent right, but 
simply to take so much of the wealth as she stands in need of. 

12. Hence, such a mother alone as is de.stitute of wealth, and 
not a mother generally, is declai’ed in Smriti or law to be entitled 
to teceive a share. Smriti: — “A mother, if she bo dowerless, 
"shall, in a partition by sons, take an equal share.” 

13. The meaning is that, during partition hy sons, subse- 
quent to the decease of the father, the mother will take an equal 
share, only where she has no dower, i.e. her own separate property, 

14. The word “ mother” includes a step-mother, it being said 
by Visbpu : “ Mothers receive allotments according to the shares of 
sons.”(2) 

. 15. By the qualifying terms “if she be dowericss,” made 

use of in the text, para. 12, it is inferrible that where a motlier, 
by means of her own separate property, is able to maintain herself 
and perform such religions duties (requiring for their accomplish- 
ment the use of wealth) as are observable by her, she can take no 
share out of her huahaud’s property . If the separate property of a 
mother be insuffioieutfor the above purposes, then .she, notwithstaml- 
ing her possession of such property, is to take a share, which, 
however, is not to be equal to that of a son, but less than that, 
proportionate to her wants. 

_1_6, Accordingly, where the estate forming the subject of 
partition is large, the mother, though destitute of separate property, 
is not to take an equal share, hut such an inferior share as may be 
sufficient to meet her own wants. The condition imposed by the 
expression “ if she be dowerless ” shews that the taking of a share 
by the mother is on account of her necessity and not in right of in- 
heritance, as is the case with brothers. 

17. By a mother takin g not a fixed share, hut only so much 

(1) ipastamba, ii. 6, 14, 16, 


(2) VisIiHu, iviii, 34, 
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as slie stands in need of, the word equal used in the text^ para* 
12, is not rendered useless; for the word serves to debar her, 
where the partible estate is small, from claiming more than the shai’e 
of a son, on the score of its being needed by her* 

18. -Although Vishpn declares (para. 7) that daughters too are 
entitled to allotments according to the shares of sons, still it must 
be understood that this is not in right of inheritance, as in the case 
of brothers, but simply for the purpose of defraying the expenses 
of their manages. 

The reasons are,— 

Istly. Because they possess no right of inheritance in respect 
of a property, which, though they have acquired an interest in it by 
birth, has not become their independent property, (notwithstand- 
ing the death of the father) from its being partible not among 
them, (but among the sons only). 

2ndly. Because the adjective unmarried is used in the text 
of Vishnu, para. 7, before the word ^•daughters.^^ 

19. Since it is stated that a daughter takes a share not in right 
of inheritance but for the purpose of nuptials, it follows that the 
above text of Vishnu is applicable to a case where the estate to be 
divided is not considerable. 

20. Hence, Devala : — To unmarried daughters, a nuptial 
portion must be given Out of the estate of the fatlier.^^(i) Nuptial 
portion means funds required for the expense of marriage* 

21* Yiijuavalkya, after premising are to be initiated/^ says : 

Sisters with a fourth part of (a brother's) own share being given 
to them as an allotment.^^(2) 

22. Whatever is the share of one son, one-fourth of such 
share is to be given to each sister, and thus brothers are to get* 
sisters married. 

23, Another Smriti, too says ; ^ ' Unmarried sisters take their 
one-fourth share of the wealth from brothers/^(^) 

24, Each unmarried sister t^kes them, that is, at a partition 
after the father’s death, wealth equivalent to one-fourth share 
from brothers. 

25. The above passages are applicable to a case where the 
estate is not inconsiderable. 

26* Accordingly, Katyayana;— ^For the unmarried daughters 
a quarter is allowed and three parts for the sons, but where the pro- 
perty is small, the portion is considered to be equah’^W 

27, Here, it must be understood that one part is to be given 
to each of the unmarried daughters and three parts to each of the 
sons. 


(1) II. Cole. Dig.j 206, csxiv. 

(2) ¥4Jliavalkya, ii, 124 


(3) Not found 

(4) II* Cole* Dig.| 207| cxxv4 
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28. The meaning of the fourth or last portion of the above 
text, para. 26, is that where the estate is small, the share of emit 
sister is considered by Vishi;iu and others as being eciual to that of a 
son. 

29. The principle of the passage ; Where the propm-ty is 
small/the portion is considered to be eqiia],’^ is by paxlty ot reason- 
ing, applicable also to the case contemplated by the text, |)ara. 7 : 

Mothers receive allotments according to the shares oi sons.^^ 

30. Hence, it is understood by implication that where the 
estate is not small, the share is but one-fourth. 

31. The phrase three parts for sons ’’ (occurring in the text 
cited in para. 2G) refers to cases where brothers ami sisters are of 
equal number. Where sisters are of less number, the sons arc to 
have, not three parts, but something more. 

82. Mann: To the maiden sisters, let their brothers give 
portions out of their own allotments respectively : let each give a 
fourth part of his own distinct share, and they who refuse to give 
it shall be degraded.^^(^) 

33. From the words own respectively used in the text, 
the meaning fairly deducible is that whatever may be the shares 
of the brothers, one-fourth of all such shares is to be given by the 
brothers to maiden sisters. This test, however, having reference 
to a case where the number of maiden sisters is greater, is not at 
variance with the text of the ancient Smriti. 

34. It is not,^ ho-wever, necessary in this instance that the 
brothers, out of their respective shares, should cac/^ give one-fourth 
share to each of the sisters. How, in such a case, can this text be 
considered as inconsistent with the ancient one ? The inconsis- 
tency is totally removed by one-fourth share being allowed (as is 
inferrible from the text of Manu) to all the daughters iti. camnifin 
and not to each of them separately. 

35. "What was given, the maiden daughters are to divide and 
take in equal shares among them. 

36. The text of Vishnu : The initiatioiLs of unmarried 
daughters are to be defrayed in proportion to his own w'calih 

is applicable either to a case where no partition of heritage lakes 
place from there being an only son, or to a case where "brothers 
live in union. 

87, The use of the word daughters^’ in the foregoing text 
IS also intended to include the case of the unmarried sons of the 
father. Hence, Vyasa Brothers whose investiture and other 
ceremonies have not been performed, are to be initiated in duo 
timeirom paternal wealth alone by brothers, whose sacraments 
have already been completed. Unmarried sisters arc also to be 
imtiated by their elder brothers according to law/^(‘^) 


(1) ix. las. ' 

(o) 11, Cole. Dig., 297, exsv. 
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38. Brihaspati^ too : — For younger brotliers whose investi- 
tiire and other ceremonies have not beeu performed, their elder 
brothers shall perform them out of the collected wealth of the 
father,’^(^) 

39. In this text, brothers means brothers whose father is 
dead. Whose investiture and other ceremonies have not been 
performed ; add to these words the phrase by the father/^ 

40. Therefore, Narada : — For those whose initiatory cero~ 

monies have not been regularly performed by the father, those 
ceremonies must be completed by the brothers out of the patri- 
mony.^^(^) • 

41. Where, however, there may be no partimony, the same 

author adds : If no wealth of the father exists, the ceremonies 

of bx’others must, without fail, be defrayed by the brothers already 
initiated, by contributing funds out of their own portions.^hS) 

42. The ceremonies contemplated by this text commence with 
Jatakarma and end in Upanayana, 

43. The word ceremonies takes here the above limited 
sense as the text says Must without fail be defrayed,’’ and as 
marriage, &c., are not ceremonies that must loithout fail be per- 
formed, the law permitting the life of a 'perpetual student (Naishtika 
Brahmachari), 

44. In the case of daughters, however, the word cere- 
monies used in the text, para. 41, denotes marriage, there being 
no Upanayana for them. If there be no patrimony, the marriage 
must be performed by the contribution of funds of their brothers’' 
own estate, marriage with females taking the place of Upanayana 
with males, and, as such, being indispensable, 

45. At the time of partition, an unmarried daughter takes also 
other property, such as ornaments worn by herself and the like. 
Accordingly, Sankha: ^^When partition of heritage takes place, 
the unmarried daughter takes the virgin trinkets, nuptial portion, 
and stridhana.”('^‘) 

46. When bi^others divide the paternal estate, the unmarried 
daughters take the trinkets worn by themselves, the one-fourth 
share and the like given for the purpose of marriage, as well as the 
stridhana given by the father, and the like, 

47. Baudhayana, too Daughters shall take the mo therms 
trinkets, hereditary or otherwise.”^ C5) 

48. Hereditary ”] descended to the mother from the line 
of her mother. Or otherwise trinkets worn by the mother, 
gained by any other means. These, the unmarried daughters shall 
take at a partition of the mother’s property. 


(1) Brihaspati, XXV. 21, {3) Narada, xiiL 

(2) Mrada,xiii,. 33. : I4)- II. 'Cole. Dig., 299, cxxix<, 

'■ (5) Baudhayana, 2^ 3, 43. ■ ' 
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OHAPTEE V. 

Exclusion from inheritance^ 

1 . Devala Wlien the father is dcad^ an impotent man, a 
leper, a madman, an idiot, a blind man, an outcast, tlic ollspring 
of an outcast, and a Lingi (a perpetual student, hermit, sectaiy, or 
heretic) are not competent to share the heritage/^(^) llic meaning 
is, that the impotent and others are not entitled to inheritance on 
the death of the father. 

2. Lingi] a perpetual student (Brahniacliar in), hermit, and 
the like ; also sectary or heretic, such as Kshapanalca or Pasupata. 
The words ‘^wheu the father is dead were used in the text, 
simply to indicate the time of partition. It is not thereby to bo 
supposed that the impotent and others would be entitled to inheri- 
tance, if a partition were to be made during the life-time of the 
father* 

3. Apastamba, in the following text declares that they arc dis- 
qualified for inheritance even when partition during the life-time 
of the father is made. A living fathem should distriljute the 
heritage equally among sons, excluding only such as are impotent, 

mad, degraded, and the like/'^(2) 

The particle cha^^ (and the like) used in the text, denotes 
lepers, idiots, the blind, and so forth. Excluding] divostiog of 
inheritance. 

4. Manu enumerates persona excluded from inheritance. 

Impotent persons and outcasts are excluded from a share of the 

heritage, and so are persons born blind or deaf as well as mad 
men, idiots and the dumb, and those, who have lost a sense 
(mrindriyah)/^(3) 

Have lost a sense] are deprived of the sense of smell or the 
like by disease or other cause. 

5. Narada, too : — ^^An enemy to his father, an outcast, an 
impotent person and one formally expelled (apapatrita) take no 
shares of the inheritance even though they be legitimate : much 
less if they be sons o£ the wife by an appointed kinsman/T-i) 

6. Formally expelled means formally degraded; Sanklm 
and Likbita having declared" T^e heritable right of him who has 
been formally degraded (apapafcri) and his competency to offer ob- 
lations of food and libations of water are extinct.’T^) 

. Apapatri is one who has been expelled by kinsmen for 
heinous offences. 

7. Vasishtha, too Those who have entered into another 


(1) 11. Cole. Big., 426, ceexsi. (3) Maim, it. 201. 

(2) Apastamba, n. 6,14 L . (4) Mrada, xiiL 2L 

(6) 11. Cole* Dig., 428| ceextiii* 
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order are excluded from participation.’^(i) Anotlier order 
means an order different from that of a householder (grihasta) or 
married man. Hence it must not be said that incompetency to 
inherit attaches to that kind of Brahmach^ri also who is called 
(UpakurvS^na), a temporary student. The words another order 
simply refer to that order, the entering into which incapacitates one 
for the order of householder/^ 

8. Vishnu, also ; — The degraded, the impotent, those that 
are afflicted with incurable disease, as well as such as have lost 
an organ (of sense or action) are excluded from inheritance/^ (-1 

9. By the adjective incurable being placed in the text 
before the term disease alone ^ it. would appear that persons 
afflicted with impotence, loss of limb, &c., that are of a cxirahle cha- 
racter, are also disqualified for inheritance. Hence it must be 
understood that such as appear at the time of division to have 
been afflicted with impotence, &c., are excluded from their shares, 
and that the exclusion is not confined to those only that are naiu* 
rally (that is, by birth) impotent or the like. 

10. Katyayana : — The inheritance is not fit to go to the son 
of a woman married in irregular order, as also to the son of a 
woman espoused by her kinsman (sagotra) and to an apostate from 
a religions order/ HS) 

11. The son of a woman married in irregular order] the son 
of a woman married in violation of the rules of caste or birth. The 
son of a woman espoused by her kinsman] one born of a woman 
married to her own (sagotra) kinsman. ^^An apostate from a 
religious order is he who gives up the fourth order once entered 
into by him. ^^The inheritance is not fit to go f means that these 
are not worthy of inheritance. 

12. Manu, also : — The son of a woman not duly authorized 
to beget one as well as one begotten on a woman (already having 
a son), by the brother of her husband, both these are not entitled 
to inheritance. They are styled respectively ^jarajataka^ and 
^ kamaja/ ^^(4) 

13. J^rajataka^^ is the son begotten on a woman not duly 

authoifized, by one who did not legally marry her, Kamaja is 
the son begotten on a woman (having already a son by her hus- 
band) by a brother of the husband. These two are unworthy of 
inheritance. ^ 

14. The conclusion hence is that the son of an adulteress as 
well as one procreated in violation of the rules of appointment are 
not entitled to the estate of the Kshetri (owner of the soil) or 
husband of the woman, 

15. Brihaspati, too : — ^^^Though born of a woman of equal class, 
a son destitute of virtue is unworthy of the paternal wealth.^^<^) 

(I) Vasishtba, svii. 52. (3):,IL;Gole. Dig., 439, ccicxixvil. 

. (2) Vishnu, XY. 32. (4) Manu, ix. 143. 

(5) Brihaspati, xxv. 42‘ . ’ 
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16. Destitute of virtue means destitute of such rfualities 
as would render him fit for acts capable of ensuring to the father 
benefits, visible and invisible. 

17. The same author continues ; A son redeems his father 
from debts to superior and inferior beings. Conseqiuuitlj, them is 
no use of one who acts otherwise. What can be chmc with a. cow 
which neither gives milk nor is pregnant ? For what purpose 
was that son born who is neither learned, nor virtuous ‘r A H(m. 
who is devoid of learning, courage and good purposes, who is desti- 
tute of devotion and knowledge, and who is wanting in coiuhiet, 
i,e. who observes not immemorial good customs, is declared simi- 
lar to urine and excrements.'^hl) 

18. Debts to superior beings^^ means debts duo to sages, 
deities, and progenitors. Debts to inferior l)eings moans debt 
contracted with a wealthy mam A son devoid of h^arniug, &c. 
though an aurasa (the issue of the breast uras is liable 
to be discarded in the same manner as urine and excrements are, 
though produced from one^s own body. Such a son tliereforo is 
declared equal to urine and excrements. 

19. Mann, also : — All the brothers who are addicted to any 
vice lose their title to the inheritance.^^(2) 

" Any vice means any forbidden acts, Inheritance^^ moans 
partible estate. 

20. All those that are above enumerated as incompetent to 
inherit are yet entitled to be maintained. Accordingly, Yajilaval** 
kya : — An impotent person, an outcast and his issue, oiui iame, a 
madman, an idiot, a blind man, and a person afflicted with an 
incurable disease and others (similarly disqualified) must be main* 
tained, excluding them, however, from participation/^(*b 

21. His issue] the offspring of an outcast. And others] 
other disqualified persons than those above enumerated. ‘"'^Musfc ho 
maintained by those that take the heritage ; Vishnu having 
declared; ^^l%ey are to be maintained by those tlnat take iho 
heritage 

22. If it be asked how are they to be maintained, Maun says: 

But it is fit that a wise man should give all of them food and 

raiment, without stint, to the best of his power ; for he who gives 
it not shall be deemed an outcast.’^ (5) Without stiuF^ means for 
life. 

23. Katyayaiia Food and raiment without sthii^ ion for 
life, are considered to be due to him by his kinsmen. But on 
failure of them, he may take the paternal wealth. The kinsmen 
shall not be compelled to give the wealth received by them not 
being his patrimony /T6) 


^1) Briliaspati, 43-*45. 

(2) Mann, ix. 214, 

(3) Yajiiavalkya, ii. 140. 


(4) Vishnu, x,v. 33. 

(5) Manu, ix. 202. 

:(6)'' II, Cole. Dig., '430, cccsxxvii. 
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His kmsmeii^^ means tlie kinsmen of him who is excluded 
from inheritance* 

24. The meaning is, that Manu and others consider that food 
and raiment are to be supplied to him who is excluded from inheri- 
tance by those who take his father’s wealth. The meaning of the 
last sentence the kinsmen, &c/’) of the text is, that where kins- 
men have not taken the estate of the father of one who is excluded 
from inheritance, they are not to be compelled by the king to pay 
him maintenance. 

2“). The rnle hence settled is, that it is not necessary for 
kinsmen, who have not taken the patrimony of one excluded from 
inheritance, to maintain suoli person. 

26. Although maintenance is thus generally provided for all 
excluded from inheritance, Devala makes an exception to the rnle: 

For such men except those degraded y let food and cloths be pro- 
vided. The issue of an outcast being also an outcast, is likewise 
excluded. 

27. Hence, Bandhayana : Let the co-heirs support with food 
and apparel those who are incapable of business, as well as idiots, 
blind and impotent persons, those afflicted with disease and 
calamity and others who are incompetent for the performance of 
duties, excepting, however, the outcast and his issue/’(^) 

28. Those who are incapable of business] the dumb and the 
like. Others who are incompetent for the performance of duties] 
those who are unfit for acts relating to religion or profession. 

29. Vasishtha., by indirect expressions, shews that four classes 
of persons are not entitled to be maintained. Those who have 
assumed another order are excluded from inheritance, as also those 
that are impotent, mad, or degraded. The impotent and the mad 
are, however, to be maintained. ’^011 

30. This text indicates the exclusion of an outcast and of 

one who has assumed another order from maintenance in virtue of 
the maxim that : several things, if a quality be ascribed to a 

few particularly, it is necessarily inferrible that the others are 
devoid o£ that quality.” As, without entering into a religious 
order, there can be no apostasy from religious order, it follows, by 
saying that one who has assumed another order is not entitled to 
be maintained, that an apostate from a religious order is also like- 
wise excluded from maintenance. 

31. The coiiclnsion hence is that maintenance is necessary 
to be given to all excluded from inheritance, with the exception of 
the following four—I, an outcast: II, his issue : III, one who has 
assumed another order, v'.e. religious order : IV, an apostate from 
a religious order, 

32. It might perhaps be doubted whether or not the sons of 

(1) IL Cole. 'Dig., 426, cccxxi. (2) Bandhayana, ii. 3, 3, 37—40. 

(3) Vasishtha, xvii. 52—4. 
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tliose tliat are excluded from iiilieritancej though i koms(hvcs pos- 
sessing no sacli disability ,as impotenco^ arc siili lujworfhy ol 
inlieritmg their grandfather^s estate on tbegruuiul thut tliey o,ro 
the offspring ofdisqualiiied persons, j)evnlig in «>rihn in flio- 

doubt, says: Let the sons of sueh as have sons itiktt the shares 
of their parents^ if themselves have no similar disability/’ hi 

33. Sons of such] sons of those that ju*e excluded irom in- 
heritance. Similar disability] impotence and iho like barring title 
to inheritance. Shares of their parents] shares of iheir pa rents 
in the wealth of their grandfather. 

34. From its being generally .mmiiioned in the fongniug 
passage ^‘the sons of such/’ it must not ))V suppe/ed that the 
passage authorizes the son of an outcast also tn iiiherit the wealth 
of his grandfather. He is clearly excluded by the wurtls “ if them«« 
selves have no similar disability ” in tin* passagi*, tiie male issue* 
of an outcast being also an outcast. 

85, Vasishtha, accordingly ; ^HJne (not being a femali*) born 
to an outcast is declared to be an outcast. As for the female issm? 
of an outcast, she is a paragiimi/ or one that enttu’s ojs do females 
in general) a different family by reason of marringtu’b^^ 

30. Like the son of an outcast, the son of one produced by a 
woman called ^‘pratiloma” is disqualified to inherit his grajid* 
father’s estate, there being in his case disability fatal to inheiuttMiee. 
Accordingly, 7ishnu; The legitimate sons of thcst? are sharer.^, 
but not the sons of a degraded man born sidosequeutly to fht* ecun,- 
mission of the act which caused his degradation, nor those who nvo 
produced by a ^pratilorna^ couiiection : their sons do tiof partici- 
pate even in the property left by the paternal grandf;ohf*r/^e*‘ 

87. Born immediately (anantai'am':” moans born at any iiim* 
after the occurrence of the act which Avas the cause ol; degrndalion. 
It is not necessary here that the birth shoidd Imvc? ucaairrcd 
immedrately ajtev the act as the term ‘‘'anantarani ” goes literally 
to signify. The sons so born are not therefore entitled to inhei'irancc, 

38. In like manner, incapacity to inherit the grainllntlHn*’s 
estate attaches also to the sons of an apostate fi*oni a ]*(‘ligirms 
order as well as to such other sons as are, bv reason of <hd't'Cts, dis- 
qualified to inherit. 

39. As to the kshetraja or son of the wife procrcxiteJ I y a 
kinsman authorized to raise up issue to the husbfuid, YHjfiavalkAa. 
says: But their sons (the sons of the imputent aan! the* like), 
whether legitimate or the wife by a kinsmau (kshmraja ■, are en- 
titled to allotments, if free from similar defects.''’cb 

40. This passage must be understood as ap]diealde to Lvapnra 
and other ages ; a son of the class of kshetraia beitig prohibited 
in the Eiali age. 


5’ ceexxi, 

(2)^hIot found. 


(e) Vislinu, xv. X-t — :i7. 
(4) YajHavalkya, ii, 14-1. 
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41. As for disqualified legitimate sons, &c., of disqualffied 
persons, tlaat they ought to be maintained has Been shewn by this 
very author in thepas>sage: A blind man and a person afflicted 
with incurable disease and others similarly disqualified must be 
maintained, excluding them, however, from participation/^^^) It is 
not therefore here repeated, 

42. The following, however, is a passage of the same author on 
a subject not already noticed. Their daughters must be maintain- 
ed likewise until they are provided with husbands. Their childless 
wives conducting themselves aright must be supported ; but such 
as are unchaste should be expelled ; and so indeed should those be 

who are perverse.^ ’(2) 

43. Their daughters] unmarried female children of those 
eluded from inheritance. Must be maintained] by the persons 
that take the wealth of the father of those excluded from inherit- 
ance. In order to avoid the supposition that they are to be main- 
tained for life like those excluded from inheritance, it has been 
said : until they are provided with husbands, that is, until they 
are disposed of in marriage. Their childless wives, that is, the 
legitimate wives of those excluded from inheritance, being destitute 
of male issue and behaving always virtuously, are to be maintained 
by those who take the estate of the father of the disqualified 
persons in the same manner as the disqualified persons themselves 
are maintained. Such wives, however, as are unchaste or perverse 
towards the person maintaining them, are to be turned out of the 
house. Unchaste wives who have been expelled are not to be 
maintained, but those that are perverse are to be maintained though 
they have been expelled. 

44. Thus it has been explained who are persons incompetent 
to inherit. 


OHAPTBE VI. 

On 23 f Of erty liahle to partition, 

1. Ivatyayana : What belonged to the grandfather or to the 

father and anything else (appertaining to the co-heirs having been) 
acquired by themselves must all be divided at a partition among 
heirs.^^(3) ■ 

2. Acquired by themselves] acquired with the use of the 
paternal or other commonwealth; for an acquisition without the 
use of such wealth is impartible. 

3. There are thus three kinds of property that are wholly 
partible. But this is only where there may be no debts contracted 
by the grandfather and the like. Where there exist such debts$ 
the whole property is not to be divided, but only so much of it as 
remains after discharging the debts. 

(1) Ytijilayalkyas ii. 140. (S)'- Yajiavalkya, ii. 141 and 142, 

(3) 11. Cole. Digi, 478., ceclxviii. 
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4. The same author accordingly says: paying^tlio 

debts and also affectionate gifts (pritiprad/inaiu), lot the i-fsidiu: 
be divided/di) 

^^Affectionate gifts’^] presents made thruugli tdiecliun. 

5. By saying that the residue is to bo divided^ ii is indiorui’d 

that the passage contemplates a case where thc^ ostnio is large. 
Where the estate is not large, it has alreatly laaot vshown ih that 
part of this work which treats of partition after tlio deta/jo-e, 

that debts are to be divided in the same manner ns eOVols. 

6. In order to ascertain propeidy at tlie luna of jnu‘fif,i<i!i tlio 
extent of debts and also that of affectionate gifts prumisoeb tJio 
same author (Katyayaiia) says that they must be* exanniH'd by tint 
heirs with the kinsmen- Debts of tliis kind must in,* exiunimal 
at a partition in company with the kinsniend’t'i^ 

7. The same author fiirtlicr stat(*s that dis.c'overy mu^t ho 
made of effects •which are/in their nnture, stichas nm be ^auu'ealod. 
^^Thus Bhrign has declared that household nionsils, boasts of 
burden, and milch cattle/ ornaments and worknu/n, must be divi- 
ded when discovered among the heirs, and that if t^HVots are .sus- 
pected to be hidden, a discovery must be made by the Kosab' l luocio 
of ordealdTS) 

8. 'Workmen] slaves and other menials* Huspectedj where 
there is suspicion that the property has been eoncealr^ci, Tim 
meaning of the passage is that, in such a case, Bhrigti ordains that 
mode of ordeal which is called Kosa/’ 

0. Again, the same author says: ‘’/Pra.lvuya iordt*u!] is 
ordained where there is suspicion of concealinenl of'pnjpedy/’ 

10. The term '^PratyayaP^ is here used ir.a limifed siunse, 
signifying the same kind of ordeal (Ko.sa) as has In^en already 
noticed (para. 7). 

11. Bidhaspaii, too, alludes to Kosa alone as the moth* uf or- 
deal to be observed. Household utensils, beasis of burthen and 
milch cattle, ornaments and workmen must be divitled wln.n dis- 
covered. Where eff'ects are suspected to bo hidden, a. diHrovery In* 
Kosa is ordained.^T4') 

12. The term Kosa^^ used in the above passage must m>i l)t'. 
said to refer to ordeals of all sorts (but only to tfud kind of nrdeuil 
which is styled “ Kosa 

13. In Katyayanaks work on Partition, it is said : Sliould 
there be suspicion of want of faith in the distribniion of bimily an- 


(P -^7^, ccckix. (3) ir. Cole. Di-. .Hb eeHxxu 

(2) Ihit (4) BribaspBlI, xxv. 

(a) Kosa This is one ot the ordeals prescriberl by thi‘ Hindu Sani ruK. Ati idfi{ or 
some other object of worship is itiunersed iu water a.nd the siispertod r^erwu, is niiido 
to drink of suiuh water, his guilt or iimoconce beinj( £appo^tnI lu be rMafdhdM*d' bv 
the Tisible eftecis produced oa the person by diiiikifig of the wrm r. 
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sets^ instead of weighing a host of evidentiary matters, let the Kosa 
ordeal alone be undergone.'’^ 

14. As the term Kosa^^ has here apparently a limited senses 
it must be understood that the terin has been used in the same 
sense in the text of the same author (Katyayana) quoted in para, 7. 
It hence follows that the same sense attaches to the term Kosa^^ 
used in the passage of Brihaspati above quoted, para. 11. 

15. Thus property liable to partition has been explained. 


OH APTEE VII. 

On property not Viahle to partition. 

1. Vyasa : — Wealth gained by science, or earned by valour 
or received from affectionate kindi^ed, belongs at the time of par- 
tition to him (who acquired it) and shall not be claimed by the 
co~heirs.’’(2) 

2. By the words gained by science, it is not to be under- 
stood that wealth gained by learning generally is impartible, but 
the learning should have been acquired in the peculiar mode de- 
scribed by Katyayana in the passage: Wealth gained through 
learning, which was acquired from a stranger while receiving a 
foreign maintenance, is termed ^^acquisition through learning.‘^^(3) 

3. The words stranger - and foreign/^ used in the above 
passage, refer to one not being a member of the undivided family. 
The word maintenance implies wealth in general required for 
subsistence. 

4. Wealth, the result of science acquired as above stated, is 

gained under different circumstances. The wealth acquired assumes 
also different forms according to the circumstances under which 
the acquisition in each instance has been made. That all such 
acquisitions are impartible has been concisely stated by Vyasa in 
the general words wealth gained by Katyayana, how- 

ever, details them as follows : — 

I What is gained by proving superior learning after a priae 
has been offered, must be considered as acquired through leaiming 
and is not included in partition among co-heirs. 

II. — What has been obtained from a pupil or by officiating 
as a priest or for answering a question or for determining a point 
in dispute or for the display of knowledge or by (success in) dispu- 
tation or for reciting the Vedas with transcendent ability, the sages 
have declared to be the gains of learning and not subject to partition. 

III. — What is gained through skill by winning from another 
a stake at play, Brihaspati ordains the gains of learning not liable 
to partition. 

(1) 'Not foimd, ^ , (2) IL Cole. Dig., 414, cccxIvL 

(d) IL Uolc. Dig., 444 cccxlviL 



246 BMmn CEAmniKk. 

XV'.^'V\riial 3 is obtained by the ImBi of learnings wliat in re- 
ceived from a pupil or for tbe perform ance id a sueriiicej Bhrigu. 
calls tlie acquisition of science. 

Y. — The same rule likewise prevails iu regard to artistHand 
in regard to what has been^ gained in excess oi the pi escribed hire. 

. YI, — ^What has been gained from superiority in leurndiig ami 
what ' has ■ been acqiined in a sacrifice or from a pupib sages have} 
declared to be the acquisition of science. 

TIL*— What is otherwise acquired is llio joint j)rot)t‘rty/' 

■ 5. ' By proving superior leaiming] by proving extraunlinary 
merit in verbal debates and the like. From a pupil] by alTurdiiig 
instruction in Vedas. By officiating as a priest-] by ojflcialiiig at 
a sacrificej &c. For answering a question] for rcplyi'ug to a {pmHiion 
propounded in regard to the mode of ceremony to be |>erl’orme(i iu 
expiation of a heinous crinie^ c%c. For determining n, point in dis- 
pute] for determining a point in issue, on hearing tluj aihigationa 
of the complainant and the defence of the opponent. For tlie dis- 
play of knowledge] for luminously exhibiting one’s own knowiedge 
so as to acquire - priority in point of honour, &(\ By success in 
disputation] by getting- the- better of another in an tjsieiitaiioiis 
and argumentative discussion. For reciting the Vedas with trans- 
cendent ability] for completing the recitation of Vedas or parts of 
them within given time. What is- gained through skill by wiiiniiig 
from another a stake at play] winning from aiiotimr a stake sit 
play by the influence of mysterious incantations, such sls ^^Aksha- 
liridaya^^ and the like. What is obtained by the bosist of loiiniingj 
by the boast of high learning. ■ What is received from a. piijdl] as 
a mark of veneration to the priest.. - For the perforiiuiuce of a sacri- 
fice] for watching 'the progress of a sacrifice, &c. Artistsl those 
who subsist by arts. The same role] the rule relating to the im- 
partibility of the gains of learning. In regard to •what luis been 
gained in excess of the prescribed hire] in regard to what lues bcRUi 
acquired over and above the stipulated salary in llm teaching of 
Vedas, &c. What has been- gained from superiority in lea-riiiiig] 
from eminence displayed in learning so as to secure the pririC as- 
signed to an eminent person. What has hem acquired in a. sacri- 
fice or from a pupil] what has been gained as a reward in a 
sacrifice or from a pupil. All these are to be considered as pro- 
perty acquired by science exclusive. What is otherwise acf|uirtMl, 
le. acquired otherwise than by science or acquired witli the use of 
the paternal common wealth, is the Joint property of the laidividetl 
co-heirs and is, as such,, partible. -The remaining portions of the 
text are too clear to require explanation. 
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tended to shew that wealth gained by science acquired with the use 
of joint funds is partible. Be he ever so ignorant] although ha be 
unlearned. , 

7. Likewise^ wealth acquired by means of any art or science^ 
inculcated by the undivided father and the like is also partible. 
Katyiiyana: Brihaspati has ordained that wealth shall be parti- 
ble if it was gained l3y learned brothers who were instructed in 
the family by their father or (by their paternal grandfather or 
uncles) ; and it is the same if the wealth was acquired by valour.’^(i) 

8; The meaning of this passage is that it has been ordained 
by Brihaspati that the wealth of those instructed in their own un- 
divided family by their uncleSj and the like^ or by their father^ is 
partible where it has been acquired by valour or by learning so 
gained. 

9. Even in such acquisition by learning as is partible^ the 
acquirer is entitled to a greater share ; Vasishtha having declared : 

He among them who has made an acquisition may take a double 
portion of it.^T^) 

10. Gautama^, however, permits in some instances the allot- 
ment of shares (to co-heirs) at the option of the acquirer, even in 
such acquisitions by science as are in their nature impartible. 
learned man shall give a share of his own acquired property to 
leai-ned (co-hems) at his option .^T3) 

Learned] learned in science. 

11. jSTarada says that the acquirer who is not willing need not 
give this share. A learned man not disposed to give a share out 
of his own acquired wealth to a learned co-heir need not give it, 
unless the wealth was acquired with the assistance of the patri- 
mony, in which case it is partible among them/T^) 

12. The wealth referred to in the first hemistich (or the 
former part) oE the above text will be understood from what has 
been said in the second hemistich (or the latter part) to be m- 
2 ) a7*t ihl e \YeBltli gained by science (or, in other words, to be the 
gains of science acquired iviiliout the use of the patrimony). 

18. Au unlearned co-heir cannot be allowed a share, although 
one may be disposed to give it to him. Katyayana, accordingly : 

Wealth acquired by a learned heir shall never be divided among 
liis ignorant co-heirs ; but he may share it with such of the 
parceners as are equal or superior to him in learuing.^^G) 

14. By saying shall never be divided among the ignorant 
co-heirs, it is shewn that the wealth shall not be divided with 
them even though one may be disposed to do so. 

15. The same author (Katyayana) defines wealth grained by 
valour. When (a soldier) performs a gallant action heedless of 

(1) II. (-ole. Dig., 448, cccxiix. (3) Gautama, xxviii. 30. 

(2) Vasishtha, xvii. 51. (4) Nurada, xhi. il. 

(6) .11. Cole. Dig., 449, cccl 
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risk and favour is shewn to him by his lord pleased with i.hafc 
action; whatever property is then received liy him shall be com- 
sidered as gained by valour.’-’d) “ A gailunt action” means a Imavo 
feat. 

16. The same author propounds another kind of! impartiljhs 
wealth. That which is taken under a stainliird is (h-ehired noi. to 

be subject to partitioned^) 

17. He also explains what is called wealth takiui iiiider a 
standard. What is sei/^ed. (by a soldier) in war, after riskiiiir hin 
life for his lord and routing the forces of the eneniy, in named spoil 

taken under a sfcaridarddd’b 

18. Vyasa has included the above kind of ae(|uisitifm in the 
gains of valour. As, however, sueii a kimi of a.cquisitiori is of a 
distingnished character, Ivatyayana propounded it s(?parately under 
the head of wealth taken under a Htanda,rd.'^ 

IS). In this instance, too, it must be uinhirsiood tlntf, to 
render the acquisition impartible, it is necessary tiujl. it sin>uld 
have been, like wealth gained l)y learning, ac<|uir<*il without the 
use of the undivided wealth of the father and the 11 bn Vyasa, 
therefore, vsays that whatever is acquired with ilio use of such 
wealth is partible by unequal portions. The Urruhers panitiparo 
in that wealth wliLcli one of thein gains by valour or the like, using 
any common property, either a weapon or a velucle. To him two 
shares should be given, but the rest should share alike.^^ 

20. Common property] property belonging in eoiunuui to 
undivided co-heirs. The word brothers used in iiu? text appIicH 
generally to all undivided co-heirs. 'Fo him means the 
acquirer of property with the use of: eoinmon funds. I U’ saying 

by valour or the like/^ it implies that in eerttun other instances 
also, such as ill case of wealth received wdtli a nniultm or wealth 
received on account of marriage, it is partible wlieri* tin* nmrriagn* 
has been performed with the use of joint funds. 

21. Katyayana defines wealth receiv(»d with a. maiden and 
wealth received on account of marriage. “ What is recoiveil when 
a damsel equal in class is given in gift (before marriage), let a 
man consider as wealth received with the maidim : it is deemed 
pure and promotes increase of prosperity. But let him know that 
what he receives with his bride is wealth received on aecmint of 
marriage: all such wealth is considered as auxiliary to virtueTC-"? 

Received with the maiden] received together with the damsel. 

22. As for stridbana, the same autlior states timt all kinds 
ofstridhana are impartible : 'kWhatever is presented at the time of; 
nuptials to the bridegroom, belongs entirely to the bride njid shali 

(1) Quoted as Mauu's in II. Cole. Diff., 46.T ceelx. 

(2) Bo. do. do. " 

db Bo. do. do. 

(4) II. Cole. Dig,, 281. 

(5) Quoted as Jfonu’s in II. Cole. Big., 4d3, ccciviii.. 
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iiot5 be shared by the kinsmen. The gains of valour and of science 
as also what is considered stridhana; these are also not liable to 
partition by the co-heirs at the time of partition/^(^) 

23. Bribaspati, too^ defines what is impartible. ^^What is 
given by a paternal grandfather^ by a father and also by a mother^ 
the gains of valour^ the wealth received with a wife; these belong 
to him and are not to be taken^ that is, claimed hy co-heirs/^(2) 

24. As respects gift by a mother, N4rada declares : The 
same law applies also to him to whom anything has been given by 
his mother through affection, for as a father, so has a mother, 
power/'(3) The giving under this passage must he %ut of the 
motlier^s own peculiar property. ^^The same law means the law 
stated in the case of gift by a father. 

25. Gift by a friend is also impartible. Accordingly, Yaj- 
ilavalkya : Whatever else is acquired by the co-parcener himself 
without detriment to the father’s estate as a present from a friend 
or a gift at nuptials, does not appertain to the co-heirs/h'^) 

26. Manu adds to this a present (madhuparka) made as a mark 
of respect. ^^So does anything given by a friend, received on 
account of marriage or presented as a mark of respect (madhu- 

parka).”(«) 

27. The principle contained in Yajnavalkya’s text, i.e. : ^^What- 
ever else is acquired by the co-parcener himself without detriment 
to the father’s estate” (para, 25) is explained by Manu in his pas- 
sageW^What has been acquired by labour without prejudice to 
the father’s estate.’h'*^) 

28. In both the above passages, the word father signifies 
an undivided co-heir generally, By labour’^ means by acts re- 
quiring labour, such as agriculture, &c, /^Without prejudice,” 
means without detriment. 

29. Vyasa, too : Whatever a man gains by his own labour 
without the assistance of the father^s estate shall not be given by 
him to the co-heirs. 

80, W ithout the assistance,” means without deriving assis- 
tance for the purpose of gaining. The word father” is used to 
denote an undivided co-heir generally. 

8L On this subject, Prajapati says ••^‘‘'Wealth gained by 
science, valour, or labour, a present made as a mark of respect 
(madhuparka), a present from a friend or a gift at nuptials to a 
brother; all these cannot be divided by the other brothers.” 

By labour] by agriculture, &c. 

82. Likewise, where one, by his' ; self-exertion, recovers a 

! (1) Quoted as Mami’s in IT. Cole. Dig., 463, 'Ccolvin.' 

. 02) Quoted as Awasa’s in IT. Cole Big., 460, cccliv. 

(3) Mrada, xiii. ,7. (6) Manu, ix, 206. 

pt) Yujtiavalkya, ii, 118. , (6) Y^jfiavalkya, ii. 118. 

(7) II. Cole. Dig,, .461, ..cccliv. 
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'property belonging hereditarily to the family and wbiob bad 
^been seized by others, he shall not give it np to the co-heirs, it 
being declared by Y^jfiavalkya : , Nor shall he who recovers 
.hereditary property which had been taken away, give it up to the 
paroeners/^^i) 

Property] property not being land# 

^38. As for landed property, Sankha says : Land (inherited) 
in regular succession but which had been formerly lost and ’which a 
single heir shall recover, the rest may divide according to their 
due allotments, having first given him a fourth part.'^i-) 

84. The meaning of this text is, whoever amoiig the sons 
and grandsons shall recover, by his own exertions, lands desecnuled 
in regular succession, and which had been formerly lost, that is, 
seized by others, one-fourth shai^e of such property is to be given 
to him, and the rest is to bo divided by the other brothers in corn* 
pany with the reooverer. 

35. Some, however, think that this text of Sankha is appli- 
cable to the case of land and every other kind of property recovered 
by one withoxd permission from the other co-heirs granted in the 
words: Let what you shall recover be taken by yourself/^ and 
that the text of Yajnavalkya refers to land and every other kind of 
property recovered with such permission. 

36. Of these opinions, that which is reasonable may be 
adopted. 

37. On the subject of recovering land or other property 
seized by others, Vydsa says, as follows : “ Where a co-heir under- 
takes, whether a partition has or has not taken place, if he recovers 
common property, he is entitled to a sliare.^^C'b 

38. The meaning of this passage is, that the co-heir who 
recovers partible property seized by others takes a double share of 
such property, 

39. Manu enumerates other things exempt from partition. 

Cloths, instruments (pabram), ornanieuts, prepared water, 

women, sacrifices and pious acts, (yoga-ksheraa), as wxdl as the 
pasture ground (pracharam), are declared nob liable to <liBtribu-* 
tion”(4) 


40. Cloths] cloths worn by undivided members ; Katydyaua 
having declared ‘^Cloths are those which are worn on tlic body/H'“^) 
Instruments (patram)] debts secured by written instruments ; 
the same author haying used the expression Property founded on 
a (patram) written instrument/ 

. Women] female slaves. 

Water] water contained in a pond or well sifcriuteci in onehs 
own house, Yoga-kshema] ; this term (a conjunctive compoiintl, as 


Cole7Big.,l6iccclix» 

(2J dl, Cole. Dig,,. 464, ccclix. (4) Manu, ix. 219. 

(5b Not found. 
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it is resolvable into yoga and kshema -) lias been explained by 
Laugdksliij as follows : The learned have named a conservatory 
act hshema^ and a sacrificial one yoga. These are pronounced in- 
divisible.^^ Or the term ^^yoga-kshema^^ may be said to denote that 
gain which the co-heirs may derive from the king for the perform- 
ance of yoga-kshema. 

Prach^ra] ground designed for the grazing of cattle ; Katya- 
yaoa having distinctly stated : Pasture ground for kine/'^ Or 
the word ‘^prachara^^ may be considered to denote ^^anganam^^ 
(a proper partition in a building) or the like used for entrance and 
exit. ' 

Declared not liable to distribution Declared/^ it must 
be added here, by some inconsiderate Smriti-karars or commen- 
tators onlaw/^ 

41. Therefore Brihaspati : — ^‘^They by whom it is asserted 
that cloths and the like are impartible have not thought that cloths 
and ornaments would constitute collected wealth among opulent 
men. These must, therefore, be divided by some skilful mode ; else 
they would be useless.^^(i) 

42. If (for instance) there be but one cloth, the tearing of 
this into pieces for the purpose of division would lead to the de- 
struction of the thing itself. A similar mode of partition .would 
tend to their destruction in the case of valuable securities. Where 
there is a large quantity of prepared food to be divided, there would 
occur wasteage of a great portion of such part of it as should fall 
to the share of one who requires but a little quantity to eat. As 
for a well and the like, a division of them is impracticable. Thus 
it would seem that these things are impartible. Still such a rational 
mode must be adopted in the distribution of them as would obviate 
the destruction of the things themselves. If, without doing so, 
they be allowed to remain in common^ it is clear that, where, froth 
motives of malice, obstruction is thrown by one in the way of their 
enjoyment by the others, the things themselves would be unem- 
ployed from no one being able to enjoy them. 

43. The same author (Brihaspati) therefore points out the 
rational mode of distribution of the above things in the following 
passage : By the sale of cloths and ornaments ; by the recovery 
of a written debt ; by compensating the dressed food with nndressed 
grain, an equitable partition is made. Water drawn from a single 
pool or well shall be taken in due proportion. Let a single female 
slave be successively employed by co-heirs in their respective 
houses^ according to their several shares. If numerous, the slaves 
shall be distributed in equal allotments. The same law applies 
also to male servants. The benefits received from yoga-kshema 
shall be equally shared, and the pasture ground for cattle shall 
also be always used by the co-heirs in proportion to their allot- 

ments/'(2) 


(1) Brihaspati, xsv. 79— 80» 


(2) II, Cole. Dig., XXV. 8WB4, 


Ob the recovery of a written "debt] on collecting* the i?aine 
from the debtor. In due proportion] in proportion U) tlio mnix. 
of each. 

44. Usanas states : ^^Sacrificial gaios^ land,^ ilocii* 

ments, prepai*ed food, water, and women arc mdivisjblo aiiHing 
kinsmen even to the thousandth degree/^^^^ Tins t<‘Xt is, iinwi vrr, 
to be overlooked, and the sacrificial gains arid iaud are lu lio 
divided in the rational manner above intiicnttaL 

45. The conclusion is, that the gains derivas! Ir^oti sacrilii-os 
are divisible as also land the division of wliich (land) !s, huva'VrCj 
be made with the assent of all the co-heirs ; Prjij.hmti having fhv 
clared: '‘^Whatever act is done in respect of imiriovc^ajilo prijpert y 
without the consent of the co-heirs, every such act is to be coii*» 
sideredas not done where even one of the co-heirs dues nut cmisetii 
to it.''^ 

46. Again, the same author states : Partition doen not tiike 
place of house, lands, sacrificial gains, and aJso of what linen 
given by a father or a mother through affect ion 

47. The prohibition contained in the above? ]m.s-agu nifaiisNt 
division is, however, to be overlooked, and houses and rim \\kv ore 
to be equitably divided in the manner afore-inentMiiml. Antiord- 
ingly, Katjayana, by the passage: ‘^Visible proper! j\ lioiiw% 
land, and quadrupeds are to be divided/^^^-b expressly perinitH llio 
partition of house, &c. 

48. Likewise, the prohibition against the divisioii of wlmt 
has been given by a father through affection k also to Iw tli»re- 
garded in the case of immoveable property ^ it !ieiiif4 dceliirod liy 
Vriddha Yajiiavalkya : ''By the affectionate gilt of the futJicr, the 
cloths and ornaments are gained, but immovciiblc pfo|wrl}' m not 
gained even wdth the father’s indulgence/^*’) 

49. Again, the same author Hlates: *'Xo one im ciuiiptfioiii 
even to make a partition of the inheritance dchcmidoti from aiico* 
tors. It is simply to be enjoyed ; there can btt no gift or fiiIo of 
the same/’(4) Inheritance.' descended fnnn ancestors | land iiiid 
the like belonging hereditarily to tlie family. 

Ko one] not even the father or the like. 

By the particle "apPP{even) being added in tlm iSans^krii. pii^^ 
sages to the words " to make a partitiim/' it is shewn tlial wnnt 
of power applies also to a sale and the like. 

■■ 50. The conclusion hence is that no partifion, mih, nr gift 

'to be made of iiereditaay.dmmoveablo pmpcriv, ciceiit with tlic 
assent of the co-heirs. . ' ^ ^ 


{!) Not found. 

(2) IL Cole. BIg.j 484, ccckxir. 


fib L iUilv, Big., 4 I b .\i. 
( i) Not found/ 
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CHAPTER VIII. 

AUotmeni of .haros to sons, grandsons, and the like 

,, , 1* 1 -ijjiavalkya Ab'ioii^ those wlio^a i 

«»isgJ, tho ailolment „( sl.aro, i» iK^ootdiag tu , 1 ,, 

whGK:;f.u;rxtxjtrii'S^^ ™ “'"■“s 

"f ,sri;‘ .3tC 

.na.lG IlH'oag^r.tXtXih^SrlXaX*^ '“f" « 

Si;;:,;";?:"''' i 

itiv ..I .Uic..,|aal ” in!i'u7r,'uMt'XtXXX! f'"' <>fter« 

til!''!'',;/ " *■»> “""‘iiGG mnZidfll ■ 1’°"' “■ 

take OIK! Mimrc aiiiH-TtHiiiiiitr to tlu-ir fatliur -In ‘®®“® 

obtuin ,)H. /.4 .sharu duo to tlKiffaE 

fuUter.s, tbero j«li"stcd tlirougli 

UiiTer.oit,iatlH.ra, u-t a ,.Xoffr . *<>«« hy 

U.H boiilg oxj,ri,*!j.siy onjoiiiod. **’*'^'^* t^l'Scrvod 

Hud iu.s 

tlu* Ki’uiHlfulhiT dies, Kiiiy/iyaoa says - 

dio bch.ro parntioji, bis siiai siiull bu’allottod I , i • laaiija) 

hi, han received „„ iuriu„., from bis MraidSiW I»’«vidod 

'■ •■’ ban boca used J‘«ntagc. Tbo term 

H. Kmicm! wbchcr l,o bo a juuiur or a seoio^bJ-oftEr'^^ 

tlmn 'too. 

f<i) 0 !Hi,!j- to ii!l ibo brotiior.-.'hb Hiioltcd 

in brotl.ors] shall be divided 

s. Ti,„ hGt FutiWr .teto,, ..Ot (i, ,b.t 


0) Vajiumilkni, ii, lAi. 
Vi JbiJt ijtv. J t 


V!j Cole. 841. Ii,«." 
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b© also dead}^ let his son take the share ; beyond him sncoassioa 
st0ps/^(5) 

9. The meaning is, that the son of the grandson of the de* 
ceased proprietor takes, in default of his father, the share of his 
father. Where there is no such son too (U son of the grandson), 
but his sons are in existence, they, as the descendants of the 
deceased proprietor, do not take a share in the property of their 
great-grandfather. The right of inheritance hero ceases. 

10. The objector asks bow does a great-grandson at least take 
a share in bis great-grandfather’s property, the right by^ birth 
being ordained by law only where the son or grandson inhcTits tlie 
propei'ty of his father or grandfathei% 

H. This is true, but a great-grandson has boon declared en- 
titled to his great-grandfather’s property, just on the same prin- 
ciple on which a son and the like have been declared entitled to 
their mother’s property. This is simply because they survive the 
deceased, and offer funeral oblations to her. It has hence been 
properly declared : Let his sou take the share.” 

12. It must hence be understood that whoever, by reason of 
the deceased proprietor being related to him as father, grandfalhor, 
or great-grandfather, offers funeral oblations to him, becomes on- 
titled to participate in his (deceased’s) property notwitlL^iandiog 
that the deceased has got other sons, gniudsons, and the Hki‘. 

13.. Hence Devala: — Sages declare partition of hiirilaWm 
property to bo co-ordmate with the gifts of funeral 

14. The meaning is, that Manu and other sages con lent phitc 
the partition of inheritance as well as tlio presentation of funeral 
oblations to extend to the fourth in dosccat. 

15. Accordingly, the same author : — Parti tioii among par- 
ceners having undivided wealth [avibhaktavibhaktimtinj, ami 
being members of the same family, and who have long lived to- 
gether, shall' extend to the fourth in descent. This i» a Holilod 
rule. So far, [ie. as far as the fourth in desoout], kitisinim aro 
sapmdas, ic. connected hj funeral oblations. '*Boyoticl this, ti 
difference occurs in the offer of funeral cakes,”C3) 

16. Avibhaktavibbaktanam] among persons Imviag iiatlivi- 

ded wealth. Members of the same family] belonging to the nawo 
family but sprung from different branches. Who* have long lived 
together] who have resided together for a ooasiderablo period* 
Partition shall extend to the fourth in descent] partition iliEll Im 
allowed as far as the great-grandson of the deceased Tlitw 

stands the rule of partition of heritage among parceners spriiiiff 
from different branches of the same family. ^ ® 

1 7. ^ If it be asked how, in the ease of one whose fallicr is alivo, 
he obtains partition of his [deceased] grandfattiar’a property with 

(1) II. Cole. Kg.. 241. Ixxl. ^ f2) 11. 

l3) II. Cole. Dig., 242, Isxxi aud hxxii. 
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tlie grandfiitlier, whofclier nIovp’-ihiA n • acquired by 

are ordained for both the father and the so 

fathol®anJloinftl.e l^me^rknd ownership of 

grandfather or in a corrodv fniba '^R which was acquired by the 
which belonged to him.”(? ^ or m a chattel [dravyain] 

fromita£iSdl“t1 

111 the above passar^e of YllfiaLl^^ “I f“" used 

that a father and a son shall hiivo^ understood to mean 

import of the passage cvan^mt 1.^0 w I’tt 
namely, those of Katya™,., Vj,i.„, 

takes |ii;iee d,in'n(t^n'fe!Hm,M,rtJip^^ partition 

never bo resoriod' to in tlip case of ft P‘'ii‘<=i<^io" could 

Of t!.e like ; but, wifi, ixn'ard to soli !" T grandfather 

perty acquired bp the firthor ,> i.l- ’'^'at is, pro- 

tar treatiiig of partir^;;n £ in the dfap- 

partition prevailed in some instance! in former Igit'' 

-on if ihe®lZvi'»l;l^■“S’“t^" 

full fm*ci) wliirli t!io terms convey mJhohFtb^r ^‘•ll^^^yalkya, the 

KmiiJraHiVs ,„,,,„Ttv lakes iilaie elm .tlf partition of tho 
"lone, ,,„d fl,„{. „ ‘,„.ir,.r j, no? 7h?, 1* ‘SZf ' 

mnki* a gift the like of luJnlJ “ anthority, competent to 

tl.edeeeJs,„| ,,i„ tiiof so oT "flf «'».fr™nJson [S 

nwncrbhiti with Jim father ^ P^''^.'* possessing an enual 

being pciincuJ, and Vislum K a^eptabli! tt 

grand father's prupert v, the ownorshij) of fmli ' ^ 

•M r. , , • o»nmanip of father and soji is equal "(«) 

™-e ^f'th, nZ-rlT"!!"'” «■« in ll.o 

j" nnotinal, «.e father and .on 

m the onse of Ihe t-randfaUier's property^?'”„!l™ R h""*”'””'' 

WHO Jo tim (juestion, how could there cviJ«. !j ' • ^ 

OHO imssesses a ritrlit in- i * If *^ii inequality while 

P»pl.rty The SrMnftcm 


( 1 / Niji fwiiricl. 

f‘^1 II. Cok. iiiiH, xinv 


R ViBhnu, xril 2 . 


(3) Brihaspufci- xxr, 3 
W YajfiOTalkja, ii I 2 I, 
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defect, he [father] alone possesses iiiaependeiife power^ [s?4tot* 
ryamj and noli the sou* Hence alone arose tiio sbined dilh^reiice, 

22. Katyayana, however, ^ says: '^A sou has no owiiersliip 
[svamyam] over the self-acqnisitiou of the father/ 

But this passage must' ''be unflerstood to indicate ftiriij’dy the 
iucompotencG of the sou to enforce, at his ow^u will, a pai*tifi<*it o! 
such property during the life-time of the iutlicn*. It caiiinjt la) 
taken in its literal sense. There is thus no coninuliction, 

23. Vyasa, on this subject, is explicit iii hk terrus : ^'Soiis 
cannot claim a partition of wealth acquitted I)y their lathf*?* agaiiiii 
their father’s will.'^^C-) 

24 Brihaspati says Over property di^seeniliiig from u 

grandfather but sei55ed by strangei*H, which the hither by 

his own powers, and over what the .father ha*^ gained by Hrieitei% 
valour, or the like, ownership [svamyam] k declared to h«* in tliii 
father/H^^). Here, too, the term ownership’’ [svamyiiin i itiiiHt be 
understood, from the context of the passage, to finmii iriclepcifidciifc 
power [svatantryarn]. 

25. The same author also defines independent power: ** Ifo 
may give the wealth away at his pleasure or Idmsidf enjoy it [fibo* 
gam knry<itj» but after his death, his sous an) proiioiiiiced eiififled 
to equal shares.”! b 

26. 'The purport- of the above passage is llmt the bitlier, 
even without his son’s permiBsion/and on t!ie strenglli of liis own 
independence, is competent to make a gift or the like of Idn scdth 
acquired property, or make an unequal parfifioii of it in flio 
instances described in the cha'pter ' trea.ting of pimif.icm diiriiig 
life-time of the father. 

27. Katy^aua points-ouf, by the following fm-sage, tliiit mmn 
cannot compel their father to divide wdth them sueh ht^rcdilnry prcu 
perty as [by reasons of its being recovered] ranks uk scdf-aeifriirotl, 
as welliiB the self-acquired property of the fatlivr. \Vliati.n-i?r 
property seized by strangers, a father re<‘overR by his *iwit exf»r* 
tions, whatever a father himself acquirer, he net/d not gifo uiiy 
such property in partition to his sons.”("d 

28. The meaning is, that which behmgs iimwlitaiily to the 
family but had been seized by strangers ami recovonfil by tlm father 
through his self-exertion .alone, and that which was jicijiiirml bv 
the father himself thiwgh science, valour, tir idm like, i.hwHC the 
father need not give to his sons in partition. 


(S) Kot Fomui 


(ill xiv. 12* 

(i) Ihhh MW 13 . 


(1) ISTot Found. 
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CHAPTER IX. 

gTIUBITAKA, OR WOMAN^S PROPERTY. 


Of the different descriptions of $tr!dha7ia, 

1. ManUj in the first place^ describes the different kinds of 

stridhana, : Wliat was given before the nuptial fire [AdhyagniJ^i 

%vhat was presented in the bridal procession [Adfayavabanika] ^ 
"wluit was given through aifoction, and what has been received by 
her frojn lior brother, mother, or father, are donominated the six- 
fold property of a woman/'’^^) 

2, Katyayana here details the meaning of the first hemistich 
of the above passage. What is given to a woman at the time of 
her marriage before the nuptial Tire is celebrated by the wise as 
womaids property bestowed before the nuptial tiro [Adhyagni]* 
That gain which a woman recoives while she is conducted from her 
fatlun^'s honse [to her husband^s dwelling] is instanced as the pro- 
perty of a woman, under the name of gift presented in the bridal 
proceHsion [ Adhyavdhanika] . "What has been given to her through 
affection by her mother-in-law or by her father-in-law or has been 
given to hr»r at tlio time of making an obeisance at the feet is de- 
nominated an affectionate presciit.^^(2) 

What has been received by her from her brother, mother, or 
fafcliar] add to tlioso words “ occasionally on account of subsis- 
tence.^^. ■ . 

JS, llie term sixfohF^ has been used in the above text of 
Mann to avoid the supposition that what has been enumerated in 
the hemistifdi of the passage are the only sorts of strldhana. 

It is not to 1)0 taken as a restriction of a greatei* number [but as a 
tleiiial cif a Ichh]* Therefore, Yajuavalkya, in the passage; What 
was given to a* woman l\v the father, the mother, the husband, or 
a brolhcr, or received by her at the nuptial fire, or presented to her 
cm her hiisbaiid'H mumago to another wife [Adhiveclanika], as 
also any other [separate accpiisition], is denominated a woman^s 
property/''*^“‘^^ lian made use of the suppletory term Adya, any 
other [sepamto iiccpiimtloiij/^ 

‘1. Vishpii ilescribeH more than six kinds of stritlhana. What 
hfii been given to a woman by her father, her mother, her son, her 
brother, what has Ih!c?ii received by her before the nuptial fire, what 
has been presented to her on her husband ^s espousal of another 
wife (Adhivmkiiika), wdiat has been given to her by kindred as 
her }i©rr|iiiHiio iiucl a gift subsequent (Aiivudhoyika), all 

those coiistitiiln a wunmiFs separate property /H't) 

Atlhifedaniksi] what is given to the first w^ife as a compensa- 
lioii for flic siiporsesHioin 'What has bean given to Iier liy kindred]; 


fi| Miiiiii, ix. bi-i pi) yaiilavalk}^, ii. 140. 

p2) 11. C’ole. Biff*. 585, cccdih% ccceixv (4) Visliaii, xvil 18. 
iiad cccclxvh 
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the word "kindred” in this phrase refers to kindred, not heinf a 
father or any other above expressly mentioned. This is on the 
analogy of the phrase " beeves and oxen.”i»3 

6. Katyayana defines, as follows, tlie terms ‘.vn/fat’ and 
‘ Anvddheya^ “ Whatever is received an the prica', nf iumsithoid 
utensils, of beasts of burthen, of niilcdi cattle, of ornaments or dress 
or for works is called perquisite (nulka). Whut has htHtii receivcii 
hy a woman at a time subsequent to marriago fioin the family of 
her husband or from the husband or pureiits, Bhrigu prunoimeps 
-to be a gift subsequent [Anvadhoya].”i>J Jh-ice] firiecj ot household 
utensils, .&o. Received (used in the definition of hiiUch)] receiveil 
from the bridegroom or the like as the bride’s wealth and in tni^i 
for the bride. 

6. On the subject of gift of property tu a wonmn by a fat her, 
mother, or the like, for the sake of subsistence, tlie wime author 
further says: “Separate property, excejhiiig innnovtuibles, is to ho 
given to a woman by her father, mother, husband, brother, or 
kindred, according to the means of each, us far u:s two thmwitnd.”'^' 

7. The meaning is, that the wealth to ho given is tu bo exclu- 
sive of immoveable property, and that the gift may extend to two 
thousand Karsha Panas. 

8. Vyiisa, too: — “A present amounting to two thouRand at 
the utmost [paro] may be given [dityah] to a woman out of the 
wealth.”(®) 

“Dayah ”J may be given. Tliis is derived from the verb “ to 
give ” [Deeyata-Iti-Dfiyah] . 

Paro] the utmost. 

9. It is hence to be understood that property worth more than 
two thousand Karsha Panas is not to be allotted to a woman even 
by tlie wealthy, for the sake of her subsistence. 

10. With reference to the amount of gift so fixed, it is to be 
gathered that the payment is to be made every year, ami tliiit to 
such payment alone the rule in question is applicable. Where, how- 
ever, a payment is made, once for all, to meet the tdiurgcn of 
subsistence for several years, neither the reatrictiou of amount as 
above shewn, nor the prohibition against the gift of imniovi-ublo 
property, applies. 

11. Ornaments or the like given to a woman on condition that 
they are to he worn only on oecasion.s of festivals, Ac,, as well as 


(1) IT. Cole. Dig., 588, cceclsviii. (2) 11. tidln. Dig,, ccfclxviii. 
(u) II. Colo, Dig, 600, ccwlxxxii. 

(a) The analogy of the phrase ‘ heeves and oxi'ii ’.] T!,is w what tji technii-njlv 

well known as ‘gobalivardhanyava’, Tho word * go’ li agoinorit* toriii iii t.ho ilMicitfl 
tion of -whicli ‘balivarda’ m included* Therefore when tiiti wonk * lyo * ami * baii- 
varda’ happen to ba both subjects or objects of the saiuo preniicatw, ibn iterMitatlim 
of the former is narrowed so as to exclude the thing denotJ'^d by the liitrer fiiiil ili«« 
to justify the separate meution of the latter. The same rwlo I« npiiik-ti i|i i,li« own- 
struction of wonln in such sentences as * fetch the llrahminii liiid VnniiiiUm,* 
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property given with a view of defrauding the co-lieirSj will^ not 
coastitiito stridhana or separate property of a womaii^ for Katya* 
yana thus declares: Bat whatever has been given conditionally 
or with a fraudulent design by the father, brother, or husband, is 
declared not to be stridhana or woman’s property 

12, The objector' says: — 'A gift 'made by the father or the 
like dues nut become stridhana or woman’s property, even where it 
is made ancoiiditionally and without a fraudulent design ; for there 
is the tcjxfc : A wife, a son, and a slave 'are all incapable of property 
[nirdlmna]; the wealth which they may earn is the wealth of the 
man to wlium they belong.”!^) 

13, Iteply, this is not so. As. the word ^Svife” has been used 
in the passage above quoted with the words ‘^son, &c.,” it must 
be Limlersfcood that it is not thereby intended to declare a woman 
to be Jictimliy incapable of property [nirdhana], as, in that case, 
incapability in question would also apply to a son, which is quite 
opposed to law, 3'he ])as.sage is simply indicative of the want of 
independent power of a woman to make expenditure or the like 
from the wealth. The spirit of the passage must hence be under- 
HtomI to be that a wife and others cannot make expenditure even 
of tlieir si‘parate property without the permission of him to whom 
th<‘y belong. 


14, "Maua^ therefore, says Women sliould never make ex- 
penditure ! niriiarain] from the wealth of the family common to 
many, iiichisivo of themselves, or even from their separate property, 
without the fsermission of their respective lords/’(*h 

15. The meaning is, that women who are naturally wanting 
in iiidtfpeinlmieu cannot, of their own choice, make clisborscmentsj 
UHtq or the like of property belonging in common to themselves 
and their luiBbands, or of property belonging to them exclusively* 

U5, Or the pU'^siige, A wife, a son and a slave arc all incap- 
abki^of' property jiurcilmiiH], (para. 12), may bo taken as 

relating to the Wi.iiit li earned by a woman by mecliaiiicai arts or the 
like ; fur, in n>pect of such wealth, Katydyana says: ‘^The wealth 
which is earned by mechanical arts or which is received through 
afleclioii froiii others, u always subject to her hasbaiurs dondiiion. 
The rest proiitjuucud lu bu the woman’s property (stridhana) 

Fruiii oiliersj frum friends or the like. This is so to be eoii« 
striicfJ, for it has already [para. I of this section] boon noticed that 
whatever is rccitiVial from the father or tho like is stridhana. 


( I; I im *uha Dig., tivO, 
(‘i) Aimnymuiis* 


d») Maim, ix. 

( I) IL Cole* Dig., liSlh ccccixSi 
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'SECTION II. 

Dominion over strldhma, or separate properUj of a woman. 

1. Vyasa “ Whafc has been given to a woman by lier iiu.s- 
band, she may consume as she ])lea.ses.’’0 ) 

2. The author points out by the above text the iiuiopoiideal, 
power o£a female over what was given to lu;r ify her husband 
after having, by the particle “eha” usckI in the tf>xi, hinted the 
absolute dominion of a female over sucli kind of wealth also as is 
called ‘'Saudayika.” 

3. Katyayana, too, on the subject: — "The imlopendcneo of 
women who have received the gift termed yaudayika is recog- 
nized in regard to that property, for it was given t<> sootho them, 
and for their maintenance. The power of woituni over Saudiiyika 
is ever celebrated, both in respect of donation atid of sale iicC(>r!l- 
ing to their pleasure, even in the case of immovc!ibh;s. Jmt the 
woman use her husband’s donation as she pleases, whem^ he is 
deceased; but while he lives, she should curefuily pre.servo it.’h^i 

4. By the use of the word “ever” in the second of tho above 
texts, it is "understood that a woman po-sscsses indopeadent power 
over the stridhana termed Saud^yika even during the life-time of 
her husband. In regard, however, to the husband’s donation, that 
is, what was given % the husband, she is declared, by the three* 
quarters of the verse immediately following the second text above 
noticed, to acquire independent right only after the d«th of her 
husband. But while he lives, she is incompoteut to ‘dispose of 
what was given to her by him without his pcrrais.sion. She is only 
hound to preserve that; “ she should carefully preserve it.”!**! 

5. The same author [Katyayana] also defines Sauddyika: 

That which is received by a married woman or by a maiden ju the 

house of her husband, or of her father, from her brother or from 
her parents, is termed the gift of affectionate kindred [Saadil- 
yika].”W 

That which is I'ecoived] the wealth that is received, 

6. Vyasa, accordingly: — “Wealth which is received by a 
woman either at the time of, or subsequent to, marriage, from the 
house of the father or the husband, is denominated ' yauddyika’.”® 

7. Both the foregoing passages tend to show that Sauduyika 
is the wealth called “ Yautaka,” or the like, received by a woman 
from her own parents or persons connected with them, in the houso 
of either her father or her husband, from the time of her betroth- 
al to_ the completion of the ceremony to be performed on the 
occasion of her entering her lord’s house. 

8. The objector here says ; It is stated in the Nighanta 


(1) 11. Cole, Dig., 689, eecclxx. 

(2) JhiSf £84, cccclxzv. 


(6) Not found. 


(3) n. Cole, Dig., 595, ceeekxvii. 

{4) Ibid, 684, ocoolwiv. 
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[D'icMdnary] tBat Whatever '^yantaka^ or the like is given, is 
called ^ Sudaya’ and it is the absolute property of a female/^ How, 
then, it is called hero Sauddyika/^ ? 

d* The reply is that, according to grammar, ‘SSaudayika^^ 
boars the same sense with its etymon “ Sudaya/^ 

10. Over immoveable property, however, given to a woman 
by her husband, she does not possess independent power. Karada, 
accordingly What lias been given by an affectionate husband 
to liis wife, she may consume as she pleases, wdien he is dead or 
may give it away, excepting immoveable property.’^CO 

] 1 . The purport of the above passage is, tliat a wife posses- 
ses no independent power over immoveable property given by her 
husband, even after his death. 

By the words she pleases’’ used in the above text of 
Ishirada, the liberty over other than immoveables is shewn, 

12. From all the foregoing, it must be concluded that wmmen 
jioHsess independent power only over Saudayika and over their 
husband’s donation excerpting immoveables, and their power is not 
independent over other sorts of property although they may be 

sfcridhaiui. 

lo. As fur the husband and the like, they possess no indepen- 
duni power over any sort of stridhana, for Katydyana says 
*^Neithcr the husband, nor the son, nor the father, nor the brothers 
can assume the power over a woman’s property to take it or 
bestow Tliis is because the husband and others possess no 

ownership over such property* Hence the same author continues: — 
It any one of tiieso persons by force consumet the woman’s pro- 
perty, ho shall be compelled to make it good witlnnterosfc and shall 
also incur a line. If such person having obtained her consent, 
use the property amicably, he shall be roquii*ed to pay the princi- 
pal wliea ho becomes rich*”l^i 

14, From its being mentioned that the principal is payable 
when ho becomes rich, it is inferrible that the re-payment of even 
til© principal is luit necessary in the case of a poor man. It also 
appears from re-payment of the principal being enjoined even 
where siridbana is used with permisaiou, that tlte husband and 
tlio like are wanting not only in independent power, but ako in 
ownership over siridliana. It must hence be understood that in a 
liiisbaiKFs property, the wife, by reason of her marriage, possesses 
always ownership, though not of independent character, but that 
tho htisbatid does not possess even such ownership in lik wife’s 
property, 

15. Heiico Devala declares, by the following passage, that 
the huisbaiid is not conipetont even to nm the stridhana of his wife. 


ft) Kot foimii in Sirada, S, B, E. Serki but found quoted as hi» ia 
11. Cola Die., cecekxvi. 

(2) E. Oolti Oif * 1 5Wi 0) K* Ook* Dig* > 604 6 mi 
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“Ilur subBiiitcnce [vritU], Iicf oriiamtiitM, lier porijui.sitn, ami her 

gams ' [labliaiu] art) ilw mnrnhiv property of it iTiiiiiau, ^:||^ ^ IwrM! 
oxcliisiTcly enjoys it, md her Iiiislmncl kis no right it onlivsH 

in distress. Jfiie let it gojn yuiii> or^euimnmf* if, Ih' imi^t rc*|my 
til 0 value to the woman with Ii givmi Ijy 

the father or the like for j^-Upkinr ihyt wlikb k 

gained is Lablmim [Labhyiitn iti labkih , . riehT I Iti- 

that which, a woman receives on of an mi 

offering to gratify iVuwati i)r of luo* godtl»‘”-«, ranksalsooH Kiriilhana. 

The pronoun *^4ierself has lieen UM«*d nitof sin*/' in the alitivo 
])assagOj in order to show that fhe properly is to 'lie mi joyed fty the 
woman even to the exehisioii of her offspring. tor ilii» leveliHion of 
the husband, that has been expressly providml for by the seiileiira; 

And her husband has no right to iim 3 if/^ The iiii‘*baint hiniHtdf 
being excluded, the exchikon of ilu* other rebiiivcH siirh m brollier^ 
or the like, is inforriblu by the aiuilog^y of the h^if uml 

In vain] m occasions when ibere k no ilislress. 

I£ ho let it go] if ho gives it away, 

16. The above passage of Do\ ala is applimibh* to a ci'iso itlioro 
a husband gives away or coiisume^ his rule's strnlliiiii;i 'wiiltoiiti 
her [wife’s] perinissioii hui w!Ui{i,d This inferrible fniiii 

the circumstance that no injunction of penally, such ns lino, an* 
nexed to the direction contained in tho piissage that thij faliio of 
the property must be re-paid to the wtumin wiiii iiiicri;bU 

17* By the sentence: *^‘l!er husband }iii» iio right to two it 
unless in distress in the above passage of llovala, it woiiid appeiir 
that, in times of distress, the husband ulono h compvtciit Co iwo tins 
woman’s property and none else. 

18. Therefore, in the mihimimnt text of tlie miinc iiiitliur: 

tho property of a woman may bo used to redieve ii distrewseil 
son,” the words ^^by tho Imslmnd ” must be iinderst^iml after tlici 
words '' may bo used.” Ilie term son ” ims been mml in doiioio 
any member of tho family. Tho distroHs roferrml to iniiiil bool: 
such a clmracter as it is impossible k> get rid of, exctpl with llio 
use of strldhana. 

To relieve] to save. By the partiek r« ” [or] being iiscil 
in the above passage, it must be nnderstood fcliati on other uccasioim 
also of extreme distress incapable of being obvialtal except willi 
the use of stridhana, tho. husband is. coiiipeteiit to wse or gba ife' 
away^ though ho may not have obtained the perniissioii of Ills ivife 
for the same. 

^ 19* Iho objector hare asks how could coiiipeieiscy b® declared 

in^a man to use or give away anolherk properly without the 
mission of such other person? * 


( 1 ) IL Cola, Dig. Sitl, ccclxx%% 
(a) nie Rol0i p. m of ilils foiumt . 
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20, The reply is that, even slionid the permkBion of the owner 
be wanting, where the owner in one [as a wife] subject to the 
control of tho party requiring the stridhana, although he is not 
compofc( 3 nt to alienate the property at will, yet his competency to 
use or consume it with the view of getting rid of a distress has 
been expressly sanctioned by the passage above quoted. Hence, 
there is no illegality in the matter. . . 


21, Yajfiavalkya on the sixbject; — A husband is not liablo 
to make good the property of his wife taken by him in a famine 
or for the performance of a duty or during illness or while under 

rostraint/^d) 


For the perfomance of a duty] whether the duty be perform^ 
able daily or occasionally. The particle cha'^ used in tho text 
t(mils to show that the duty contemplated x'cfers also to a tempera* 
duty [kainyani] and, in some instances, to expiatory ceremoniesl 
Bucdi us graha jmjha or the like. While under restraint] "while 
under tho coercion of creditors or the like, which it is impossible 
to get rid of without payment of money. Taken by him] taken 
by him under circumstances leaving no alternative. After the 
Hontenee A husband is not liable to make good,^^ add the words. 
Where ho Ims no, means to re-pay the amount, as in the case of 
poverty/^ When he acquires moans, it is necessary that he should 
re-pay what he has taken out of the stridhana. 

-Ab J\;ityayanu, in some instances, declares re-payment not to 
bo imperativi'. Wliatever has been knowingly permitted through 
afl’ecl'iim to be taken by one afflicted by ' disease, suffering from grief 
or sorely pressed by creditors, ho may re-pay it whenever it is his 
will to do Knowingly]; the. knowledge referred to must bo 

of the wife*. Permitted] allowed, \ 


23, Although this |>asR{ige, from..b(3ing placed in the Srariti 
iif Katya, yaiia next to the three texts; ^^Keither the husband, 
nor t’liij Hull, Ac., pam. 13/* %vould lead to tho supposition that 
it is applicable) t*) the Inisband and others also, yet a consider*- 
atioii of the texts folbnviiig the passage, shews that tho passage 
ill qiicmtiofi is applicable to the husband ahm* The texts are ; 

if the linsbarid have a second wife, and do not show honour 
to Ills first wife, he shail be compelled by force to restore iho 
property, t!ic3iigl! aiiiicably lent to him. If suitable food, raiment, 
and (Imof ling bo wiiliheld from the woman, she may exact her own 

d.properiy)**ba3 

24, Wheriq lnnva\mr, the woman is extremely wicked, even 
if ilie had riot.pcnmdtted the use of her geparate property [asabovo 

she is herself iiieimipetent to use it, for the Biimo author 
IKdlyayium] nays But a wife who does malicious acts injuri- 
ous to her liusbaiid, who has no sense of shame, who di'struys ilio 
wealth, or who takeH ihdight in being faithless to liis bod, is held 


f!) yiSjwiViiikyjo li. 147. (21 11 . Cole. Big., eecclscxv— 7. 

ill) IL Cole. Big., ececliixL 
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ua worthy of striahaaa or separate proporty-^'^^^ I'n worthy] n«. 

worthy to alienate at will. 

25; A stridhana promised hy the htisband Hiiit nnf jiooepted 
by the wife daring his lifo-timfj must be paid tu hor ai'ti'rwardii. 
Accordingly, KdtjAyana What was pnuinse.l in a wotimn •. ^ 5.. r 
stridhana by her hasband mast be delivered by lii'< sons liico a 

d0bt/d2) The word “son" includes also tin? grandson. 

20, By the nso of the words “like a d?>bt,” d will i» soon 
that this passage also tends to show that sons oihI thi' like possess 
no ownership whatever over tho stridhana of i In ir m(?t !i*«r. Heueo 
it is settled that there is no partition of strlillmim daring Uu* Ui'e- 
time of the woman, sho herself being the oseluHive tiwner of it. 

27. Therefor^ Mann Their kinsmen wliu lakt? their 
wealth in their life-time, a virtnous king shonld cbiistiw? by indict- 
ing the punishment of theft, Bnch ornaments ns aro worn by women 
during the life of their hnslj«nd, tho heirs of tho lnwbiind shall not 
divide among themselves : they who do so an' degraded from thoir 

caste."i8) 

28. As are worn] ; here the word " constantly" must be 
added; for constant wearing raises tho presumpikm that tho 
ornaments worn are stridhana, and oscludos every hypothesis of 
fraudulent motive. As the above passage refers to property posi- 
tively ascertained to bo .stridhana, it must bo nndorstood that 
constant wearing is essential to constitute such pnipvrty. Kiasiuon'J 
daughter’s son and tho like. 


.SECTION 111, 

A^iiceem'on iu woman’s properfy, 

1. Manu : — “ What she received after marriage ( Anvidhoya), 
and what her lord may have given through affection (pritona), shall 
be inherited, oven if sho die in his life-time, by h«tr ehildrca 
(Praja).’’(‘t) 

2. Anvddheya is wealth received by a woman stibswjnont to 
marriage from the family of her husband or from tin? family of her 
father, it being declared by Khtyayana : “ What has been received 
by a woman from the family of her husband, at a time posterior to 
her marriage, is called a gift subsequent (Anvddboya) ; and »r* is 
that which is similarly received from tho family of her fHthor.’b'''t 

3. In disjoining the compound term " Auvsldheya," anu- 
4dheya is obtained. The sense of anu ‘ after ’ i.'i o.?6plttioi)d by what 
has been said in the text, " at a time posierhi- to her marriage," 
and of ddheya ‘ to be received ’ by the word “ received " uiod in 
the text. 


il‘. waI cocolxxxiv 

(2) lh*4, 601, ccccksiiii. 


(5) ii. Cole. Dig,, 587, cccclxviii, 


i'l) Maim, i*. 800. 
..(t) Ifrid, i*. 105. 







'■ -.M 4 Tbe pitrport of the passage is, that Aimldheya and what 
was gireu through aEfectiou by the husband alone^s (pritidatta) , both 
these kinds of strldharia, on the death of the woman wlio was the 
owner thereof, become the property of her children, male cand 
female, that live at the moment next succeeding that of the death 
ol the woman. Hence, the property of a woman leaving children 
will not be inherited by the husband, even tlioogh ho survives her, 
but only by the surviving children of the woman. 

5. From the foregoing, it would appear that survival is the 
only circumstance recognized by law as creating a right to inherit 
the property oi; a deceased woman. Therefore, wherever the pro- 
perty of one dying without issue devolves on another by reason of 
the death of the proprietor, survival alone is considered as confer- 
ring a right on the inlieritor to inherit the property of the deceased. 

0. By the meutiou of the common term children/^ in the 
above text of Mami, it is understood Unit both the male and female 
children acquire, at oiie and the same time, a right to inherit the 
two kinds of stridhana rtd‘erred to in the text, namely, Anvadheya 
and Pritidatta ; and that the property, therefore, descends simulta- 
neously to them, and not first to daughters, and on failure of them, 
to sons„ Tht? djinglitio’s and sons, or, in other words, the brothers 
and Bisters, must therefore <livitle the property among them. It 
?nttBt hence he umhu'sinod that the passage of the same author 
[Maim I : When the mother is dead, lot all the uterine brothers 
liiifl the uterine sisters equally divide the maternal estate, ig 
applicable if) the twn descriptions of stridharui [Anvadheya and 
Frilidiitta] iiientioned l,jy himself in the proeediog passage. 

7. On the sumo subjf»et, Brihaspati notices a distinction : A 
woiiuiiPs projun'ty goes to her children [male] and the daughter 
also ih a sharer with i.hoin, provided slie be unaSiaiiced; but if 
mariiod, slic reccircH a mere token of 

8. ill the nluivu pasHUges of Manu and Brihaspati, tlio con- 

jirnctivo partieic is used to indicate reciprocation [itaretara]. 

It is therefore to l:m understood that partition takes place among 
them [broiiierH and Histers] on principles of reciprocity. lu other 
words, brothers and nisters share together. 

fh Hemet* Kltylyaua: ^‘dSislers having hmsbaiids shall shai^e 

with kliisrneiid^'’h .. . 

KifiHimm means I'lrothers born of the same mother. The 
words ^'‘iiii.viyg liusluiiids were used in the test, in order to 
eschiik* widtovs, buf nut luiafiianced daughters ; for tlie exedusion 
of iimdfia.maal dayghirrs would CHUtradiet the preceding passage, 

H), Maim, referring lo such daugl^u*s m share ecpmlly with 
brofhers by the Mime triother, deciares,* — Even to the daughters 
of thosr* liaiialiters, something suitable may be given through affco 
lion fmin liio of their maternal gratidmotliei%”bb 


34 


{1| Miifiu. h. 1Sl2, 

(2) Kf . i/. 


(*.l) Hot found, 

( 4 ) Mmiip k. 193, 


mmt ' aHMBEm* 


265 

Suitable '' means so far as is necessary for tbe performance 
of religious duties, regard being had to the poor condition and the 
like of the party receiving the amount. 

11 If it be asked how something can be declared to be given 
to a daughter’s daughter from the grand rnodier’H property while 
she possesses no sort of ownership over it during the iile-tiiiie of tlio 
brothers and sisters [that is, the sous and dausilifcersl of the 
deceased grandmother ? the reply is as follows : an unmarried 
daughter, though not entitled to inherit the ol her lather 

(havino* sons), is declared by law to be entitled to receive one-foiirfcli 
portion from her brother. Likewise in this iuHtiince also, although 
a grand-daughter has no ownership, yet something may be pin^vto 
her by the brothers and sisters on the strength of tiio precept (per*- 
‘ mitting such a payment) . There is, however, this cliflorenmn In 
the case of an unmarried daughter, although she is not entitled to 
inherit the property of her father, yet Mann, bearing in mind ihiit 
she possesses an interest hj birth ovei* the said property, attaches a 
penalty to the non-payment (of oue-fourth portion fo her) by 
the passage : '' And they who refuse it shall Im degmdmV* But in 
the present instance, the grand-daughter pOHSCHses no iiitewst by 
birth, and, therefore, it has been said in the passage miiy bo given 
through affection/’ thereby implying that if there be affectifin, 
something may be given ; otherwise not, 

12. The same author [Manu] further ntatos that ti cerlaiii 
other kind of stridhana, or separate property belonging to tli© 
mother, goes to unmarried daughters alone aiitl not to all fbiiighteri 
and brothers generally. Property given to thcrmotiior on her 
marriage or ‘Yautaka,’ is the share of her unmarried datiglitor«.”CB 

13. Yautaka is wealth given by any one to Ibi brido and 
bridegroom, while seated together, at a marriage or the like, it it 
said in the Nighantu [Dictionary] that ^^tho word Yfiiitaka is 
derived from their being then joined together [jiita]/' The 
meaning is, that wealth given to the bride and bridegroom m de- 
nominated Yautaka, the term Yautaka” deriving tin origin from 
"^^yuta” (mingling). 

14* Devasvdmi, however, contemplates Yaufaka to be of Iwo 
descriptions. What was received from the father’s house, being 
different from what was received from the liotiso of the liiiiibaiid, 
is called the mother’s Yautaka. It beloiign es.cbisi?e!j lo the 
mother.” The propriety of this opinion is doublful, the ilirtliiic- 
tion being one created by the author [Devasvdiui j liiinsclf. 

15. The distribution of Yautaka, where there are sevaml mm* 
married daughters, is to take place according to the priiicipto, 

Equality is the rule where there is nofchiifg laid down to llie eon* 
trary a different mode of partition not being prescribed. 

16. The maternal estate, not included in the tlirr© kinds abovi 
noticed, belongs only to such daughters as are iiiiinarrietl and iia* 


(1) mt found. 


'.provided thougli marriedj, and not to all dangliters indiscriminately* 
'iledordingly, Gautama : A woman^s property goes to her daugh*- 
ters unmarried and unprovided/^^^) 

17. The meaning is, that such kinds o£ stridbana as are 
denominated Adhyagni and the like belong to daughters un- 
married, and married but unprovided. The wealth is to be divided 
among such daughters alone. The term unprovided/^ used in 
the above text of Gautama, is to be interpreted, accor'ding to Apa- 
r^rka, as implying an issueless, unendowed (that is destitute of 
wealth), unfortunate (durbhaga), or a widowed daughter. The 
construction which Vijuanesvara has put upon the passage is to 
b% rejected as founded on assumptions unwarranted. 

18. Yajuavalkya lays down a further rule on the subject. 

The daughters share the residue of their motheris property after 

payment of her dcbfcs.^Ha) 

19. The meaning is that, after the death of the mother, her 
daughters unmarried and unprovided are to share equally the resi- 
due of their mothcr^s wealth after discharging the debts that had 

been contracted by her. 

20. If there be no such daughters, the same author adds : 

And the issue succeed in their default/^(^) 

21. Karada lays down the same rule in more explicit terms : 
**” On failure of daughters, their issue/^G) .. 

22. As unmarried daughters could have no issue, the above 
text must necessarily be understood to refer to the issue of married 
daughters. It in further inferrible tlmt- the issue must be female, 
the wealth clesceiidiag in the female line.-'-.The comprehensive term 

issue has been used in the text to--. admit of the male issue of 
daughters taking the wealth in default of the female issue. 

23. On failure of daughters sons also, the sons of the deceased 
woman divide her wealth and debts ; it appearing from the text of 
yijfiiivalfcyii : “ .Let sous dividooc} ually -the assets and. debts after 
tlio flealli of their juirants [pitarauJ/’CS) that, after the death of 
the mother-* the smiih are eiititicd to divide 'equally her wealth and 
also her debts* Wore the text licdd inapplicable to the maternal 
©state, the use of Ihii ekasosiia term ^pitarau^ parents in the 
text wouM becoirii! useless. 

24* Ja default of sons, the assets and debts of the deceased 
go io her son^s sous. Thm is because by the text : Debts must 
1>© paid by sous and soim^ sons^ sons are declared liable 

to fiiscliargo the debts of tiioir paternal grandmother, and because 
il is laid down that debts must bo discharged by those that take 
th© ifticts. 

2d. Whore the gniiidsoiis are by different sons, and the year 


P) iiviii* 24 

ft) Yijtovalkm ii. 117, 

{8) jitu iit ni 


(4) Hoi found in Hiraclt* 
Ch) YijfiAmlkya, if. 117. 
($) im, li 
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nneaml in namber, the aliotmenfc of shares to them, during parti, 
tion of their grandmother’s assets and debts, is lo be [as is tho 
case in the partition of grandfather’s property] acceniing to tl.eir 

3;i'0Sp6Cti?0 fathovB* Lik0vviB0ji w.b0r0 tli.^ro iiUi 14 * 111114 * 

daughters aad grutidBOUs by dilTcrc^iit daiighti'Ks lujd luirqual lii 
number tlieir shares are to be allotted to tlieio llinnigli llieir 

mothers: it being declared by Gautama: “ Or tlm partition may 

be according to the inofclicrS; and a particular tli^iributitoi luay hv 

made in the respective sets.”lb 

2G. Katyiiyana says “ On failuro of daughters, the iitheril- 
anoe goes to sous.'’(2) The term “daughters” used in this text 
means unmarried daughters, as in their case only tiiero could exist 
no issue of either sex. The text of Katyiiyana must, therefore, bo 
understood as applicable to that hind of struiliuiia which is called 
“Yautaka.” 

27. Where a wife leaves no progeny, her wealth goes to her 
husband,- it being declared by YijSavalkya : “ Tho property of a 
childless woman [man-ied] in the form denominated I'.riilima or 
even in any of the four [imblamed modes of marriage] goes to her 
husband.”!®) By the use of the particle ajd “ even ” in the above 
text, the marriage of the form of “ Gilndharva” is also included. 

28. Hence, Manu It is ordained that tho property of u 
woman married in the form called Brahma, Daiva, Arsha, Gdn- 
dharva or Prajapatya, shall go to the husband, if «ho die without 
issue.”W 

29. The property of a woman married in one of tho five forms 
specified, goes, in default of heirs from daughters down to the 
son’s son, to the husband of the deceased and not to the mothor 
and the like relations. 

80. The text of K^tyAyana : — “ Wh«^ was given by kinsmen 
goes, in default of the kinsmen, to her husband refers to tho pro- 
perty of a woman married in any but the five forms of marriHgo 
above described; for the same author has accordingly dochtred : — 
“ What is received from parents by a wnman imirried in the Conn 
called 'Asura’ and the like, goes, in default of her issue, to hyr 
mother and father.” 

Eeceived from parents] received from mollier, or father, a* a 
present. In default of her issue] in default of the issue of tho 
woman married in the form of Asnra or the like. The word “ isguo” 
denotes the whole range of heirs from daught(*r’.s son to arm’s son, 
who have been declared above as capable of inheriting stridhana. 

81. ,Yama says: — “Wealth which is given at tho marriage 
called ‘ Asnra ’ or the like is to be taken by the father akuio, whore 
the woman dies without issue.”!'’) The word “ given ” used in the 


(1) .Gaatamai xsviii* 17. 
(•2) Not found. , ■ 
(3) Yijnavalkya, ii. 14£. 


(4) Maim, ij;. U'fi, 

(5) II. Cole. Dig.. 620, tbtii, 

(6) Jm, 616, d ® 
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tenl# given ‘by thie faliier,^'^ and kance this text is not in- 

ootsisfcent witk tka one already cited* 

32. In like manner, ih must also be understood that stridhana 
or property given to a woman married in the form of Asura or 
the like:? by her paternal uncle, brother, maternal uncle, and other 
similar relations, reverts, after her death, to such relations, where 
they survive her, and that failing them, it goes to her husband. 
Gautama, however, as an exception to this rule, says that a certain 
kind of donation made by relations does not go back to the donors. 

The sister^s perquisite [atiZfo] belongs to the uterine brothers ; 
after them, it goes to the mother.”(^) 

33. The definition of mlka is given in the former section. 
This kind of property, though given by the bridegroom and the 
like, does not revert to them, but goes to the uterine brothers, and 
in default of them,. to the mother. ■ 

84. Sanklia, after premising ^^may take back,^^ proceeds The 
bridegroom [may take back] his nuptial present.’^<«) This text 
must be considered as applicable to the case of a bride dying before 
the completion of the marriage; it being declared by Yajnavalkya : 
If she die, let what had been presented be taken back/T-'O 

What had been presented] whether a stilka, ornaments, or 
the like. Be taken back] be taken back by the bridegroom. 

35. Baudh4yana, refeiTing to the wealth of a damsel, says 
The wealth of a deceased damsel, let the uterine brothers them- 
selves take. On failure of them, it shall belong to the mother ; or 
if she bo dead, to the father/T‘t) 

36. Brihaspati enumerates secondary mothers and points out 
who taken their inheritance. The sister of' a mother, the wife of 
a matertial or of a paternal uncle, the sister of a father, the mother 
of a wife, and the wife of an elder brother are declared equal to a 
mother. If they leave no (male) issue of their body, nor the son, 
of a daughter, nor a daughter, the sisteria son and the like slmli 
inherit tlieir property 

37. The sons of the sisters of the deceased take the property 
of their roatermil aimt. likewise, it miisfe.be understood, by the 
use of the tvortis *^iind the like” in the text, that the other , heirs 
arc to take the wealth of their respective ■aecoiidary mothers in due 
order. 

88, Ijikcwise, the issue of a rival wife takes the property of 
the step*iiiotlior, where the latter leaves no progeny, Imsband, or 
the like, 

39. Manu dodarea that, in certain instances, the issue of a 
particular class of rival wives take the property of tha. deceased 
uttp-iiiother notwitlistoiiditig the survival of the lafefcoris husband, 


(1) Gaultaift* ixviii. 25. (S) Yijfiavalkvs, ii. 

*.2) Ih Coir. Bif. 4m. (4) Fol found 

(5) itv. 88 and S§, 
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£ 1 . 1 . t, at. +^n like. "The wealth of a woman which has 

S'l s'r T -r;; 

damsel take ; or let it belong to her o&pi mg. „ . . . 

40 By the phrase " given to her by h<*r father, _ it is in- 
tended to show tLt the Br^hraiin damsel takc.s tho inheritance 
even if the brother, father, and others who are declared above to 
be capable of taking the inheritance should exist. 1 he fiurpoi i, of 
the passage hence is, that the property of a woman of a dam 
different horn that of her husband is mhented where she has no 
issue, by the damsel of another wife ot the sumo dam with her 
husband, or her offspring. 

41. It is. inferrible from the above passage that where there 
are several wives, all of classes difereni from that of the husband, 
the wealth of a wife dying without issue is inherited, not by the 
damsel of another wife or her offspring, but by the husband alone, 
where the marriage had taken place in one of the approved forms, 
such as Brahma and the like, and, in other cases, by the donor 
himself. 

42. Katyayana closes the subject of stridhana by tho follow- 
ing verse: Thus the law relating to stridhana or womaQ s 

property and the partition thereof has been explained, 

43. The meaning is, that the law thus expounded and the 
rules of partition thus detailed relate to stridhana or woman’s 
separate property. 


CHAPTER X. 

Oil partition oficealth received through secondary fathetx, 

1. Manu: — "Not brothers nor parents, but sons inherit the 
property of their father.”(^l 

2. Here, the objector says: “ Maim has already declared ; — 
'A legitimate son (aurasa) is alone the lord of the fallier’s wealth. ’('*> 
This sufficiently indicates the exclusion of brothers and others from 
the participation of the deceased’s wealth. While so, what neces- 
sity was there for express exclusion being made of them in the text 
above quoted. It could not be said that the above text relates to 
sons deceased ; for, it would bo clearly inconsistent with tho plain 
wording of the text that sons inherit the property of their father.” 

3. The reply is : — In tho sentence “ Sons inherit tho property 
of their father, ” the words “ father” and " .sons” refer to tho secon- 
dary father and secondary sons. The moaning^ hence is this : I’he 
sons of the description of kshetraja and the like inherit the pro- 
perty of their respective fathers, [namely, the husband of the 
woman on whom the kshetraja was procreated and the like,] and 
not the brothers, &c., of such fathers. 


1) Manu, ix. 198. 

(2) Not found. 


(3) Manu. ix. 183. 

(4) Manu, ix. 163. 
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, ; ,4- The same author [Manu] defines kshetraja and the other 

classes of secondary sons : — 

I. — He who was begotten, according to law, on the wife of a 
man deceased, impotent, or degraded, after due authority given to 
her, is called Mhetmja or the lawful son of the wife, 

II. — He whom his father or mother affectionately gives as a 
son, being alike [by class] and in a time of distress, confirming 
the gift with water, is called ‘ dattrima’ or a son given. 

III. — He is considered as ^kritrima’ or a son made, whom a 
man acquainted, with right and wrong tabes, the boy being equal 
ill class and eiidned with filial virtues. 

IV. — In whose mansion soever if a male child shall bo broutTht 

forth, if tho roal father cannot be discovered, that child is called 
‘ gudhiif,pa,una’ or a son of concealed birth in the house, and 
belongs to tho lord of the wife [by whom the child was secretly 
conceived]. ' ' ' \ 

V. — A boy, wliom a man receives a.s liis own son after he has 
been de.serted by both his panmts or by cither of them, is called an 
‘ apaviddha ’ or a .son rejecled. 

VI — A .sun, w'hom a damsel conceives secretly in the house of 
her father, is considered as the son of her liusband and denominat- 
ed 'feJa/art ’ or dam.sel's son, as being horn of an unmarried woman* 

Vn.— If a pregnant young woman marry, whether her pre*/-- 
nancy be known or unknown, the male child in her womb belongs 
to the bridegroom and is called ‘ nahodha’ or a .son received with 
his bride. 

Vin,~IJo i.s railed ‘krUa‘ or a son bought, whom a man 
for the .sake of having issue, purchases from his father and mothV 
whether the child be equal or nnetjual to him. 

IX. — ile whotii a woman, either forsaken by her lord op a 
widow, conceived by a second hnsband whom she took by lier own 
dtwire, is called si ‘ pii tin arhhmnd or tho son of a woman twice 
married. 

X. — He who has lost his parents or has been abandoned bv 

them without just cause, and offer.s himself to a man [as liis .soni is 
called ‘ sraytimdutlu’ or a son self-given. ‘ ^ 

Xi,— A son begotten through lust on a Siidni woman bv a 
Brdhmin is_a corpse though living, and is therefore edied • mra- 
Mva,’ II living cnrp.se. ^ 

'I’hns the learned have named eleven son.s [k.slietraja being the 
fir.st of ihemj tn due order as substitutes fora hegoUen son to 

seeiirc* tiie pi?rFortti?HK*e of reh'i^ious 

Confirming the gift with water] ; this indicates tho form in 
which tho gift of a son is to bo made. We have shewn the law re 
kting to the gift of a son in tiie chapter » On Donor and Donee. ” 

( 1 ) Blanii, is, 167—180. 
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In a time of distress] in a time of famine or the iike, or whoro 
the adopter is in distress from want of issue. 

Being alike] the giver and the receiver being both of the 
same class. 

Affectionately] without avarice. 

Takes] takes, as a son, one having no guardian. 

Whether the child be equal or unequal] equal or unequal in 
good qualities. 

In whose mansion] by the wife in the man-sion. 

Deserted] deserted because he was born at an inau-spicious 
hour or the like, and not because of degradation. 

A corpse though living] a dead son though with life. 

As substitutes for a begotten son] as secondary sotiH. 

To secure the performance of religious riteaj to prevent 
failure occurring in the performance of sr.iddha and other rites, per- 
formable by a legitimate son, from want of .such a sou. 

Have named] have named for persons who may apprehend 
failure of religious rites. 

5. The secondary sons thus enumerated liad all boon recog- 
nized as sons in former ages j but, in the Kali age, the adopted son 
alone is recognized. By the text : “ None is to be taken as ft son 
except a son of the body or one who is adopted,” the learned have, 
in the early period of the Kali age, prohibited th« recognition of 
any other son than the legitimate and the adopted, with the view 
of maintaining virtue in the world. 

6. The appointment of a daughter to rai.se up a son to her 
father must also be considered by the same text to be prohibited in 
the Kali age, such a son not being either one of the body or adopted. 
The conclusion hence is that, in the Kali age, in default of a legiti- 
mate son or grandson, the adopted son alone and none else is 
recognized as a subsidiary son. 

7. Even a son of the body does not become a k'giiimate son 
when he is born of a wife of an unequal ola'ss, the marriage of a 
woman of an unequal class being in itself probibitqd in the Kali ago. 
Accordingly, Dharmajna : — “ The marriage of girls of an unequal 
class by twioe-bom men.” Add to these, “ is prohibited by the 
great ia the Kali age, in view to_ maintain virtue.” We have not, 
therefore, detailed the laws relating to partition of property among 
sons of unequal classes, secondary sons [an adopted son excepted], 
appointed daughters, and the sons of such daughters, m it would 
tend iu vain to swell the work, such a partition being in the pre- 
sent age obsolete. 

8. Manu, however, declares “ If, among several brothers 
of the whole blood, one have a son born, Manu prononaceg them 
all fathers of a male child by means of that son.”(D This text does 


gMBifi mimmtJL 
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mt Bcimlly make the brother of one haying Msne the father of m 
child by means of that issue^ the law treating him as issne less 
though his brother has issue. Hence Y^jhavalkya^ in the text : — • 
^^The wife and the daughters^ contemplates a deceanedS to 

be issuoless notwithstanding the existence of his brothei*^B son. IIo 
further places a brother's son in the line of heirs to the property of 
an issuoless man^ after the wife, daughter^ parents, and brothers. 

9. Th© objector here asks : — ^^If one were not to be con- 
sidered a father by reason of his brother having issue, how to re- 
concile the above text of Mann The reply is tliat, in the chapter 
treating of persons competent to perform the sraddha an<l the like, 
one brother is declared as becoming a father by reason of another 
giving birth to a child, and this is simply to extol the merits of the 
issue of the body and is not to bo understood in its literal sense 
any mox^e than the expression Fatlier [thatha] of tlie village.^’ 

1 0. Sangrahakara, however, says : — Where ihero arc several 
uterine brothers of the same class and one of them begets a son, the 
rest are considertKl fathers by means of that son, I'lio same rule 
holds good where there arc several wives. If cue of them 1)egets a 
Bon, he offers funeral cakes to all the rest. 

11. To reconcile this text witli what has been already said, 
Bevasvami construes the passage as follows : — .Because it is said 
at the coiicliision of the treatise [of Sangraliakara] that ^in both 
the cases, no other son is to be sn'!)Htit!ited,^ it must bo inniorstood 
by tlio two texts or texts coraposiog the passage, ^ where there are 
several uterine brothei^s of the same class and om^ <d' tlunn begets a 
son, &c./ that, where there is a brotlierhs son or tlio son of a rival 
wife and he is capable of serving in any way as a sulistitiito for the 
son of the body, no other son is to bo substituted/^ 

12. Hence, in tlic Kali age, property devolves from the 
secondary father on the adopted son alone and on no other kind of 
seco!iciary sons. 

13. Maiiii, on the subject, says Of the mmi to whom a son 
has been given, adorned with every virtue, that son shall take the 
liaritage even though brought from a diflmnit gotni or family 
The particle, hipi ^ femn) used in the text^ indicates that the same 
is the case where the sou adopted belongs to tlie same gotra or 
family with the adopter. 

14. The substance of the third quarter of the abc^vo text is 
explained by Deviisvami, as follows He, the adopted, takes the 
whole effects I w well fiH the gotra of the adopter/^ It iiitist, there- 
forei becoiiclodccl fcliat, by the fact of adoption^ the adopted acquires 
ft right over the propmty of the indmdual mdio reeoives him in 
adoption, and also gets his [adoptar^s] gotra or family imtne. 
l^ikewiso, the atlopiioa severs the boy from his natiira! family, aiid 
rendirs him no more th© son of his natural father* He is hence 


(I) Y4jr«viilkj«, ii. 135 . 


(2) Mania, ix. 141* 

S5 
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excluded from the participation of the waalth of Jie peroon who 
gave Mm in adoption and also from bearing his family name, 

16. Accordingly/it is declared in the following text i A 
given son most never claim the family and estiite of the natural 

father/’W . 

16 In taking the assets of the adoptive father too, Uioro im 
certain instances in which the boy adopted does not uiher.t tho 
whole estate. Accordingly, Vasishtha hen a son lias been 

adopted, if a legitimate son be afterwards born, tbn given son 

shares a fourth part.”(2) 

17. Vishrjn; — “Among grandsons by diiloront lathers, the 
allotment of shares is according to the fathers. Each of the grand- 
sons takes that which was his father’s property and not the 


other.”13) 

18 If, where, among several broth<ir.s, one has a true legiti- 
mate son, and the others have son.s of tho description of kshetrnja 
and the like, and the brothers die in an undivided state, the parti- 
tion of the grandfather’s property _ then take.s place among tho 
principal and secondary sons according to their r(!.spective fathers. 

19. ffhere too, wliere the secondary son of a brother has bnon 
superseded by a legitimate son siibsecjuently born to the same 
brother, the former, that is, the secondiiry son, gets only ii fourth 
part according to the law as already set forth (para. 10). 

20. A similar rule is to be observed (mutatm mtiandis) 
where some of the brothers only are dead and the others living. 


CHAPTEH XI. 


ON THE OEDEE OP SUCCESSION TO THE E.STATE OP O.S’K DYI.NU 
WITHOUT MAf.E ISSO^ 

SECTION I. 

Gn the widow^s rigid of sucamsion. 

1. Mann: — “The estate of one who leaves no male issue is 
inherited by the father or by the brother alone [eva].”0) 

2. The literal meaning of this pmssage is clear ; but the pur- 
port of it is rather obscure, and it is explained, as follow.s, by 
Sangrahakira ; — “We now explain by whom the property of one 
who dies without a son of any description is to bo inherited.” 

8. The meaning of Sangrahakara’s passage is this : Where a 
person possessing estate dies without a son principal or secondary, 


(3) VishfH, xvii. 23. 

(4) Mane, ix. 185. 


(1) Mann. ix. 142. 

(2) Yasishtha, xv. 9, 
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feiam, tiiiat iS| after the death of suoli person, if it be asked who in- 
herifis his estate, Mann declares that it is to bo inherited by the 
father or the like. Bat the word used in the text of 

Sangrahakara, shews that the passage of Maun is applicable only 
to a case in which there may exist no nearer relation of the deceas* 
ed capable of conferring manifold benefits on Mm than the father 
and the like. Sangrahakara, therefore, bearing in mind that secon* 
dary sons are nearer relations of the deceased than the father and 
the like, construes the passage ; ^^The estate of one who leaves no 
male issue is inherited by the father, as referring to one 

destitute of sons of any description. This is unobjectionable. As 
secondary sons are better competent to confer benefits temporal 
and spiritual on the deceased than the father and the like, and are 
hence his nearer relations, so are widows also (as appears from a 
careful examination of the Vedas, Smritis, &c.) better competent to 
confer benefits temporal and spiritual on the deceased than the 
father and like, and are therefore hivS nearer relations compared 
with the father and the rest. It is hence inferrible that Manu 
declared the estate of a soilless man inheritable by the father, in 
defauU of emu the widow. 

4 Brihaspati, therefore, observing that wives are more closely 
allied to the deceased than any one else by reason of their con- 
ferring benefits temporal and spiritual on him, holds, by the follow- 
ing passage, that the widows alone are entitled to inlioritanca in 
default of secondary sons, notwithstanding the existence of the 
fatlior find relations as far as sakulyas. In ^the. Vedas and . in the 
(jodo of law, m well as in popular practice, a wife is declared by the 
wise to be half the body of her husband, equally sharing the fruits 
of jinre* and ijupure acts. Of him whose wife is not deceased, half 
the body surviviis ; how then sliotild another take his property 
while half liis person is alive ? The widow (pafciii) of a deceased man 
who left no male issue takes his share, notwithstaiidiog kinsmen, a 
father, a mother, or uterine brother, be present.^^CO 

Ti* By the second lieinistich of the above passage, the superio- 
rity id’ fi wddow to the father and the like, in' point of competency 
to procure for the deceased benefits temporal and spiritual, has 
hmn deiiHiiistrateiL 

I], Thai a wife is half the body of her husband, is pointed 
nut in the following passage of the Veda: *^^Sho who is a wife (patiii) 
is half of her liusImiicFs body (aimaiiiih) itself/^ The word ^4t- 
iiMiimli ® tneai'is " of the body/^ The substance of this passage is, 
that a with confers so iiiiich benefit temporal and spiritual on her 
liiisbatiii as half of his own body does. . . . 

7. Ill the Code of \m\% that is, in the Dharma Sastra, it is kid 
down thus : Of liiin whose wife drinks wine, half the body sinks* 
111 the case of him, half whose body has sunk, no expiation is pr©* 

scribed/^ 


(i) Brihasirniii 46*<*4S* 
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8 In popular practice, is. in the Sastm exhibiting tlm laws 
sanctioned by popular usage, it is provided : « Wlich kameci will 
renounce a wife who is half of the body ? 

9. Equally sharing the fruits of pure and iinpiiro act«l fciti 
is because a wife (patni) possesses power to aHKoeiate with her hus- 
band in the performance of religious rites. Who left no mfilo imue] 
who left no son, principal or secondary. 

The wife patni,'' means a wife lawfully wcitliied in one of fJiu 
approved forms of marriage, Brahma ox^ the like, oapubh^ of cuiiier* 
ring on the wife a power to associato ^wiih her htisbaiiii tio 
performance of religious sacrifices ; it being also fleclareil by^Futiiiii 
that the term patni ^ wife,’ anomalously derived from |iiti ^ him* 
band/ is employed when connection with Hacrifie<‘s (nieaiHiig re!!-' 

gioiis rites) is indicated.’’ The term ^ patni ’ applioH to a wifi) of 
no other kind. 

10. Hence a wife bought (as in Asura marriage, &cd i« ^iiofc 
called patni,” there not being in her that connect ion with rtdigioiii 
rites which is essential to a patni.” Accordingly, in ^iiriollior 
Smiiti : That woman who has been purcbaaed for value paid is not 
styled a ^ patni’; — she associates neither in rites rolatiiig to deitieH, 
nor in rites relating to the manes. The learned call her a slave 
(dasi).” 

. 11. When a wife is not a^^patoi/’ slio is capable of coiifiwiog 
temporal benefits only. In order to show that a wife, iiot being a 
patni ” is incapable of conferring Bpiritual lieiuftiis, it is aiitl that 
the learned call such a wife a slave or 

12. Hence, by the term “patni” being uHed in the text 
(para. 4) of Erihaspati above quoted, before ilie phraso “ liikctt liii 
share/’ it is shewn that, to entitle a widow to iiiliertfc the eatiile of 
her husband, it is essential that she should have biieii ciipfiblo to 
perform the rites relating to the manes and tho like. 

Prajfipati, therefore, points out, by the following passftgOi iliat 
to such a “patni” alone, the right of inheritance atlachos, us is cap- 
able of maintaining by her chastity the religioiis ritea premeribed 
by both the Vedas and tho Code of Law. “ Dying before lior lias* 
band,^ a chaste woman [nari] partakes of his conHecnitiid fire 
[Agnihotra], or if her husband die [before her], kIio tlmrea liis 
wealth. This is a primeval law/’(E 

By the word “ Agnihotra” used in tlm text, is meant the fir^ 
belonging to the consecrated hearth, 

A chaste woman] a virtuous woman or one that lives with lier 
husband, associating with him in the performance of rites orduiiied 
by the Sruti and Smriti, and observing fastings and oilier raligioim 
ceremonies. 

^ 13. ^ The term “ woman [nirij used in. the above text o 
Prajdpati, means a wife of the rank of patni* That she is soob ft 


{!) found in Bribaspati, xx?*49, 
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wife is apparent from lier being said to be tbe partaker of con- 
secrated fire. 

14. To a wife competent to associate with her husband in tbe 
performance of religions rites, Brihaspati gives perference over the 
brother and the like in point of performing the rites relating to 
the manes, On failure of a son, a wife [patuij, and on failure of 
a wife, a uterine brothen.^'^Cfi 

15. On the subject, Vriddha Manu : — The widow [patni] 
of a childless man, keeping unsullied her Imsband^s bed, and per- 
Hovering in religious observance, shall alone present his funeral 
oblations and obtain also his entire share/^(2) 

10. In the second hemistich of the passage, an inverse order 
in point of construction must be observed. It must be construed 
that a patni possessing the qualifications refeiTed to, ought exclu- 
sively to take, first, the whole estate of her husband and then offer 
his funeral oblations; and that, during her life-time, neither the 
brother nor the rest are competent either to take the inheritance or 
to perform the obse([iiios. 

17. Keeping unsullied her husband^s bed] being chaste. Per- 
severing in religious i>bservances] pniciising religious ceremonies 
even during tins life-time of the husband witli the liusband^s per- 
mission, it being declared by Hankha and Likhita: The duty of 
a wife is to cnuuneneo wilfully the religious observances, fastings, 
sacrifices, &e., with the permission of her husband/^ 

18. It is hence to be understood that tlie author of the passage 
imliroctlj poiats out that a patni, to inherit her husband’s estate, 
must also be a pious woman. 

19. The words obtain also ’’ have been used in the above 

text, para. 15, of Vimidha Manu, to show that a patni who, by reason 
of her marriage, acquired ownership but of a dependent eharactor 
over the entire property of her husband, obtains, on his death, 
independent power over it. . ■ . 

20 In Iho folhiwiiig passage of Prajapatl, the lucaBing of 
the woriis fiiiuum! obiations ’’ and entire ’’ used in the above text 
td Yriddha 'Mann, para. 15, has been explained :—*M'laving taken 
his iiiovciilflo and imiiioveahle property, the precious and the base 
liietiils, the grains, the liquids and the clothes, let her duly offer Ms 
inoiiihlji half-yearly, and other sriddhaB# With presents offered to 
his manes and by pious liberality, kt her honour the paternal uncle 
of her huBband, his spiritual parents (Guru), and daughter’s sons, 
the chikinm of his Histers, his luateriml uncieH, and also aged and 
uiiprytected persons and guests/’t'ff 

Base motals] bniss, lead, and the like. With presents offered 
to his riiiiiies] with boiled tim offered in honour of departed ances- 


(1) irilias|tttl, XXV. 65. (^t) II, Cek. Dig., 535, ccetwiii. 

(3) llrihaspati, ix?* 50 and 5L 
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tors. By pious liberality] by presents, &c., made for tko construe- 
tion of wells, tanks, and the like. 

21. The rule hence inculcated is, that a patoi having taken 
the entire property of her husband inclusive ot iuitueveables, inust, 
in proportion to the wealth derived by her and in jn'osoneo of the 
spiritual counsellors and priests of her deceased husbitiid, porfom 
acts [within the competence of a female to perform j calculated to 
increase the spiritual prosperity of henself and of her lord ; such us 
making sraddhas, digging wells, &c,, and giving present s, all requir- 
ing for their accomplishment pecuniary aid. 

22. Some, however, say that the wealth inherited by a widow 
[patni] is not enjoyed by the worthy relations id’ her husband and 
does not prove beneficial to him, and that, cousctjucntly, the heriiagn 
becomes useless, and the widow is not hence entitled to inlieritall 
the property of her husband. But, this opinion is to be rejected as 
groundless. 

23. The right of a widow [patni] to inherit arises only where 
the husband dies divided in estate. Accordingly, Brihaspati 

‘' Whatever property a man possesses of every kind after division, 
whether mortgaged or other, the wife [jayd] shall take after tlso 
death of her husband, with the exception of immoveable property.”! B 

24. The purport of the text is, whatever is the property of a 
deceased husband, whether consisting of moveables or iinmovc.'ibies, 
whether pledged or otherwise, the widow alone takes, where the 
husband was a divided member of the family. 

25. From its being kid down that a widow becomes entitled 
to succeed where the husband dies divtied, it is understood that 
where the husband dies undivided, his father, brother, lu* the like, 
who lived in union with him takes the property (jf the issaehsss man. 
The word j4ya,” used in the above text of Brihaspati, means a 
wife (patni). 

With the exception of immoveable property, this exception is 
applicable to a patni who has not even a daughter, for if it were to 
be held applicable to every widow generally, tho pitssago would lie 
inconsistent with that of Prajapati : “ Having taken hia movoublo 
and immoveable property, the precious and base metals, the grains, 
the liquids, and the clothes, &c.,” para. 20. 

_ 26. The consistency cannot bo attempted to bo removed by 
saying that the text of Brihaspati is applicable to a case whore the 
husband dies undivided, or where the widow does not lead a virtu- 
ous life. 

27. To prevent any such construction being put upon the 
passage, the same author has stated Even if virtuous and if 
partition have been made, a woman is not fit to enjoy iirimoveabio 
property.”!^) The object of this passage is to explain that im- 
moveable p roperty being the means of subsistence among the 

(1) Brihaspati, xxv. 53. fg) Brihaspati, xxv, 5i. 
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d6S0ei).danfcs of a Hindu family, is inheritaW# only hj a widow tliat 
' has got issue^ and that, therefore, a widow [patni] having no issue 
has no title to inherit the property although she may be virtuous 
and the family divided. 

28. The same author farther says : — After the death of the 
husband, the widow preserving [the honour of] the family, shall 
obtain the share of her husband so long as she lives ; but she has 
not property [therein to the extent of] gift, mortgage, or sale/^^^) 

Preseiwing the honour of the family] preserving the honour 
' of the line, or, in other words, virtuous. 

29. The competency of a widow to make gifts for religious 
and charitable purposes, such as the maintenance of old and help- 
less persons, being sanctioned by law, the above passage must be 
held as contom|dating the want of independence of a widow in 
making gifts, &c., for purposes not being religions or charitable, 
but purely temporal, such as gifts to dancers, and tho like. 

30. A widow thus possesses independent power to make gifts 
for religions objects, and, therefore, the same author enjoins, by the 
following passage, the constant presentation of gifts, by a widow 
for religious purpostjs. A widow actively engaged in meritorious 
observances and fasts, constant in the duties of her widowhood, 
making daily ndigions gifts, even if wanting a son, shall reach the 
heavenly al)odes/h«b 

31. The daily making of religions gifts, as directed in the 
above passage, would bo impracticable, if the widow were held to 
poaaess no iiult.^pencleiit power. It m hence to be understood that 
the law dciOH not deny the independent power of a widow even to 
make a mortgage or sale, for the purpose of providing herself with 
funds iieeesBary for tho discharge of religious duties. 

32. Katyjiyamt declares : bet the sonless widow, preserving 
iiiigiilliod ilm bed of her lord and abiding with her vcnierable pro- 
timifu* Ciiirn, enjoy with moderation the property until her death. 
Aftm* her, lei: tlie heirs lake 

With modenuioitl patient of the control w'hicli tho relations of 
her deceased liusband may exercise over her in tho disposal of wealth. 

33. Ill is |iassagi-‘ is applicable to tho case of uiidiviiled wealth 
wliifli a widow (puinij may liorself take on account of her sub- 
sistciieo ill cyiismiiienco of her father-in-law and the like not be- 
ing ijiialified tu maintain her or contimiing engaged in other coB- 
ceriis. If, on the contrary, the above passage were held to refer to 
diviilinl wealth, it would become opposed to the ascertained prin- 
ciple of the text (para. 13) of Vriddha Maun and others. 

34. When llie father-in-law ami the like are cjoalified to 
maiiiluiii the widow' and lake ihemselveH the property of tho do- 
ecfiinrii iindiviileci member td the family, they alone are to iiiamtain 

: (I I Xirt fmim! in (2) Brihaspati, ixlv lO. 

) , , , , , . |3) il, CJole. 395, ececkxvil. 
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tlieVidow from tie property so taken. Accordingly, N4rada 
“ Whichever wife (patai) becomes a widow and continues virtuous, 
she is entitled to be provided with food and raiment by the elder 
brother of the deceased or by her father-in-law or by a gotraja, 
(a member bom in the same family) or any other person.”!!) 

In order to maintain the widow, the older bi-othor, (»r any of 
the others above mentioned, must have taken the property of the 
deceased; the duty of maintaining the widow being depondeiit 
on taking the property. 

35. Katyayana lays down an additional rule on the sub- 
ject ‘^Bnt if her husband have departed for hoavon, the widow 
obtains food and raiment ; or [thu] she receives a share ot the 
undivided wealth [dhana] so long as she lives,”!-) 

A share of the undivided wealth] such a share as would ba 
necessary for subsistence without distress and for the; perfunnanre 
of religions ceremonies [daily and occasional] within thoconipefoiicy 
of a female to perform, and requiring for their completion pocuni- 
ary aid. 

36. The particle “ thu ” used in the text has the stsnso of va 
“ or,” and indicates an alternative. The secoiul hoiiiistich of the 
passage must therefore be read : Or she receives a share of the 
[undivided] wealth [dhana].” 

37. The term “ dhana” used in the text being simply indi- 
cative of pi'operty of any nature capable of nfToi'duig the means of 
subsistence, &c., a portion of the landed pro;)t‘rty belonging to tb© 
family, yielding an income equal to the .share of wiailth above pre- 
scribed, may be assigned in lieu of the simre of the nnilivideil wealth, 

38. The course provided in the first hemistich ftf the above 
text, para. 35 of Kiitydyana, namely, that of receiving food and 
raiment, refers to a widow not beingapatni, the law providing, 
in her case, a small share of wealth only sufiieient for inaintonance. 

39. Narada declares what is the minirnam rate of rnaintoa- 
ance payable in kind and in money. “A virtuous woman whose 
husband has died, receives every year a maintenance of 34 adhakas 
and 40 panas”. 192 measures [prastha] of grain make an adhaka. 
Pana, is one of the Kar.sha standard. 

40. In some countries, a pana is considered a.Hi forming the 
eightieth part of a nishka [a gold coin]. Therefore, wherever 
pana is not current, one-eightieth part of a nishka must be taken 
as the standard equal to a pana. 

41. Brihaspati, premising “ Wlicre partition liad boon made,’ 
says : — "Either food or a portion of the landed property may be 
given at will.”!^) 

42. The purport of the text is, that in the case of a di vided 
family, where the widow is not a patni, entitled to inherit the 


(.3) Brihaspati, xxv. M. 


(2) Not found, 


(1) Hot foiind in Mracla. 
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property of lier Imsband^ she may, at the pleasure of the giver, 
receive either food and raiment to the extent apaciiied [in para. 39], 
or a portion of the landed property capable of yielding an income 
equal to tl )0 share of wealth [referred to in para. 35J. 

43. 1*he particle eva used in the text indicates that the 
assignment of such maintenance is imperative. The course first 
tnentioncfd [that is, giving food and raiment to the extent specified 
in para. 39] is applicable to a widow that does not do service to her 
fatiierdn-Iaw and the like. Thh will be seen in a subsequent passage 
also [para. 46]. 

44. 'i^he satne autlior further declarers, by tho following pas- 
sage, that the assignment made by one for maintenance is to be 
kept up by the others also. What has been given to a widow by 
means of landed property for her maintenance by her father-indaw, 
the others are not co.mpctont to resume on the death of the father- 
'iadaw/Tb - 


45. Tho term father-indaw has been used in the text to 
indicate the giver of maintenance in general, and the words landed 
property ” includo wealth of any description given for mainte- 
nance. It is hence to be nnderstood that a maintenance assigned 
to a widow, even if it slionid consist of wealth [moveables], cannot 
be resiimetl by others. 

•1-6. Katylyana, howov'-er, says that it is, in some instances, 
resuma!4e : who is firmly engaged in doing service to her 

Guru [tlmt is, {aih(‘r-in-law and the like] is fit to enjoy the share. 
aHHigued. 8houhl nhe not perform tho service, he shall order her 
only clothes and a morsel of food/^^^) In tho latter ca.se, it must 
be asHumml that tlio share assigned for maiutenanco is to bo 
reaiimcsh 

47. TIic same author also declares that tho share assigned 
for snaiiiteiiiiiice m rt*.sumab!c even where the widow is addicted to 
a vicsions coiirsm A widow who does injurious acts, who has no 
seriso of sliumo, who squaiuiers away the money, and wdio is bent 
II poll committing adiiltery, is lield unworthy of wealth [dlianaj/^^^^) 

Wealth I weallii or a share of land assigned for maintenance, 
Ac. The meaning is that a widow, subject to any of the four vices 
above described, is not cm titled to enjoy the maintenauee so allotted. 
The term ^Glhaua^^ ,\¥C?a!th;, used in the text, refers also to food 

and raiment. 

48, lleime» Narada: — fmt them allow a riiaiiilenanco to his 
women for life, provided these preserve unsullied the bod of their 
iorci lint if they behave otherwise, that allowance may be re- 

If they behave otherwise] if they pursue an iucontineat 

course. 


(1| Bril«w|jail xxi% (3) IL Cole. Dig.t cccclxixiv. 

(2)' Hot foiiiMi ■ ■ ■ (4) Mraift, xlii. 26. 
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That allowanee] wealth consisting of grain, cloths, and money, 
assigned for food and raiment. 

May be resumed] may be taken back. 

■ 49. The text of Mann', which declares : Tiie sume rule ap- 
plies to women [yoshit] even if they are dcgra.ded. Food uml 
ment are to be given to them and they sire to i'cmaiu in a fn»riicr 
of the ■ house/^(^) is applicable' 'to a case where a wife has ft) bo 
maintaioed ly the hishancL This appears from liu* first iHneistieli 
of the text. Hence there is'iio inconsistency between this am! tlio 
text of Narada above quoted. 

50. Where a widow is suspected of incoiifineiict'^ the mode 
prescribed by Harita is to bo adopted even wben* tin* widow is of 
the rank of a patnl and belongs to a divided family. ** I f a womaiij^ 
becoming a widow in her youth, be headstrong, a maifiieiuiiice ninst, 
in that case, be given to her for the support of 

Headstrong] cruel, obstinate, and one against wlioni ihert* is 
a presumption of incontinence. 

' 51. . The following is a passage of Manu which bears an ap- 
pearance of inconsistency with the text of Vriddha Marni, parri. 15, 
holding the widow (patni i entitled excluhively cditaln her Imih- 
band^s entire share. ^SShonld-the oldest or yoiiugewt of wvoriil 
brothers be deprived of his allotment at the distributiou or ?^!imild 
any one of them die, his share -skaU not bo lost ; Imt tlio iiteriri© 
brothers and, sisters and ■■ such- aswvero re-«iiited after a Hcqiariilion 
shall assemble together and divido his share equuily.''^'^^ 

Be deprived of] be deprived either by degrodat ion or by enter- 
ing the fourth order. 

. 52. Narada too, -after ^premising Whatovor is the share cif 
re-united parceners goes to themselves, says : Among broiliers, 
if any one die without issue or enter a religious order, lei the 
rest of the brothers divide his wealth except; fclfi? wife^g sepiiriile 

property/^(^) 

, 53.- The above, two passages, Jiamely, tlmse of Alarm iiiid 
Hdpda are, it is clear, applicable to the case of tlu} wealth of re- 
miied parceners. Hence, they are not inconsistciil. 

54. In conclusion, it is to bo understood, ihiit the law allow- 
ing a patni to take the entire, share of her imsband, is appliaiblo 
to the case of a parcener dying divided nnd wiihfmi r^.*unkii. Ac- 
cordingly, Sangrahakara : Whore brothers wen? divided and aoi 
re-united, the widow (patni), abiding by the directions of her 
Guru in respect of appointment, takes the wmahh/* 

55, The principle of Dharesvara, which iiii jiosea upon a widow 
inheriting the wealth of her husband the condition that she should 
abide by ^the direction of her Guru in respect of appoiiitinoafe, 
must be discarded as being strongly reprobated by Visvariipa arid 


(1) Manu, xi. 189. 

(2) IL Cole. Big., 536, ccceix. 


(3) /Mfiiiii, ix. 211 tiii 212. 

(4) Hanida, liiL 25. 
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others. Thoroforoj in the case coiitemplated by Sangrahakara the 
only rule tJiat can be recognised is that the qualifications described 
by Vriddlia Mianu, para. 15, arc all that are required in a female 
to entitle her to inherit the whole estate. 

50. It is laid down in the Sruti : Therefore, females and 
persons wanting in an organ of sense or member are incompetent 
to inhorit/^<'b The text, para. 15, of Vriddha Mann, above quoted, 
is not affected even by this Sruti. In the first place, the term 
females being used in the Sruti, together with sons wanting in 
an organ of sense or member, it may be supposed that the females 
referred to in it are daiighfers^ Even granting that the term 
females/^ as used in it, applies to every kind of females (whether 
a daughter or not), the Sruti in question is merely an exaggeration 
and refers consequently to females other than patni and the like, 
whose competency to inherit has been expressly provided for. Thus 
all is unexceptionable. 

57. Where there are several widows (patnis) , it is proper that 
they should all take the inheritance of their sonless husband by 
dividing the same in equal shares among them. 

58. Prajapati, by the following passage, provides that the 
king is to chastise those that injure the inheritance, which, as has 
been ascertained on an examination of all the Smritis, devolves on 
a patni. Those near or distant kinsmen, who, becoming her oppo-* 
nents, injure the property of a woman, let the king chastise with 
the punishment meted out to a robber.^ W 


SECTIOl^^ IL 

On the right of the daughter and dauglderh son. 

1. Brihaspati The wife is pronounced successor to the 
wealth of her hu>sbaiHl. ; and, in her default, the daughter.^^(*‘>) 

in her default] on failure of the wife. 

2. Hence, Visliijiu : “The wealth of an issueless man goes to 
the widow, and in her default, to the daughter/^C^d 

3. Briliaspaii explains the reason of such order : “ As a son, so 
does the daughter of a man proceed from his several limbs. How, 
then, should any other person take her father's wealth ? 

4. By springing^ from the limbs of the father, a daughter ia 
equal to a aon. The difference, however, is this. In the p*ocreatioii 
of ft son, the contribution of the father^s part is greater j whereas, 
in that of a daughter, it m less, it^being declared : “ A male child 
is procreated, if the seed predominate, but a female child is pro* 
creat€sd if the woman contribute most to the fcotua/^ Hence 
daughter is pronouiiced equal to a certain extent/ 


(1) Koi found. ^ IS} Brihaspati, xxv, S5. 

(2) IL 00 k* Dig., M2, cccctvl (4} Vishnu, xvii. 4 Mwi 

(5) Brilmgpaii, xxv, 
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5. Any other person] ; these words, which are used in the 
text, para. 3, above quoted, exclude the son and the widow, who 
are preferable heirs, and include the father and the like, 

6. The purport of the text of Briliaspati i» this: how could 
these persons, i.e. the father and the like, take tlse |)roperty of a 
sonless man, while the daughter is alive t 

7. Accordingly, Manu The son of a man is even as hitn-^ 
self, and the daughter is equalto the son. How, then, can any other 
inherit his property, notwithstanding the survival of her, who is, 
as it were, himself ? 

Who is as it were himself] who is equal to the sod, who is as 
it were himself. 

8. The objector says : No reason has been adduced to show 
why the right of succession of a daughter should be postpo!ied to 
that of a secondary son and ividow ; the reason stated by BrihaspaH 
(in para. 3) simply accounts for her title to succeed tm ftnliim of a 
legotten son. This is true, but Brihaspati, in giving tim reason, 
intends that the same must be taken to apply where a daughter 
succeeds in default of a secondary son and widow. 

9. Narada, conscious of the justness of the proposition, that 
a daughter should succeed on failure of a secondary son and widow, 
says, for the information of the uninstructed : ^‘’On faihire of male 
issue, the daughter inherits, for she is equally a cause of perpe- 
tuating the race.^^(2) The reason why the daughter m equally a. 
cause of perpetuating the race, the same author explains by saying 

since both the son and daughter aro t!io nmim of prolonging 
the father^s line.^^ 

10. The meaning is, that the son and daughter both five Inrth 
to children, by whom the prosperity of their own pareiitg in pro- 
tnoted. Here the equality contemplated between a 'suids mn and a 
daughter's son must be understood to be an equality iw pntii I rif 
efficacy, both the sons being m their nutHfe, uneqiiaL lliore is no 
equality between them in point of clearing off the debts and iiiiiarit- 
ing the assets of the deceased,- it being deeiiired Ilebta iriiist l>ii 
paid by sons and sons^ sonnfC^) Heferring to a grinidfiiiiior^^ pro- 
perty, it has further been declared : 1lie ownership of the father 
tod son is the same in it/h't) superiority of a soids son being, 
by these texts, declared in respect of assets and debts, the erjiiality 
contemplated by the text of Narada, above quoted, between a soir’i 
son and a daughter's son must be understood to consist, in fonfor- 
ring benefits not temporal, that is, in the performance of Hrlddliiis ; 
it being declared by Vishim : In orJering oblations to the miiiits, 
the daughters^ sons are considered as sons’ Boii8/h«) The ilaiig}i* 
ters, therefore, stand conspicuous in the line of succession by rimsoa 
of their conferring benefits by means of their descoiidants* 


(1) Maim, it. 130. 

^ (2) Narada, xiil SO. 


00 Vljriafally*, ii. M, 
- (4) IMil, ii. 12L 

(o) Vishpu, XV. 47. 
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IL It cannot, however, be hence said, that where there is no 
male issue, the daughter inherits in preference to a widow (patni) ; 
the latter being in her own person competent to associate in the 
performance of religious sacrifices (Agnihotra), &c., which are acts 
capable of conferring spiritual benefits on the deceased. There- 
fore, the term male issue used in the passage failure of 
male issue, the daughter inherits, para, 9/^ must be considered by 
synecdoche to include a patni (widow) also. 

12. The objector says, the father, by performing sraddha to 
the deceased son, is personally capable of conferrixig on him bene- 
fits spiritual, and is hence preferable to a daughter. It may there- 
fore be said that, in default of a widow, the text: The estate of 
one who leaves no male issue is inherited by the father applies. 
How, under this circumstance, could the daughter be said to in- 
herit in preference to a father ? 

13. Ilcply. This is not right. The passage ^Hiow, then, can 
any other inherit his property, notwithstanding the survival of her, 
who is as it wore himself, para. 7,’^ is in itself sufficient to meet, 
his objection. Although the daughter, when compared with the 
father, is somewhat inferior in her capability to confer spiritual 
benefits on the deceased, yet, in point of consanguinity, she is more 
closely connected with him. Thus, on both these grounds, she is 
certainly preferable. 

14. The objector again says: If so, let it be declared that in 
default of a daughter, the text : The estate of one who leaves no 
xnale issue is inherited by the father applies. 

15. Ko, it cannot apply hero too. A daughter's son being 
the offspring of a daughter, is more nearly connected with the 
deceased than a father. Vishnu, too, has declared : Where there 
exists BO son or grandson, the daughter’s son inherits the wealth# 
In offering oblations to the departed ancestos, the daughter's sons 
are considered as son’s sons2’C‘*^) 

101' Dhiiresvara, Devasvami, and Devarata, are of opinion 
that the texts of Brihaspati and others which propound the daugh- 
ter’s title to succession in default of the widow refer to an appoint^ 
td daughter {pntriM^ But their opinion is, it must be observed, 
the result of the high opinion which they entertain of their own 
knowledge of the sacred codes of law, and must be understood to 
have been rejected by Brihaspati and the other authors themselves, 
because of their advancing argimionts in their respective texts in 
favour of the daughter’s title to inheritance. 

17. Vasislitlia says: The appointed daughter is considered 
to be the third description of sons.’’C*^) The appointed daughter 
thus ranking herself among secondary sons is entitled, like the 
kshetraja (son of the wife) and the like, to inherit the property of 
her father on failure of a begotten son even though the widow 

(2) Vishwit, XV* 47* 


(1) Mwu, k* IBS. 


(3) VasisMba, xvii 15# 
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should be alive. This is under the text : Not brothers nor parents, 
but sons inherit the property of their fathcr/^l^) While thus^^ an 
appointed daughter is entitled to succession even in preference to 
a widow, her inheriting the wealth on failure of a widow niuBfe be 
unquestionable on the analogy of the loaf and staff(^). ^ Under ibis 
circumstance, what necessity was there for Brihaspati and others 
to have adduced reasons for a daughter's succession after a widow i 
By this alone, the opinions of Dharesvara and others, above quoted, 
would clearly appear to have been rejected by Brihaspati and the 
other authors. It is therefore unnecessary for us to make any 
further attempt to upset the opinion* 

18. The objector says : NArada referring to a sonlcss widow 
declares, the maintenance of the daughter of such a widow is eii- 
joined to be made out of her father^s share for which, she will take 
a share until she is initiated. After that, her husband sluill support 
her.'^H^) The meaning of the passage is this. If a deceased soilless 
widow should leave a daughter, then the fathcr^s w'calth must be 
considered as intended for the subsistence of such a daughter. 
Therefore, the daughter, till her marriage, enjoys her father^s 
wealth for the sake of her support only. She is not competent to 
use or alienate it at pleasure. Hence, it would appear tlmt, as a 
rule, all unmarried daughters, in default of tlie mother and brother 
(that is, the widow and son of tlie deceased) do not inherii (but 
simply enjoy for the sake of subsistence till marriage only) iheir 
father^s wealth. The texts, therefore, which, as an excarption to 
the above rule, hold a daughter competent to mherii mmt be con- 
sidered as referring to appointed danghier^ for, if they were to 
be held to apply to all daughters generally, the application of the 
exceptional passages would become as iinircrsa! as that tif the ml© 
itself j they could, therefore, be no longer called exceptional pas- 
sages, and would become consequently meaniiigless. iletiec, llio 
opinion of Dharesvara and others must bo adhered to* 

19* Reply. The above objection wmukl be houiuI, if the tc?xi 
of Narada wore applicable -to a divided family ; but a carofii! 
mination of the text clearly shows that it refers to a roiitiitcHi 
family. Therefore, all fche'passages which, in the case of a «Iividi:i:l 
family, allow inheritance to daughters, must be cormidered to be 
general and not exceptional passages, and to suppoHO that they tim 
applicable only to the case of an appointed daughter, there is not 
the slightest ground. This much is sufficient to meet the objoclor^i 
argument* 

20. KjJtyayana, however, draws a distinction in fJiti niicces- 
sioti of daughters to their father^s wealth as euJoiiicHi by theabuf© 
passages. Let the widow succeed to her ImsbaiidkH wimltli, pro*. 
Tided she be chaste, md in default of her, the daughter inherits if 
unmarried or unpravidedJ^^(^) 

(!) Mami, ix. IBk (2) Karada, liii, 

(*>} Mot Found. 

{4 Vii$ not© (u), ip»g© m of ikm mlnnw, 
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2L By tills, it is infeinibla . that v the' .above passages have 
reference to daughters either uiimamed or unprovided. Uiipro- 
vidccPMicre means unprovided with wealth and not unprovided 
with offspring, such as barren daughters and the like, for daugh- 
ters of the latter description are not at all entitled to inherit their 
deceased, father^s estate, tliey being incapable to confer on him 
benefits spiritual through the medium of their off>spring, 

default of licr^^ means here not in default of a patni 
generally, but in default of that kind of patni, who is not tainted 
with incontinence. 

22. It must hence be understood that a daughter is entitled 
to succession not on failure of a patni generally, but on failure of a 
patni possessed of continence. Hence Sangrahakara : An ap- 
pointed daughter inherits in default of mch a wife.^^ 

23. The meaning is, that an appointed daughter inherits not 
pn failure of a patni generally, but on failure of a patni possessing 
the qualifications described as essential to taking the heritage. 

24. As for that portion of Sangrahakara’s text wliicli says 
that an afqmrded ihiughtev inherits, it must be overlooked as being 
already discarded. 

25. Some, however, say, that on failure o£ a patni, generally 

the estate goes to the daughter and on failure of a patni possess- 
ing the special qualifications essential to inheritance, the estate 
goc3s to the father find the like under the text the estate of one 
who leaves no male issue is inherited by the father, This 

opinion is also to be rejected for the same reason as above noticed. 

20. Brihaspati describes the qualifications necessary in a 
daughter inheriting property after a widow and also those neces- 
sary in a daugliter inheriting after a chief or hegoiten wn* I^^eing 
of e({ual class and married to a man of like caste, being virtuous 
and dev<)ted to o!>edience, and being formally appointed or not ap- 
pointed to continue tlm male line, she shall take tlie property of 
her father 

27. Being of equal class] being of the same class with the 
fatlic?r, i.c,, born of a wife of the same idass with the father. 

finite four epithets first mentioned in the above passage, refer 
to a daughter iihiiming inheritance after a widow, and the two 
epitlicfis (lieing formally appointed or not appointed) last mentioned, 
to a daughter claiming inheritance before a widow. 

Being foriiuilly appointed or not appointed to continue the 
'niah» line] ; here anappinnkul daiigliter, (whether formally appoint- 
ed or not,) must be understood. 

The tmuii “ ilaughter (which has not been expressly men- 
iioiied m the passage) must be understood before the other four 
epithets. 


(1) Bnhaspati, xxv. 57, 
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The particle (or) is used in the passage to denote an 

alternative. Hence the meaning of the passage is^ as follows : 
The estate of one destitute of a begotten son or son's son is in- 
herited before a widow by an appointed daughter of either of the 
two kinds above mentioned, i.e. (whether formally appointed or not 
appointed) ; but other daughters being of equal class and possess- 
ing the other three qualifications next mentioned in the passage, 
inherit the estate a/j(6r the widow. 

28. The conclusion therefore is, wliere there is a competition 
between a daugliter unprovided and one unmarried, both being 
of the same class with their father, and possessing the other quali- 
fications mentioned in the text, the unmarried alone first takes, 
the maintenance of such daughters out of the wealth of the father 
being indispensable. On failure of such a daughter, the un- 
provided takes, such a daughter being destitute of the means of 
subsistence, owing to the inability on the part of her liusbaiid to 
maintain her, although he is bound to do so. In thdaulfc of un* 
provided daughters, the daughter provided or enriched and pos- 
sessing the qualifications of equality of class, &c., takes, suck a 
daughter, though provided, being competent to inherit, (hi fftilaro 
of daughters, the daughter's son inlierits, he l^eing the cdfapring 
of the daughter. 


SECTION IK. 

On the right of sncce, mo n of pa renii^* 

1. On failure of the daughter's son, none kc?ing 'more iKfarly 
related to the deceased than the father, t!ie text : The cfitiile of 
one who leaves no male issue is inherited by the father "C) her© 
applies, and tlie wealth accordingly becomes in lieri tabic by the 
father. Likewise, on this very occasion, none being more iiwirly 
related to the deceased than the mother, the text: ^^Clf ii son dying 
childless (and leaving no widow) the mother shall take the 

also applies, and the wealth becomes inheritable by IliCf niollier. 
Therefore Yajnavalkya says: ^'The wife and the ckiiigkterii also, 
both parents (pitarau), brothers, 

2. The particle ^^eha’’ (also) used in the text, inilic&tiw tiiat 
it is only after the daughter's son that the nu^ther and tlio fatlior 
simultaneously succeed to the ©state. The opinion of Tfijiliit’mlkya 
must be understood to bo that there is no good ground for giving 
precedence to one over the other as between the piireiitH. 

3. ^ Some that think themselves learned, in igiicini,nc*e of ili© 

above view, argue that because a mother confers groak*? bi.!iiidlls on 
the son by bearing the child in her womb and niirtiiring Jiim during 
his infancy, and because it is declared that mother Hiirpiwioi 
a thousand fathers in point of veneration, "K) ||-|0ij||.r alono 

succeeds to the estate notwithstanding the exislence of the father. 


(1) Mann, ix. isr>. 

(2) Ihid^ ix. 247. ' 


(3) YajiliiVftlkya, ii. iSJj. 

(4) !L Cote. IJig,, 
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This argument^ liowevor^ is nofe sufficient to justify tlio motlier^s 
claihri to succeed in profcu’ence to tlie father; the failier^ too^ con- 
tributing ill several ways to the good of tlio son^ {ind imparting 
loariiing to Ifmi ; aud it being also <Ieelared : But of those two, 
tho father is pre-eminent^ because the ■ seed is considered impor- 

4. Others argue in a different way. They say that tho 
father is a common pjirent to the sons of a rival wife also^ but tlie 
mother is not so; and tliat honco the mother’s propirHfaity is 
greater thati the fatlier’s. This {irguinent;, tooj, is a mere prattle^ as 
betwec?n a mother and a. fadJier, there can be no distinction in respect 
of propitKpiity to the son. By reason of the father being a conurion 
parent to many sons, his alfection towards each son, founded on 
direct consanguinity, is in no way diminished. 

5. Tho same autliors fiirtljer argue that as tho word mother” 
stands first in the regular compound (mata-pitarau) mother and 
father” when not reduced to the simpler form ^^pituraii ” ^^pa.ronts” 
(by the omission of one term and retention of the otiier, ekaseslia), 
the mother takes the estate in the first instance. This is also an 
insipid argument; for, in the instance of the phrase : ‘^The two 
sacrifi-ces ^ Sarasvatau,’ ” it has been shewn in tho fifth chaptor of 
Mimamsa, that there is no rule apparent in the phru.se itself as to 
the order in which the above two sacrifices arc to take place, but 
that they are to be performed in the order in which they havo been 
set forth in the enumeration of sacrifices. No order is thus observ- 
ed ill the perfonnaneo of the sacrifices with refereuce to tho word 
which, stands first in the phrase into which tlie complex term 

Sdrasvatau ” is resolvable. Aecoi'dingly, in the present instance 
also, tlie order of the terms in tho phrase into which tlie complex 
term ^^pitarau” is resolvable, is not sufficient in itself to accord a 
priority of claim to the mothor. 

0. Hrikara- propounds that both the parents may divide bet- 
ween them and take tlio inheritance. This is also improper ; fhe 
texts (para. I}: estate of one who leaves no male issue is in- 

herited by tho father” and ^^Of a son dying childless (and leaving 
no widow) tho mother shall take tho estate,” conferring on tho 
father and mothor, respectively, rights quite indepeiidont <,>f (laek 
other, m is tho ciiso witli the sacrifices of paddy a.nd barley, 

7. A thirfl class of authors advocate the greater })ropinf|uit.y 
of the mother, 1)y saying that suelt propinquity is inferribio from 
the text : j The I'troperty] of a uterine brother (is takc?ii by) i!i,c 
uterine brut by which the .^hare of a nitudiio brother is said to 

go to his iiterina relation by reason of ■ cornmunity of ■woinli. This, 
however, is hmiiiiig .for support on a kusa grass. One may be 
more attached to his uterine brother than to his brothm* by ii 
different mother; but what superiority could a mother possess over 

(1) 11, Colif, Dig., boL p2| Yiijtlavalkya, ii. KIH. 
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the father in respect of propinquity of relationship to the son, we 
are unable to conceive* 

8. Therefore, if it be asked here, what is the order of succes- 
sion where both the parents are alive, it is necessary that the order 
should be stated. Samboo, however, says that no order need be 
stated, tor whatever is taken by either of the two parents out of 
the coTninon property is for the benefit of both of them. This is 
not right. Whatever the mother takes, she takes for herself like 
the stridhana called Adhyagni and the like, and not for the 
benefit of both herself and her husband. Therefore, an order in 
their succession must certainly be stated. 

9. We now proceed to state it. There being no reason for 
giving preference to one over the other, the precept alone must be 
relied upon in the matter. The law gives priority of succession to 
the father. Brihat Vishnu, premising that the wealth of a sonless 
man goes to the widow, and in default, to the daughter, says : In 
default, to the fathoj^ and in default, to the mother 

10. Although, in this passage, the fatlieris said to inherit the 
property of a sonless man, in default of the daughter, yet, ag 
reasons have already been shewn why the dauglit.er^s son should 
inherit in default of the daughter, it must be understood that the 
succession of a father does not come in until the failure of dniighter^H 
sons. It must be further noticed that a dfiughter^B son being 
connected with the line of the daughter herself, a separate mention 
of him in the order of heirs was considered unnecessary by Brihat 
Vishpu. 


* SECTION IT. 

On the right of sticce^mon of hrother.^» 

1. On failure of the mother, the property devolves on the 
uterine brother, his propinquity to the deceased being greater by 
reason of both of them having been born of the Bamo iqother. 

2. On failure of the uterine brother, the wealth goes to tlio 
half-brother or brother by a different mother. 

3. Therefore, Yajfiavalkya, in his order of succession, which 
is founded on reason, says : Both pai^ents, brothers likewiso.”^^) 

4. The word ^'brothers'' refers, in the first place, to uterine 
brothers, they being more nearly related to the deceased than a 
half-brother. 

5. The rule of Yajfiavalkya hence is, that the wealth of a 
sonless man goes, on failure of a mother, to a uterine brother. 
The same author, by the use of the general term brothers/^ while 
the mention of only a uterine brother would have been guffi*. 
cient, must be understood tolmva laid down the further rule that, 

(2) Tishmi, 3?vii. 6 and 7. 


(1) Yiijilavalkya, fi. 13o. 
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ill default of a uteriue brother, a brother of tlio balf-blood, that is, 
by a ditTereut mother, succeeds* There are, however, exceptions 
to the above rule iii two instances, which will be presently noticed* 

0* Katyayana ; — If a divided member should die, his wealth, 
in default of male issue, will be taken by the father, or brother or 
mother, or then [atlia] father’s mother, in due order .”1^) 

Father’s mother] mother of the father of the deceased divid- 
ed sou, or, in other words, his grandmother. 

7. The phrase default of male issue” has been used to 
denote the failure of persons more nearly related to the deceased 
than the father. The meaning hence is that, in default of heirs 
ranging from the son to the daughter’s son, who are more nearly 
related to the deceased than the father, by reason of their confer- 
ring on him benefits temjioral and spiritual, the father takes the 
estate in the first instance. 

8. The particle [or] which has been thrice used in the 

above passage, indicates an alternative and has reference to defaults 
occurring among lieirs ; a vested interest such as svarnyarn ” 
[ownership] not being capable of existing at one and the vsame iimo 
in one or the other of the heirs [enumerated] indiscriminately, on 
the principle that a thing cannot have an indeterminate existence* 

9. Hence, the substance of the passage is this* In default of 
the father, the brother inherits ; in default of him, the mother ; in 
default of her, the grandmother, The plirase due order,” 
used in the passage, means in the order stated. 

10. Mann, too, likewise, in the instance of a deceased divid- 

ed member, haviirg by the use of the phrase without male issue” 
adverted to the absence of a son, widow, daughter, and daughter’s 
son who are all more nearly related to the deceased, propounds tlio 
siiCcesBion of the father, brother, mother and grandmotlior by a 
verse and a. half. him who leaves no son, tho father shall 

take the inheritance, or tlie brothers. Of a son who dies without 
issue, the mother sliall take the inheritance, and the mother also 
being dead/the father’s mother shall take the lieritagc.”C-b 

11. The pliraso without issue ” is here indicative of tho ab-» 
seiice of the son, widow, daughter, and daughter’s son. 

12. It cannot he supposed that the above texts of Katydyana 
and llaiiii, shewing as they do, the compact aeries of heirs from tho 
father to the graiitimuther, are not the remits of reumnintj on tho 
ground that they are inconsistent with the order laid down in the 
text [para. t1] of Ydjilavalkya, which is founded on reasoning. 

18. yoine Hay that the text of Yajuavalkya is the only precept 
shewing tli 0 order of heirs ; it being expressly declared at the coq’* 
elusion of the passage ; On failure of the first among these, the 
next iti order ia indeed heir and that therefore the texts j Of 

(IJ li# Cok% Dig,| i^j% ccccxxv. (2) Maau, ix. 185 aad 2l7i 
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Mm wlio leaTes no son^ the father shall take the inhmtanoe/^ &C*, 
which are inconsistent with the above text of li ajuavalkyti;, are 
intended merely to enumerate the heirs and not to show their 
order of succession. This objection is also to be overlooked ; the 
order of succession being expressly indicated in the above texts of 
Katyayana and Manu by the use, in the former, of the phrase in 
due order, and in the latter, of tlie phrase and the mother also 
being dead.^^ 


14. Briliaspati, however, by the following passage, reconciles 
the inconsistency between the texts of Katyayana and Manu, a! h 1 
that of Yajhavaikya, by pointing out the case in which a brotlier 
takes the succession prior to a mother as laid down in the texts of 
Katyayana and Manu. Of a deceased son who leaves neitlier 
wife nor male issue, the mother must be considered us heiress, or, 
ij/ herconsenty the hrother maij -inherit. 


15. The term ^Svidow’^ comprehends by synecilucho the 
daughter, daughter's son, and father, who constitute the series of 
heirs prescribed in the text of [Yajiiavalkya] founded on reasoning* 
It must, therefore, be understood that the son referred to in the 
above text of» Briliaspati is one that dies leaving no son, widoiv, 
daughter, daughter's son, or father. 

16. The conclusion hence is, that the consent of the mother 
and the existence of tlae grandmother are the two instances in 
which exceptions to the rule contained in the passage .* Both 
parents, brothers likewise/^ are to bo observed in the manner 
laid down in the texts of Katyayana and Manu. 

17. Some, however, say that, in tke compact series of heirs 
from the mother to the nephew shewn in the text: ^^Both the 
parents, brothers likewise, and their sons,^^ there is no place for tJie 
grandmother; and that therefore she must succeed after the 
nephew. They further say that this will bo inconsistent no 
texts of law, the succession of a grandmother being nowhere ex 
pressly provided. This opinion is also to bo rejected, for the me- 
cession of a grandmother is not unprovided for. On the cojurary, 
the place which a grandmother is tu take in the order of succession 
has, as already noticed, been expressly pointed out in the above 
texts of Katyayana and Manu, in the former by the use of the term 
^^then [atha],^^ before the wmrd grandmother, and, in the 
latter, by the phrase and the mother also being dead.” The order 
prescribed by these texts must therefore be considered as forming 
an exception to, and interfering with, the coiiipaet series of heirs 
laid down in the text [of Yajhavaikya] founded on reaHoniiig, 

18. Sankha and Likhita say : — The wealth of one dying 
sonless goes to the brothers, and in default of them, the parent;l 
take it. ”1^) This, on the rule for the construction of special and 
general rules on the same subject, refers to one dying, not divided, 
but re-united. Thus, there is no inconsistency. 


(1) Brihaspati, xxw m. • ' (2) 11, Cole. Dig. 
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19. Bi'iliaspafci says: — default of tlie sou, tlio widow 
tako-s; in default of tlie widow, tlio uterine brotlierj in default of 
Ilim, tlia dajadieB [kiiismeji^ but literally Biguifyiiig tlua?e tlutt take 
the heritage ‘JJdyid]. The wealth afterwards goas to the daugh- 
ter’s sou.”!*) 'Ihis passage, however, is intended to oxelude a 
uterine brother Jroin succession before a widow and not to pluco a 
uterine brother bejore a daugbtei-, who may be said to be included 
in the term “ dayadi” by reason of her taking the heritfige, for if 
tiie latter were the case, the passage would become inconsistent 
with the sumo author’s text : “ As a son, so does the du lighter of a 

man proceed from his several limlxs, &c. ” 

says;—" Next, let the bi'otliers of the whole blood 
divide the heritage ot iiim who leaves no male issue, or daughters 
equal, or let the lather if ho survive, or [halfj brothers belonging to 
the same caste, or the mother, or the wife, inherit iu their order?’*.-) 

21. Although from the way in which this passage is worded, it 
might seem that the .several heirs therein enumerated are to take 
the inheritance in the order in whioh they have been sot forth, yet, 
in order to. obviate the inconsistency of the passage with the im- 
port of all the other passages above quoted, it must be construed 
thus : let the wealth of him who leaves no male i.ssuo be taken 
by the wife of the rank of a patui, or let the daughters of eiinal class 
divide among them, or lot the surviving father take it. Tiie use 
of the term “ surviving,” wliidi would otherwiso boconie meaning- 
less, indicates that, in ca.so of the father not surviving, the mother 
succeeds. The mother, therefore, takes the heritage" on failure of 
the lather 5 thou the uterine brothers and brothers belougiug to 
tlie same caste take in their order, t.e. the uterine brothers take 
first, and then the brotJiers of the half-blood, but of the same ca.stc. 
This is the way in which the above passage of Devala is to bo con- 
strued, and the passage itself must bo understood to refer to cases 
where there may exist neither a mother’s consent nor a grand- 
mother. 

22. Oil the same subject, Katyiiyana lays down the order of 
succession in an easily intelligible form, “The widow [patiu] 
being a woman of honest family, or the dangliters, or, on failure 
of them, the father, or the mother, or the brother, or [his ] sons, 
are pronounced to be the heirs of one who leaves no male iake.”C'‘b 

2.‘{. The term ‘-sons” used iu the texts, means the sous of 
the brother alone, as that is the term immediately preceding “sons” 
iu the text. It has therefore been said by Yaiuavaikya : “ Jlrotliers 
likewise / '' 

2t. Hangrahakdra says;— “In default of such a dnughter, 
the mother takes the inheritance, although the father, the son of a 
step-mother, or his son, may be alive. In default of sucii a mother, 
the father’s mother takes the inheritance, although the father, the 

(1; Brihaspati, sxv. Ob, 66. 

(3) Cole. Dig. 
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«uii of a Ksliatriya mofchei^ or liis son may be alive. In default of 
tlie gni.udmotlierj the father takes the iniieritauce. As this 
passage is founded on tlie reasoning of Dharesvara, and iliai roa- 
soning has been refuted by Visvarupa and others^ the pavssage is 
to bo overlooked as not based on sound arguments. 

25. The same author again says : — Whore there are iwu 
kinds of brotliers^ one of the whole blood and the other of the 
half-blood^ the brothers of the whole blood take the iriheritanee to 
the exclusion of those of the half-blood.’^ This p<issage is tube 
countenanced as founded on sound reason. 

20. In the case of brother’s sons also^ the stiiue rule applies 
where there is a competition between the son of u brother ol the 
whole blood and the son of a brother of the half-blood. Therefore^ 
on failure of the son of a uterine brother, the son of a brother by 
a different mother takes the inheritance. 


SECTION V. 

071 the 7 Hght of siiccessmi of hinsmoiip didant khmnea^ and 
cogQiate kindred, 

1. If it be asked who succeeds if tlierc be not even brotlier^s 
sons, Yajilavalkya says: — Gotrajdh [Gentiles] or kinsmen, 
sprung iroin the same family with the deceased.''’’^) Add here 

take the iiihoritauce.” 

2. The term ^^gotrajah’’ [though general in its signiticatiun] 
on the analog}" of beeves and oxen, exchulus the father, brother 
and his son, who have already been separately noticed, ami com- 
pi'ehends the son of the grandfather and such other parsunH as are 
sprung from the same family. The term ^'goirajah’’ further ex- 
cludes the daughter of the grandfather and the like females, it 
being lyrimCi ftmie a complex of two plural terms [gotrajah cha, 
gotrajah cha gentiles and gentiles of the masculiuo gender 
formed by omitting one and refcaiuing the other, Gotmjuh, ac€or<b 
ing to Sanskrit Grammar^ admits also of the assumption that it is 
a complex of two terms of different genders, but for such an us- 
sumption, the context must afford a special ground, as in the in- 
stance of the following, Fetch kukkutau [fowls]. Let me cause 
them to have sexual intercourse.’’ Here, however, there exists 
no^ such special ground. On the cmntraiy, the term gotrajdh ” 
being used in the text of Yajffavalkya, after the words brothers 
likewise and their sons,” both of which denote 7 iialcs, must be con- 
cluded to mean male gotra.jah only and not females. 

3. Again, referring to the Sruti : Females and persons defi- 
cient in an organ of sense or member are deemed incompetent to 
inherit,” it will be found reconcilable with the coiiclusion that the 
complex term gotrajah ” is a compound of two tonus of the mas** 

(1) Yajiiavalkyat i|, 13&. 
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enline gender. Wlierecas, if ^^gotrajah^^ were considered to con- 
sist of two terms of different genders, namely, the masculitie and 
feminiue, such a construction would be opposed to the purport of 
tlio Rruti. ’’riio latter cotistrnctioii is therefore set aside* 

4, Accordingly, Bhiishyakara, the commentator of the sutras 
or aphorisms of jtpastarnbji, constraes the sutras ; father, 

being distributed hislioritage among liis sons j'pntrebhyah]/^ 

as Big!nf}'ing that heritage was distributed among the Sons alone 
and not among the daughters also, tliese being females. 

o. Under the latle of Grammar Brothers [bhrataran] and 
sons [putran] , with sisters and dauglitei’s/^ the terms duhita 
oha^^and ^^putrah eha^’ [daughter and son] fo^hn the complex: 
term putrau [sons], by the omission of one term and the reten- 
tion of the other of the regular compound of two species, tliongli, 
accordingly, by supposing that tlio complex word put!*a [sons] 
in the phrase among his sons [putrebhyah] used in the apho- 
rism above quoted, comprises two terms of two difterent genders, 
namely, daughter and son, it is practicable, to construe the passage 
in question as implying that heritage was disti-ibuted among 
dongliters also, yet such a construction is to be rejected as opposed 
to the principle that males alone are competent to inherit and not 
females, inculcated by theSruti: Females and persons deficient in 
an organ of seme or member are deemed incompetent to inherit/^ 
tU Some say : Goti'aj.ih [Gentiles] are tlio p^J.vrnal (jramh 
mother relations connected by funeral oblations offoo<l [.^apiri- 
das] and relations connected by libations of water [sarminodakas]. 
In the first place, the grandmother takes the inlieritarice. The 
paternal granclmoth ris succession, immediately after the motlmr, 
was seemingly suggested i>y the text.;'^ And the mother also being 
(load, the father^s mother shall take the heritage; ^ no place, how-- 
iwer, is fcHind for fun* in the compact series of heirs from the father 
to the nephew. Bhe must, therefore, of course, Bueceed immoili- 
afcely after the nephew, and thus there-is mo contradiction/^ This 
is not right. Even after the nephew, there is no place to be found 
for the grandmother, the term gotrajak immedhttehj follow- 
,,ing thoierm ‘'t nephew’^ in tlie compact series of heirs, and that form . 
referring^ as above noticed, to male gotrajah. Besides, gotra jah ” 
(ill Sanskrit) 'meauH persotiB spriing from the same family. But 
a grandmother is not one sprung from the same family wifcli the 
deceaHcd. Khe was born in a different family and had connection 
with tli€?' family of the deceased, only by niarriuge. 8!to cannot 
hence lK?calb«'l gotrajiih/^ This much is sufficient to refute the 
opinion above quoted. 

7. Yajhavalkya, it must be understood, has used in his text 
the term ** gotnijdh in the form of a conjunctive compouml, us he 
has clone the term |iitarau [parents] in the same passug-e. This 
is becauHf*, as bt‘iWi*en bedh the parents, ha sim no ground f«>r 
giving precedence in one over the other, so ho found no reason 
aanmg gotrajiilw for scdecting om iu preferoEce to another. For 
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instance, in declaring that, in default of a brotller^s son, the son of 
the grandfather succeeds, what reason could there be ? None, 

8. The objector here asks who has declared a grandfafcher^s 
son entitled to inheritanco in supersession of a grandfather ? Tho 
reply is, that YiJjhavalkya himself must be presanied to have >so 
declared by his having used in his passage the term gotrajali 
[gentiles] immediately after the phrase brothers likewise and 
their sonsY The separate mention of brothers and their sons while 
the}^ are comprehended in the term gotrajali/^ is indicative of the 
rule that, of the descendants severally belonging to the grand- 
father and others, only two, namely, the son and the grandson, 
are entitled to inheritance, as is the case w-itli the descendants of 
the father. 

9. Mann, too, propounds the same principle : — Whocn^er is 
the next in the line of kinsmen [sapinda], to him tho inheritance 
belongs. On failure of such kindred, the distant kinsman [sakiilya] 
shall be the heir ; or the spiritual preceptor or the pupil/^CO 

10. Dharesvara explains the above passage, as follows: — The 
term *pinda^ [funeral oblations of food] used in the above pas-' 
sage, must be taken to mean ^ sapinda ^ [kinsmen connected by 
funeral oblations of food]. Who is the first sapiiKhi* [kinsman] 
from whom the line of ^ supindas ^ is to be reckoned ? Idie father 
alone, it being, in the first place, declared ^ the estate of one who 
leaves no male issue, is inherited by the father, &c. ’ "Where, 
after a father, the father, and the sons of such a fatlier arcs both 
alive, who takes the inheritance next ? I say, the sons [and not 
tho father] of the father, or, in other words, tho brothers of the 
deceased. How is this ? It is because, in the text, * the estate 
of one who leaves no male issue, is inherited by the father, or 
by the brother alone [eva] the particle ^eva^ [alone] indicates 
the exclusion of the grandfather from inheritance. It would hence 
appear that altheuglx, on the death of a father, bis father and 
son, [ic, the grandfather and brother of tho deceased], Htand 
both on an equal footing in point of propinquity and there would 
thus be no reason, under the text of Manu above cited, para, 9, 
for giving preference to one over the other ; yet, an the Bfcmigth 
of the text of the same author, ending with the phrase ^ by the 
brother alone ^ the order of succession, with reference to nearness 
of kin, must take its course through the descendants only. I'heri!- 
fore, by the text ^ whoever is the next in the line of kinsiaeri, 
&c., para. 9/ it must be understood that in default of the deaeen- 
dants [these being only two, i.c. the son and grandson, as oli* 
sei’ved in the latter part of para. 8 of this section] of the father, 
the descendants of the grandfather succeed, and that in dc^faulfe 
of them, the descendants of the great-grandfather take the inhorit- 
ance. ^ A similar rule of succession must bo observed as far as 
the highest^ degree of sapijpdas. On failure of sapiiidas, sakulyaa 
succeed ; kindred co nnected by libations of water [sam^nodakas] 


(1) Manu, ix. 18?. 
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. bsmg .also, repraseated by .tlia term ^^sakulya^^ used in Manama 
text, pam. 9» Amoag them, too, on failure of the dosoendank of 
the nearest, the descendants of the next in order take the itihori- 

■■■ ■■tance/^.-■, ' 

11. On the strength of the above explanation, it must be con- 
cluded that those who declare that, after the brother’s son, the 
grandfather succeeds, that on failure of him, his descendants take, 
and that a similar rule is to be observed in the case of the great- 
grandfather and others, are ignorant of the true meaning of the 
text, inculcating an order of succession different from that ordained 
by the text founded on reasoning. 

12* The order of succession then stands, as follows : — On 
failure of brother’s son the son of the grandfather succeeds ; on 
failure of him, the son of the great-grandfather ; on failure of him, 
Ms son ; on failure of him, the son of the father of the great-great- 
grandfather ; on failure of him,, his son ; on failure of Inm, the sou 
of the father of the great-great-grandfather; on failure of him, his 
son; on failure of him, the son of the last sapinda; on failure of 
him, his son ; on failure of him, the son of the first samdnodaka [a 
kinsman allied by common libations of water] ; on failure of him, 
his son. A similar rule is to bo observed in regard to the succes- 
sion of the descendants of each of the five saruanodakas of tln^ 
higher grade, 

la. Brihaspati, bearing in mind all the above principles, 
declares : Whore there are many relatives [jnatayah], or rejuote 
kindred [sakulyah] or cognate kindred [bandhavah], whoever is 
nearost of kin, shall take the wealth of him, who dies without male 
isaue/’Cy 

Jaatayah] sapiodas, or kinsmen.connected by funeral oblations 
of food, riakulydh] samdnodakas, - or distant kinsmen connected 
by libations of water, Bandliavdh], cognata kindred. A descrip- 
tion of these is given, as follows, in a different Smriti, according to 
their order of relationship. 

14, ^^Tho sons of his own fatlier’s sister, and the sons of his 
oivn motlier’s sister, and the sons of his maternal uncle must 
coiisiclercKl as his own cognate kindred. The sons of liis father’s 

E atenml aunt, the sons of his father’s maternal aunt and the sons oF 
is father’s maternal uncle, must bo deemed Im father’s cognate 
kifidrecL The sons of his mother’s paternal aunt, the sons of his 
mother’s maternal aunt and the sons of his mother’s matoriiiil iiiiele, 
must be reckoned his mother’s cognate kindred/H-) 

15, Of the kiiisiiicii, distant kinsmen, and cognate kindred, 
ill cfofaiilfe of one that stands nearest in the order given, 

he that iimy be soinchow viewed to stand on a par 'with Inin may 
be saleefod ; it being generally declared by Gautama;— Let those 

(1) JiriliftHpati, xxr* 02, 

(2) Aitrib'itcd to Baudhajima, but not found in his IriBiitiitei, S, li 
SerIcK. 
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take the inheritance who give, the, faneral cake [pinda] $ who are 
the descendants from the same gptra^ or who are sprang from the 
same flishi.”^) 


SECTION YL 

On the succession of strangers uj)on failure of hludred 

1. If it be asked who inherits in default of bandhns, 1 ajna- 
valkya says : A pnpil and a follow-student/’^'^) Add to theses 
words take the inheritance/^ 

2. He is a pupil, on whom the deceased caused tlm cfsrmnony 
of Upanayana to be performed and to whom he taught thi-. \ i^clas. 

3. He is a fellow-student who acquires his learning from the 
game preceptor (as the deceased)* 

4* It is to be understood here that the preceptor himsedf was 
not specifically mentioned in the above text, as it was unnoeossary, 
seeing that a preceptor is entitled to more regard than a jiiipil, and 
that since mention has been made of the pupil himself in the lino 
of heirs, the preceptor, on the analog}’' of the loaf and staff, («) takes, 
of course, precedence before the pupil and succeeds to the deceased’s 
•property in default of bandhus* 

■ 5. If it be asked who succeeds in default of a fellow-stiiileiiti 
Manu declares : '^On failure of all those, the lawful heirs are siieli 
Brahmins as have read the three Vedas, as are pure? iii^body and 
•mind, and as have subdued their passions. Thus virtue h not hmt 
The property of a Brahmin shall never be taken by the king. Tht,'^. 
is a settled law/T^b 

6* In default of a Brdhmin possessing the qualifications above 
-described, Narada, referring to the king, says: If tiiere be no 
heir of a Br^hmin^s wealth, on Ms death it must be given ii 
Brahmin. Otherwise, the king is tainted with sin/Tb 

On his death] on the death of the owner of the proporty, Aa 
for the wealth of one (deceased) belonging to any edher class tkiri 
-a Brahmin, Manu ordains: ^^But the wealth of the other classes, 
on failure of all (heirs), the king may take/^h^) A king is lie who rales 
a city or town. 

7. N4rada, after having declared that, in default of all hoiri, 
the estate goes to the king, says,: Excepting the wealth of a 
• Brdhmin ; hut a king, attentive to his duty, shall allot a inaiateii* 
,ance to the wives of the deceased. This is declared to bo the rule 

of inheritance/Tfi) 

, ' ‘To the wives of the deceased] to the wives cif the deceased 
owner of the property, not being a Brahmin, and which wives are 
incompetent to inherit his property. 

(1) G-aiifcama, xxviii. 21. (4) Not foumi In Nlmida, 8. Ii K Seri^* 

(2) Yajiiavalkya, iL 135* (5) Manu, is. 189. 

(3) Manu, ix. 188, (6) Narada, siii. 51. 

f«) See Note on p. 26 of this TOliime. 
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8, la tlie iasfeanco coatemp'lafced by tlte text^para*5: ^^Oa 
failure of all those, &c./^ Saagrahakara points out certain dis- 
tinctions with relbrence to the caste to which tho deceased in each 
case may belong. On failure of the father, his fatherhs descend- 
auts take the wealth. On failure of such descendants, tlie descend- 
ants of his graudfatlior. On failure of these descendants too, the 
descendants of Jiis great-grandfather. In like order, the sapindas, 
or kinsmen of tho higher degrees, also take the inheritance. On 
failure of sapindas, tlic sakulyas, a priest, a pupil, a virtuous 
Brahmacliari, a virtuous Brahmin. On failure of the first among 
tlieso the next in order takes. The wealth of a Siidra, on failure 
of (heirs as far jis) tho uterine brothex*, goes to the king. Accord- 
iogly, tho wealth of a Ksliatriya or Vaisya, too, goes to the king 
in default of (heirs as far as) the preceptor/^ 

9, Sangraliakara, being an adherent to Dharesvara^s opinion, 
says in tho above passage that in default of the father, the estate 
goes to the descendants of his (fathcr^s) father. 

But it must be understood as our opinion, that on failure of the 
father, the mother is the successor; on her failure, the grandmother; 
on her failure, tho descendants of the father of the deceased, namely, 
the brothers and their sons. 

10, All that has been hitherto stated as to succession in de- 
fault of male issue, refers mtUatu miciandis to the property of a 
deceased belonging to one or the other of the follcwing classes— 

L — Anupanita, or one on whom the ceremony of Upanayana 
was not performed. 

IL—" Upakurvanaka Brahmachari, or a tempoi^ary student, who 

is to be married. . ■ "■ 

ILL — Bam^ivarta, or a Brahmachari (student), on whom the 
ceremony (called Samavartauam) on return from the preceptor^s 
house, has been perfoianed. 

IV. — Orihasta, or a married man or housekeeper. 

V. < — ‘Oiio who is not included in any of tho other orders, (namely, 
those of tho hermit and the ascetic), and on whom the ceremony 
(Bamdvaria) on return from the preceptor’s house, has been per* 

formed* 


Vil. 

(ill niicmdon h ike pwperli) nf a perjmiml diideut^ a hermii^ or an 

ascetic* ' 

1. With regard to tho wealth of- a Naishtika Bruliiiiacluiri (a 
porpetiiiil stiident), Vaiiapimtha (a hermit), and Yati (iin ascetic;), 
a different rule has been laid down. Y4j5avalkya " Tho heirs 
o£ a iiernili, of an ascetici and of a btudont arc, in order, the pre- 
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ceptor^ the virtuous pupil^ the spiritual brother and associate in 
holiness/^C^) 

2, The term student (Brahmaclmri)^ from being mentioned 
in the above passage together with an ascetic, means a Naishtika 
OT perpetual student. A spiritual brother is one who lias the same 
preceptor. An associate in holiness is ono who has studied tlia 
same Sastra. In order means, on failure of the first among 
these, the next in order* 


CHAPTER XII. 

On a second iiartition of property after the re-unlon of coparceners, 

1 * Brihaspati : — He, who, being once separated, dwells again 
through affection with his father, brother, or paternal uncle, is 
termed re-united. ^^(2) 

The purport of the above text is, that a son or the like, who, 
having once divided the property with his father, brothei^ or pa- 
ternal uncle, unites again with any of them through affection, &c., 
is termed one re-united. Hence, by implication, there can be no 
re-union with relations other than a father, a brother, or a paternal 
uncle. 

2, A re-union is completed not by the union of the cc^par* 
ceners alone, but by the union of their wealth. It must therefore 
be understood that the term re-union does not apply, until the 
effects which had been divided, are again mixed together as before, 
so as to destroy altogether every mark indicating division. A mere 
Joint residence of coparceners does not amount to a re-unicm. 

3, Manu, therefore, lays, down a distinction as regards a 
second partition to be made after re-union : If brothers once 
divided and living again together as parceners, Tr|aka a second par- 
tition, the shares must in that case be equal. There is not in this 
instance, any right of primogeniture [jyeshtyam] Living to- 
gether] residing together. ' Make a second partition] make a 
second partition of the mixed wealth. 

4, In the above passage, the words: ^^Tiio shares mmt in 
that case be equal, are in themselves sufficient to show the non- 
recognition of primogeniture. While so, inequality of division on „ 
the score of primogeniture, has again been expressly prohibited in 
the passage and the object of this is to show that, in the distri- 
bution, the shares may be even unequal where the wealth, at Ihe 
time of re-union, had been made up of disproportionuto contri- 
butions. Therefore, the inequality of shares must bo proportionate 
to the extent of the contribution which each parcener had made at 


(1) Yijnavalkya, ii. 187. (2) Brilms|mti, xxv. 72. 

(B) Manu, ix* 210* 
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iilie 'time of re-Boion. Tlie infareBce': henoe tbat tlie effect of 
re-union is to destroy simply the identity of property and not the 
extent of share of each of the parceners eoncernetl in the re-nnion. 

5« Brihaspaii propoxinds unequal partition on a different 
ground. 11: any one of the re-united brothers acquire wealth by 
science^ valour^ or the like, two shares of it must be given to him 
and the rest shall liavo each a share/’(i) 

Of it] of the wealth acquired as stated. 

6. The above passage is intended to enjoin division of what 
was acquired; even where such acquisition had been made without 
detriment to the re-united property. 

7. If; before a second partition takes place among the re- 

united parceners; one of them die leaving sons and the like^ the 
second partition is to take place according to the principle con- 
tained in the text : ^^Aniong those whose fathers are deceased; the 
allotment of shares is according to the fathers/^C^) there being no 
other law on the subject. Where, however, the deceased re- united 
parcener leaves no son and the like, the rule contained in the pas- 
sage : The wife and the daughters, does not apply, there 

being a different law on the subject. 

8. Accordingly, Bribaspati : — Among brothers who being 
once separated, again live together through mutual affection, there 
is no right of primogeniture when partition is again made* Should 
any of them die or enter a different order, his share shall not be 
lost } but shall be taken by the uterine brother.’^C^) 

9* If, before partition in a family prior to re-union, one should 
die or enter a religions order without having male issue, Ms share 
becomes extinct because no partition has taken place in the family, 
and there has been consequently no ascertainmeiit of the extent of 
share of each parcener. Therefore all the other undivided par- 
ceners take the whole heritage of the deceased. But, in the 
instance of a parcener dying after re-union, no. such ascertainment 
of the extent of his share is w’aBting, the extent having already 
been ascertained in th.e original partition. Are-union cannot have 
the effect of destroying the extent of -share so ascertained. It 
simply rlcfstroys the cxdmke right which he had ' possessed prior 
to the re-union to the property that had fallen to his share. There- 
fore, the whole estate is not, on his death, taken by all the other 
ro-iiiiited parceners. But at tlio time of the second partition, his 
share is set apart* This share does not, however, go to the widow, 
as ill the case of tho W'calth of a rlmded 'husband ; but it goes to 
the re-united uiefims brother under the text, para. 8, of Brihaspati 
above fjiiotcd* Tlio term uterine brothei^^^ ■ though used in the 
text in the singular number, includes also the plural* 

10 . Hence, Narada : — ‘^ximong brothers, if any on© die wifcM 


(!) BriiifiK|iiitit sxv. 77* ■ (3) ¥4|Savalkf a, ib 1 35* 

(2) Yajflaviilkyti, ib 120. xxv. 73**7'i 


SMEITI CHiNtelKi. 

^ o ■PfilWious order, let the rest of the brothers diride 

r‘“'T,i”eS.pi“h 

fcs wealth, except . the rest oE the uterine 

f^Xbe rest of tlxe b • ^M’Tho ixroperty oi: j 

brothers, ^ [and that of] a uteriue 

are-umtedbrothu [ brother.’H^) The taeaniiig is, 

brother [hyj t , brother, the re-united brothers only take 

‘iXK. S-ta otet] tpd tw .mo»g torn too, ooly tl.o 

^fanyroTsuc? a mirST citoiS 

maiutouanco oi f ® L ^ yj ^ ^ ghare until 

to be made out of her “ " f J g„pport her »Ca) The 
she is initiated ; after that, ® _ verses must be understood 

meaning of the;secoud dk^ or enters 

to be, that the initiation of the^ such a daughter till 

a religious brothers alone. 

“‘T”\7hl .“pgt •' .bel.™tl.m,tLcrc«rc c.,t«ip 
re-united and certain uterine brothers not _rc- 

uterine brotnerfe ^ that arc re-united sliall alone diTsdo 

united, those uterine brothers that ^ 

tbe property among ^^ben. ,^N ^ 

aSS “The wealth of a re-united parcener goes to the re-united 
1 q Where none of the uterine brothers are rc-united and the 

lo. VVi fhn nfm'luo bro tilers alone take in tluii 

half-brothers are re-unite , the half-brothers 

case the propm-tyjhoug^ declared; “[Uterine brothers i 

iSb nofe rl-iuited,^shall obtain the property, and not the son oi 
a different motle^^_^^^ “apt” [though] used in 
indicative of the prohibition against the succession oi half-biothci 

tbongh the rest of the brothers there are no uterine 

K f Wa at all then the re-united half-brothers take the wealth, 
brothers at all, Wien m « Brothers who become re-nmted 

f nlVc?ofshic P“* 

tage^tte words ‘ balf-brothers ’ must be understood m order to 

avoid tautology^^^ oj Y^ifiavalkya : “ A half-brother being again 
associated, shall not take the wealth of his balf*brotl^ 

. — — * ti • * 


(1) Naraaa, sih. 25. 

(■2) Yfejaavalkya, i’u 1118. 
^3) Narada, xiu. 26, 


"(4) YWriavalkya, ii. 139. 
(h) Brihaspati, xxy. T<J. 

(6) b* IwO# 
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plicable to a case where there are ti.teme brothers* Hence, there 
IS no mconsistency* 

17. The objector here says: if it be declared that the re« 
xinited half-brothers inherit solely on failure of uterine brothers 
eyen though not re-united, the declaration becomes opposed to the 
taxit of Mann : Should the eldest or the youngest of several 
brothers be deprived of his allotment at the distribution or should 
any one of them die, his share shall not be lost ; but his uterine 
brothers and sistera and such brothers as are re-united after a separa-* 
tion shall assemble together and divide his share equally/^(^l Tho 
meaning of this text is, that such half-brothers as are rc-united, 
together with the uterine brothers and sisters of the same womb, 
shall assemble and divide equally the share that was not lost. The 
words ^ together^ and ‘'assemble^ used in the text, render it clear 
that the joining together of the several heirs specified, is necessary 
to their dividing the wealth. Hence, the inconsistency of the decla- 
ration above referred to with this text, is manifest, 

18. In order to reconcile the above inconsistency, some con- 
strue the above passage of Manu, as follows : The share that was 
not so lost, if there be ro-united uterine brothers, they alone take 
to the exclusion of uterine brothers not re-united; if none of the 
uterine brothers bo re-united, then all the uterine brothers take. 
They do so assembling together and without inequality in the share. 
In default of them, the half-brothers take.^^ But this construction 
is very unfair, requiring, as it does, the supplying of several terms 
not warranted by the text. It is therefore to be rejected, 

19. Others again, in order to avoid the inconsistency above 
noticed, recite the text of Yajiiavalkya : ‘VA half-brother being 
again associated shall not take the wealth of his half-brother 
(para, 10). Uterine bi’otliers, though not re-united, shall obtain the 
property and not the son of a different motheri^ (para. 10) and con- 
strue it so as to correspond apparenthj with the text of Manu, 
They take the whole first hemistich : Anyodaryasthii samsrishti 
naiiyodaryodlianam haret,’^ and state the meaning of tlio words 
and the substance of the passage, as -follows: — half-brother 
[meaning one born of: a rival wife], being a re-united parcener, 
takes the estate ; but a half-brother, who was not re-united, doc^s 
not obtain the wealth. Thus, by the direct provisions of the text 
[anvaya] and by the exception [vyatireka],. ro-union is shown to 
bo a reason for a half-brother^s succession/'^' , Then they take the 
phrase " Apieha adadyat BamBrishti'-^^'"in the .second heimstieli and 
connecting it with the word ^Uasamsrishti preceding it, state the 
fiteaning of the words and the Kubstance.of the passage, as follows 
^^Tlioterm ^nofc re-united ^ is connected also with what follows, 
and hence, oven one who was not again - associate d, may take the 
effects of li deceased re* united parcener. Who is he ? The author 
replies ^ orio re-united/ that is, one united by the identity of the 


(1) Manu, k, 211- and'|12,: 
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wotoib [in which ho was concoivod] j in ofclior words^ a ufcorino or 
whole brother. It is thus declared that relation by the whole blood 
is a reason for the succession of the brother^ though not re-united 
in coparcenary.'' They then take the concluding part [ Aiiya- 
matrujah] of the second hemistich, and adding to it the pa.rticlo 
eva/^ connect it with the word [samsrishti] in the middle of: tiie 
second passage, and state the meaning as follows : The term 
united' likewise is connected with what follows, and here it 
signifies re-united [as a coparcener] . The words ‘^not the son of 
a different mother' must be interpreted by supplying the affirmatiyc) 
particle [em] understood. Though he be a re-united parcener, 
yet being issue of a different mother, he shall not exclusively take 
the estate of his associated co-heir." They thus make the substance 
of the whole passage conform with that of Maniu They conclude 
by saying : Thus by the occurrence of the wor<l ^ tlu)ugh j api j 
in one sentence [^though not re-united, &o.'j and by the denial im- 
plied in the restrictive affirmation [eva exclusively"] understood 
in the other one united may take the property, and not exclu- 
sively the son of a diiferent mother'] it is shown that a whole 
brother not re-united and a lialf-brotlier being re-united shall take 
and share the estate ; for the reasons of both rights may Hubsist 
at the same instant." An interpretation of this nature can only 
satisfy those who made it; it caunot meet with the approbation ot 
the learned, for the wording of the passage is wdiolly incapable of 
bearing such an interpretation, which apparently is one Uirturcid 
out by the interpreter with the force of his own invention, 

20. The inconsistency between the texts of Manu (para. 17} 
and rajnavaikya (paras, 13 — Id}, as apparent fnnn the plain word- 
ing of both the texts, must here be reconciled by shewing the case 
to which each of the texts is applicable and not by trying to place 
forced constructions upon them, in order to make them consistent 
with each other. The text of Manu is applicable to a casa whore 
there is property immoveable together with property of other kinds. 

21. Prajapati, in such a case,: propounds, by the follow iiig 
passage, the division of property between a re-united and an un- 
re-united parcener: “Whatever concealed wealth is brought to 
light and whatever moveables thex*e exist, become the property 
the re-united parceners ; but lands and houses, those not re-united 
shall take according to their shares." 

22. The purport of the text is, that half-brothers re-united 
shall take in due shares the concealed wealth and moveable pro* 
perty consisting of bipeds, of quadrupeds, &c., and that iiteriac 
brothers not re-united and also nterine^ sisters shall take the houses, 
lands, in due shares. The conclusion hence is, that fcli© text 
of Yajnavalkya (paras, ll— 13) is applicable where there ©lists 
only one species of property, or, in other words, where there exists 
either immoveable property ahm or such property mhm as is not 
immoveable. 

23. Where there are no half-brothers re-uaited, then the 
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fatter or paternal nuclei whoever was re-united^ takes the estate ; 
it being declared by Gautama : When a re-united parcener dieSj, 
his ro-iinitod co-hoir shares his ostato/^G) 

24. Whore there is neither a father nor a paternal uncle re- 
united^ the half-brothers not re-united take ; in default of them the 
father not re-united ; in default of himi the mother j and in default 
other, the widow (patai). 

2a. Accordingly, Sankha: — *^Th 0 property of one who de- 
parted for heaven without male issue goes to the brothers : in 
default of them, both parents shall take it, or the eldest wife 
(patnij^iC'^) 

26. The meaning is, where one re-united with his paternal 
uncle, father, or brother, dies without male issue, the wealth left 
by him goes to his half-brother not re-nnited, in default of the co- 
parceners [above specified] re-united with him. 

2 7, Accordingly, Narada : The wealth of a re-united parcener 
goes to the re-united only. No one else inherits. Where no issue 
is left, the others take.^^l'*b 

28. The meaning of the passage is, that while there exist 
re-united parceners, the half-brothers and the like not re-united 
do not take the wealth. Where, however, all the parceners re- 
united become issiieless, then succeed the half-brothers not re- 
united. What they so take is the share of the re-united parceners. 
Here, too, the order prescribed by the passage of Sankha : The 
property of one who departed for lieaven without male issue, goes 
to the brothers, &c/'^ (para. 25) is to be observed. 

29. The term eldest wife used in the passage (para. 25) 
of Sankha, refers to a virtuous wife j it does not serve to exclude a 
Junior wife if virtuous. 

66. The particle m [or] has been used in the passage in 
lieu, of the phrase on failure of/^ It indicates an alternative ; 
but, inasmuch as there could be no alternative with reference to 
any such thing as svamyain [ownership], it not being capable 
of existing indeterminately in one or other of the heirs at one and 
the same time, on the principle that a thing cannot have an inde* 
terminate existence, therefore the alternative indicated by the 
particle ta ” has reference only to the default of the perferable heir. 

31. The order of succession accordingly stands thus. In 
iMaelt of tho brother, the father inherits ; in default of him, the 
mother ; and in default of her, tho widow. To avoid the .supposi- 
tioii that this order of succession is opposed to that prescribed in 
the case of the wealtli o! a divided member dying sonless, by the 
passage: “The wife and the daughters, the author says that 
the order of succession is applicable to the wealth of a re^tmiteil 
parcener dying sonless. The order of succession prescribed by the 
above text ; “ The wife an, cl the daughters, in the ease of the 

( ) iiiiiitivniiii, xxviii. 28. (2) II. Cole.' Dig., 532. cecciii. 

(3| Nfirada, xiil. 24. 
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woaltli of Bt dividod moniboris fouudod on rcnsoiiiiig'-i yofc tEftt 
hehicr superseded in the presentdastance, bj tluj order of saccessiOQ 
expressly declared by Sauklia (para- 25)^ tiic passage oi tii© laitei 
iBiist aloue be bore relied on j there being no reiisou to be slated 
in support of the same. 

32. in observing the above order, there exist^a widow iiiicl 
also sapipdas, such as a brother’s »son and the like, Knrada ^ i)n 
the death of their hosband^ the widows, in the? absence of bn)t}ier^ 
father, or mother [abhratra-pitru-matrukah] of their iHisband, 
and all the sapindas shall divide their rcspts'tive wealth in ilue 
shares/’(il 

83. In using the word abhratru-pitru-niatrukah/’ wlaeli is 
a compound term called ^^ Dvaiidva samasu,’’ Karada, contrary to 
the rule, ''Of two or more persons or things, that which is iiici 
most respectable should be put firsV’ has placed "bhratrid’ [ brother] 
before '' pitru matru [father and niotherj who are siiparkirs to a 
brother. The object, however, of Nirada, in doing so, is to show 
that the wealth of a re*united parceiier dyitjg willcjut niahi issfic, 
goes first to the brother; in default of liim, to tlic father; in 
default of him, to the mother ; and in default of her, to tlm wi<iow 
[patni] that observes all kinds of religions duties. The conelusion 
hence is, . that widows do’ not inherit in default of Hccondary sons 
alone, as is the rule in the case of the w''oa!th of a. diviJvd nieinbiir; 
but only in default of a half-brother not re-iniiteil, and of a fiitlier 
and mother also. 

34 The phrase " all the , sapindas, iised in ilio above 
text ■ (para. 32) of Jfarada, cotiiprahends sapincks [not being a 
brother, father, or mother] of the deceased sontess ro-iiiiited co- 
parcener, such as brotherk. sons 'and the like, Tlieso sapinctas imd 
the widow are to take out of the re-united common property, the 
latter [widow] the share of her deceased husband, and ibo former 
[the brother’s sons and the' like], their respective fiillicrk shim 
which has been mixed with the deceased’s wealth on the oceiisioii 
of re-union during tlie life-time of the deceased. 

35. In default of the widovv, the sister takes the inlieritimeo 
of the sonless re-united. Accordingly, Brihas|mti Ills sister m 
then entitled to take the inheritance. 1Tiis law concerns one who 
leaves no issue, nor wife,nor father. Whether married or iinuniirried, 
the sister succeeds on the death of a uterine brother, ideiitily of 
womb being alone the reason of succession in the case of sister of 
both the above descriptions/^^) 

36. The particle [^l^o] wsed in tlie above text, shewa 

that the rule contained in the text is applicable to the wealth of 
one who [besides leaving no son, widow, or father] leaves also no 
brother or mother. ■ ■ 

37. In default of fche^ sister, the sapindas take tlio property 
of the deceased re-united/ according to the* order prescribed by 


(1) Niirada. siii. 50 and 54 


( 2 ) Brihaspafci, xxt. 75 , 
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til© text : “ Wlioei^er is ilie next in tlie line of kinsmen^, to liim the 
inheritance belongs/^ the purport of which text has already been 


given. Ihiere is no separate law on the subject in the case of the 


wealth of a ro- uni ted parcener. 

08. Accordingly^ the same author [Brihaspati] : Where one 
dies without issue, widow, brother, father, or mother, all the sapin- 
das divide his wealth in due shares/^^^) 


His wealth] the wealth of the re-united parcener. Where 
one dies without issue, means where one dies even without a 
half-brother and the like, who are declared, by the passage afore- 
mentioned, competent to inherit the property of a re- united co- 
parcener. Buell is the meauiug of the first hemisticli of the above 
text of Brihaspati. 

39. In default of the sapirjidas, the wealth of a deceased par- 
cener re«unitcd, goes to the sanianodakas and others, just in the 
same manner as has been prescribed in the case of the wealth of a 
divided parcener, dhiere is no separate law as to who is to succeed 
to the property of a ro-united parcener, a/ier the sapindas. 


a II A P E R X 1 1 1 . 


On the tvjJlIs of sojis bom after a partition and on alloiment 
of a share to a coparcener reluming from abroad. 


L Vishnu, referring ton son born after partition, says ^ 
Sons with wiioin tlie father has made a partition, should give a 
share to the son born after tJie distribution/^^-) 




The meaning is : If the sons divided the family property 
with their father while the latterhs wife was pregnant, but not 
known to be so, they shall give to the son who is afteiwvards bom 
of that pregnancy, his sluire out of the shares which tlicy had pre- 
viously taken fro!ii ignorance of his existence. The father, for 
liis own part, need give nothingto such a son out of his own share, 
but ho is to take charge of the share which his other sons give, as 
above Htated, on account of the son born after the partition, and live 
with him, it being necessary that lie should protect him daring his 
minority. Hence, it has been ordained by the text above quoted 
that n share to the son bom after partition should be given by the 
sons alone with whom the father had already made the partition, 
iiiid not by the father also. 

S. (biut'ama says : A son begotten after partition [takes] 
the wealth of his father ouly/h*b * Takes ^ must be understood in 
the above jiassuge. 


fll BrihitHimti; XXV. 


III!. 

(;i) Bautama, xxTiii, 20. 


I'il Vishmu xTii. 3, 
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4. This passage, however, is applicable to a case whew a 
father dies before the sons with whom he had made a partition. 
A share to the son born after the partition. 

The particle “ eva ” [only] has been used in the passage, in 
order to show that father’s wealth alone is to be taken by ihe son 
born after the partition, and that the sons previously born need not 
give him any share in such a case. 

6. Brihaspati says: — “The younger brothers of those who 
have made a partition with their father, whether children of the 
same mother or of different wives, shall take their father’s share.”d) 

“ Their father’s share,” means their father’s share onfy. 

I. This passage is applicable to the case of sons, of whom the 
conception and birth were both suhsequeid to the division of the 
estate". The reason why such sons should take their father’s share 
only, has also been stated by the same author. “ A sou born be- 
fore partition has no claim on the paternal wealth, nor one begotten 
after it on that of his brother.”i2) l|as no claim on tlie paternal 
wealth] has no right to the paternal wealth. 

8. The reason why a son horn before partition lias no claim 
on the paternal wealth, is because ho has divided off with his fal her ; 
and the reason why a son begotten after the partition has no claim 
on the wealth of his brother, is because such a brother possesses 
no property in which the son born after the partition can have an 
interest. Thus, it must he understood. 

9. Brihaspati, on the strength of the principle that a son bom 
before partition has no claim on the paternal wealth, which is the 
first of the two principles contained in his own passage above quoted , 
says something more on the subject. “ All the wealth ivhich is 
acquired by the father himself who has made a partition with his 
sons goe^ to the son begotten by him after the partition, 'i’hose 
born before it are declared to have no right to the property.”!®) 

10. The term “ all ” has been used in the text, in order to 
preclude the supposition that in the wealth acquired by tho father 
Subsequent to partition, the sons born before tho partition have a 
claim to share, no share having previously been obtained by them 
in it. 

II. The conclusion hence is, that the sous born before parti- 
tion and the sons bora after it have no claim whatever on each 
other’s wealth, and in this respect they are viewed as if they were 
not related at all to each other. 

12. The same author, however, points out, by tho folbwmg 
passage, that there is a slight distinction in this respect, " As in 
the wealth, so in the debts likewise, and in gifts, pledges, and 
purchases, they have no claims on each other, except for acta of 
mourning and libations of water.”W) 

(.I) Brihaspati, txv. 19. 

(4) ibid, txr.%G. 


(1) Brihaspati, xxv. 17, 

(2) Ibid, xsv. 18. 
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18. The meaning is, that they have claims on each other in 
respect of acts of moiuming and libations of water, but not in res- 
pect of wealth, &c. 

14. The want of claim on each other in i^espect of debts, &c., 
occurs only where thei’o is no re-union. But where there is a re- 
uo.ion, the same author adds ; — Brothers who become ro-iinited 
through alTcctiun share the wealth of each othor.^^C^) 

15. Manu ordains : — A sou born after division shall alone 
taka the paternal wealth, or ho shall participate [in that wealth] 
with such of the brotliersas are re-united with the father 

Or he shall partcipato] ,* hero add tho words in parental 

wealth/^ 

16h This text is not hence inconsistent with the one already 
cited. It is applicable to a case where the father has died while 
living with the son bom after the partition* 

17. YdjSavalkya, referring to a son born subsequently to par- 
tition after the death of the father, says ; When tlie sons have been 
separated, one who is afterwards born of a woman equal in class, 
sliai'es the distribution, or his allotment may be made out of tho 
visible estate corrected for income and expenditure*^^ 

18. If, after a partition had taken place among brothers on 
the death of tlieir father, while tho pregnancy of their father’s 
widow was not manifest, a son be born, ho is entitled to a - share. 
He gets a share out of tho whole property already divided, or, 
according to the second hemistich of tho above text, ho gets a share 
out of tho visible estate [such as household utensils, boasts of bur- 
den, milch cattle, ornaments, workmen, and tho like] corrected for 
income and expenditure, that is, after allowing coiToctioii for both 
income and expenditure. 

19. The adjective ^‘visible” was placed before tho term 
estate’’ in the second hemistich of the above passage, in order 

to exclude the son born after partition from participation of the 
concealed wealth which had been already divided. 

20* Although the son born after partition is in no way in- 
ferior k) the other sons, yet Yajuavalkya has ordained in his case 
tlie alternative prescribed by tho second hemistich, tliinking that, 
as the existence of such a sun was not ascertainable at the time of 
tho original partition, a reduction in his share is not unreasonable. 
As, however, the existence of such a son was unascertainable, not 
owing to any fault the part of the son, it must bo understood 
that the giving him a share in tlic whole distribution, as stated in 
the first liomistich of the verse, is also considered not to be alto- 
gether unreasonable. 

2L If, in the case of parceners returning from abroad after 
partition, one, from his own fault, had-absonted himself and should 

(I) llriliasiKitiy xxv. *20. (2) Mam, ix. 210. 

(3) Yajuavalkya, ii. 122. 
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return after the distribution of^ the estate, he is to receiTO only a 
reduced share. There does not exist in his case the alternative of 
giving a full share in the estate* Accordingly, Brihaspati : if 
a man leave the common family and reside in another country, ho 
will get, when he returns, only half a share* llioro is no ilunbi' 
in thiVTi) 

22. Where one, leaving the common family, i.e. quitting t!ia 
place where all his relations reside, goes away to a vary reuiofa 
region, and the rest of the parceners /rorn igaomnce of erid- 
ence, make a partition among themselves of the whole estate, if he 
should subsequently arrive, only a half share is to be given him 
out of the estate already divided. Here, as the divisioii was made 
from ignorance of the existence of the absentee^ and the absence was 
attributable to his fault, the alternative of giving him a full share 
in the estate has not been prescribed in his case. Hence, it has 
been asserted at the conclusion of the passage that there is no 
doubt in tbis.^^ 

23. Likewise, where one, after long absence, arrives, if par- 
tition had already been made from ignorance of liis existence, the 
same author states: ‘'Beit debt or a writing, or house or field, 
which descended from his paternal grandfather, he shall take his 
due share of it, when he comes, even though he have been long 
absent.'^^^) 

Due share] half a share. 

When he comes] when he comes after the partition. 

24. If a grandson [of the- absentee] ^ and the like return after 

partition, the same author states-: that .they are to receive a sliaro 
only in property hereditary. the descendant third, fifth or 

even seventh in degree, he shall receive his hereditary allot inent 

on proof of his birth and name.^V 

25* To a certain class of absentees that return after imrtitioiii 
the same author states that a share is to be given in landed properly 
alone though there may be other hereditary tvoalUi, To the lineal 
descendants when they appear, of that man, whom the neighbours 
and old inhabitants know by tradition to be the proprietor, the land 
must be surrendered by his kinsmen/^h^) 

When they appear] when they appear after the partition had 
taken place* 

26. When a parcener returns, whether before or after part^ 
tion,^and insists on getting his share, the same author states that 
he will be entitled to receive the share only when he establiihes, 
by proof divine or human, his title to the property that is in others^ 
possession. Whether partition have or have not been Hinder 
whenever a co-heir appears, he shall receive a share of whatever ho 
proves to be the common property 


(1) Not fouud. 

(2) Brihaspati, xxt. 2S* 


(3) Brilmspati, xxv* 26. 

(4) im, 
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CHAPTER XIV, ' ■ ■ 

On the dutribution of effects concealed. 

1. Mami When all the debts and wealth have beea Jastly 
distributed aecf>rdiog to law, anything which may be afterwards 
discovered shall be subject to an equal distribution/^f^) 

2. If, of all property visible, whether debts or effects, a par- 
tition had been made according to the rules prescribed by the text : 

Ail sons shall share equally the wealth of the father, but of those, 
he who is endowed with science and good qualities, is entitled to 
receive a greater portion, ’^(2) and if, at any subsequent period, it 
should ajipear, on the return of any absent person, that any debt is 
due by the parceners to such person, or that such person has, as a 
trustee or the like, possession of any wealth belonging to the par- 
ceners, such debt or wealth is then to be divided in equal shares, 
and no greater portion is to be allowed in it to any parcener on the 
score of his being endowed with science or good qualities. 

3* Since the text of Manu, above quoted, declares debt dis- 
covered after partition divisible in equal shares, it is inferrible that 
in. debts discovered before partition, unequal shares are allowable as 
in the case of wealth. 

4. If, at the time of partition, any one from fraudulent motives 
had concealed any portion of the family property, making it appear 
that it belonged to a different party, and if, on subsequent enquiry, 
it is known that the property belongs to the family, it is to he 
divided in equal shares. Accordingly, Katy^ana : What has 
been concealed by one and is afterwards discovenal, let the sons, 
if the father be deceased, divide equally with their brothers/^(^) 

o. The meaning is, that where there is no father, the sons 
alone are to divide among them the property discovered, as slated. 

6. Wliere, atnong coparceners residing together, one appro- 
priates to liimsolf any portion of the effects belonging to the family, 
and the same is somehow discovered subsequent to the partition, 
it is to be divided equally among the parceners. Accordingly, YaJ- 
fiavalkya:~^^ Effects wliich have been withheld by one co-heir from 
another, and which are discovered after the separation, let them 
agaiii divide in equal shares ; this is a settled 

Let them again divide] let all the divided parceners again 
divide. 

7. As property withheld, so is property iil-distributed also 
subject to equal distribution. Accordingly, Katyayana Effects 
wliich are \vithhclcl by them from each other, and |)roperty which 
has been ill-distributed, being subsequently discot’ered, let them 
divide in equal shares. So Bhrign 1ms ordained/^C^) 

(!) M'anu, ix. 21B. I.L^Cok. Big.j^4bA ccclxvxiL 

pjj Bribaap&tit xxv. 10. (4) YaJHavalkya, il 120. 

(5) il. Cole. Dig., 485, ccelxxvii. 
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Property wliicli Las been ill-distributed] ])roperty of wlilcb a 
distribution bas been made in unequal portions eontniry to law. 

8. Property recovered after being seized or lost* is to bo divid- 
ed equally, just in the same manner a,s property withheld by par- 
ceners from each otlior and property illHiistributed, Where, Iuhv- 
ever, a divided parcener acquires property h*nhequeM to 
it belongs to him exclusively. The other parceners havoitu interest 
whatever in it. Accordingly, the same author (Ivdtyjiyana) Hiat 

wealth which has been acquired by a man after separatirm belongs . 
to him exclusively, but what has been recovered after being mized 
or lost, as well as property of the descriptions afore-rneniioiHHl, 
shall be afterwards divided/'(U 

Propei*ty aforo-mcntionodj property withheld by {>urc»enerK 
from each other and property ill-distributed. have been 

noticed here for the sako of example. 

Shall bo afterwards divided] shall be dividecUh rhe nmnner 
before stated. 

9. Hence, it must bo understood that the author has doelared 
that the partition of property recovered after being seizacl or lost 
is to be in equal shares only, 

10. Mann and others having, by the above* passages, pro- 
pounded partition of such property only as is discovered af!;er par- 
tition, it is to bo understood that the division already made m not 
thereby to be disturbed, but that it is nevertheless to be considcfred 
as properly eifected. Therefore, although, after a partition, cer- 
tain properties belonging in common to the family are discovered, 
yet the parties are to be viewed as divided in virtue of the partition 
already made. 

IL There is, however, a text of Manu, as follows When 
any common jiroperty whatever is brought to light after partition 
has been effected, that is not considered a [fair] partition, it must 
even be made over again/^(«) 

12. But this text must be considered as applicable to a case 
where common property is discovered before the divided parccaere 
have proceeded to improve or expend the property alreinly divided . 
Otherwise, the text becomes opposed to all the other texts above 
quoted. 

13. The object of the law in allowing a re-distribiitioa of the 
whole property, instead of dividing the subsequently discoverad 
property alone, keeping the former distribution undisturbed, is thiit 
deductions, &c. [of the imtiir© referred to in Chapter III] may b© 
made m tha| case out of the subsequently discovered property also* 


(1) II. Cole, Dig., 485, ccelxxvH. 


(2) Manii, ix* 
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CHAPTER XV. 

On the effect of ^partition. 

] . Naz'iidit : — WliGJitiiorc^ are many persons sprung from one 
man, who have thoir [roligions] dntic's [dharina] a, part, and trans- 
actions [krija] apart^ a»iid iiro separate in the materials of work 
[kannagnnah], if they l)e not accordant in alfalrs, slionld they 
give or sell their own shartss, tliey do all that as they please ; for 
they are masters of tlicnr own wealth/’' U 

When tluTo art^ many pos’sons sprung from one luanj when 
there are sov'cra! ]H‘rsons descending from one man and divided in 
several ways. 

Who have their religious duties apart] who perform i*eligious 
rites, such as Agniliotra, requiring pecuniary aid for their per- 
formance, independently of each other. 

And transactions apart] who manage likewise the transa^ctioiis 
concerning the income and expenditure of the divided wealth, as 
also the agricultural affairs, separately. 

And are vseparate in the materials of work] who likewise ]) 0 >s» 
sees separate household utensils and other implements of work. 

2. Should one of these? not consent to the act of the other, 
yet the latter is to disregard tlio consent and manage h.is own 
affairs. They are also at liberty to give, sell, or mortgage their 
respective shares at pleasure, since each is lord of his own wealth, 
once divided. 

3. Brihaspati, however, states : — Separated heirs, as those 
who are unseparated, arc e<;|na.l in respect of immoveables, for one 
has not power over tlm whole to give, mortgage, <.)r sell it/'’(^^ But 
this text is applicable to a case whore, from difficulty (vf dividing 
the land itself in. equal ])ortions 5 the co-heirs enter into am agree- 
ment as to tlu? division of: its produce iu time of harv(‘st and divide 
actually the property ot.iier than the land belonging in common to 
the family. In sueli a case, it is clear that none of the parceners 
possesses an exclusive and independent title to the land. 

4. The same author further states : — V¥hatevor share a 
timn enjoys is not ca,pable of being changed from hira^’(‘^) and, 
referring to the king, adds : If one siibsoquently dispute a <lis- 
tribation whicli was inude with his own consent, he shall be 
compelled by the king to tsbide by his share or be amerced if lie 
persist ill coiitcTiticm (a!!uba.ndham)/’^b Anubandham ] obstinacy 
or porfcinacioiisness. 


(1) Naraclrt, xiii. mul hi (3) Brihaspati. xxv. 114. 

f2) Brihaspati, xxv. fl3, 14) Ibidf xxv. Oo. 
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0% Ae evidmce of paHUton. 

h Ydpa,valkya: — When partition in deiiicHl, the fact of it 
may be ascertained by the ■ evidence* of kinsiinni^ rehitivoH, and 
witnesses, and by written proof,-or by separafc' posnessifm [yaii- 
takaih] of house or field/^d) - ■■ , , 

2. Yautakaih] possessed separately. The expression when 
partition is denied/^ used in the text^ inehiclcH also the collatem! 
questions arising out of the fact of a partition, fCeiinc!^ Xaracla ;~ 

a question arise among eodieirs in regard fo tha fact of par- 
tition, it must be ascertained by the imdence of kiiiHiimi! aiici by 
the record of the distribution, or by the sc}Kmito tmuKacfioti of 

affairs/h2) 

3. Where a question arises as to the truth of the partition 
itself, as by saying partition ."'took place amomi iih/' nr as to 
the truth of a collateral circumstance eoiiiiected with tin* parlitioii, 
as by saying ^^The partition, was made but not of the whJe 
perty/^ the fact is to be determined by the evitleneo of kiiiHtiieii, 
i,e, oodieirs and the like, and by; the written domi of partitioip or 
by inferences to bo drawn from separate transaction of {ilTairn, &i\ 

4. Separate transactiou'-of affairs,” means thie fmidorrmiiiw 
of the sacrifice called ^WaisyadeTa,” the giving ol alms, and llio 
feeding of guests [afcithees]^ all separately. 

5. If it be asked how these circumstaiiees furniHli ifvitiencn^ 
in favour of partition, the same author states The roligifUiH 
duties of uiiseparatad brothers are single. Whf*ri pcrtitioii iiidt'cd 
has been made, religious dutios become Hciiarati^ for ciicli of 
them.”^^) 

6. Brihaspati, too^ says on the subject Ainmig co4ioim 
living in conmiensality, he. with one dressing of food, the w^orsliip 
of manes, deities and Brahmins takes place in tmv housi^ fwly—biit 
in a family of divided brothers, the above acts lire perfoniiod in mcli 
house separately.” 

7. As the separate porformanea of VaiRviwlcva nntl other 
rites does not exist in an undivided family, Hiieli sepiirato perform- 
ance indicates division, and may therefore Iw taken m ii sign of 
partition where a question shall arise regarding partition. 

8. The same author alludes to certain other signs of prcivioiiH 
partition, such as bearing testimony for each otluT, aiid the 

and states thet these acts are permitted amorig divided pjipctuiers 
only and not among the undivided. Sc^paniteil and not iinaepiirafced 
brothers may reciprocally bear tmtimony, become sureiic*s, bestow 
gifts, and accept presents*”C5) 


(1) Yajnayaikya, ii. 149. 

(2) H4rada, xiii. 40. 


(5) Found in Namda, (xiii. .10,) 


NAmda, xiii. 3?. 

(4) llriliiwpat/i, xxv. 11 
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9. TIiiiSj fclio tmfcli of partition may^' b©' ascertained even from 
reciprocal bearing of teBtimony and the like. ; Hence, the same 
author adds *^^l'liosc3 by whom such matters are publicly transacted 
with tlioir cu-!i.oir«, may be known to be separate even without 

written ovidonco/hi) 

By whom .such matters are publicly transacted] by whom all 
or any such, matters are publicly transacted. 

lU. 11u‘, reciprocal lending of money is also a circumstance 
indicating division among co-parceners. It cannot exist in an un- 
divided family. Aecordiiigly, Ydjnavalkya ‘"^It is declared that, 
in an umlivided family, incthers, husband and wife, father and 
son, cannot become sureties for each other; nor reciprocally lend 
to, nor give evidence for each other.^'^C^) 

11. Hence, a lender is necessarily concluded to be divided 
with the borrower. Accordingly, Brihaspati : — They who have 
their income, expenditure and wealth distinct, and have mutual 
transactions of money-lending [kuseedam] and traffic, are undoubt- 
edly separate.^^C*'^) 

Kuseedam] lending money for interest. Traffic] trade. 

The term mutual ” is applicable both to money-lending and 
traffic*. 

12. The same author further declares that division must 
be inferred from these circumstances, only in default of proof 
directly establishing the fact. A. violent crime, idght to im- 
moveable property, and a previous partition among co-heirs, 
may be a^scertained by presumptive proof, if there be no 
witnesses/ Yb 

A previous partition] a partition that took place before the 

iiiiie of dispute regarding it. 

lh*esnnipiive proof] proof arising from circumstances. 

13. 1li.e same author enumerates certain circumstances tend- 
iiig to raise the presumption of the: commission of a violent crime, 
A:c. ^M^oily feud [kuluiiubandham], rivalship [vyaghatam], or 
disiuivery of a, portion of tiicj booty [hodhum], may be evidence of 
a violent crime, possession of the land may be- proof of property, 
and separate wealth is an argument of partition. 

Family i'ciid] grudge existing since the time of ancestors, 
ilivalsliipj mutual malice. 

Hodhum] discovery of a portion of what has been forcibly 

carried away. 

Fijssession of tlic land] possession of the land by the party 
claiiimig it. 


|IJ Found in Hfiracla, (xiii. 40). (3) Brihaspati, xxv. 02. 

p2| Ylijiia'valkya, li. 02, (4) IMS^xxw IIO* 

(5) Brihaspati, xxv. 91. 
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14. Kityayana, on the subject : — Fartitioti patrimony 
shall be presumed where brothers hayo lived km years apart^ aopara- 
ted in their religions rites and civil observanciis.”^^^ 

The term brothers is here used to denote copareonew iti 
general;, and the term patrimony to denote lieiitage of any kiiuL 

15. d^he moaning of the above text is, that uirhough a, par™ 
titioii of heritage may ?iol actually liavt^ iaki*n phua^^ yek in the 
instances referred tO;, the parties will lN^ presfimed bo divided, 
according' to the passage : He who sees his land possessed liy a 
stranger for twenty years or his personal estate for ten }'esir% 
without assei'ting his own right, loses his property in them*”^^^ 

10. As for dispufcoB arising Within ten ycjirs niter partition, 
they are to be determined not with, reterence to the ntlcH contained in 
the above text (para. 14) of Katyayana, !mt with reference to the 
circumstances already iiuticed. Where, liowevei*, tkesi^ cirmam- 
stances, from being satisfactorily explained away, fail to prove the 
fact of division, there is a text which permits recourse being bad 
to a divine test The text is In the absence of all these, a 
divine test is prescribed. 

17. Such testj however, cannot be resorted to under the 
passage of Vricldha Yajhavalkya. In doubts upon theMiiijecI of 
partition, the division must be proved by kinsmen, witnesses and 
wx'itteii deeds : proof by ordeal is not to bc/^ 

18. If it be asked, how, if so, a division is to be iiscertaiuodi 
where it is incapable of being established by any of the circuin* 
stances afore-inentioned, Maim enjoins : — ‘When there is a dotibt 
of partition among the co-heirs, a partition must be again miidts even 
though they have taken separate pla.ceH of ubode.^^^b 

19. This is whore the fact of partition is so much invidved in 
doubt as to bo incapable of being ascertained under any circuia- 
staoces. 

20. Manu, however, states at the same Once in the 

partition of inheritance made. Once is a girl given in n marriage* 
Once is a promise of gift made. Iliese three take place only 
once.’^(^) But this text refers to a partition wliicii is capiiblc of 
being ascertained by cmcumstancos, &e. IJeiicc there is no incon- 
sistency. 


(1) Found iu iSanidu, xiii. 41. (d) AnunymouH. 

(2) 3!Tot found. ^ (4.) Not lound. 

(5) Mtmu, ix. 47. 
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Ikf/rUtion of Ileritage, 

L Next I lie ihiyahhaga ; its definition is given, by Narada 
I bus: !)ra,ii{!li ni* the law is, by the wise, called DayMmga^ in 

whii’Ii iho division, by the sons, of the paternal wealth is carried 
Day a Is wmlth wliich becomes that of another by mere 
rela.uons!u’p to the owner. It is of two kinds, iinobstmcted and 
obstrm'feed. Idle faAluir^s wealth and that of the grandfather is 
tho nnobsjr noted T)<t,iia or lunntage of the sons and others. The 
ivnaltlj of ilie paternal uncle and the x*est is obstructed heritage, 
fis division is known a.s the partition of lieritage. Uonce Dliares- 
was‘a, : By tJui word Ihuja is meant only the wealth obtained 

through the fathm* atid tliroagh the mother/’ So also Sangraha- 
kara : Sy the woisl I) ay a is indicated the wealth obtained 

tlircHigh tlm I'atlun* and tln‘Oiigh the mother ; and its partition will 
now be dealt witb/’ 

Timm qf Partitiofk 

2. As to tin* time of partition, says Mann : After the father 
and the iiiuthor, tin.* brothers shall meet and equally divide the 
pjilernal (atnl the materiiai) weaJth ; because they are not ma>sters 
while the parents livo/M2) After tlie father ’'Mixes the time for 
ilm division of the father's wealth and after the mother ’’ for the 
division of tluj niotlu^r's wealth. Therefore, it comes to this: — 
Aft«'r the lather, even wliiJo the mother is living, a j,)artition of the 
father^ wealth may be made ; similarly, after the mother, even 
while iho I'uihor lives, a partition of the mother’s wealtli may also 
he inado,* because oi Dm inutility of waiting till the death of both 
for iriuking » pariilion of cither’s wealth, 

3. Hence is if guid by Snnfjmhahara : Even while the mother 
lives, may he a pari ition of the father’s wealth, because without 
the hiwlaiiid the irioilim* has no independent ownership. Ho, too, may 
there fa? a partition o£ the mother’s wealth, even while the fatlier 
lives, !ii*{‘aiea.* where there are children, the husband Js not the 
uiimtvf of his wife's wealth.” The meaning is this:-- Since on the 
iiiishaml's death the wife has no independent ownership in his 
jif‘opc'rty and sinee aibo after the wife’s death, the husband is not, 
while ihiTi* are cdiildrmn owner of her property, while the one 
lives, a pariiiitm of iJie ether’s property is proper. Froni this it is 
implied that %vliiki ihey live the sons have no power to divide tbs, dr 
propmly, 

4* * Ho says Hanklia; While the father lives the mms should 
not difiile the wealfli. though acquired by thorn subsecpiently. 
The sons are surely incompetent owing to their dependence in 

aj Xiiwla, liii. I. (2) Maim, 104 
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Wealth and acts of piety.’’ 0) The meaning of this is : — Though 
the sons acquire ownership in the father’s wealth by their Yory 
birth, yet, while the father lives, the sons should not divide that 
wealth, because, owing to their dependence in wealth and acts oi: 
piety, they are incompetent to make a division. Independence in 
wealth is independence in giving and receiving it. 

5. So says Harita : While the father lives, the sons have no 

independence in matters of receiving and giving %vealtli and 
censure.” (2) Eeceiving wealth” means enjoyment of wealtli* 

Giving ” is expending. Censure ” is the punishment of servants, 
etc. Dependence in acts of piety is the incapacity to perform 
separately sacrificial and charitable acts. 

6. As to what has been said by Devala: The father being 

dead, the sons should divide the father’s wealtli ; for, while ilK‘ 
father lives defectless, the sons have no ownership,” (2) that too, m 
intended to show their dependence, because the sons’ ownership 
by birth in the father’s wealth is established in the w'orld. 

7. How could ownership which could only be known from the* 
Sastras be established in the world ? That it could be known from 
the Sastras is shown by the text; An owner is by inheritance.^ 
purchase, partition, seizure and findiDg.”'^''G) Where these exist, 
one becomes owner. What is obtained by acceptance of a gift, 
etc., that wealth is additional and peculiar to a BraJirain. T<» 
the Kshatriya what is obtained by conquest, etc., is pc^euliar. To 
the Vaisya what is obtained by agriculture, tending cattle, etc., is 
peculiar. What is obtained as wages for attendance on tiie twice- 
born is, to the Sudra, peculiar. Similarly, to the lUiulormjm nnd 
Pratilomajas what is obtained by the performance of duties ordaiiied 
for each class such as chariot-driving, etc., is additional. This m 
the meaning. 

8. Here Sangrahakara argues thus : Surely, he in whoHc 
handvS a thing is, is not its owner. Is not property in the liamls of 
another by theft, etc. Therefore, ownership is only by the Sastras, 
not even by enjoyment.” This is tlie meaning. If he, in whose 
hands a thixig is found were surely its owner, then one cannot say 

this man has stolen my property’,* for, with whom a thing isfound, 
he is its owner. If ownership were a worldly matter, tha rule would 
be improper, which punishes one who acquires wealth from a tldef 
by officiating at a sacrifice, etc., according to the text: A Brahmin 
who desires to obtain wealth from the taker of what is not his, 
even by officiating at a sacrifice or teaching the Vcilas, is surely 

* Thig passage is here found in Oriental Library JUaiuiecript and Maiims Telugii 
Edition: — “Acceptance is additional to a Brabmin ; conquest a Kshatriya ; and 
wages for a Vaisya and a Sudra” (Oantama x. 40-42). Unobstructed heritage is in- 
heritance ; and obsttuoted, partition. Taking water, grjiss, wood, ek‘,, previoiitly 
belonging to no one is seizure*, Discovering a treaenre trove, etc., is linding. Wbero 
these exist, one becomes oivner, etc. 

(1) IT. Cole., Dig., 199, Til. 03) II. Cole., Big., v, 

(2) II. Cole., Dig., 199, viii ; reading (4) Gautama, x. dO* 
slightly ditrerent. 
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as good as a tliief . ^^0-) Therefore^ ownersbip could bo known by 
Sastras alone. 

9. 'Not so ; surely, o wnerstlp is a worldly matter. Because like 
rice it is a means to worldly objects and acts. If it be objected tluit 
the reason is too generab because, even Vedic fires like the 
Ahavaniija^ etc., may help worldly acts such as cooking, etc., (wo 
reply) it is not like the Ahavaniya^ etc,, that they help cooking, etc., 
but like the worldly fires. This is the difference. Moreover, that 
ownership is a worldly matter is known from the fact tliat even 
the ignorant are seen to speak of ownership. As for the statement 
that the words of Gautama, *^an owner is by inh{?ritance, pur- 
chase, partition, etc., ^'(2) a, re improper, not so. Because ownership 
acquired by acceptance of gift, etc., being •worldly, the Sastra only 
confines the means (of acquisition), such as acceptance of gift, etc., to 
Brahmins and others. As for the statement, "^one cannot say, 

‘ this man has stolen my property,^ that is incorrect, BcccUise 
doubt as to ownership is proper where there is a doubt as to the 
ac.ts which are the cause of ownership. As for the other argurnent 
that the rule would be improper wdiich punishes one who acquires 
wealth from a tliief in accordance with the text, A Brahmin wlio 
desires to obtain w^ealtli from the taker of what is not his, etc., 
that too is wrong. Ownership acquired by prescribed means such 
as acceptance of gift, etc., being alone accepted by the world, the 
punishment of one who acquires wealth by transgressing the pre- 
script is but proper. Hence, the provision for expifition in the 
text, ^^by giving it up, they are purified is also proper. This 
being so, as ownership is a worldly matter, wealth Jicquirod by 
acceptance from an improper person becomes the property of the 
acquirer's sons by inheritance, and is divisible by them. Nor does 
any sin attacli to them as the Bnnuti says: ^^liegal ai-e the seven 
modes of accpiiring wealth, inheritance, gain, parcliase, conquest, 
investment, industry and acceptance from a virtuous person/^(^>) 

10. Here, this should be considered, whether j)roporty is by 
partition, or partition is of property. The primd facie wrong view of 
the matter is this : Property is by partition, 'not by birth . If property 
is by birth, since property becomes common to the* sun as soon as 
born, there could be no rule authorising the fatlier to perforu! 
ddhdnaj etc., attainable by ’wealth. Moreover, the text relating to 
affectionate gifts : "‘What has been given by an aifectionate }iusi.>and 
the wife, even after tlie husband’s death, can enjoy or give accord- 
ing to her choice, unless it wore iminoveable/TOj wouhl also i)e im- 
proper. This text also: ""The father is the master of gems, 

The word h»‘rG iiBod ig anaikuntikn. The hctvtihhtlm falhtey luiuwti uh 
anaikandlcata is ot three kinds; (1) Sadhar-ina where the /seOfi ur renson is 
genem\(2) asddharana where the reason is inapplieabie. eitlier to siiniiar ».»r diH^^iinilnr 
instances; and (3) anu%Himmharm whera the instance taken in so campral»‘!»sh*«s ii» 
to leave iiotliing to servo as a bruhinnia. The fjillacy h(*re is of. fhf! tirnt kind, 

(1) Manu, viii, iHO. (*J) Xot haind. 

(2) Gautama, X. 119. (^*) Manu, x. I to* 

(9) Maim viii* 1144). (6) Karacla, I, 28, 
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corals and all ; but neither the father^ nor the patcnuil gratidfather 
is (master) of the immoveables. Cloths and jewels mv enjoyed, by 
theiather^s grace | but. immoveables should not be ©n jo}x^cl even by 
•the ■paternal choioe/^t) relates to the immoveabie property acjqidred 
by the grandfather.. Therefore^ ownershi|r is by the death of the 
owner or by partition. 

' ll, .No ownership; by mere birth is well known in the world. 
Also the word partition refers to the existence of many owners 
and is not known to refer to anothe/s weaJth or to the ^'(‘alth of a 
deceased man. Again, ownership by birth is inferred from the taxt 
of Gautama : A man obtains wealth as owner hj tnore birth. Bo 
say the Acharyas.''^(2) As for the statement that the text, “The father 
is the master of gems, pearls, corals, applies to immoveables 
acquired by the grandfather, it cannot be so., because the text says, 
“ nor the paternal grandfather/’ It has also been said that the text, 
“While there are sons and grandsons, the grandfather cannot give 
away even his self -acquired property’T^) shows owoorsliij.) by birth. 
That the father will have no power to perform adhdna, etc., attain- 
able only by wealth, is incorrect; because the authority is implied by 
the text itself . As for what has been said that if ownership was 
by birth, the text of Vishnu : “What has been given by an afi'ection- 
ate husband, etc./’ W would be improper, that too is incorrect. Be- 
cause though the property may be common, the fatlier may well 
have authority to make an affectionate gift, inferrible from the text 
itself. In regard to immoveables, etc., though seif-acciuiriHl, tlic^ 
father is certainly not independent of the sons, etc. ; bacansaof the 
text: “Of immoveables and bipeds though self-acquired tficire can 
be no gift or sale without assembling all the sons. Thosf^ who are 
born, those yet unborn, and those that are in the woirib require maiti-' 
tenance. There can, therefore, be no giftor sa,le.”(5) But in distress, 
etc., surely there is independence ; because, the text says : In 
of distress, even a single member can make a gift, mortgage or sale 
of immoveable property for the benefit of the family and more .so 
for pious acts.”(^) Hence it has been well said that owm(n‘.shi|) is by 
mere birth. We shall pursue our present topic. 

lime and Mode of Fartitiim, 

12. Yajnavalkya states another period for partition : “ if the 
father makes a partition, he may divide his sous as Ji© |i!cases. He 
may give the eldest the best share ; or all may Im Of|ual shanu^s/’Gj 
When the father wishes to make a jmrtitiou, he may separate his sems 
from himself a;S he pleases. The mode of division at his choim.' is 
this : He may give the oldest the best share. The mode nf ttiaking 
deductions at partition is shown in another Swmti : “To tin* elilest 

(1) I. Dole., Dig., 411, xiiL and (4) Not foinid in Vlshna ; foiiiul in 

IL Ihtd^ 259, xov. Nanida, i. 28; hihj 1 1 C’olcsjiig.. 51*5, 

(2) Not found ; see Mit. 1. i. 2T (5) Oole,, Dig., 411, xii A’ xiv; mile p. 7. 

(3) Not found. (6) Ibid, p. 458, Iv. ; imk p. 7. 

(7) Yajnavalkya, li. 114. 
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one-twentietli is tlie deduction^ and the best of all fclungs ; half of it 
to the middle-most; and afourth to the yoniigest.^^(l) Ot'herwi>se^ all 
the sons^ the eldest and the rest should be made equal sharers. 
This miequai division relates to self-acquired property ; because 
of the impropriety of unequal division at the father^s choice of 
property descended by successive inheritance and so equally belong- 
ing to all. 

13. Narada gives another period for partition : After this;, the 
sons may divide the fatlier^s wealth equally, when the moth er^s men- 
striiation has ceased and the sisters have been married, or when (the 
father^s) sexual desire has ceased, or when the father has renounced 
all worldly attachments.^T^) 

14. And Sarikha ; (Even) when the father is unwilling there 
may be a partition of wealth, when he has become old or perverted 
in mind or when he is suffering from a lingering disease. 

The meaning is this : When the father who is unwilling, <3., 
who does not desire partition, is very old, or is perverted in mind, 
i.fiJ., is not in the natural state of his mind, or siiifering from a 
lingering disease, ie., afflicted with an incurable disease, then tliero 
may be partition at the desire of the sons only. This is the meaning. 
The mention of ' one suffering from a lingering disease ^ is illus- 
trative and includes the irate, etc. 

15. Hence alone Narada: Being diseased or wrathful or 
addicted to seiisnal pleasures or acting contrary to the Sastra,s, a 
father is incompetent to make a partition.'^T^) 

16. Yajnavalkya directs (the allotment of) equal shares to the 

wives in an equal parthion by the father : lie makes the shares 

e(|aal, those wives should be made equal sharers, to whom no 
Htridhaiia lias beau given either by the husband or the father-in- 
law.^^(’j-i If the father at his option makes his sons equal shartTS, 
then the wives to whom no Stridhana has been given siiouhi also 
be mad© equal sharers with the sons. If Stridhana liad btum 
given, they should be made to take half the son’s share in accord- 
ance wiih the text If; given, however, he should allot a. 

17. Trajapati says that after the father, partition shouhi bo 
made for the increase of religious merit : Tims tijgeiber shall they 
live or sepa.rately by desire of religious merit. If thcij are separate 
religious acts increase ; hence separation is lawful. 

18. And Brihaspati : /'\Por those who live with one cooking, 
the worship of the riiaiies, gods and Bralimins is one; fur the 
divided, thc‘ same will be in every housed’l^j 

19. Brihaspati thus lays down the mode of parliri<ui aftuu* tiie 
father’s dealli and also Yajnavalkya : " After the parents, the snns 
should divide the assets and the debts equally On tln^ eontrury 

(1) Mann, ix. 11*J. t'O Yajnavalkya, ii. 1 15. 

(2) Yarada, xiii. Jk (6) Iln4, 

0) II. Cole., Dig., 201>j. xviiL.. . . (7) Found in Matm, ix. 111. 

(4) Narada, xiii. 10, ■ ' (8) ■■ Brihaspati, xxv, 0. 

(9) Bilhaspati, XXV., 1...;. Yajnavalkya, it* 117. 
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unequal diTision at a partition after the fcither^s death has been 
indicated bj Maniq (in the passage) beginning with ‘^aftiir the 
father and mother The eldest alone shall take the eutii’e wealth 
of the fatherl and the others shall live in dependence on hin^ even 
so as on their father. To the eldest^ one-twentieth is the deduction, 
and the best of all things ; half of it to the middle-most ; and one- 
fourth to the youngest. Where, however, no deductions arc made, 
this is the mode of allotting shares : The eldest takes an adclititmal 
share ; the next younger takes one-half ; the still younger sous take 
each a share. Thus is the law sefctled/Tt) 

20. And Gautama : A twentieth sliare to the eldest ; to the 
middle-most, a pair of cows, a chariot yoked with animalshaving 
teeth on both sides and a lame, blind, hornless, tnilloss bull if there 
are many ; and to the youngest, a yoked cart, grain, iron and one 
of every class of quadrupeds ; and the rest to be taken equally/' (^) 
2L This is the meaning : Of the whole paternal wealth, one- 
twentieth share to the eldest; the best pair of cows, a chariot 
yoked according to circumstances with any two of the best animsls 
having teeth on both sides, such as horses, mules, asses,etc.j(&t^/^a/dO 
devoid of horns, {pandah) deprived of tail ; any one of the cattle such 
as cows, horses, etc., should, without distinction, be deducfcetl ;is 
chance may direct — these to the middle-most ; but to the youngest, 
grain such as rice, etc. ; iron, that is, metals ; anoyuktam, tha.t is, 
yoked to a cart, one of each class of quadrupeds like cows, etc. 

22. Brihaspati also says: /^The eldest by birth, learning and 
qualities takes two shares of the inheritance.^T'^) Also Katyaya?ui: 

Distinction of shares should be so made by the wise tha,t tlm 
wealth obtained at division shall serve the object of inlieritance.^’G) 
Unequal division daring the (father^s) lifetime is also stated by 
Narada: A father in old age may himself separate ids sous, 

giving the eldest the best share or otherwise according to his will 
To those who have been separated by the father huuself with equal, 
less or greater wealth, such partition alone is legal, because the 
father is the lord of all. The father wlio divides sliall take two 
shares for himself/T») Also Brihaspati: ^^The partition instituted 
by the father with equal, less or greater wealth should be main- 
tained by the sons. Otherwise they should be pimished/T^b 

23. Since there is unequal division even at a partition during 
the father^s lifetime, how could it be ruled that the sons shouKl 
divide only equally ? Not so. True there is unequal division accord- 
ing to the Sastras. But as it is condemned by the world, it is not 
practised, like the slaying of the sacrificial cow, etc. It has also 
been said by Saugrahakara : Just as the custom of raising ume 
for the dead and the slaying of the sacrificial cow, even so partition 
with deductions is not now practised/^ And so Apastamba liaving 

(1) Mami, ix. 105, 112, 116 and 117. ■ (3) Brihaspati, xxv. Ik 

(2) Gautama, xsviii. 5-8; reading there (4) Not !orm(b 
somewhat different from the above. (5) Naratla, xiii, 4, 12, 15. 

(6) Brihaspati, xxv. 4 
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declared liiB own view in accordance with the text Alive^ he 
divided the Inheritance among his sons/^ and having shown that 
partition with deductions is permitted, in the opinion of a few, 
accordiin>‘ to the text ; In certain countries, gold, cows, black 
produce land to the oldest^ the chariot to the fathers; the 
domestic vessels, oruameuts and the wealth (received) from jnatis 
to the wife,'\t} has condemned it as being opposed to Bastras on the 
ground that it is said without qualification : Manu divided the 

inheritance among his soiis.'H^) Hence partition with distinctioriH 
tliougli known to the Sastras should not be practised, being opposcul 
to the opinion of the world and the Vedas. Thus, we got the rule 
that they should divide equally. 

24. A partition of the heritage should be. made by giving 
sometbing even to him who is able to earn and does not desire 
the fathers wealth. Yajnavalkya says tliat it is intended to pre- 
vent any desire of his sons to share in the inheritance : Ihirtition 
should be (made) after giving something to him who is able and 
does not desire.^^(S) 

25. The partition among the sons of the mother^s property is to 
be found where there are no daughters. So he himself says : The 
daughters (take) the residue after (paying) the debts of the motber 
and in default of them the issue.^H^,) The daughters should divide 
what remains of the raother^s wealth after discharging the debts 
incurred by the mother. Hence also, it is necessarily implied that 
even though there be daughters, the sons alone should divide the 
mother^s wealth that is equal to or less than the debts incurred by 
her. Here a distinction is pointed out by Gautama : The Stri- 
dhana is for the daughterKS, unmarried or unendowed.^^C^) Among 
the married and the unmarried, the motlier^s w-ealth goes to the 
unmarried only ; and even among the married where there are rich 
and poor, the poor alone take it. This is the meaning. 

26. Yajnavalkya states a distinction in regard to the division 
of the gratidfatlieVs wealth among the grandsons : But among eons 
by different fatbers, according to the father is the Jillotment of 
shares.^'dO When three undivided sons die having begotten child- 
ren, one having two, another three, and the last four, although the 
grandsons have a right by mere birth in their grandfa^hcr^s pro- 
perty, yet the t\vo grandsons get their father^s one sliare, the three 
one 'share and the four one share. This is the meaning. 

27. Opining this same thing says Brihaspnti : Their sons, 

equal or unequal, are directed to tahe the shares of their fatln^rs/^T) 
Their sons, i,e., the sons of each of the deceased fatfiers, who are 
equal or unequal, i.e,, greater or less in ni:iinber, ubtu-in their 
respective father’s share. This is the meaning: Wht*re there in 
no grandfather and one of his undivided sons dies and his son has 

(1) Apastamba, II. 14, 7. (7*) (iautiima, xxviii* 2h 

(2) Taittiriya Hanhifca iii, 3, 9, 4, (O) Yajuavalkya, ii. 120. 

(2) YajnaTalkya, ii. 110. (7) Brihaspati, xxv. 1h 

( 4 ) 
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not obtained a share' from the grandfather, Katyayaiia siiys : 
'' When an undivided younger brother is dead, iet his son by 
whom no maintenanco has been obtained from the graiHlfather be 
made a sharer of wealth. He shall obtain Ms father's share from 
the paternal uncle or from his sons. The same shares should legally 
be taken by ail the brothers. Let his son also take? the sluiiui and 
beyond that it shall cease.'Ti) '' Let his son also take the share/'' 
the meaning of it is this : The son of the gratidsou of the owner of 
the partible property shall, in default of his father, obtain his share. 
Beyond him, though there are descendants, shall cmiso a division 

of the great-great-grandfather's wealth, 

28. So also Devala ; " Among the mernbers of tho bunily living 
together, whether divided or undivided/ there shall again be a 
division till the fourth (generation). Thus sfcajids ilio law. So fa,r 
the members of the family are Sapindas. Beyond tlmt tlu^re is a 
difference in pin(la.'"(2) 

29. In reference to the question how a son who has his father 
living divides the grandfather's wealth with his father, Briiiaspa,ti 
says : " In the wealth acquired by the grandfather, raovoalih.^ or even 
immoveable, the right of the father and the son to share has bt‘en de- 
clared to be equal."(3) Also Yajnavaikya; " Land which has betui 
acquired by the grandfather, or corrody, or other irmWi — in these 
the ownership of both the father and the son is oqnaL"('B Laiid 
(cornfield, etc.; corrody) so many leaves for a hham of h^a-ves, so 
many betel-nuts for a hhara of nuts and things of tliat description; 
{wealth) gold, silver, etc. In what was acquired by the grandfather 
by acceptance of gift, purchase, etc., the equal rigid of f;uher ami 
son is well known in the world. Hence there is partition. Since 
ownership is equal, the partition is not by tho father's clioicn aJone, 
nor is there a double share. Hence also it is, tliat though thoir 
ownership is equal it is expressly said that division is accordiitg 
to the fathers. Therefore, the text beginning with ''A falhor 
making division shall take two shares for himself ”(“0 Is (uthm* in- 
tended to establish unequal partition in otlior ages or else relatt'S 
to the division of his self-acquisition ,* but nowdiore is there an 
unequal division of the grandfatlier^s wealth. It is sliown by im- 
plication that the grandson has a right of intei'diction when his 
undivided father makes a gift or sale of the grandfather's properly, 

30. Mann says that even in respect of the wealth aoffuired by 
the grandfather, in some cases, partition is nuido iii the. fatln^rh 
choice alone just as in the case of his seIf-ac(|uisition : '' Whore a 
person, single-handed, recovers the uiirecovered patcnmal wealth, he 
need not, if unwilling, divide it with his sons, because it is it is seif- 
acquisition, "(<5) If the acquisition of the grandfu-dmr is takcui away 
by somebody and the father recovers it, he need not, if he does luJi 

(1) IT. Cole., Dig., 241, kxix. (4) Yajimvalkyji, fi. J2L 

(2) Ibid, U'llxxxi andksxii, (o) Karada., xiii. i2. 

(3) Bnhaspati, xxv. 8. ' (0) Mtmu, ix. 
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wish i% divide the property witli his BonB^.eYen as in the case of his 
seH>acquisitioii.. I'his being so^ it is in effect said that in regard to 
the grandfathcT^s ac([uisit ion there is no partition at the father\s 
choice alone* 

81 . Also Brihaspati : In the wealth of the grandfather taken 
away and recovered by the father by his own ability and in wixat 
is obtained by learnings prowess, etc,, the father^s ownership is 
deolared/^(^) . 

82. Katyayana also : What, being lost, is recovered by his 
ability and what he acquires, all this the father shall not, at a 
partition, be niade to give to His sons/^(2) The meaning is, that at a 
partition a father should not bo made to give to his sons, what, 
having come by successiye inheritance, was stolen by others and 
was recovered by hia own ability and what was ac(]^uired by learn- 
ing, prowess, etc. 

83. Yajnavalkya says as to the mode of allotting a share to a 
son born after partition : The son born, after partition, of a woman 
of equal class, takes a share/^(^) This is the meaning : when the sons 
have divided, a son bom of the wife of equal class takes the share 
of the father, as also that of the mother in the absence of daughters 
in accordance with the text, In default of them, the issue.'’^ W But 
a son born of the wife of unequal class takes his own share of the 
patrimony ; but the inother^s wealth, those of equal class alone take. 
Hence alone says Manu : The son born after partition, however, 
shall take only the parents^ wealth.'^^W [Pitryam] belonging to the 
parents. Since the Smriti says : The son born before partition 
is not master of the parent’s wealth, nor he who is born of the 
divided father; of his brother's share, the meaning is, that in the 
share of the parents the son born prior to division has no interest, 
because previously divided ; nor the son born of the divided father 
in his brother’s wealth. The father’s acquisition subsequent to 
partition also goes to the son born after partition. Even so says 
Manu : What is acquired by a father divided from his sons, all 
that goes to (the son) born of the divided (father) . The sons l)orn 
prior to partition have been declared to have no right.”P) 

34. Manu says that the sons who, being divided, re-unite wdth 
the father, divide with the son born after the partition: The son 
born after partition, however, shall take only the parents’ wealth ; or 
he shall divide with those who were re-united with him,”(^j Yajna- 
valkya lays down the mode of allotting a share to a son born after 
partition made subsequent to the father’s death : “ Or his share shall 
be from the visibie(wealth)as modified by income and expenditure.”^^) 
To the son born, after the father’s death and after partition, of the 
mother whose pregnancy was not apparent at the time of the parti- 
tion among the brothers, a share equal to their own shall be allotted 

(1) Brihaspati, XXV, 12. (4) Ihidt 117. (7) Found In Ihid^ lit 

(2) Not found, (5) Manu, i.\', 12d, (8) Mann, ix, 21 d 

(8) Yajnavalkya, ii. 122, 0) Brihaspati, xxv. 18, 0) Yajnavalkya, ii, 22. 

58 


826 


vyavahaba madhaviya. 


from the visible wealfcli, taken by the brothers, as inodifiod by in- 
come and expenditure, that is, as determined by increase mid 
decrease/ by each contributing something from liis slmro. This is 
the meaning. And this should be understood to ;i])ply nJso in t]i«? 
son born, after partition, of a deceased brother’s widow whu^v. 
pregnancy was not apparent at the time of the partition. Bni if 
the pregnancy is apparent, partition should be made after awairitjg 
the confinement, in accordance with the text of '\^asishtlia: Now, 
partition of heritage among brothers to await the birth of suns to 
those women who are childless/^ (t) 

35. Yajnavalkya says that the son born after partition has no 
right of interdiction if the parents give their weoJih to the divided 
sous and that wliat has been given by them sliould not be resumed 
by him : What has been given by the parents to ujiy one siuill be 
the wealth of him alone. 

36. Yajnavalkya lays down the institution of shares to a mother 
at a partition after the father^s deatlu ^^Tho motlier of sons who 
divide after the fatlier^s death shall also take an equal sluiredT''} 
This should be understood to refer to a case where no Stridhaiia 
has been given. But if given, only half according to the text, If 
given, however, he should allot a halfdT.4) Hence alone says anotliiu' 
Smriti : A mother with no wealth of her own shall take a sliare at a 
partition by sons/’® The meaning is that, when a partition is made 
by sons, a mother who is Asvadhana^ that is, who has no IStridliaimof 
her own, shall take a shai»e equal to lihat of a son. The mention of. 
‘/mother is intended to include co- wives. So also \'yasa : ITu^ 
sonless wives of the father are declared equal sliaror.s ; and all tito 
paternal grandmothers are declared equal to the 3noiher/^^'^>} Whui 
has been said by some, that the text The mother also shall take 
a share, means that she takes only what is necessary for !u‘r liveli- 
hood, is not correct; because the words share ami equnP^ 
would then become meaningless. Then it is said that if tin* weulfh 
is large, she takes what is necessary for her livelihood, but if the 
wealth be small she takes an er|ual share. That too is wrong, 1'im‘auBu 
such a view results in want of uniformity. 

37. Vyasa lays down the mode of division aiunng soiis of 

different mothers, equal in class and number: Among tht' .sous, 
born of one father but having different motliers equal in class and 
number, partition according to the mothei'S is reeoruniendiMi.’^'Yj 
Also Brihaspati: there are many bora of one father, equal in 

class and number, their wealth should, in law, be divided aet‘ordiug 
to the mothers.^TS) But as to division among those unequal in 
number he himself says: Among those equal in cl'uss but mtequaJ 
in number, division according to males is recornmendcHl/’^'M 

(1) Vasishfcha, xvii. 41, (5) Cf. Brih., xxv. 04 and IL Dig., gid, 

(2) Not] found. Ixxxv. and Vishnu, xviii, dl-. 

(3) Vajnavaikya, ii. 155. (6) II, Cole. Dig,, 243, Ixxxiv, 

(4) Ihicl (7) Not found. 

(8) Brihaspati, xxv, 15. (9) Ihidf Bh 
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38. Tajiiavalkya lays down tte mode of division among sons of 

different castes: Brahmin^s sons take^ according to their class^ 

fonr^ three; two, one shares ; the sons of a Kshatriya; three; two, 
one shares ; the sons of a Vaisya, twO; one shai^es/^(i} A Brahmiids 
SOUS; that iS; sons born of women belonging to the castes of Brah- 
min^ etc., known as Brahmana, Murdhavasikta, Ambashtha and 
Nishada take four, three, two, one shares. The sons of a Kshatriya, 
by Ksliatriya and other women, namely, Kshatriya, Mahishya and 
Ugra take three, two, one shares. The sons of a Vaisya, born of 
Vaisya and Sndra women, namely, Vaisya and Karana, take two, 
one shores. 

39. Mann also says: If a Brahmin has four wives in order, and 

sons are born of them, the following rule is declared in reference 
to their partition; let him who knows the law divide the whole into 
ten shares, and make a jnst division according to this law : Four 
shares shall the Brahmin take, and three the son of the Kshatriya 
woman ; the Vaisya^s son shall take two and the son of the Sndra 
woman a single shared^ (2) This refers to other than land obtained 
by acceptance of gift. Hence alone says Brihaspati : The land 

acquired by acceptance of gift shall not be given to the son of 
the Kshatriya woman and the rest. Even if the father give them, on 
his death, the son of the Brahmin woman takes/^*(^) As for the text 
of Mann : Whether he has a son or not, he shall not legally give 
more than one-tenth to the son by a Sndra woman/^ (4) tliat applies 
to the soil of a Sndra* woman who is disobedient. The son of a 
Sndra woman by a Kshatriya or a Vaisya takes one-half and a 
Nishada takes a third. So also Brihat Vishnn: The only son hy 
Sndra woman of a twice-born takes a half. The conrse of devolu- 
tion of the other half is the same as that of a sonless man^s.'^^CS) The 
meaning is that it goes to the near Sapindas. 

40. Vyasa lays down that at a partition after the father's 
death, if some brothers are uninitiated and the sisters are unmarried 
these sacred rites ought to be performed by the already initiated 
brothers : Those of them that are uninitiated should be initiated 
by their eider brothers only out of the paternal wealth ; and the 
unmarried sisters also according to law .^'(6) 

This passage is here found in. Orient. Lib. MS. and Madras TeJ ugu Ediiion :™~By 
the force of disungiiishing acceptance of gift, land acquired by purohase, etc., siiroiy 
goes also to the sons of Kshatriya woman, etc., and also )>y the express prohibition in 
the cast' of the Sndra woinaiTs son by the text : “ The s<,)n born f>f a Sudra woman by 
a twice«horn does not deserve a share in land.” As for the text of Mann, I’ho non of 
a Sndra woman by a Brahmin, Kshatriya or a Vaisya does not partake of tin; nther- 
itanco. W'hat the father gives him, that alone shtill be his wealth ” that apfdles to a 
case where there is pro}>erty given out of affection. Therefore t!i ore is no ('ontradie- 
tion. Devtda, says, jis t o the mode of dividing the inherittince amoiig i in* Annlnmajas, 
An only Aimlonmjsi son takes the whole wealth of the father.” 'i'hift. applies i.o 
other than tin; Nishada. Hence alone says the same autheu- : Tin* only snn if -i 

Nishada, takes one-third of tlie father’s property j the other two .shares tlie Hapindu 
or the Sakulya shall take, because he who offers oblations sinndd take the wcaltli.” 

(!) Yh juavalkyti, ii. 1-25. (4) Mann, ix. lAL 

(2) Maim, ix. 149, 152, 153, (5) VislmTi, xviii, 92, 99. 

(9) Brihaypati, XXV. 90,: w 11. Cole, Dig,, 297, exxv. 
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41. Yajnavalkya points oufc a dxstinotion in regard to the 
marriage of sisters'; The uninitiated, however, should be initiated 
by their brothers previously initiated, and the unmarried mteiy also 
(hy) giving’ them a fourth of their own sliare, (^) i-he iniiiiituiteci 
should be initiated by the brothers making a partition after the 
father's death out of the common funds. It is conveyed by this, 
that after the father the daughters also take a share. Hence alone 
says Mann: From out of their own shares, the brothers should 
separately give their unmarried sisters a fourth ; those who are 
unwilling to give shall be degraded." (;-^) The brothers of the Brahmin 
and other castes should from their own shares allot to the sisters 
of the Brahmin and other castes a fourth part of the share prescrib- 
ed for their caste. It comes to this. If one had only a Brahmin 
wife, and one son and one unmarried daughter, than dividing the 
paternal wealth into two parts, and one of such parts into four 
shares, let the son give one share to the unmarried daughter and take 
the rest. Again there are two sons and one unmarried daughter i 
then dividing the paternal wealth into three parts, and one of such 
parts into four shares, let the two sons give one share to the 
unmarried daughter and divide and take the rest. Again if there 
are one son and tw'o daughters, then dividing the paternal wealtli 
into three parts and one of such parts into four shares, let the son 
give two shares to the two unmarried daughters and take all the 
rest. Thus should the allotment be made where the brothers and 
sisters are of the same caste and equal or* unequal in number. 
Where there are one son by a Brahmin woman and one uii married 
daughter by a Ivshatriya woman, then dividing the paternal wealth 
into seven parts and three of such parts — the share of the son 
by a Kshatrija woman — into four shares, let the son by the 
Brahmin wife give one share to the unmarried daughter by the 
Kshatriya wife and take the rest. Where again there are two sons 
by a Brahmin wife and one unmarried daughter by a Ksliatriya “ 
wife, then dividing the paternal wealth into eleven parts and three 
of such parts into four shares, let the two sons by the Brahmin 
wife give one share to the unmarried daughter by the .Kshairiya 
wife and take all the rest. Similar inferences should bo made in 
all cases where the brothers and the sisters are different castes 
and equal or unequal in number. This is Medliatithi's commeiitHry. 
The same is the opinion of Vijnanayogi. 

42. But Bharuchi thinks that by the words a fourth share " 
is intended only so much wealth as is necessary for the (performance 
of the) ceremony of marriage and that the unmarried daughters 
therefore take no shares. This is also the opinion of the author of 
the Ohandrika.^ He says : The taking of a share is not for the 
purpose of participating in the heritage, but for the performance 
of the marriage sacrament. Hence alone has it been said by 
Devala ; To the unmarried daughters, the father's wealth should 

(1) Yajnavalkya, ii. 124. (2) Maim. ix. 118, 
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be given for marriage.’^ (f) Here what is consonant to reason should 
be accepted. 

43. At a partition during the father’s lifetime^ what little tlie 
father gives, that alone the unmarried daughter gets j because 
there is no distinct direction. In the absence of the father^s 
wealth, Harada says: ''Where there is no paternal wealthy the 
ceremonies should necessarily be performed (by the brothers) at 
least by taking from their own share. Eeduction here is prohibit- 
ed.’’ (2)'The sacred rites of the brothers and sisters such as Jatakarrna 
should necessarily, even if there be no property of the father, be 
performed by the brothers already initiated. 

44. Saiikha says that at the time of the partition of the paternal 
wealth, the unmarried daughter takes also the jewels, etc., worn by 
her; "When a partition is made of the heritage, the unmarried 
daughter takes the jewels aud Stridhana given at the marriage.” (3) 

45. Yajnavalkya gives the description and the order of inheri- 
tance of the primary and the secondary sons : " The Aurasa is the 
son of the duly married wife ; and equal to him is the son of the 
appointed daughter. Kshetraja is the son of the wife by a Sa- 
gotra or other person. One born in the household in secret is the 
Gudhaja. Kanina is the son of an unmarried woman and is consider- 
ed the son of his maternal grandfather. The son born of a woman 
whose marriage had not been consummated or otherwise is the 
Paunarbhava. He whom the father or the mother gives is the 
Dattaka. The son bought, Krita, m he who has been sold by them; 
and a Kritrima is the son made by himself. One given by himself 
is the Svayam dattaka and one taken while in the womb is the 
Sahodha. One who, having been abandoned, is taken up is the 
Apaviddha. Of these in the absence of the preceding, the succeed- 
ing offers the pinda and takes the share.”(4j The meaning is that, 
among these twelve sons if the preceding were not, the >succeeding 
offers pinda, i.«., performs the ceremonies and takes the share, 
takes the wealth. 

46. To the exclusive receipt of wealth by an Aurasa son, Mann 
states an exception where there are an Aurasa son and an appoint- 
ed daughter: " If a son is born after the appointment of a daughter 
then the division equal; because a woman lias no seniority.”!^) 

47. Vasishtha also mentions exceptions in some cases : "If a 
Dattaka having been taken, an Aurasa son is born, the Dattaka 
takes a fourth share.” (6) 

48. Katyayana also : "If an Aurasa is born, sons of equal caste 
take a fourth share ; if unequal in caste they get food and cloth- 
ing.” (D The Kshetraja, Dattaka and other sons are equal in c^isie and 
take a fourth share even though there be an Aurasa. The Kanina, 
Gudhaja, Sahodha and Paunarbhava sons are of different caste and 

(1) I!. Cole., Dig., 543, occcxx. (4) Yajnavalkya. ii» 12!^ — 

(2) ISfarada, xiii. 34. (5) Matio, ix. 134. 

(3) IX Cole., Big., 290, cxxix, ' ^ (6^ Vasishtha, xv. 9. 

(7) 11. Cole., Big., 348, ccxviii. 
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these do noi"- tako a share when there is an Aurasa hut only 
food and clothing. This is the meaning. As for what has bccm said 
by Vishnu : The Kanina,, Gudhaja^ Paunarblniva and Sahodha mniB 
are forbidden and these do not share in the pinda or the inln^nt- 
arice/^ W that is intended to prohibit the gift of a fourth sJuire 
where there is an Aurasa son. 

49. As for what has been said by Manii ; The Aurasa alone 
is the lord of the fablier^s wealth ; but he shall allow a subsistence 
to the rest out of kindness that is only in commenda.rjd)!! of the 
Aurasa son but not to prohibit the (giving of a) fonrtli share; 
because otherwise the texts of Vasishtha and Kal jayanu, which 
prescribe a fourth would become meaningless. 

50. As for what has also been said by himself : ^^Tlio Aurasa 
son making a partition of his paternal wmlth shall give the Ivslietraja 
son a sixth or a fifth of it, the decision is this : If lie has very 
good qualities, he takes a fourth share ; if he is hostile as well as 
devoid of good qualities he takes a sixth ; if he is either only hostile 
or only devoid of good qualities he takes a fifth shiire. 

51. As for what has been said by Harita : the property 

about to be divided one-twenty -first part should be given to the 
Kanina, one-twentieth to the Paunarbhava, one-nineteenth to the 
Dvyamushyayana, oue-eighteenth to the Kshetraja,oiie«sev(‘nteenth 
to the Putrikaputra and the rest to the Aurasa, that rehues to 
the sons of a different caste devoid of good qualities. 

52. As for what has been said by Manu : The Aurusa^Kshei- 
raja, Dattaka, Kritrima, Gudhaja and Apaviddha sons are the six 
who are sharers of heritage as well as kinsmen. The Kanina, 
Sahodha, Krita, Paunarbhava, Svayamflattaancl Sndrusons n.rethe 
six who are kinsmen but not sharers of hevitage/T*^) 1 hui mentions 
two sixes and states that the first six are heirs and kinsTnen juid thtj 
second six are n ot li eirs b ut kinsmen. And. that sh oul d be e x p! a fe- 
ed thus : the first six inherit to their fatherhs Sapindas and San> 
anodakas in the absence of any nearer heir ; the latter six. havn no 
such kinsmenship ; still the duty of offering libations of waier, t/h:., 
as Sapinda and Sagotx*a is common to both classes. Hut in tin.? 
absence of each preceding son, the succeeding son is Cin-iuinly 
entitled to take the father’s wealth, because Manu liitnself has 
declared the right of the substitutional sons other tiian the Aurasa. 
to a share: ^^Not the brothers, not the fathers, but tlu? suns are 
declared the takers of wealth.” (^) 

53. The Dvyamushyayana, however, takes tdso the wtfaJilt of 
his natural father. So also Yajnavalkya : “ T]u 3 son begotten by Ji, 
vsonless mau on another’s wife by appointment, inheritB to both aiul 
also offers oblations according to law.” G) When, being appuiniod. 
by the spiritual preceptor or others, the husband’s i)rothor or other 
person, himself sonlesB, begets a son on another’s wife, with tho 

(1) ;Not found. (3) Ilnd, 164 (5) M.-inn, ix. 150, ifiO. 

(2) Manu, ix. 163. (4) IL Oole., Big., 349, ccxix. (6) Untl, 185. 

(7) Yajnavalkya, ii. 127. 
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object of raising issue for liimself and for that other, ^ such son is 
the son of two fathers, and inherits and offers oblations to both. 
When, however, a man who has sons of his own begets a son on 
another’s wife, with the sole object of raising issue for that other, 
such son is the son of the owner of the wife and not of tlnibegetter. 
Accordingly it is said by Manu : When upon a special contract 
a soil is given for sowing, the owner of the seed raid tlie owner 
of the soil are here seen to be sharers. When no understanding 
is come to between the owner of the soil and the owner of the 
seed as to the result, then the benefit clearly belongs to the owner 
of the soil because the soil is more important than the seed/’Cl) The 
meaning of this is as follows When under an agreement that 
^niie issue here produced shall belong to us both/^ the soil is 
given to the owner of the seed for sowing, of the son there pro- 
duced the owner of the seed and the owner of the soil are owners. 
But when without making an agi^eement that the issue here pro- 
duced. shall belong to us both,^^ a son is raised by the owner of the 
seed on another’s soil, such son belongs only to the owner of the 
soil, but not to the owner of the seed. Because it is seen in the case 
of cows, horses, etc., that the soil is more important than the seed. 

54. The appointment hy the spiritual preceptor, etc., a])plics 
only to betrothed woman, because appointment in other cases is pro- 
hibited by Manu : On failure of issue, the desired progeny should 
be obtained by a woman duly authorised, from her husband’s 
brother or a Sapinda. But he who is appointed to raise issue on a 
widow should, at night, smeared with ghee and silent, beget only 
one son, not a second on any aocount.’^(2) Having thus explained 
Niyoga, he goes on : By no other should a widowed woman be 
directed by the twice-born to raise issue. Those who authorise her 
to raise issue by any other transgress the eternal law. Nowhere 
in the hymns relating to marriage is Niyoga referred to. Nor 
is the re-marriage of widows mentioned in the rices of marriage. 
This practice of brutes, condemned by the regenerate wise, wjis 
declared for men also when Vena ruled the kingdom. Ruler oT 
the whole world and the most distinguished of the King-snges, lie 
in the madness of his mind created a confusion of castes. From 
that time, virtuous men censure him who foolishly directs a widow 
to raise issue. ”■’0^) 

55. If it be said ; There is an option because a rule utrI a |)rn- 
hibition are both seen here; and therefore, it is improper to confine 
Niyoga to the case of a betrothed woman, (we sayj not so, becausi.^. 
the applicability of Niyoga solely to that case has beau laid down Uj 
Manu himself : ^^VFhen'a promise having been made by word «,»t* 
mouth, the husband of the damsel dies, her Imsliand’s bi'uthor siiall 
take her in accordance with the ■follpwdng' direction : Approaching 
her according to law, .she being clad in white and virtioiis, let thorn 

1) Mann, ix, 5*2, 53. (2) lUd, 59 , 60. (M) ihhi, r, 
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come together till confinement once dttriHg every period favoiiraWe 
for conception/^ (1) , , . . 

56. The adopted son and the rest do not inherit to their begetter. 
So Manu also says: The adopted son does not take the gotra or the 
wealth of his begetter. The oblations follow the gotra said the wealth; 
and from the giver (of the son) the funeral obhition doparts/'^l^) 
The reference to the adopted son is intended to include the son 
bought and others. The texts declaring the lieirsldp of secoiidsiry 
sons other than the adopted son relates to other Yugsis beeauBe their 
recognition as sons in the Kali age is prohibited in another Srariti; 

The learned men declare the following practices to be proldbited 
in the Kali age^ the recognition of other than the legitimate and 
the adopted sons as sons, the begetting of issue by the husband's 
brother and the entry into the order of Vanaprasthaor hermit/'W 

57. Yajnavalkya lays down a distinction in the case of a parti^ 
tion of Sudra's wealth : Even he who is born of female alam^ 
by a Sudra may be a sharer at his father^s choice. When the father 
is dead, let the brothers make him a sharer of half. If brotherless^ 
he shall take the whole in defanlt of the daughter's son/'t^ 
[Kamatah] at the father's choice, he obtains a share. If, when the 
father dieSj there are brothers who are sons of the wedded wife, 
then they shall make the slave's son the sharer of half their shares. 
Again if there are no sons by a wedded wife nor daughters nor 
daughter's sons, then the slave's son takes the whole wealth; but 
if there is any one of these, the slave's son takes only half. The 
son begotten by a twice-born, however, does not even at thc^ father's 
choice take a share nor even one-half and certainly not the whole, 
because of the qualification by a Sudra." If he be agreeable, ho 
takes a bare subsistence. This is the meaning. 

Order of Succession, 

58. Yajnavalkya lays down the devolution of the property of 
a sonless man : The wife^ the daughters also, the parents, the 
brothers likewise, their sons, the gotrojas, the bandhus, the disciple 
and the fellow-student — of these, in the absence of the preceding, 
the succeeding is heir to the wealth of the sonless deceased. Tins is 
the rule in all castes/'(5) He who has not any of the twelve sons, 
Aurasa, etc., is a sonless man. The wealth of such a man deceased, 
the succeeding among the wife and the rest takes in the absence of 
the preceding. The meaning is that this order of taking the inherit- 
ance should be understood to apply to all Anulomajas, Murdhava- 
sikta and others and to Brahmin and all other castes. [Patni] m a 
woman who Las gone through the ceremony of marriage. She first 
takes the husband’s wealth. Hence Brihaspati, v<3ays : ^^{Even)wluu’e 


^ The word here is dasi which in strictness means a feinale slaref” Tiso 
Calcutta Hi^h Court takes the w'ord in this strict sense. See I Cal. I, It Cal. 01 
and 28 Oal. 194. The other High Courts, ho’weYer, take the word to include » mnm* 
bine. See 7 Mad. 407, 4 Bom. 37 and 6 All. 329. 

(1) lUdi 69, 70. (3) Aditya Parana, quoted in part at II. Cole., Bis.. 406. 

(2) iKd, 142. (4) Yajnavalkya, ii. 133, 134 ' (5) iMcf, 135/ 136, 
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the me'a of the family, the .father, teother and the like exist, the wife 
of a soniess deceased is heir to his wealth/’ (i) Here Briha,t Marm 
states a distinction : The sonless wife who, preserving the bed of 
her lord, is austere, shall herself offer oblations to him and shall also 
take the whole of his wealth, ”(2) (the whole of his wealth consisting 
of the moveables and tbe immoveables.) So Ih*a.japati also says, 

Having taken the moveables, the immoveables, the baser metals, 
gold, grain, liquids and clothes, she should cause to be offered the 
moiithly, yeaidy and other sraddhas ; she should also honour the 
paternal uncle, the spiritual preceptor, the daughter’s son, the huB“ 
band’s sister’s son and maternal uncle, the aged, the helpless and 
the guests with oblations and charities (liberal gifts), ”('b 

59. In default of her, the daughters of the same or different 
castes take according to their shares. So also says Brihaspati 

The wife is the taker of the husband’s wealth and in default of 
her, the daughter; because even as the son, she springs from the 
various limbs of men ; while there is she, equal (by caste), married 
by an e(:|ual (by caste), virtuous and ever obedient, how cjoi another 
take her father’s wealth .”(4) Where there arc married and un- 
married daughters, Katyayana says- The wife is the heir to her 
husband’s wealth, if she is chaste ; in her absence tlie daughter, if 
unmarried. Even among the married daughters, ^rhere there are 
the endowed and the unendowed, the unendowed daugliter alone 
takes. So says Gautama : The Stridhana is for the daugliters un- 
married or unendowed. ”(^,) It should not be considered that this 
applies only to the mother’s wealth and not to the father’s wealth, 
because the same reasoning applies also to the father’s wealth. 

60. In the absence of the daughter, the daughtor’>s son is tlae 
taker of the wealth. So also Vishnu ; Where tliere is no son or son’s 
son, the daughter’s sons shall take tbe wealth. In offering oblations 
to the manes, the daughter’s sons ai*e considered as son’s sons.’T^) 
Maim also says : By the son whom a daugliter, whether appointed 
or not, bears to an equal, the maternal grandfather comes to have 
a son’s son. He shall offer oblations and take the wealtb.”(B) 

61. It should not be considered that the mention of parcmts 
after daughters is improper, because the daughter’s son has to be 
mentioned as the taker of wealth. Since by also ” in daugliters 
also ” the daughter’s sons are comprehended, the ]>a!‘ents the 
wealth in the absence of the daughter’s sons. Some say that tliough 
tlie order in. which the parents take is not specificaily mentioned, 
yet it is proper that the mother sliould take the wea Itli ln*sr- Isecaiiso 
in splitting tlie compound (pitarau) the word mothi^r ” Iins been 
placed first, and also bec<ause of her greater Qoimtmgumhy . Gt.bers, 
however, say that the father is the first .taker of the wetilf li, because^ 
of the text of Bribat Vishnu: The ”wealth of a sonless man goes 

(1) Brishaspati, ... found : Hums \’j|. 

(2) 11. Cole. Big. 535, <*cccviii. 0>) Ctautamu, xsvib. 21. 

(3) i’oinifl in, Brihaspati, xxv. 50, (7) Il'Cole, Big., cevexxL 

(4) Brilmspati, xxT. 55— 7, ' ■■■' (S) .-MaiiTi, fx 136.. 
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to tlie wife^ and in default of her to the father/^ (X) and also because 
of the text of Katyayana; ^'Now> to a sonless deceased, tbo wife of 
good family, or the daughters, or in their default, the father, mother, 
brother and (his) sons have been declared (heirs Here that 

which is reasonable should be taken, 

62. In the absence of parents the brotiliors take the wealth. 
Even so says Mann : “ The father shall take the wealth of a sonless 
man or his brothers/T^) Even among brothers, the uterine first take 
the wealth, because they are nearer. Hence alone says Manm; 

Whoever is the nearest Sapinda, to him the wealth belongs.^t-^) 

63. In default of brothers, the brothers’ sons take the wealth 
of their uncle according to the fathers. Even among the brothers^ 
sons, the uterine brothers’ sons take the wealth first ; and in their 
absence the sons of brothers by a different mother. This should be 
understood as before. Where there are father’s brothers and 
brother’s sons, the fathers brothers have no right to the wealth 
because in the absence of the brothers, the brother’s sons are pre- 
ferably mentioned. Where, however, a sonless brother dies and his 
brothers become entitled to his wealth without distinction, if, before 
a partition among brothers having sons, one of the brothers dies 
and his sons are living, then such sons derive their right through 
him and a partition between them and the brothers is proper. 

64. In the absence of brothers’ sons, the gotrajas take the 
wealth and the gotrajas are the paternal grandmother and thoHapin- 
das and the Samanodakas. First the paternal grandmother takt?s 
the wealth. As for the text : Where the mother also is dead, the 
father’s mother shall take the wealth, ”(S) which prescriljes that the 
paternal grandmother shall come after the mother, that should 
be taken to simply declare the paternal grandmotluir’s right and 
not to settle the order of succession, as it is oppi,)sed to the texts : 

The wealth of the sonless deceased goes to the wife ; in default 
of her to the daughter ; in default of her it goes to the inothcr | in 
default of her it goes to the brothers ; in default of thetn to the 
brother’s sons ; in their default to the Sakulyas j in default of them 
to the Bandhus ; in default of them to the fellow-student ; in default 
of all heirs to the King, excepting the Brahmin’s wealth ; the wealth 
of a Brahmin, the Brahmins alone shall take,”{S) and ^^Now to 
a sonless deceased, the wife born of good family or the daughters 
and in their default the father, mother, brother and (his) sons have 
been declared (heirs), ”(2) and other texts which declare the order 
of succession. 

65. In the absence of the paternal grandmotlun*, the paternal 
grandfather, the paternal uncles and their sons take the wealth in 
order. In the absence of any issue of the paternal grandfather, the 
paternal great-grandmother, the paternal great-grandfather, his sons 


(1) Not found. 

(2) Not found. 

(3) Not found. 


(4) Mann, ix. 187* 

(5) Man in ix. 217* 

(6) Vishnu, x?iL 4—14 
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and tlieir sons ; in this way up to seven degrees the gotrajas take 
the wealth. In the absence of all Sapindas^ the Sanianodakas take 
the wealth and Samanodakas are the seven generations above the 
Sapindas or as far as birth and name are known. Hence it has 
been said by Brihat Mann : The^ Sapmda relationship, ceases with 
the seventh gentn‘ation; but tlTe Bamanodaka relati^niship ceases 
with the fourteenth; or; as some say; it goes as far as the memory of 
birth and name. Beyond that; there is said to be ‘ gotra 

66. In the absence of the gotrajas; the baiidhus take the wealth. 
And the bandhus are of three kinds as shoAvn by Baudhayana : 

One^s own paternal aunt^s sonS; one^s own maternal aunt^s sons and 
one^s own maternal nucleus sons should be understood to be Aima* 
bandfms, Ihe father’s paternal aunt^s sonS; the father^s maternal 
aunt^B sons and the father^s maternal uiiole^s sons should be under- 
stood to be Pitrihandhus. The mother^s paternal aunt^s sons and the 
mother's maternal atiiit's sons and the mother's maternal uncle's sons 
should be understood to be Matribandlms/^ Even among the 
Bandhus he alone who is nearest takes first. Hence alone says 
Brihaspati : Where there are many jnatis; sakuiyas and bandhuS; 
he among them who is nearest shall take the wealth of the sonless 
doceased."(^) 

67. In the absence of bandhus comes the spiritual preceptor ; 
in the absence of the spiritual preceptor comes the disciple. So says 
Manu : Whoever is the nearest Sapinda^ to him the wealth belongs. 
After that is the Sakulya, the spiritual preceptor or the disciple." W 
Apastamba also says : In the absence of a Sapinda; the spiritual 
preceptor ; in the absence of the spiritual preceptor; the disciple, 
in default of the disciple; the fellow-student ; and in default of him 
some Srotriya/'O'ij So says G-autaina: Srotriyas shall taka the 
wealth of a sonless Brahmin." (^) In default of them^ a Brahmin 
tak6S. So says Manu : In the absence of all; the Brahmins learned 
in the VedaS; holy and self -con trolled; are the takers of wealth. 
Then virtue does not diminish." ('3^) A Brahmin's wealth never goes 
to the King. But the wealth of a Kshatriya and others goes to 
the King in default of heirs up to the fellow-student. Bo it has 
been said by Manu : It is the law that a Brahmin's wealth should 
never be taken by the King. But the wealth of the men of other 
casteS; the King shall take in the absence of all (heirs) ."(^) It has 
been said by Narad a also : ^^If; on a Brahmin's death; there is no 
heir to his wealth; it should be given to Brahmins alone. Other- 
wise the King will become a sinner*" 0^) And also by Sangrahakara ; 
^^If the father is not; the wealth goes to his father^s issue. If they 
are not; then to the issue of his grandfather- If even they are not; 
then to his great grandfather's issue. In this same maiiner the 


( 1 ) See Mit., IL 5 & 6 ; cf. II Cole,; Big., 

568 and Manu, v. 60. 

( 2 ) Not found. 

(S) Brihaspati, xxr* 62 . 

(I) Maim, ix, 187 . 


(5) Apastamba, ii. 6, 11, 8. 

(6) Gautama, XXV hi. 41. 

<71 Manu, ix. 188, 

( 8 ) m, 189. [ 51 -- 2 . 

<9) Not found; ei Naradii, xiii 
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Sapmdas higher lip take the inheri^^ In default ol: thorn the 

Asapiucias. the Spiritual preceptor or the (iisci{)hi or jJio Ailow^ 
student or^good Brahioins^ the next in order in the ahsetjce of the 
preceding. The King shall take the SiidiVs wealtn in flie ahseiicia 
of a brother of the same womb and similarly the Ksliotriyu/sor I ho^ 
■Vaisya's wealth in the absence of oven the procento!*.’* 

68. Now is it nob improper tlmt the wife shoald first Ijiko the 

wealth of a soilless man, because even where tluu'ci is a wife Xarada 
lays down the taking of wealth by brothers and the allowamm of 
maintenance only to the wife: If'^hnmorig the broi hers some one 
having no issue should die or renounce the w<n*ld, the rest Hhail 
divide his wealth except Stridhana and shall also allot maintenance 
to his wives until doatb, if they preserve the littsbainVB betl, ami 
shall deny it, (maintenance) to othersdTt) Nob bu. het it be that 
it applirns to undivided (bx’others) bacanso the text; Whatever 
was the share of the reiiniiech that is doclareti bo (go to) thmn (the 
re-united) alone. Ot hmavise the share in t\w ease of the sonless 
will, go to would become a redundancy. A.s for t he text 

of Yajna-Viilkya, there is no inconsistency, as that is intended to lay 
down this, tlmt the wife alone takes tin? wealth of her hnsl>and 
divide i and not reunited. 

69. As for what has been said by Miinu ; The fa thm- shall take 

the woaltli of a sonless man or thebrothers/hJt) a.ndah'u hy Katya- 
yana: Where tiie wealth, has been divided, the fat Inn* shall lake 
it in the absence of sons or in order the bi'^itlmr, or iho nu^tiier 
or his father’s mother/ ’('i) the text of Mann i.s no! InicnthMi to lay 
down fche order of snccession. because of the alternative shown by 
the use of Em m’h w.hile that of Katymmi is iiitmuied bo lay 
down the right nf the father, etc., bo tlm w(?adh of bin? soidess itiaii 
if the wife was unchaste’ beeaiise he Inmself has said: *‘T!uj wife 
is heir to the ImsbamTs wealth if she is chaste. If disniHpectiiil 
in her actions, .shameless, reckless of nnniey and hent on unrlrtsi if \ , 
she does not deserve wu-3altii/’(Ai [Wealth] reserved for maim »'iuniee. 
So has it been said by Narada: Thirby-four AdJmkas njiu forty 

panas shall a chaste widow obtain every year/’(T An Adhaka \< 
eight less than two hundred handfuls of grain. Pa,na is Kurslub 
paua, since Naradahas sahl Kar.sh.lpaim. is tho(?tnTeni coin in the 
south it is a silver coin weighing 32 guiijas. Thu moaning is 
that she does not deserve a share of the land. 

70. But Dbarasvara defines the scope of a number of texts ; 
^^TJie -wife takes the wealth of a sonless inan/’i'"i etc., in amuJier 

* Tltia ptissage i.s b^re found in Orient. Lib. lUS, an<j the- .U.'fdniH 'OUuku L'Ui,;-- 
Since the text : “If some one of the brotherH having no laBuo nhuiiid <Ue, rornr'g 
at the end of the passage beginning with, ‘‘Whatever was the share: «f the 
that is declared to go to them (the ro^nnited) alone.^’ 

(1) Narada, xiii. 25, 20. (>f) Oole., .Big,, 552, ccccxxv. 

(2) Yajnavalkya, ii. ;^8. (5) Of. Ibid, UU2, ct‘e(sl.\xxiv, 

(:]) Maim, ix. 185, (6) Not found j seo I'^siruH Vil 526, 

(7) Yishnu, xvii. 4. 
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vray : — Tlie wife soliciting an appomtment (to takes the 

wokltli of a soilless divided mam So Manu also says : He who 
takes the wealtli and the wife of a deceased brother shall raise up a 
son for his brother and give him that wealth. If a yotiiiger brother 
beget a son on his elder brother’s wife, division shall be equal in 
that case. Thus is the law settled.” (f) Where a divided brother dies, 
the right of the wife to the property is only through the son, and 
not otherwise. The purport is that the same is the case in regard 
to the wealth of the undivided. Gautama also : Those related by 
pill da, gotra and rishi shall divide the wealth, or the wife or let her 
desire to raise issue for (her) childless (husband).” (^) This is the 
meaning : Those related by Pinda, Gotra and Eishi shall divide the 
wealth of the sonless man; or the woman, it is assumed on the 
strength of this text, if she desire to raise issua.’^' 

71. This is incorrect, because the texts of Gautama and others 
are intended to bear a different meaning. Of the text of Gautama; 

Those related hy pinda, gotra and rishi shall divide the wealth or 
the wile or let her desire to raise issue for (lier) childless (hus- 
band)”, the meaning is not that, she desires issue, she takes the 
wealtli of the sonless man, but that those related by pinda, gotra and 
rishi shall take the wealth of the sonless man or the wife shall take 
it and she may desire issue or remain chaste, for the words ^^va” (or) 
used in tlie text indicates an alternative and is not used in the sense of 
if/ Moreover the text of Mann: ‘‘Re who takes the wealth, etc.,”(^) 
deals only with the Kshetraja son’s right to wealth. Also the text 
of Saiigrahakara declares only the right of the chaste wife, and not 
of one directed to raise issue by her husband’s brother, etc.; because, 
otherwise the texts of Manu and Katyayana ; ^Jlie sonless wife 
who, preserving the bed of her lord, is austere, shall herself offer 
oblations to him and take the whole of his wealth/’G) and '^The 
sonless wife who being austere and resigned, preserves the bed of 
her lord, shall enjoy till death and after bar tlio dayadas ”(5) would 
be inconsistent* Therefore that the wife takes the wealth of a soil- 
less man, divided and not re-united, is surely the bettei* conclusion. 

72. As for the texts which declare the non-existence of womai/s 
right to take the wealth : Wealth is created for sacrifices and all 
those who are nn authorised therefor, are not sharers of heritage 
but only obtain food and clothing,”G) and Wealth is prescribed for 
sacriiices, and one should bestow it on deserving objects, for virtue 

* Tills passage is htm iuiiiid m Orient. -Lib. MS, and the l^Jadras Telagu Edn.: — 
Sangrabakara also says: Where the brothers are divided and there is none roiinited, 
the wife, directed by the spird.nal preceptor and others to raise issue shall take tho 
wealth.” TTii.s is incorrect becanse there is no refereneo to Xlyoga in the te-tt. 
‘‘The wife, the danglir.ers also, , etc.’* . If.it is .said that even if not oxpreftaed it 
should ]>e so understood on the strength of the texts of Gauiama anci others, (we 
say) not so, hocatiso the texts of Oautamaand others u-re intended to bear a different 
meaning, etc. 

(1) Miiiui, ix, i4d. (4) II Cole., Big., olio. 

(2) Gautama, xxviii, 2i, 2*2.^ ■ (5>y ccccixxvii* 

(3) Manu, ix, 14dr ■ <6) Not foimci 
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made, and not on women, fools and vicious men/'(^) they rclaie 
only to. wealth acquired for the purpose of sacrifices. As for what 
has been said by lAatyajaiia also : tJnclaimed wefilth goes to the 

King after setting apart what is required for women, servants and 
funeral ceremonies,' excepting a Srotriya's wealth ami that shall be; 
girento a Srotriya,''(2) the meaning is, that, leaving what is necessary 
for the food and clothing of women and for the Sraddha, etc., of the 
owner, the wealth of the lieirless man to the King, but that.- a Brcdri- 
ya^s wealth after setting apart for women, servants jind funerals 
goes to a Srotriya and not to the King. And as for what has been 
said by ISTarada ; In other cases than those of Brahmins, a King 
intent on virtue shall give his women some maintemmoe. Thus is 
the law as to heritage declared,^’ both these texts refer to women 
not wedded, because the word patni is not used. As for what 
has also been said by Hanta : If a young widow is of bad conduct, 
then maintenance should be given for the preservation of her 
W that refers to the case of a woman suspectorl of infidelity. As for 
the text of Prajapati : An 4dhaka of rice should be given to a 
widow till death, and what has been said in another Hmriti : 
food a prastha of rice with fuel in the afteruoon/T^) these two texts 
are of the same meaning as that of Harita. And the Sruti : " There- 
fore women are devoid of indriya and are not sharers, ^^7) is 
intended to show that the wife has no shai'e in the Patnimtagraha, 
The word ‘HudriyeP’ denotes 6‘07na as the use of the word in the 
sense of soina is seen in the passage indriya is t^oma drink/^ As for 
the text of Brihaspati prohibiting the taking of immoveables by tlie 
wife: Whatever wealth the divided man hiid, mortgages and 

other kinds, his widow shall take leaving imniovaables that is 
intended to prohibit the sale of immoveables without the consent of 
the dayadis ; because, otherwise it would be inconsistent with the 
text: Having taken the movables, the immoveables, tin; baser 
metals, gold, grain, liipiids and clothes, she should cause to be olfered 
the monthly, yearly and other sraddhas. She should also honour 
the paternal uncle, the spiritual preceptor, the daughter's son, the 
husband^s sister s son and maternal uncle, the aged, the helpless, 
and the guests with oblations and charities (liberal gifts) 

Be-union. 

73, Manu states the mode of partition amongst the ro«u cited 
thus ; ^^If those who are divided and live together, divide again, the 
division shall then be equal. In that case there is m>senioriiy/T^<b 
Since by division shall then be equai/^ inequality of partition 
has been prohibited, the prohibiting of unequal partition again by, 

In that case there is no seniority/^ is for the purpose of allowing 

(1) 11 Cole,, Big., 538 & 602. (6) Brihaspati, xxv. Ofl, 

(2) JSTot found,^ (7) OL Baudhayatia,ii, 2,3, 44,uuid note. 

(3) Harada, xiii. 52. ( 8 ) Brihaspati, xxv. 53, 

(4) Of. 2 Cole., Dig., 536, coceix. (9) Brihaspati, xxv, TK), 51. 

(5) Kot found. ( 10 ) Manu, ix. 210. 
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unequal partition in accordance with wealth in the case of those 
reunited with unequal wealth. 

74. As to the question with whom there may be re-union, Brihas- 
pati says : He who^ being divided^ lives again through affection in 
one house with father, brother or uncle, is said to bo re-united with 
him.^^(l) A son or other person who being first divided from father 
or other person, lives again with him through affection is said to be 
re-united.^' Some say there may be re-union with anybody. 

75. Brihaspati in some cases lays down unequal partition among 
the reunited : If any one among the reunited obtain additional 
wealth by his learning, valour^ etc., two shares should be given to him 
and the rest are equal sharers.’^(2) The moaning is that in the addi- 
tional wealth acquired by learning, etc., two shares should be given 
and not in all wealth. This is for the purpose of making divisible 
even acquisitions made without detriment to the reunited wealth. 

76. Yajhavalkya points out the successor to the wealth of the 

sonless reunited : Of the deceased reunited, the reunited, and 

of the deceased uterine brother, the uterine brother shall take the 
share, or give it to (a son subsequently) born.^^0) The meaning is 
this : The share of a deceased reunited lirother, the other reunited 
brother shall give to a son born of his wife whose pregnancy was 
not known at the date of the partition. In the absence of a son, 
the re-united alone takes^ not the wife, etc. The wives and the 
unmarried daughters get maintenance only. So says Narada : 
^^They should maintain his women till deaths if they preserve the 
bed of their lord •, let them cut it (maintenance) off in the case of 
the rest. If there be a daughter, she should be maintained out 
of her father’s share ; till marriage she takes a share and 
afterwards her husband should maintain her.”(4) Of the uterine 
brother, the uterine brother.” [The re-united uterixie brother 
shall give the share of his reunited uterine brother to his son subse- 
quently born and in his absence shall take it himself. Not the 
reunited half-brother.] ^llhis is an exception to what has gone before. 
He himself lays down that, where there are a reunited half-brother 
and an unreunited uterine brotlier, they both divide and take the 
wealth : The half-brother reunited and not the half-brother shall 
take wealth. The uterine brother though notreunited shall takeand 
not the half-brother.”(S) The half-brother reunited shall take the 
wealth oj‘ his half-brother, but not the unreuuited. The uterine 
brother though not reunited shall take the wealth of his uterine 
brother, not alone the Iialf-brother reunited. Hence alone says 
Manu : If among them the eldest or the youngest does not take a 
share or if either of them dies, his share is not lost. The uterine 
brothers shall come together and divide it, as also the brothers 
reunited and] his uterine sisters.^C^) This is the meoiihig : If in the 

^This paragraph down to the aafcemic is omitted in Adyar Lii>. MS. 

(1) Brihaspati, xxv. 7% (4) Nanida, xiii. 

(2) Bid 77. Yajnavalkya, li. WX 

(3) Yajuavalkya, ii 138, . (6) Manu, ix. 21 1, 212, 
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midst of rouiiitGd lialf-brotlierSj, any one tbo olclcjst, yoini|jft‘St or 
■middle-most take Ids' share owing tu ulmmcc in aiiotlior 

conntryj, etc.^ his share shall not be lost. It/ shall kopi ; the 

reunited alone shall not take it ; but tlu^ share of i'Ih^ reuniied so 
kept , apart,, the unreunited uterine brothersj tho^ reiiuited half- 
brothers and the uterine sisters, thougli gone to a- fon-ign eountry, 
shall return and^ having assembled, shall divide wiihont greater or 
less shares. 

■ 77. Others, think that the meaning of the text ; The iitorincj 

brother though not reunited shall take and not the half brother, ”(0 
is this: Where there are reunited half-brothers and unrtmnited 
uterine brothers, these alone take, not tlu‘ half-brothers though re- 
united. As for the text of Maim : ‘‘ If among tlunn the ©IdosI or the 
youngest, etc.,^^ which lays down that the reunited hall-brothers and 
unreunited uterine brothers share the wealth, that applies to msn.-. 
where there are both moveable and immoveable properties, lienee 
alone Prajapati ; The concealed wealth and moveable property shall 
belong also to the reunited- But the laud and lioiise, tin; unre- 
united shall take according to their sharesT(2) This is the nuxuiing: 
To the reunited half-brothers the concealed w'oaltli a,nd property 
in the shape of moveables shall belong according to their shares, 
and the immoveables such as house or lund shall belong to th<r 
unreunited uterine brothers according to their sluires. I’he text of 
Yajnavalkya, however^ applies to a case wliere tliere is nue or oilier 
of moveable or immoveable properties. Here what is prupcj* may 
be accepted. 

78. Where there is no reunited half-brother, then iho bither 
or paternal uncle, wdioever is rennitod, lie alcuie tuke-s. So also 
Gautama: ^‘When the reunited dies, the rm.niiied Lukes the 

wealth. Where there is neither father mn* ]n}te! iml iinden*- 
united, then the unreunited half-brother takes. Jn deumltor him, the 
unreunited father; in default of him, the mother ; in flefu,uli of hw^ 
the wife. So says Sankha : The wealth of the sonle.ss deccaseii goon 
to the bi’other ; in default of him, to the) parents ; uml in ilofuult of 
them, to the eldest [Eldest] superior in (puiHritfS und chaste, 

not the first married. Where there are .«on:s of the reiniitcul brotlufr 
and also wife, Nfcida lays down the mode of *<ii('ces>ion : Wlitn* 
the husband is dead, liis wives having neither brother, father nor 
mother, and all his sapindns shall divide his we?alth aecurdifjg ho tiudr 
sharesT® [The wives having neither brother, father nor mother'|ilie 
wives having iiobrother or parents of their hnsbaml. [All sapiinias j 
the brother's sons, etc. The meaning is that in such a cast* the 
partition of the wealth of tlie reunited is according to their futhers 
in the case of brotlierks sons and according to hu^bamls in ihe case 
■of .w.ives.'.r ■ 

(1) pjnavalkya, ii, 139. (3) GauLtma, xxviii. 

(2) Not found. (4) II, Cole., iJig., 532, cccAii 

(5) Not found. 
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79, Iti the absence of wives^ the sister takes the share of the 

soilless re-united. So also Brihaspati : ^^Bven according to law^ she 
who is his sister next deserves to get the share of the soilless man 
who has neither wife nor father/^t) The word ^ cha ^ indicates, in 
addition, the absence of brothers and mother. Some, however, read : 
^^She who is his daughter, etc and say that in tlie absence of the 
wife the daughter takes. In the absence of the daughter and the 
sister, all the sapindas shall take his wealth in the order of their 
nearness according to the text: Whoever is the nearest sapinda, 
to him the wealth belongs/U2) because of the absence of those 
specitically mentioned. Hence alone says Brihaspati : a sonless 

man die without wife, brother, father or mother, all the sapindas 
shall divide his wealth according to their shares/’ (*0 

StLoceesion to Hermit^ etc, 

80, Yajfiavalkya states who takes the wealth of a hermit, an 
ascetic or a perpetual bachelor: ^^The heirs to a hermit, an ascetic 
or a bachelor are in order the spiritual preceptor, the virtuous disci- 
ple and a fellow-student of the same order/’ ('^) Here the spiritual 
preceptor takes in the inverse order the wealth of a perpetual 
liachelor, not the father and others. But the wealtli of a bachelor for 
the time being (upakurvana), the father and otliers alone take. 
The wealth of an ascetic, however, the good disciple shall take, who 
learns, remembers and practises the science of the supreme spirit ; 
because a disciple of evil conduct does not deserve a share. The 
wealth of a hermit, a fellow-student of the same order takes. 
DharmabhratS-] one having the same preceptor. Bkatirtha] one 
belonging to the same order. Dharmabhratraikatirtha] one having 
the same preceptor and belonging to the same order. 

81. Or (it may be) the wealth of a hermit, an ascetic ora 
bachelor, the spiritual preceptor, the good disciple and the fellow- 
student of the same order take in order. The meaning is that in the 
absence of the preceding, the succeeding takes. As for what has 
been said by Vasishtiia; Shareless, hovirever, are tbej^ that liave 
entered another order,”® that is intended to prohibit taking of 
wealth by a. man of one order to a man of another order, but not 
to forbid people of the same order from inheriting to each other. 

82. But (it may be objected) these have no riglit to wealth; 
how then can there be any division of it f Because to them is forbid- 
den the means of acquiring wealth such as acceptance of gift, etc.; 
and because of the text of G-autama : Now the religious mendicant 
shall have no vStore/’C^"^) That. is not ...correct. Since the text says : 

He may make an accumulation of wealth for a clay, a month, six 
months or a year; he should give.-it up in the mouth of asvayuja/’(7) 
the possession of wealth is permitted to a hermit. And an ascetic 

(1) Brihaspati, xxv. 75. (4) Yajnavalkya, ii. I:i7, 

(2) Manu, ix. 157, , (5) Yasishtlia, xvii 52, 

(3) Brihaspati, xxv. 60. (6) Gautama, iii. iL 


342 


VYAVAHABA MABHAYIYA, 


surely lias liis cloths/ books,' etc., (as sliowii) by tlie text, 

" .ascetic. .should, however, wear cloth for ' covering ^his privy parts. 
Ee . should also take what is required for (the practice of) yoga and 
similarly his sandals.’^ <» Even the perpetual bachelor may have 
cloths, etc., for the protection of his body.. Surely, there may 
a partition of them. 

Persons e^cludGcl from Inheritance. 

83. Maiiu statesitliose that do not deserve inheritance: Share- 
less are the eimuclis and tlio fallen. So are the born blind and deaf, 
as also madmen, idiots and the dumb and they that are lirnblesB/^^) 
They that are limbless] those that have a limb maimed by disease. 

84. Narada also : ^ ^The hater of parents, the degraded, the 
eunuch and he who is guilty of a minor sin — these though aurasas 
do not get a share ; how can they, if kshetrajas 

85. Vasishtha also : Sliareless, however, are they that have 
entered another order-'’^^^) 

86. Ydjnavaikya also : The eunuchs, then the degraded, 
their sons, the cripple, madmen, idiots, the blind and those suffering 
from an incurable disease, etc., should be maintained ; these are 
shareless.” (^) Their sons [the sons born of the degraded. By the 

■ word, ‘ eto.^ the dumb, etc., are indicated. These are shareless.] 
They do not inherit; but they should be maintained, that is, 
supported by giving food and clothing only. 

87. Mann states the sinfulness of not so maintaining them : 

It is proper for a wise man at all times to give these persons food 

and clothing according* to his ability ; otherwise he become^ 
degraded,”(0) ^ At all times ^ means ^for life.’ 

88. Devala says that a degraded man need not even be main- 

tained : ^^To them, excepting the degraded, food and raiment 
shall be given.^C') By the word the degraded,” their sons also 
are indicated; because of the text of Baudhayana : him 

maintain them, excluding the degraded and their Nor 

need they that have entered another cider be inaintained. Hence 
alone Vasishtlia ; Shareless, however, are they that have entered 
another order.” 

89. The sons, however, of those who do not deserve inherit- 
ance take shares. Bo says Devala : Their sons if free from defects 
shall get their father’s share of the inheritance.” The aurasa and 
the kshetraja sons of the shareless, if free from the defects of 
impotence, etc., obtain shares, but -not the adopted son and others. 
Hence alone Yajilavalkya exclusively specifies : The aurasa and 
the kshetraja sons of these, if defectless, ares]iarers.”('b 

(1) ISTot found ; see II, viii. 8. (5) Yajriavalkya, ii. 140, 

(2) Maiiu, ix, 201. {6} Maim, h, 202. 

(0) Narada, xiii. 21. (7) II Cole., Big., 426, ecexxL 

(4) Yasislitha, xvii. 52. ^ (8)- Baudhayana, ii. 2, 3, *14), 

(9) Yajnavalkya, ii. 141, 
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fiO* The daughters of the shareless should be niaiiitained till 
taarriage and should be married. And the wives^ if of virtuous 
conduct; should be maintained for life. So says the same author ; 

Their daughters should be maintained till they ar(3 put in the 
care of their husbands; and their soilless wives should be !naiii“ 
tained if of virtuous conduct. Unchaste women should be expelled 
and even so the perverse also.^^W »» 

9L Katyayana* points out other shareless persons : The son 
of a woman married in irregular order, and he who is born of one 
of the same gotra, should be expelled ; neither of them deserves 
wealth/^ (2) Manu also: ^^A son born of a woman not appointed to 
raise issue, and one begotten through lust by the brother-in-law — 
both these do not deserve shares, being, jarajataha^ born to an 
adulterer, and begotten through lust.^^C^) 

Stridhana or Woman\s‘ Pro j)erty. 

92. Yajhavalkya states the division of St rid liana : What is 

given by father, mother, son t or brother, what is obtained before 
the (imptial) fire, what is given on supersession, etc., are declared 
a woman^s wealth. What is given by kinsmen, her &itlka likewise, 
and post-nuptial presents- — these shall the kinsmen take if she dies 
issueless.^^(4) What is obtained before the fire] what is given by 
the maternal uncle and others before the fire, at the time of the 
maiTiage. So also says Katyayana : What is given to women 

before the fire at the time of the marriage, is called by the virtuous 
Stridhana given before the fire/X^) Adhivedanika] what is given to 
a superseded wife on account of her supersession. By the word 

is indicated what is acquired by the use of wealth given to 
her at the time of going to her husband’s house. So also Manu : 

What is given before the fire, what is given at the time of going 
to the husband’s house, what is given out of iUTectiun, ivluit is (.ob- 
tained from the brother, mother, fatliei' — these are llie six kinds 
of woman’s wealth.” (^) Six kinds ” is to excl ude a less n umber, 
not to exclude a greater. 

93. The nature of Adliyavahanika and Pritidatta Stridhaims 
is stated by Katyayana : What a woman gets when led from her 
father’s house, that is called Stridhana given at tlio time of going 
to her husband’s house (adhyavalmnika. ' . What is given out of 
aifeotion by the mother-in-law or the fatlier-in-iaw, nitd wliai. is 
givcm for prostrations at their feet, are called Stridhana given oiit 
of atinction (pr.itidatta).’’W What 'is given by kin.smeu] what is 
given by the kinsmen of the father and mother of the girl. SulkaJ 

Another reading gives. Vyasa. for Kdt.yayaea. 

' f. Another reading tor ^‘son"* is **'' husband. 

(1) Ibid, 141, 142. (5) II Oolc., Dig., hBh, c^cccixvi. 

(2) 11, Cole., Dig., 439, ccexxxvii. fd) Mann, ix% 194. 

(3) Manu, ix. 143. -.(7/11. Coie., Dig., ceceix? A 

(4) Yajnavalky a, ii 143,, 1:44. '586', ccedxvi. 
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wealth receiving which the girl was given, Anvadhoyaka] what 
is given after marriage. So it is said by Katyayaiui : What is 
obtained as the price of household farniture, vehicle, milch cow, and 
jewels, that is termed siilka. What is obtained by wotnen after 
marriage from their imsband’s family is designatt^d Anviklheya, 
as also that which is obtained from her father's family/ki) In 
reference to wealth given to women by their father, etc,, Kaiyayana 
mentions a distinction: ^SStridhaiia up to two thousand (punas), 
excluding the immoveables, should be given to a. woman i>y the 
father, mother, husband, brother or kinsmen according to their 
ability/' (2) The meaning is thatacjcording to ability, property other 
than immoveable, to the extent of two thousand Karshapanas, 
should be given. This rule should be understood to apply to 
annual gifts. This rule does not apply to gifts once for all for 
maintenance during several years. Nor is it prohibitory of (gift of) 
immoveable property. And so Brihaspati : ^hLet him give adecjuatiO 
wealth and a share of land aloo if he desires. Hence also the 
alienability at her will of Saudayika immoveables is laid down 
by the same author: What is obtained by a Tiuirried or an un- 

married woman from her husband’s father’s house, or from her 
brother or parents, is declared her Saudayika. (Over) the Saudayika 
wealth obtained, the independence of women is declared by law. 
Since this subsistence is given to them out of alibction, (they can 
act, according to tlieir wishes in the sale or gift of them though 
immoveable.’’ 0) 

94. Narada states, a distinction in regard to immovea,I>Ies giveti 
by the husband : What is given to a woman by an aiToctiouate 

husband, she may, even after his death, enjoy or give away as she 
likes excepting the immoveables.” (5) Katyayaim states, that what 
has been given by father and others fraudulently, etc., tloes not 
become Stridhana: What has been, eonditioually or fraudulently, 
given by the father, brother or husband is declared not to be 
stridhana/T^) Jewels given for wearing on festive occasionH are 
^ conditionally ’ given. Fraudulently ” means by deceit, etc. Thi!* 
same author says that even that which is obtait'.ed by art is nut 
stridhana : What is accjuired by (pursuing an) art and what is 
given by others out of aifection— over these t!u^ lumbnnfl has 
control ; but the rest is declared Stridhana.”P) ^ By others’ means 
by friends, etc. 

95. On the death of a woman having no daughter nor daiigliterks 
daughter, daughter'vS son, nor son, nor son’s sou, the kinsmen such 
as husband, etc., take this Stridhana. Here this is the order; On 
the death of the mother, first the daughter takes. Hence alone 
,^Aas it been said by the same author: daughters (take) what 

Omitted in another MS. 

(1) II Cole., Dig., 587, cccclxvi. (4) II. Cole., Dig., 504, eccdixv. 

(2) Not found. (5) Narada i. 20. 

■ (5) Not found. (6) Not found. 

(7) II. Cole,, Dig*, 5S0» cccclxx. 
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remains after debts^ of their mother ; and in default of them the 
issne/'Cl) Gautama also : The Stridhana is for the daughters un- 
married or unendowed/' (2) In default of daughters, the daughters' 
daughters take according to the text of Xajnavalkya : ^^If there 
be issue of those daugiiters."(^) Where there are unequal numbers 
of grand-daughters by different mothers, the division is according 
to the mothers. So also says Gautama : According to the 

mothers should, in law, be the allotment of shares in each branch/' 
G) Where there are daiighteT*s and grand-daughters, Mana says: 
'' Even to those who are their (daughters') daughters, according 
to their desert, something should be given out of affection from 
the maternal grandfather's wealth/'! S) In the absence also of the 
daughter's daughters, the daughter's sons take the wealth. So 
says Narada : Of the mother, the daughters ; in the absence of 
daughters, their issae/'(^) The meaning is that in the absence 
of daughter's daughters, her issue, that is, the daughter's sons 
take. In the absence of the grandsons also, the sons take what 
remains of the mother's wealth after deducting the debts, in ac- 
cordance with the text of Yajiiavalkya : ‘^After the parents, the 
sons shall divide equally the assets and debts." (7) As for the 
text of Manu : On the (lea.th of the mother, equally shall all the 
uterine brothers divide the mother's wealth and also the uterine 
sisters, "(B) that is not intended to lay down the sharing of the 
heritage by the sons and daughters together; but is intended to 
prescribe equality of division when they get a right to the wealth, 
as indicated by the use of the word equally." As for what has 
been said by Sanklm and Likliita also : Equally do all the uterine 
brothers deserve the mother's wealth ; also the maiden (sistors),"(^^) 
that too is of the same import as the text of Manu. Or both these 
texts relate to Stridhana obtained from the husband’s family. On 
this same subject, Brihaspati ; T^he Stridhana goes to her issue ; the 
daughter also is a sharer, if unmarried ; but if married, she takes 
not the mother's (wealth) ."(^0) Issue] male cliildren. As for what 
has been said by Paraskara: The Stridhana is declared to bo for 
the daughter if unmarried ; the son does not take ; if she be married, 
he takes an equal share," that refers to the case of married but 
vniendowed daughters. Hence alone says Manu : Whatever 
Yautaka there is of the mother, that is the share of the unmarried 
daughters alone/'(lt) Yautaka] wealth obtained from the father’s 
family. 

96. The stridhana of a childless woman of inferior class, the 
daughter of the co-wife of superior class takes ; in default of her, 
her issue. It is so stated by Manu : A woman's property, howso- 


(1) Yajiiavalkya, ii. 117. 

(2) G-aiitama, sxviii. 24. 

(3) Yajnavalkya, ii. 16‘5. 

(4) Gautama, xxviii, 17. 
5) Manu, ix, 103. 


( 6 ) Not found. 

(7) Yaj naval kya, ii. 117. 

(8) Manu, ix. 192 . 

, ■ (O); II Cole., Dig.. 603, ccjcckxxviiL 

(10) Brihaspati, xx\%87, 

(11) Maim, ix, 131. 
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ever given by her father, the uninamed Brabmani daughter takes, 
or it shall belong to her issue.”(i) The word ^ Brahmani ^ is intend- 
ed to indicate superior caste. In the absence of sons, the son’s sons 
take; since they are said to have the right to discharge their grand- 
father’s debts according to the text, Debts should be paid by the 
sons and grandsons.” (2) If it be said, ^^Let there be authority to 
discharge debts ; but whence the right to inherit f” (we say) not so; 
because the heirs alone are said to have the right to discharge 
debts according to the text of Gautama; Those that take the 
heritage shall pay the debts.” (3) In the absence also of the grand- 
sons the husband and others take the heritage. 

97. Maiiu here states a distinction according to the diflorenca 
in the marriage ; In the Brahma, Daiva, Arsha, Gandharva and 
Prajapatya forms of marriage, whatever wealth there is, goes to the 
husband alone if she dies issueless. But, whatever wealth is given 
to her at Asura and other marriages, that is declared to belong to 
her mother and father if she dies issiieless.”(^) The meaning is 
that the wealth of a woman married in the Brahma, Daiva, Arsha, 
Gandharva and Prajapatya forms goes, in the absence of wealth- 
taking issue beginning with the daughter and ending with the son’s 
son, to her husband and not to her mother and the rest ; but that 
the wealth of the wife married in the Asura, Eakshasa and Paisacha 
forms belongs to her mother and father. As for what has been 
said by Katyayaiia, The gift of bandhus, in the absence ot‘ 
bandhus, goes to the brother,” (5) that relates to the wealth of a 
woman married in Asura and other forms. Hence alone has it been 
said by himself, Whatever paternal wealth was obtained by a 
woman at Asura or other marriage, that is declared, in the absence 
of issue, to belong to her parents.” (^) 

98. Though given by husband and others, the woman’s wealth 
known as sulka, the uterine brother alone takes. So also Gautama : 
^^The sister’s sulka (belongs), after the brothers, to the mother.’TD 
The meaning is that in the absence of brothers it goes to the 
mother. As for what he himself says, ‘^^The husband deserves 
(to get back) Imsiilka/^^) that applies to the case of woman 
dying after the receipt of steZ&cj but before marriage. Hence alone 
Yajfiavalkya: ^^Oii her death, he may take back wdiat was given 
after calculating the expenses of both.”(^) What were given to a 
maiden by a maternal grandfather, such as jewels, these also the 
uterine brother alone takes. So also Baudhayana : 'The wealth 
of a deceased maiden, her uterine brothers shall take equally ; in 
default of them, it shall belong to the mother; and in default of 
her, to the father.” 

99. The uterine brother takes also the wealth of a soilless 

(1) Ihid. 198. (6) Found m Mann, m. 197. 

(2) Yajnavalkya, ii, oO. (7) Gautama, xxviii. 2k 

(8) Gautama, xii 40, ■ .(8>'.'OL IL Oole., Dig., H19. dx. 

(4) Maim, k. 196, 197. ■. .-{9) Yamavalkva, il 146. 

(5) Not found ■ ;■ (1.0)^ II Cole. Big., 618. Evii, 
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appointed daughter. So also PaitMnasi : ' On the death of an 
appointed daughter, however^ the husband does not desery© her 
wealth ; but it is declared that the wealth of an issueless woman 
and a maiden should be taken by the brother/^ If the father of 
the appointed daughter has an aurasa son subsequently^ he alone 
shall take and not the husband. As for what Manu says : If an 
appointed daughter dies issueless, the husband of that appointed 
daughter shall surely take her wealth without doubt/^(l) that should 
be understood to refer to cases where there are no subsequently 
born brothers. ' 

100. As for what has been said by Brihaspati^ that in 
some cases the stridhana of an issueless woman goes to her sister’s 
son and others : The mother’s sister, the maternal uncle^s wife, the 
paternal uncle’s wife, the father’s sister, the mother-in-law and 
the elder brother’s wife, are declared equal to the mother. If these 
have no aurasa son, nor daughter’s son, nor his son, the sister’s son 
and others shall take their wealth,” (2) the meaning of it is this : In 
the absence of the husband in Brahama and other marriages, and 
in the absence of the mother and father in Asura and others, the 
sister’s son and others take in order, the wealth of the mother’s 
sister and the rest. 

101. Yajhavalkya says that in some cases, the husband may 
take the wealth of his wife though alive and having issue : ^^The 
stridhana taken during famine, for religious purposes, in disease and 
confinement the husband does not deserve to (need not) give back 
to his wife.”('^) In confinement] in prison-house, etc. Having taken 
the stridhana in the absence of any wealth of his own, he need not 
repay it. If taken in other circumstances, he shall surely return it. 
JSo says Katy^yana ; ^^Neitber the husband, nor yet the son, nor the 
father, nor the brothers have power to take or give a woman’s 
wealth. If one of these should forcibly consume the stridhana, 
he shall he made to return it with interest and shall also be 
punished. But if consumed after consent kindly given, he shall be 
made to return the capital, if he becomes rich.” W Devala also : 
^^Livelihood, Jewels, sulka and gain are her stridhana. She alone is 
the enjoyer of it. The husband does not deserve (to take) it when 
not in distress. ' If given or enjoyed without necessity, he shall 
restore it to his wife with interest.”(S) 

PaQ'tihle Property. 

' ' 102. ' Katyayana lays down partible propei’ty: The paternal 

grandfather’s wealth, the father’s wealth and what else was acquired 
themselves— all these shall.be divided at a partition among the 
sharers of heritage.” W Acquired by themselves.] Acquired by them- 
selves while living upon the ■■grandfather’s wealth or the father’s 
wealth, or with the accuimilatio.ns ■ (f rom them); because what is 

(1) Mann, ix. 135. ■ (4) II. Cole., Big, 594, ccccixxv. 

(2) Brihaspati, xxv. 88, 89v’ ...(5) cccclxvilL 

(3) Yajnavalkya, ii. 147. (6| Jhid, 478* ccckviii. 
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acquired without living upon them is impartible, three 

kinds of property lett after discharging debts shall be divided. ^ So 
he himself says : Having given the debts and aifectionate gifts^ 
he shall cause the rest to be divided.'^Cl) If there is not wealth cmongh 
for the discharge of debts, let the father's debts also be divided. 
The same author says that in order to prevent fraud, the huntagb^ 
and the debts should be scrutinised : The debts should in this 
manner be examined with the help of kinsmen. Household furniture, 
carriage>s, milch cow, jewels and servants, which ^ are known, 
shall be divided. In z'espect of concealed wealth, Biirigu lias pres- 
cribed the kosa (ordeal by sacred libation). '’(2) Here the reference 
to kosa is intended to prohibit other ordeals. So also the same 
author : In cases of partnership as in cases where there is suspicion 
or bad faith at a partition among the heirs, this kosa ordeal should 
be administeredd'C^) 

Impartible Frop&rtij* 

103 . Yajfiavalkya lays down what is impartible wealth : 

What is acquired by one without detriment to the father's wealth, 
a friend's gif d and a gift at marriage— these do not belong to the 
sharers of heritage. He who recovers wealth that, liavingcoine by 
regular succession, was lost, shall nob give it to his co-sharers ; nor 
his acquisition by learning.''(4) What is acquired by himself without 
detriment to the father’s wealth, by agriculture, etc., what m 
acquired by learning, etc,, what is obtained by marriage, these shall 
not belong to brothers and the rest. Whoso among the sons, w’ith the 
permission of the rest, recovers wealth which liaving descended in 
regular succession from father, etc., was taken away by thievtw, etc., 
that wealth goes to him alone. But in the case of land, the re- 
coverer takes one-fourth and the rest is common to all So also 
Sankha; ^Hf any one recovers by (his own) laliour firoperty previ- 
ously lost, let the rest take their due shares after giving a fourth 
to him.”(5) Similarly acquisitions by learning, teacliing the Vedas, 
etc., belong to him (the acquirer) alone. Without detriment to 
father’s wealth,” should everywhere be understood. Hence alone 
Manu: ^^Wliat is acquired by labour, without trenching on the 
father’s wealth, he need not give to the co-shaz*ers ; nor wlmt is 
gained by learning.'V^O By labour] by service, etc., and also by agri- 
culture, etc. The reference to ^ father' is intended to include undi- 
vided co-parceners. Vyasa also: Acquisitions by learning, wealth 
gained by prowess and Saudayaka — these belong to himself and 
cannot be followed at the partition by the co-sharurs/' (^)Katyayana 
states the ^definition of impartible acquisitions of learning : llie 
wealth gained by learning acquired from another, while enjoying 

(1) lUd, 479, ccclxi^* (4) Yiijimvalkya, ii. 148. 

(2) Ibid, 484, cccixxiv. (5) IL Cole., Dig., 1.64, ccck. 

(3) Of. I (-'ole., Dig., 345 II JUd, (6) Manu, i.\% 208, Cf II, Cole., 

■■ 292,29a ■ Dig., 451. 

(7) II. Cole., 444. cccxlvJ. 
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anotber^s board is known as gains o£ learning ; tJie winning of a 
prize, previotisly fixed^ for an explanation with (the help of) his 
learning is also a gain of learning and is not directed to be parti- 
tioned. What is obtainerl from a disciple;, by officiating at a sacri- 
fice^ by (answer to) a question, by the determination of a doubtful 
question, by boast of his knowledge, by disputation and by superior 
Vedic learning ; what is acquired by defeating an adversary in 
learning, after having previously fixed a stake, — these are also gains 
of learning and Brihaspati has declared them indivisible. • This rule 
obtains among the artisans also. What is obtainecL in excess of the 
(proper) price, what is made by the strengtli of learning, and what 
is acquired from one who performs a sacrifice and likewise from the 
disciple — -these are said to be gains of learning. Hence what is 
otherwise acquired is common.’^ (1) Hence the meaning is that 
what is other than gains of learning, having been acquired by the 
use of wealth beionging to the undivided father and the rest is 
common to 'the undivided members. 

104, Narada says that even wealth ac((uired by learning is 
partible in some cases : He who maintains the family of a brother 
who is acquiring learning, shall, though unlearned, obtain a share of 
the gains of his learning/^(2) Kabyayana also : ‘‘'Wealth acquired 
by brothers to whom learning was imparted in the family or by the 
father and wealth gained by prowess, Brihaspati has declared to be 
partible/^(3) The wealth of brothers who received their learning from 
the uncle and others in an undivided family, or from the father, as 
well as gains of prowess, is partible. Vasishtlia prescribes a double 
share to the acquirer in wealth acquired without detriment to the 
paternal wealth : ‘‘Amongst them, he by whom acquisitions wei^e 
made shall take a double share.^W As for the text ; “ Partition is 
declared to be equal in (the case of) wealth acquired by common ex- 
ertion/T^"^) that applies to acquisitions by other means than learning, 
namely, agriculture, etc. Gautama states the allotmmit of shares in 
impartible gains of learning at the desire of the acquirer*. “ Even his 
self -acquisition, the learned may give to his learned co-heirs if he 
so dasires.’^OT If unwilling, Narada says : “ A learned man need not, 
if unwilling, give a share of his wealth to the learned co-sharers, if 
the wealth was acquired without recourse to the paternal wealth, 

Even if willing, he shall not give a share to the unlearned. So says 
Katyayana: “ In no case shall the gains of learning be given by a 
learned man to the unlearned (co-sharers). But that wealth may 
bo given by a learned man to those (co-sharers) who are of equal 
learning or siiperior/T^) The same author says that, like the acquisi- 
tions of learning, wealth acquired by valour also is impartible: 
« Wealth gairmd by valour and by learning, and also what is 
tleclarad Htridhana — all these are not at all divisible by the co-par- 

(I) eC'Cxlvii. (5*) Mann, ix, 

{ 2 } Naniihu xiii. 10. , (6) Gf. Gautama, sxviii. MO, 

(3) 11. Golo., Dig., 448 liccxiix, (7) Harada, xiii, II. 

(4) Vaaishtha, xvii. I>1, (8) II. Cole., Dig., 449, cccl. 
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ceners at a partition ; and what is got under the flag; tinii: too is 
declared not to be partible.’^(^) The definition of wealth got ondor 
the flag/’ is given by liitriself : What is got in battle after putting 
the enemy’s forces to flight and risking his life for his uiaBtcu* is 
known as ^ wealth got under the flag/ ”(^) Brihaspati also *. VV hat is 
given by the grandfather; the father and the mother bolong*s ifj him 
and should not be taken away; likewise; the gains of prowcjss ami 
the wife’s wealth/’(3) The nature of wealtli gaineil by prowi*Hs has 
been stated by Katyayana: ^'Where a man incurring risk do(!.s a 
dangerous act and a favour is bestowed by the ina'^ter ploased with 
the act; what is tlieii obtained is Svealtli gained by vaJour/”('0 Vjasa 
lays down a double share to the acquirer in the gains of valoui*; as 
in the gains of leaimirg; if the acquirer was living on the wcfalth 
of the father and others : Where one acquires wealth by valour, 
etc., having recourse to a coiunion thing, a vehicle oi a wcapori; 
there the brothers lu'e sharers. To him two shares should be given 
and the rest share equally/^®) 

105. Manu mentions other impartible things also: Cloths, 
vehicles, ornaments, cooked food^ water, women, yogakshema, path- 
ways, they consider impartible.” (6) Cloths] cloths that have been 
worn. The cloths of the father should, after his death, b«i gmui to 
the eater at the sraddha. So also Brihaspati : ^^Aften honouring 
the eater at the sraddha with perfumes and garlands of flowers, Im 
should give him the cloths, ornaments, beds, etc., and also the 
vehicles, etc., of the fatlier/’(7) Other cloths, however, are surely 
divisible. Vehicles] horses, palanquins, etc. Whatever wnis inoun red 
on by a person belongs to him alone. Vehicles not used are divisible 
among them all. Even as regards ornaments, whatever is worn by 
a person belongs to liini alone ; the unworn jewel is common and 
surely divisible, because of the qualifying word ^Svorn” used by him- 
self, in the text : ^‘The co-heirs should not divide the jewels t hat, 
were worn by Avomon while the husband was alive; For, by dividing, 
they become degraded. ”(8) Cooked food.] Boiled rice, etc. 1 1 should 
be eaten according to circumstances and is not divisible. Water] 
a reservoir of it, namely, wells, etc. If unequal, it sliould bt‘ tuijoycui 
by torus and should not be divided at a valuation. Women] feimdo 
slaves. These also, if unequal, should be made to do work by turiis 
So also Brihaspati : A single female slave should he made to wcudv 
in each house according to their shares. If many, they shall be given 
in equal shares. This rule applies to male slaves aLso.”00 But women 
kept by the father, even if equal, should not be divided. So also 
Gautama: "^No partition of women united .” Yoija is a sacriiieiai 
act attainable with (the aid of) Srauta and Hmartadires. 
means acts helping to preserve what has been gniiied, such as gifts 

(1) Not found. (6) Manu, ix, 2in. 

(2) Of, II Cole., Dig, 466, ccclx. o. (7) Briliaspati, xxv, 

(8) Brihaspati, xxy. 78. (8) Mami, ix, 2C©. 

(4) Of. II Cole, Big, 465, ccclx. 9) Brihaspati, xxt. 82, Blk 

(o) Ihid 281, cx, (10) Gautama, xxviil 47, 
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outside the altar and other charitable acts stich as the constrBotion of 
tanks, gardens, etc. Both these, though acquired with detriment to 
the paternal wealth, are indivisible* So it is stated by Laugakshi : 

Wise men say that Kahema is a charitable act and Yoga is a 
sacrificial act. These have been declared impartible and also a bed 
or a seat.^^ Or by the word Yogakshema are indicated weaporm, 
chaniaras, umbrellas, shoes, etc. Prachdra,] The paths of entrance 
and exit in houses and gardens. These are also impartible. As for 
the iinpartibility of land which has been declared by Usanas : 
^^Indivisible among the sagotras even of the thousandth gene-* 
ration are sacrificial presents (to the officiator), lands, vehicles, 
cooked food, water and woinen/^(l) that is intended to show that 
lands obtained by acceptance of gift should not be divided by the 
son of a Brahmin woman with the son of a Kshatriya woman, in 
accordance with the Smriti : Land obtained by acceptance of 
gift should not be given to the son of the Kshatriya wife/T^) 

106. Others are of opinion that even cloths, etc., are divisible. 
So also Brihaspati : It has not been well considered by those by 
whom cloths, etc., have been declared impartible. The wealth of the 
px*osperous may depend on cloths and ornaments. If common, it 
cannot be enjoyed ; nor is it competent to any one to give it away* 
It must be skilfully divided; otherwise it will be useless. A division 
should be made by selling cloths and jewels, by collecting the written 
debts, by exchanging cooked food for uncooked ince. The water 
of wells and tanks should be taken and enjoyed in succession. 
A single female slave should be made to work in each house according 
to shares. If many, they should be given in equal shares. This 
rule applies to male slaves also. The gains oi Yog aks'hem(( should 
bo divided equally. The pathways should be divided by the co- 
pai'ceners according to their shares/^ (3) It would be improper to 
say that the texts of Manu and Usanas declaring the impartibility 
of cloths, etc., should not be followed ; for, where texts conflict, 
it is proper to determine their (respective) spheres of application 
ami nut to cimtradicfc them. The texts of Brihaspati refer to 
unworn cloths, etc*, while the texts of Man u and otliers refer, 
as was said before, to cloths already worn ; thus their spheres of 
a^pplication are determioed. 

Division of Wealth discovered after Partition* 

107. If at the time of partition wealth had been fraudulently 
hidden and it was afterwards bi’ought to light, all that, they should 
divide equally. So also Yajfiavalkya': ' What wealth, concimled 
from one another, is discovered after partition they shall divide 
again in equal shares. Thus stands the law/^ (4) llie word equal 
is to prohibit unequal division. The plural shall divide is to 

^ Cl) Not found. iiS) Ihiil, 

(2) Briliaspati, xxv. 30, .(4) Yajnamlkj'a, ii. T2tL 
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show that it is not to be taken by him alone by whom it was 
foond, Mann also: when all debts and wealth have 

divided accotding to law, anything' is aft6i*w«ir<ls found, al! that 
' should be divided iineqTially..’’(0 Like cunceaio<l wonltii, evm^i that 
which has been divided equally contrary to the diretdloii oi law, 
should be divided equally. So also Katjayana, : UValih con* 

cealod from one another, what is miadivirlod juid wliat is nbtaiiied 
afterwards shall be divided equally. Sosays Bhrigu. t*-i rids being 
so since a partition is prescribed only of 'weaHdi irnncluleiitly con* 
cealed and afterwards discovered, it is conveyed that there is no re- 
division of wealth once divided. As for %vhat ^lanu lays down : If, 
after partition was' made, any common thing is discovered, then that 
' is;not considered, partition ; it should surely bo made^ovor again/^C^b 
that should be understood to refer to partition bofcme iinanno un<l 
expenditure have been calculated, becanse otherwise the tte\ts ; 

Wealth concealed from one another, etc., ’Bd and others would 
become useless. Here in defraodiiig one another tJiera is sin also 
incurred. So also the Sruti . ‘^Whoso deprives a sharer of his share, 
him (the sharer) destroys. If he does not dostroy him, Ids son or 
his grandson he destroys.'^’(5) This is the meaning: He whoejocts 
a sharer, (f.e., one who deserves a share), from his share, (La., turns 
him out or does not give him his share), tlien he who lost his share 
destroys him, his depriver, ie., makes him a sinner, ff he does 
not destroy him, then he destroys his son or his grandson. As 
for the text of Mann : ha who is eldest, through avarici^, 

injures his younger brothers, then there shall be no share to the 
eldest, and lie should also be punished by the Kings/T^^) That m 
intended to lay down that even the eldest son though inclepon* 
dent incurs sin by stealing common property and mort) so the 
younger sons who are not independent ; aiid not to lay down that 
the eldest alone incurs sin. Otherwise the Sruti would b(* restrict* 
ed hy the Smriti. 

.FJffmt of PartiUo7i, 

108. Narada states the powers of divided co-parcenerK ; 
^^Where there are many born of one (father), hawing separate duties, 
haying separate dealings, having separate implements of work, if, 
not being agreed in business, they give or sell of their own accord, 
they may do all that as they please, for tliey are niastors of tlieii* 
own wealth/T^) Brothers born of one person, being divided, timy, 
without each other^s permission, do all religious, tdmritable anVl 
other acts of duty capable of accomplishment by wealth. Similarly, 
they may do agricultural and other business possible) only by 
expenditure of wealth. Again, they may have separate irioftors, 
pestles and other tools for work. Similarly, if the brothers doidti 

(1) Mariii, ix. 218, (4) Yainavalkja., ii. 126. 

(2) II, Cole,, Dig. 4S5, ccclxsvh. (b) 'Not found. 

(S) Not found. ^ (6) Maim, Ix. 2bl 

(7) Narada, xiiL 42, 4S, 
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assent to their acts^ they may act without heeding them. If like- 
wise the divided brothers of their own accord give^ sell or receive^ 
they may do ail this as they please. Therefore^. those who are 
divided .are masters of their wealthy that is^ independent owners 
of it., ' ' ’ ■ 

109. As for the text of Brihaspati : ^^ The sharers of heritage^ 
divided or undivided^ are equal as regards immoveables. A single 
person is powerless over the whole to give, mortgage or sell it/^(^) it 
should be explained thus : Among the undivided, the consent of all is 
necessary, since, property being common, one (by liimself) is not the 
master. Among the divided, the consent of all is for convenience 
by removal of doubts as to w^ho were divided and who undivided; 
and not because of the powerlessness of a single person. Hence 
even without the consent of the divided, the transaction is surely 
valid, A.S for another Smriti: ^^By the consent of the village, the 
kinsfolk, the neighbours, the co-sharers and by the gift of gold and 
water*— by these six, passes land.’^(l) The meaning of it is this : 
Consent of villagers, according to the Smriti t ^'Acceptance of a 
gift should be public, especially of land, ^’(2) is required only for the 
publicity of the transaction ; not that the transaction is not valid 
without the consent ot the village. The consent of neighbours is 
to get rid of any doubt as to boundaries. Similarly, the consent of 
co-heirs also is only for the convenience of business by the removal 
of doubts as to who are divided. Also there should be gift of gold 
and water when land is sold. The meaning is that the sale of land 
should be in the form of a gift after giving gold and water, since 
the sale of land is prohibited according to the text : '' There in no 
sale of iniinoveables. Let him make a mortgage with permission/^*^) 
and since gift and acceptance have been lauded by the text : ''Ho 
who receives and lie who gives land—they both do a meritorious act 
and surely go to lieavan.^^ W 

Evidence of rariition, 

1 10. Wlicu^e partition is denied, Yajuavalky a states the proofs or 
dctiuaniiiation (of tlu* matter) ; "On denial of partition, the fact of 
partition .should he dotorminod by the evidence of kinsmen, relations 
and witnesses and documents and by separate houses and lands/* 
Kiimmenj paternal relations—Relations] maternal uncles and others 
Docuiiionts] deed of partition. By these should the determination of 
pHtlifion bo made j and by separate houses and lands. Narada stales 
also another mark of partition: "Where there is a doubt to 
partition among co-parceners, the determination is by i^evidence of) 
kinsiiieri, by deed of I'jartition and by (their) engagement in separate 
transactiions. Among undivided brothers, (the performance of) duty 

(6) Brihaaiwitis xxv, 03) Hot found, 

(1) I Cole, pig, 441, xxxii, (4) I iJole. Dig* *144 xli. 

(2) ihkl, 4i’Bj ixxiu (a) y^jiuivalkya ii, 141*. 
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IS one Where there has been partition, duty la distinct for them 
all Bein!? a witness, suretyship, gift and receipt, these are permitted 
amone diyided brothers but not among the undivided. Gift, receipt, 
cattle food, houses, lands, servants, as also wealth, religious duty, 
exnenditure and income should be understood to be separate among 
divided brothers. They among whom such dealings with their own 
nronertv are found, should be known to be divided’^eveu without a 
document.^’d) Brihaspati also : “ Those who have separate income, 
PXTiflnditure and wealth, those who make loans to each other and 
Se with each other are doubtless divided.”(2) i n the absence of 
witnesses, etc., partition should be determined by such signs as 
(mutual) loans, trade, etc. So he himself say.s: “ Crime ownership uf 
immoveables and prior partition among the co-parceners by mfcreiice 
should be known, where there are no witnesses.’TS) lie himsell stui es, 
also the decisive marks of crime, etc. : “The relationship between the 
families, malice and di.scovery of stolen wealth are proofs of crime : 
enjoyment of immoveable property is a sign of ownership and separate 
property of partition. ”(4) The relationship between the familiesjiui- 
mical feeling between the ancestors. Vyaghata.] Jealousy of each 
other. Hodha] discovery of health and document forcibly taken away. 
It should be understood that mutual borrowing, etc., are evidences 
of partition, since these are prohibited among the undivided parce- 
ners. So also Yajnavalkya; “Among brothers, husband and wife, 
and father and son, ii unseparated, it is declared that there is no 
suretyship or loans or giving evidence.”(3) Where it is impossible 
to determine by means of witnesses, documents, etc., the (resort to) 
ordeals ordained by the text : “Where even inference is powerless, 
let it be determined by ordeals, ”(6) is prohibited by \'riddlia 
Yajnavalkya: “Where there is a doubt as to partition, the fact of 
division should be determined by relations witnes.ses and docu- 
ments : there shall be no ordeal.” (7) As to how in such a ca.se a 
determination should be made, Manu answers thus: “Where there 
is a doubt among the co-heirs as to partition, a division should 
again be made between them though presiding separately, ”(») The 
meaning is that where the doubt is not dispelled even by_ inference, 
a re-division should be made. As for what has been said by him- 
self, “once does the share fall ; once is a girl given ; once is a gift 
made these three are done bnt once,”(®) that should be understood 
to refer to oases where there is a possibility of determination by 
inference, etc. Brihaspati lays down that he who goes back upon 
a partition made by ' himself and about which there is no doubt, 
should be punished : “ He who, having at his own desire separated 
himself, disputes again, should be confined by the King to his owu 
share and punished forobstmacy.”(l3)Anubandhatah] for obstinacy. 


(1) Narada, xlii* 

(2) Brihaspati, xxi, 92» 

(3) Ibidi 90. 

(4) Ibid, 91. 

ih) YajBaYlkya, iij 52. 


(6) Cl A’anula Ij 247 <1 Brihaspati x. 3. 

(7) Hot tOBIlcC 

(8) Hot fonud. 

(9) Mmu xi., 47. 

(10) Brihaspati, xiv., 95. 
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A TREATISE ON ADOPTION, 

r»Y NANDA PANBITA, 


SECTION L 

Adoption why^ and hy whom to he observed— By a looman when 
valid — By what precept ordained — What descriptions of sons to be 
adopiedin the present age, 

1. Having prostrated liimsolf before Vinily aka, whose two 
feet are worthy to be adored by the world, Nanda Pandita argu** 
mentatively discusses the subject of affiliation. 

2. By whom ; how qualified ; at what time ; for what purpose ; 
from whom; and who may be adopted as a son ? That, on which 
former writers have not explanatorily treated, is fully propounded 
here. 

8. On this subject Atri says : By a man destitute of a son 
only, ’must a substitute for the same always be adopted : with any 
amount of inconvenience (yasmat tasmat prayatnatas), for the sake 
of the funeral cake, water, and solemn rites.^H^) 

4. A man destitute of a son (aputra,) ’’ is one to whom no son 
has been born, or whose son has died : for a text of Saunaka says : 

One to whom no son has been born or whose son has died, having 
fasted for a son, &c. Another reading recites : The impotent 
man or one whose offspring has died.^^ 

5. By a man destitute of a son, Since it is shewn by 

this that the being so destitute is a cause ; in omitting to adopt 
a son a sin is incurred ; for the precept enjoining the production 
of a son being positive, it results that the contravention of it is the 
cause of a sin ; and on defect of any son in general, exclusion from 
heaven is declared in this text : Heaven awaits not one destitute 
of a son, And farther in the following passage also, a son 

in general is shewn to be the cause of redemption from debt. A 
Brahmin immediately on being born, is produced a debtor in thi'ee 
obligations : to the holy saints, for the practice of Brahmacharya ; 
to the gods, for performance of sacrifice : to his forefathers, for 
offspring. Or he is absolved from debt who has a son : has per- 
formed sacrifices ; and practises Brahmacharya.^ T-i) 

. G. By a man destitute of a son only.^^] The incompetencj 
of one having male issue is signified by the term ‘^^only in this 
passage. 


(1) Not found, 

(2) Not found. 


{th Tasishfha, xtH* 2, 
(4) Ibid, xL 48. 
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7. By this the word ' ^ distress-' (^paf^) used by Maiiii in the 
following text is explained ; Whom the father or mother iliiriiig 
distress, may give as a son, confirming the gift with water, 

And it is explained in the same manner by Apararka during dis*» 
tress, f.e., the adopter having no son*" 

8. Or it may be interpreted during a famine and so forth", as 
in the Mit^kshara. ''By specifying distn‘ss, it is intimated that 
the son should not be given, unless there distrevss : this prohi- 
bition regards the giver." Accordingly, Katyayana : '' iJuring a 
season of distress the gift or even sah* [of a. son] may bo made: 
otherwise the same must not be done ; this is tlie injunction of the 
holy institates.(-) 

9. Manu also : "A son of any description must bo anxious- 
ly adopted by one who has none : for the sake of the funeral cake, 
water, and solemn rites; and for the celebrity of his name, lie 
who has no son may appoint his daughter in this manner to raise 
up a son for him, &c., 

10. As for the instance, appearing, of the adoption as sons of 
Devarata and the rest by Visvdmitra, and others, although possess- 
ing male issue that, from its opposition to the repealed law, as 
contained in passages before quoted (v. § 5), must be undcBrstood 
in the same manner as the eating the haunch of a dog, and so forth, 
not to imply the existence of a revelation authorizing the act. 

11. It is not to be argued that a revelation recorded from 
recollection (Smriti), does not supersede the indication of a revela- 
tion : for it is of greater authority, being *supported by direct pass- 
ages of revealed law, such as ; Heaven awaits not one destitute o! 
male issue;" and so forth. 

12. But, however, if you pertmaciously insist on the superior 
cogency even of the indication of a revelation, to a revelation re- 
corded from memory then we accede that a man, though possessed 
of male issue, may adopt another son with the sanetiou of such 
issue, on account of the revelation indicated in the following pas- 
sage : ''By that which our father recognized we abich?. We place 
you before us, you, we follow, &c." "'Neither should it bo urged 
that this regards the making an elder son, not the adoption of a 
son ; for the one would be invalid if the other may not be done. 
It is useless to enlarge. 

13. " By a man destitute of a son." The word " son" bore used 
is inclusive also of the son's son and grandson, for [through these] 
the exclusion from heaven, denounced in such passages as '' Heaven 
awaits not one ^destitute of a son " is removed, since it is declared 
in the text subjoined, that the mansions of the happy are attained 
through the grandson and the other. "By a son a man conquers 
worlds : by a son's son he enjoys immortality : and afterwards by 
the son of a grandson he reaches the solar abode."^^) 

\ 4 ) Viisish|lai, xvii. 5; Maim, ix, 
137, etc*. 


(1) Manu, ix. 168. 

(2) I. Cole. Dig, 406, vii. 

(3) II. Cole. Big., 421, ceexii. 
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'14. Nor oan it be alleged that the adoption of a son is for the 
sake of the funeral obsequies ; for according to the text it appears 
that the other two also are competent to perform such rites. 

The soUj the son of a son and the son of a grandson^ or like 
these the offspring of a brother; &c*; 

15. a man destitute of a son/] From the masculine 
gender being here used, it follows that a woman is incompetent 
[to adopt]. Accordingly; Vasishtha ordains; Let not a woman 
either give or receive a son in adoption; unless with the assent of 
her huRband/^(-) 

16. From thiS; the incompetency of the widow is deduced 
since the assent of her husband is impossible, 

17. Nor should it be argued that the assent of the husband 

is requisite for a woman whose husband is living; because she is 
subject to control; but not so to the widow ; for mention being made 
of woman in general; dependency on control is not the cause : and 
[were it;] her subjection to the control of kinsmen exists as shewn 
in the following text : On default of these the kinsmen; &c/^(^) 

18. If it is contended; then, that she may adopt a son with 
the assent of the kinsmen even; it is wrong : for the term hus- 
band would become indefinite in meaning and the purpose would 
not be attained. Now the purpose of the hiisband^s sanction is 
that the filiation, as son of the husband, may be complete eyen 
by means of an adoption made* by the wife. 

19. Accordingly [as appears], from this aphorism (^Mastly 

of the mother, first of the father, connection of the son 

affiliated; through the wife to both, is declared in the following 
compendious rule of Satjashadha : Of the son by marriage : the 
Kshatriyd. or wife^s son : the son made : the son of an appointed 
daughter : the son affiliated through the wife : the son of a mar- 
riage according to the Asura form : the son of a female given as a 
gratuity [the relation of lineage], to both parents [obtains] . Now 
the connection of lineage to the father is the filiation as his son; 
and such filiation proceeds from the sanction only of the father 
and not from the act of adoption: for the agent of that, in this 
instance, is the wife. 

20. The son by marriage,^ is the son received wnth a preg- 
nant bride (Sahodha.) ‘ The son affiliated through the wife,' is 
the son demanded by the wife (Stri-yachita) or the son obtained 
through the wife (Stri-sattaka.) ^ The son by a female given as a 
gratuity,^ is one begotten on a damsel obtained as a fee at a sacrifice* 
The rest are obvious. Thus expounds Sabarasvami/^ 

21. And in the case in question, the wife being mentioned 
as the instrumental means, a primary author of the act is obtained ; 
for otherwise, one accepted in adoption by the wife, being son to 


(1) II. Cole. Dig., 624 djiv. ■ ■ ' (2) Vasisli|ha, xv. 5. 

(3) Marada, xiu.:29. ' 
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his mother [only], since Ms oonneeMon as lineage to her hn&hand 
would be wanting, his incompetency to perform tiiC3 fimoml rites 
of the Imsband would result-; and no father existing,^ at his mar- 
riage, and so forth, the paternal family and other p«,rticuiar» must 
in consequence remain unspecified. 

: 22. If the case stands thus, then the assent of the wife is re- 
quisite for the husband also ; for the purpose would be ths same* 
This (if alleged) is wrong; for -.in consequence of the superiority 
of the husband, by his mere act of adoption, the filiation of the 
adopted, as son of the wife, is complete in the same iruinner as her 
property in any other thing accepted by the husband. 

23. Moreover, Vachaspati, Having offered a burnt ohoring 
(Hutva) with recitation of the holy words, he should take an un- 
remote kinsman, In this text, the indeclinable past participle 
^Hutva/ (having offered, &c.), indicating the government of both 
verbs, by the same agent, being used : the adoption by one only, 
who may offer a burnt offering (Homa), is valid ; therefor© womin^ 
from their disqualification to perform such Vedic acts araincapablt 
to adopt.‘^T«l 

24. It must not be argued that, since under a text of Saunaka 
the employment of a priest is consistant witli the approved doctrine, 
the ^^Homa^^ may be completed by his intervention : for although 
that were completed, still would the adoption [by the woman] be 
imperfect, since she is not competent to pei’form the prayers re- 
quisite for the sa^me. 

25. These Saunaka has specified : And taking him by 
both hands, with recitation of the prayer commencing Devas- 
yatva, &c. :^) having inaudibly repeated the mystical invocation, 
^ Angad-angat, &c.,^ having kissed the forehead of the cliild, 

20, Nor does on this view the incapacity of SiSdras to adopt 
follow : for their ability [to adopt] is obtained from an indication 
[of Sruti] , conclusive in that respect, in this passage : Sudriis 

from amongst those of the- Sildra By this Vachaspiiti 

ig refuted, who says : Siid.nis.-are incorapotenfe to affiliate a son, 
from their incapacity to perform the sacrament of the Hornat, and 
prayers prescribed for adoption.^’ 

27. Since the [only] power of widows is fixed to be that of 
using property during their lives, it is estal>lished that they have 
not power to adopt a son. But it must not be affirmed, that it 
follows that in the same manner women also, whose husbands nr© 
living, are incompetent ; on account of their incapacity to perforin 


(a) In Benga! she coaid adopt only with the express pemigsion of the biisbaml 
(Jamunadaifi v. Vamamndaridmi^ I. L. E., 1 CaL 2H9 F.C,,} The same ¥lew‘ol)ialnf In 
Allahabad (Tuki .Rum v, Behari Lat^ 12 All., 82S F.BJ. In Bombay a llifidn widow 
being heir to her hnsbaod can adopt a son in the absonco of prohibiticin by lor 
deceased hisba^ad (Buhmahai t. Badhahai^ 0 Bom. H.C\E. 181), la Madras m Hindu 
widow though not authorised hy her husband may yet adopt a sob with the permission 
of her husband*® sapiadas {OolUctor of Madura v, Ifwllw Bamatinua BiiupatL 
1^ M. I. A. 435). 



the burnt sacrifice^ prayers^ and so forth. For by the reserration 
unless with the assent of her husband ability to perform the 
principal act [viz.^ adoption]^ being established, from their conse- 
quent power to perform what is subordinate [viz., those solemni- 
ties], the burnt sacrament, prayers, and so forth, might be inferred. 
Therefore, since by this passage (^^of women and Biidras without 
prayei's^^) a dispensation with respect to prayers is established, 
the adoption [of the women in question] would be valid without 
prayers like theii* acceptance of any chattel. 

28. Besides, this part of the text, ‘‘‘ unless with the assent of 
her husband, is an exceptive exemption from the general prohi- 
bition, contained in the part preceding ; ‘^Let not a woman either 
give or accept a son and in it the assent of the husband is the 
cause. Therefore, the widow is incompetent [to adopt] ; for her 
husband being dead, since his assent is impossible, the exemption, 
destitute of the cause, is without validity ; and other means of 
deducing are wanting. This must be admitted by all disputants. 

29. Nor could it be argued, that this being the case, her exclu- 
sion from heaven would not be obviated. For that, in the following 
text, is declared by Mann to be removed by devotion to pious 
austeinty. ^“^Like those Brahmacharins, a virtuous wife ascends 
to heaven, though she have no child, if, after the decease of her 
lord, she devote herself to pious austerity Thus the whole is 
unexceptionable. 

30. ^^By a man destitute of a son.*’^ From the singular 
number being here used, it follows that the same son must not be 
adopted by two or three persons, 

31. But would not thus, the law as to the son given, and the 
rest, being Dvyamushyayai^as^ (or sons of two fathers), be con- 
tradicted ‘r* Accordingly, there is this passage of law, in the Pra- 
yogaparijata : Sons given, purchased, and the rest, are sons of 
two fathers. 'Fheir marriage may not take place in either family 
as was the case of Sringa and Saisira/^ 

32. It is not so : for the state as son of two fathers imports 
both a natural and an adoptive father ; and the prohibition regards 
two adoptive fathers. Thus there is no contradiction. 

33. The substitute is of eleven descriptions : the son of the 
wife, and the rest, according to a text of Mann which recites, 

Sages declare these eleven sons, (the son of the wife and the 
rest,) as specified, to be substitutes for the real legitimate son ^ for 
the obsequies would fail (ki'iyalopat.)^^(^) 

34. Of these, those are substitutes by right oven, who are 
related by containing portions of either of the husband and wife ; 
and the text [of Manu] intends a restriction. Again, those who 
bear not such connection are substitutes in virtue of passages of 
law. 

.(2). Mattu,. V. 169, and Vishnu, xxv. 1?* 

(3) Manu, ix, 180.- 


(1) Vasishtha, xv. 0. 
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35, For instance : the son o£ the wife, the son of an appointed 
daugliter^^ the daughter appointed to be a son, the son of an un« 
inarried daughter (kanina), the son of a twice-married wommi, tl«) 
son received with a pregnant bride, the son of hitlJea origin, are 
principal substitutes, as partaking partially of portions [of the 
pair], from their kindred, in some instances, to their rnotlier only, 
and in others in a small degree, to both parents. The son given, 
the son bought, the son made, the son self-given (JJattaima), and 
the son rejected, are substitutes in virtue of expresKS texts of law. 
Now, the term ^substituted is applicable to both classes even, 
by reason of its frequent use in the same manner as in the passage, 
^^Ile places bricks (srishbyd tho term ^ srishti ^ [intends bricks 
generally], 

3G. It has been said by Medhdtithi. — These cannot bo sub- 
stitutes : a substitute is supplied on defect of tlie means of com- 
pletion of an act commenced. — Now son is no sucli means, fur 
he is the primary object of the act of the production of oifBpring : 
Hence the term ^ putra^ (son), applying even to the son of the wife, 
and other adoptive sons, the designating these substitutes is for 
the sake of enhancing the value of the son of the body (aurasa) ; 
for the expression ^ substitute ^ as current, denotes a lesser degree 
of benefit. To the same extent, as the real son can confer much 
benefit, the others are unable.d^ 

37. This deserves examination; for the position to be proved 
being this, that the sous given and the rest arc not substitutes; 
the cause assigned, viz., the not being the aiieans of completing 
the act of the production of a son, does not apply lu the persons 
affected by the point to be proved : since these, us tiiey already 
exist, are not liable to be produced. 

38. Again, in the precept enjoining the production of a son, 

the son being the object to be produced, is no means nf comple- 
tion. But this is the case in respect to tliat precept only, not any 
other precept. — For from passages of scripture such an, ^ or he is 
absolved from debt who has issue, this precept resulting : 

"^ Let him procure absolution from debt through a son/ it is estab- 
lished, tihafc the son, as being tho instrumental cause of such 
absolution, is a means of completion : and the instrumentality of 
tlie^ son is even expressly declared by Manu, in this and other 
passages : *^£y a son a man conquers worlds, &c/^ (\% § 13.) 

^39. If this bo the case, then, there may be for the sake of 
attaining immortality, and the solar abode, a substitute for a. 
grandson, and great-grandson~Be it so : we are in no-wise 
affected. 

40. Nor does an identity of precept follow, from both having 
a common result : for, in the same precept, the two instrumontel 
causes (oomiubial intercourse at due season, and a son), and their 
several effects (a son and redemption from debt) cannot be inclu- 
ded ; and were they, three contradictory things would become two* 
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41. Consequently^ the son being the instrumental cause in 
an act^ the object to result from which is absolution from debt, on 
his failure, the son given, and the rest may without inconsistency 
be substitutes, in the same manner, as [at a sacrifice] where the 
^ Soma’ plant is wanting, the ^putika’ is a substitute. 

42. This even is made obvious by Mann [who says] ; For 
the obsequies would fail.’’ Because the failure of these would 
ensue if, on default of a legitimate son, the aflSliation of a substitute 
might not take place. Obsequies are funeral rites consisting in 
presenting oblations of food and water, and so forth. In the same 
manner by Atri also [it is said] : For the sake of the funeral 
cake, water and solemn rites ” (v. § 3). Thus the whole is unim- 
peachable. 

43. There is no substitute for mastership, a wife, a son, a 
country, time, fire, the divinity, an act, a word, &c,” As for the 
exclusion of the substitute for a son, by this text of Satyashadha, 
that [is propounded by the author], after having authoriz^ed to 
one, having no son, a substitute for the same (in such passages as 
that subjoined^, for the sake of obviating, the recital of the bene- 
diction [therein alluded to] . He recited, for offspring, that bene- 
dictory prayer called ^ Jyotishmati.’ ” Accordingly, there is this 
passage of Sruti : He to whom no son may have been born 
should recite for offspring, the prayer commencing ^ Joytishmati.^ 

44. So in the Sama Veda, in the part treating of father and 
son, after having by such passages as The father of such a one 
sacrifices, &c.” authorized, to one destitute of a son, a substitute 
for the same: [the subsequent prohibition] is meant to avoid 
such particular passages; but not intended to exclude, in every 
case, a substitute for a son ; for that would contradict the follow- 
ing and other passages of Smriti : A substitute for a son must 
be adopted” (§3). ‘^To be substitutes for the real legitimate 
son” (§ 33). 

45. It is next considered whether this substitute for a son, 
who is ordained, is so, in virtue pf the precept enjoining the pro- 
duction of a son, or that regarding the funeral obsequies. For 
reference has been made to both ; for instance, with respect to 
the precept to produce a son, by the first part of Atri’s text. ^‘^By 
a man destitute of a son only, a substitute for the same must 
always be adopted”^^) — and with respect to the precept I'egarding 
funeral obsequies, by the concluding part of the same text : For 
the sake of the funeral cake, water and solemn rites.” 

46. Of these positions, the first is not correct : for there can 
be no substitute in virtue of the precept to produce a son ; as the 
son, by reason of being the object to be produced, is no means of 
completion. 

47. Neither is the second accurate; for a contmdiotion 
would be involved. The substitute for a son is ordained for one 


40 


862 DATTAEa-MMAMSA# 

having no male issue : but- not funeral obsequies performed by 
such person : and exequial rites^ the agent of which is a son, [are 
ordained] ; but there is no precept executed by a son directing a 
substitute on his (the son^s) account. Nor is there a substitute 
for an agent. 

48. Or it also may be aflSrmed that the substitute is supplied, 
with respect to being an agent, in the performance of the act, but 
not in respect to enjoying the fruit ; in the same manner as in the 
case of the death of any one of the seventeen priests engaged in a 
sacrifice (Satra), a substitute is supplied with respect to being an 
agent in the act : so also in the case in question. 

49. This also is wrong ; for the cases are not strictly ana- 
logous. In the instance of the sacrifice the substitute is for one 
by whom an act was commenced : But in the case proposed, since 
the act^s commencement even (being completely non-existent) is 
impossible, how can there be a substitute ? Nor is the commence- 
ment of an act, by a substitute, admitted by one versed in logic, 

50. Or it may be next alleged that there is a precept regard- 
ing oblations of food, and so forth, performed only by one having 
no son at his own sraddha, taking place during his life. In 
virtue of this only, is a substitute [ordained], 'riiis is likewise 
incorrect : for if [in this case] there might be the substitute for 
a son, the precept itself, regarding the sraddha to take place 
during the life of the individual, would be of no effect. — ^Besides, 
himself being the agent in the performance of the sraddha, taking 
place duinng his life ; the substitute would bo even for himself, not 
for the son : since the son [in this case] is not the agent. 

51. Therefore, in virtue of the two precepts first niontioned, 
there can be no substitute for a son. Moreover, the assigning also 
as a reason, For the sake of the funeral cake, water and solemn 
rites^^ (§ 3) would be inappropriate ; for it would not apply to the 
person to be affected by the point to be proved. It has already 
been said that exequial rites performed by the man having no sou 
are not suggested. 

52. The question is thus solved : By a son a man conquers 
worlds, &c.’^ In virtue of the pi*ecept implied in this and other texts, 
and supported by confirmatory passages (such as Heaven awaits 
not one destitute of a mn^^) i on failure of the legitimak^ hcui, the 
son of the wife, and the rest, are ;ordained to be tlio eleven-foH 
substitutes and in the. precept. alluded to, an act being recjiiirod, 
to operate intermediately, in completing the state of heaven, and 
the son, severally, as the eifeot. to be produced, and the efficient 
means : it is added For. the sake of the funeral cake, water and 
solemn rites.^^ 

53. The term ^ always ^ (§ 3) signifies that in tlio present case, 
no definite period is required, as in the barren woman, in the 
eighth year, is to be superseded/’C^) 


(1) Maim, is. 180, 


(2) Manu, is, 81* 
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54. Tlie funeral cake] the ^ sraddha^— Waterj that is^ the pre- 
senting water in the two united palms, and so forth, fcolemn rites 
i.e., rites in honour of the deceased, cremation and the like. These 
are the cause (hetu) : 

55. The reason occasioning the adoption is the cause. This, 
from being used in the singular number, shows that these cere- 
monies collectively are the cause, and not individually ; and con- 
sequently, the meaning is that there is not a distinct affiliation, 
severally, for each ; but one adoption only on account of the 
whole : for on default of a son the failure of the oblation of food 
and other lutes is the consequence. 

66. Accordingly, Mann says: ‘^^Sages declare these to be sub- 
stitutes ; for the obsequies would fail (kriydlopat).^^ Here, this 
part, for the obsequies would fail is a reason subjoined on a 
negative hypothesis : ^^The meaning is, — because, if there were no 
substitute for a son the obsequies would fail.^^ 

57. Or, there may be this disjunction, [of the compound term 
^ kriyalopat f kriyaq- alopat], — would then be the fifth or ablative 
case, used after the rejection of the indeclinable past participle 
formed by the affix ^ lyap The meaning is,— for the sake of pre- 
venting a failure. 

58. ^^On failure of the son, let the wife be, &c.,^^ although, 
by this and other passages, the capacity of the wife, and other 
[heirs] also to perform the obsequies is declared : still it must 
be unquestionably affirmed, that, from the authority of such pas- 
sages as this Heaven awaits not one destitute of a son^^), the 
mansions of the happy, attainable by obsequies performed by a 
son, are not acquired by such rites executed by the wife and the 
rest. For, otherwise, the wife and other heirs, of one destitute 
of male issue, being competent to perform rites, which would be 
equally effective, the specification of failure [of the son], would 
be unmeaning, as an alternative results from such equality. 

59. Hence, for the acquisition of some particular heaven to 
be attained by obsequies performed by a son, the substitute for a 
son is indispensable. And it is said by Medh^titlii, ‘‘How, as 
for the assigning there the first rank to the legitimate son, that 
is not productive of any temporal effect, but on account of exces- 
sive spiritual benefit: to the same extant as the legitimate son 
can confer much benefit, the others are unable— and ‘ substitute,^ 
as generally accepted, implies a diminution of benefit.’^ 

60. Kriyalopat.] The ‘ kriya ^ oiv act here alluded to, is 
from “‘kriyate,^ what is done the precept [by which it is 
enjoined], ‘ offspring must be produced/ Let there be no omission 
(lopa), of this. — This precept is peremptory ; in some manner, or 
another, it must be accomplished by the householder. Of the 
offspring alluded to, the real legitimate son is the first in rank ; 
should such not be acquired, these descriptions of sons [that of 
the wjfe and the rest], must be resorted to/^ — This interpretation 
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by tbat author [Modhatithi] alotto^ iiiust bo looked into. 1 b it 
said [by him] that the precept directing the adejhion of tlio son 
■given, and' rest, 'is a substitute for that directing tho pro-* 
.creation 'of a soo ; or,:perhaps, that the sun given, and tho rest, 
are the substitutes for a legitimate son ? 

■; 61, Of these the first is not correct : for the substitute of an 
.act is forbidden in the passage,/" of tho divinity, fire, a word, an 
.,act,..&G/^ Neither is the second accurate; since it would bo at ■ 
variance with preceding passages [of the samo author] such as. 
These [the wife^s son, and the rest] cannot bo BubstituteH, &c.” 
(§ 36) . for ill this passage it ■ is declared there can be no sub- 
stitute for a son as a son, by reason of being tho object to bo 
produced, is no meaiis of completion. 

62. Therefore, from the term ‘ kriya ^ (in the expression 
" kriydlop^f], the precept to produce a son cannot bo inferrod; 
but, on the contrary, funeral rites alone must bo understood on 
account of unity of import with the text of Atri, which, expresses : 

for the sake of the funeral cake, water and solemn riles/^ It 
would bo useless to enlarge. 

63. " Prayatnatas \ i.e., with effort, the affix ^ tasil ^ of the fifth 
case is used to form this word for the sake of agreeing in con- 
struction with the preceding terms yasmiit tasmdfe (with soino 
one) : and, consequently, the meaning is that by some one resource 
(or mode) whatsoever, a substitute for a son is to bo affiliated.-— 
And, although in that text,- any' resource in general is mentioned, 
still, since eleven descriptions of sons have been ordained, eleven 
resources only are recognized. 

64. "" Sons of many descriptions, who wore made by anciont 
saints cannot now be adopted d'ly men by reason of their defi- 
ciency of power, &c.’^i) On account of this text of Brihaspati, and 
because of this passage, "" There is no adoption, as sons, of those 
other than the son given, and the legitimate bob,&c// other sons mo 
forbidden by Baunakain the Kali or present age ; amongst the sons, 
however, the son given, and the legitimate son only, are admitted. 

65. The term "" given inclusive, also, of thci son made, 
(kritrima) on account of a text of Parasara, oii the occasion of 
treating of the law of the Kali age, which states ; "" The son of 
the body(aurasa), and the son of tho wife, also, tho son given, tho 

.sonmade, . ■ 

66. Nor is it to be argued from this that, in the Kali age, 
there may be the son of the wife [technically so called] : for sucli 
is forbidden by tho mere prohibition against the appointment in 
that age, [of a wife to raise issue to her husband by another.] 

67. Should it be contended that tlicii an option would pro- 
ceed, from tho wife's son being ordained and forbidden, it is 
wrong, for many objections would be tho consequence. 


(1) Briimispatii xxiy. 14, 


(2) Not found* 



68, Again^ if it be asked^ in what light, then, the mention of 
the son, of the wife, in this passage, [must be regarded] we reply, 
as an epithet of anrasa (the son of the body). Accordingly, Manu 
says : Him Avhom a man has begotten on his own wedded wife, 
let him know to be the first in rank,® as the son of his body, 
(aurasa).^^6i) 


SECTION IL 
Who is to he adopted ? 

L Of these two : the rules regarding the Dattaka,^ or adopt- 
ed son, are now propounded. The three points, on this subject, 
to be considered, are, — who is to be adopted ? how qualified ? and 
in what manner ? 

2. As to the first of these points, Saunaka has declared i “ the 
adoption of a son by any Brahmin, must be made from amongst 
^ sapiiidas ’ or kinsmen connected by an oblation of food ; or, on 
failure of these, an * asapinda^ or one not so connected may b@ 
adopted : otherwise let him not adopt.^^ 

3. From amongst ^ sapii;idas^ — That is, from amongst such 
kinsmen, extending to the seventh degree inclusive : and the term 
being used in its general sense it follows — ^frorn among such 
kinsmen belonging to the same or a different general family 
(gotra).’ 

4. Of these, with respect to the being of the same general 
family, this text of Vriddha Gautama, is an authority— The sons 
given, purchased, and the rest, who are adopted, from those of 
lineage (gotrata) [to the adopter]. But the relation of sapinda is 
not included.^^ 

5. State of lineage (gotrata) [that is, the condition of off- 
spring (santatitva) ; for a passage from the Kalikd^-purana recites 
— Sons given, and the rest, though sprung from, the seed of 
another, yet being duly initiated [by the adopter], under his own 
family name, become sons [of the adoptive parent] — and in the 
Trikandi or vocabulary, of Amara Simha, the terms santati/ and 
^ gotra,^ are exhibited with others, as synonyms signifying ^ race or 
lineage.^ 

6. Nor, by the term ^ gotrata, ^ is connection by the same 
general family, declared : for the declaration would bo unnecessary, 
as that connection is obvious from the affiliation taking place only 
from amongb those of the general family of the individual himself. 

7. But the relation of sapinda is not included’^- — By this, in 
tho case of the affiliation of one not being a ^sapinda,’ such con« 
nection, as extending to both the fifth and seventh degrees is 
barred. 


(i) Mann, ix, 166, 
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8. WifclL respect} to the affiliation of oiio belonging to a dif- 

ferent gotra, the following passages, severally, from Mann, and 
Brihat Manu, are authorities. “ A given son must never claim 
the family and estate of his natural father, Bobs given, 

purchased, and the rest, retain relation of sapinda to the natural 
father, as extending to the fifth and seventh degrees like this, 
their general family, [which is] also that of their adopter.'' 

9. That which has been explained is the primary class : iti 

case [the adoption] cannot be made from this, the auilior [Ban- 
naka] propounds a subordinate class ; on failure of these, an 
‘'asapinda,' ^ On failure of these/ that is, of the sapiydas or 

kinsmen connected by an oblation of food, a person not so connect- 
ed (asapinda), must be affiliated. 

10. Those not sapindas are kinsmen beyond the seventh 
degree and persons not allied at all. And those also are of two 
descriptions : those belonging to the vsamo and those belonging 
to a different gotra. For this also the passages before cited are 
authorities. 

11. Of what has preceded, this is shortly the drift. — The 
^ sapinda' belonging to the same general family is tlio first [in rank] : 
on failure of him, such kinsman of a different general family. 

12. Although the sapinda " of a different family, and a per- 
son of the same family, but not a sapinda," arc both equal with 
respect to their severally wanting a quality possessed by the other : 
still, however, by reason of propinquity, the individual deriving 
his claim from the connection as ^^sapinda," is preferable to him 
claiming by family; and hence it is, that iliougli of a different 
family, a sapipda'^ even, from the family of the maternal grand- 
father, must be adopted, 

13. In every case, on default of a sapinda/^ one not rolui- 
ed as such is to be adopted : of this description, the kinsman 
allied by a libation of water (sodaka), to tlie fourteenth dogn^?, 
being of the same general family, is the nearest On failure oC 
him, one not so allied, but of the same general family, to the 
twenty-first degree; and in default of such also, one not beloiigiiig 
to the same general family, and not related as a ^ sapiuda/ 

14. Sakala has declared this: Let a regenerate man, being 
destitute of male issue, adopt as a 'son, the offspring of a ^ 8apifii|a' 
kinsman : or next in order^ the son of one of the same gene ml 
family (sagotra) ; in default of such, let him bring up one lorn in 
a different general family,"— By the expression ^ sagotra/ those 
allied by a libation of water (sodaka), and belonging to the same 
general family, are included.— Now, in this text, the proximity [in 
order], of each successively, is particularly shewn, 

15. Vasish|ha also propounds the same— Should take an 
unremote kinsman or near relation of a kinsman, &c*”C2) 


(1) Manu, ix. 142, 


(2) Yasishlha, xv. 6, 
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16. The construction of this passage is thus. He is an un» 
remote kinsman, who is both a kinsman, and in a near degree ; — 
meaning, a near sapinda/ — Now, propinquity is of two descrip- 
tions, — by belonging to the same general family, — and by the in- 
tervention of few degrees. Of those allied by propinquity, the 
^ sapii^ida^ of the same general family, and removed by few degrees, 
is the principal : on default of him, a ^ sapinda^ of the same general 
family, though removed by many degrees ; on failure of such, a 
sapiijda belonging to a different general family : on default of this 
latter also the near relation of a kinsman, — meaning, of a ^ sa- 
pinda^ kinsman, tlie near relation or ^ sapinda,^— being one allied to 
the individual himself by libations of water (sodaka), but not his 
^ sapii^ida.'^ Such is the import which is deduced. 

17. Eelationship also there alluded to is of two descriptions; 
—by belonging to the same general family,— and by the interven- 
tion of few degrees. The first in rank is the ^ sapinda^ kinsmen, 
of such kinsmen of the man himself, removed by few degrees, and 
belonging to the same general family, as that person, though not 
his own sapinda. On default of such, the ^ sapincla ^ of his own 
^ sapinda^ kinsmen, being of the same general family, though re- 
moved by many degrees. — One connected by a libation of water 
is intended. 

18. If a ^ sapinda^ or ^ sodakaV relative cannot be procured, 
one belonging to the same general family, to the twenty-first de- 
gree, must be adopted : should none such exist, a person of a dif- 
ferent family, although not a sapinda, must be adopted; for the 
text of Saunaka says, or, on failure of these, an ^ asapinda\-^'^ 
and this is indicated by Vasishtha [who says], But if doubt 
arise, let him set apart like a Sudra, one whose kindred are 
remote/^ 

19. He whose kinsmen are distant is ^ one whose kindred 
are remote the meaning is, — one not allied by an origin from the 
same stock, or by the relation of sapinda/ The doubt, alluded to 
in this passage of Vasishtha, regards lineage, disposition, and so 
forth : it arises in the case, of one unconnected as a sapinda,’ and 
not sprung from the same general family. This is also implied iii 
the passage, otherwise let him not adopt (v. § 2). 

20. Although none other than such as are connected as ^sa- 
pindas, and not so, can exist: still, since by the sequel of the text, 

of all, and the classes likewise, in their own classes only, not 
otherwise^’) those connected as sapindas, and not so, are qualified, 
as being of the same class ; both sapindas, and those not such, who 
do not belong to the same class, are excluded [from being adopted] . 
For they might be inferred as a subordinate class, by the rule of 
logic, What is not expressly denied is admitted.”(«) 


(a) This is a legal maxim of very large application in the constmction of texts. 
The maxim is stated in other words as * permission is presumed in the abseacs; of 
prohibition 
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21. Accordingly^ Saunaka forbids the parlicipaMon in inlieri- 
tanca of one not of ^ tbe /same ' class, or sboald one of a 

different class be taken as a . son, ' in any instance, let bira (fcii© 
adopter) not make bim a' participator of a sliara; this is tho doctrine 
of Saunaka/bi) 

. , , 22. Hence, it is established that one of . a differont class 
shonld not be adopted as a son. 

' , 23. Accordingly,. Mann : ^^Heis called a son given, whom 

his father, or mother ■ affectionately gives, as a son, being alike, 
[Alike] that is,— of the, same class; for a text of the 
chief of the saints (Yajnavalkya) says : law is imopoiindod 

by me in regard to sons equal by class/^^'b 

24. As for what has been said by Manti himself : Ho is 
called a son bought, 'whom a man, for the sake of having issue, 
purchases of his father and mother: whether the cliild bo like or 
unlike.^^(^) This must be interpreted, whether like, or unlike, in 
qualities, not in class. 

■ "iS. Alike .not by. class, but by qualities suitable to the 
family : accordingly, a Kslmtriyil, or a person of any other inferior 
class, may be the son of a Brahmin. As for this interpretation 
of Medhatithi, and one in the Ealpataru, a Sudra oven is cer- 
tainly a son, such is the meaning :^^ — these butli must bo rejected 
on account of their contradiction both to the passage from Yajila- 
valkya before cited, This law is propounded by mo in regard to 
sons equal by class ^^)~aud the text of Bainiaka which recites, 
[in their own] classes only : not otherwise/^ 

26. ,'^^.Ason. self-given, and .a son by a Siidnl, are tlio six 
kinsmen, but not heirs.’^(^)— The enumeration by Manu, in this 
passage, of the son by a Sddra,.aB a substitute, must be explained, 
as meaning that one procreated by a Sudrd on a fcTniile slaves, 
but not born in wedlock, inasmuch as he is not a principal son, 
is a substitute for the Bame... For a text of Yajilavalkya states 
Even a son begotten by, a Budra on a female slave may take a 
share by the father's choice. But if the father be doatl the 
brothers should make him the partaker of the meuety of a share: 
and the one who has no brothers may inherit the whole pror)orty 
in default of daughter's sons."C^) 

27« Hence, the explanation by Apararka, of the term in ques- 
tion, is alone correct ; alike, .being of the same class, &c." Yajini- 
valkya also. — This law is propoundetl by me in regard to sons 
equal by class." 

^ 28. How, amongst near sapiijda kinsmen of the same general 
family,^ a brother's son alone must be affiliated; and this doctiiu© it 
recognized also by yiJMnesvara. , 


(1) Hot found 

(2) Manu, ix. 174. 

(3) Yljfiavalkyaj ii. 133. 


(4) Mann, ». 166. 

(5) Ihiit lx, 160, 

(6) YajfiaYalkya, iL 133 and 134. 
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29. By the position that " a brother's son alone must be 
affiliated/ it is meant that the sou of a whole brother alone mast 
be affiliated. Manu declares this: — '^Ifonej among brothers of 
the whole blood (ekajdta) be possessed of male issue (putravaii)^ 
Manu pronounces that they all are fathers by means of that 
son/^a) 

30. In this text, the state of brothers^ as adoptive fathers, 
being propounded, their incapacity to be the objects of adoption 
follows, 

31. Of the whole blood]. By this expression it appears that 
this condition of adoptive fathers alluded to, applies to those only 
begotten by the same father on the same mother, not to such as 
are born of a different father or mother. 

32. Brothers.] From the masculine gender being used, it 
results that brothers, and sisters also, of the whole blood, are 
not reciprocally the adoptive parents of the son [of any one of 
them] : and this conclusion is confirmed by the mention of two terms 
[in that gender]. Vriddlia G-autama declares the same : In the 
three superior castes a sister’s son is nowhere [mentioned as] 
a son.” 

33. The expression ^ sister’s son’ is inclusive of the son of a 
brother also. Hence, this meaning is deduced that a brother’s 
son must not be adopted by a sister ; for bi'others only are men- 
tioned to be adoptive parents [in the text of Manu, § 29]. 

34. ^^GBrother’ and ^son,’ when occurring in combination, 
sevex^ally, with Gsister’ and ^ daughter,’ are retained; [the other 
terms being omitted.]” Although, by this rule of grammar, the 
term ^brothers’ may be a compound formed by the retention of 
one term and omission of another : and thence, the reciprocal 
affiliation, by a brother and sister, of a sister’s and a brother’s son, 
respectively, might be inferred: still those are/ ebajata ’ whose 
jata or jati (kind) is the same: for these words with ^samanya,’ 
are cited in the dictionary as synonyms, signifying kind or sort ; 
[therefoi*e,] since by ^ekaja-ta, the epithet of '^brothers,’ it is inti- 
mated that those [signified by that term,] are of the same kind, 
the affiliation, by brothers, who are male, of a brother’s son, and 
by sisters, who are female, of a sister’s son, would be established. 
The adoption of a brother’s son by a sister, or a sister’s son by a 
brother, could not take place on account of the difference of their 
kind, in being male and female [respectively]. 

35. But the single expression ^ekajata/ once uttered, can- 
not bear two meanings, namely, ‘ being of the whole blood/ and 
‘being of the same kind’: for this maxim in logic wo.)nld bo con- 
tradicted; “A term once uttered conveys a single meaning.” — 
Should this objection be made it is wrong : for the word ‘sani- 
srishta/ occurring in the following passage, has been explained by 
Vijilanesvara, as signifying a whole brother, and re-united as a 

(1) Manu, ix. 182. 
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coparcener: , though not re-united; but one uiiitecl^ (sam« 

srishta) [by blood,] though not by coparcenary, may obtain the 
property, and not [oxclusively] the soxi of a different inother/'C^) 
So even in the present case likewise, ThiiB, there is no inconsis- 
tency, Enough has been said. 

36. The plural number is inclusive also of the dual : for two 
are contained in many : and the being son of two fathers is shewn 
in the following text : If he be son of two fathers let him desig- 
nate both in each distinct oblation of food/^(-) 

37. If one’^ — that is, ^if one even^] By this, wher(3 two or 
more are the fathers, the author implies a fortiori^ the more easy 
adoption of a son, by the others destitute of the same : he does 
not bar the affiliation of the only son of a single brother: on 
account of the cogency of the specification of the term * oxio/ — 
and the singular number in the expression ^ that son/ The deriva- 
tive adjective ^putravdin’ (possessed of male issue) applies to him, 
of whom there are, one, two, or more sons, 

38. And hence, from the sanction of the gift of an only son 
even in the present case, there is no room for the application of 
the prohibition (^^Lst no man give or accept an only son, &c/^) 
For, since, as propounded in the sequel of this text, assigning the 
reason {^‘For he is [destined] to continue the lino of his ancos- 
tors/^fS) the continuation of the line of his ancestors {the father, 
and the rest), is completed by means of a son, although common 
to two brothers : it is established that the prohibition in queBtion 
refers to persons other than brothers. 

39. Besides, as gift consists in the creation of another's 

property after the previous extinction of o^e^s own ; and this k 
forbidden by the text., quoted;-— and since, in the case proposed, 
there is no extinction of property by making the son of one brother 
common to both; — the' ^ sense ■'■of the word [us applied 

thereto,] like the gift of a daughter in marriage, is figurative. 

40. Since the word ^ putra, ^ [in ^ putmvdu, ^ ^ possessed of 
male issue in its sense of the real legitimate son is primary, it 
is established that those designated by that term are sons of that 
description only : and, consequently, it follows that there is no adop- 
tion [by other brothers] of the substitute for the real son, mada 
by a brother. 

41. Since by the verb ^be ^ [in the present tense,] the actual 
existence of the condition of possessing male issue is cledlarecl; [the 
author] excludes ^ such condition, as past and future : and hence^ 
the benefit mentioned in such texts, as should the father see 
the face of a living son, does not accrue to one brother by 
the means of the deceased son of another : — neither, in the expec- 
tation of an nnborn son [of a brother], must the adoption of 
another, be omitted. . 


(1) Ysijiiayalkya, ii, IZ9, 


(S) Tasishjha, xv. 3, 


(2) Nimdfii, xiH. 23. 
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42. Since the brothers only, destitute of male issue, would 
be designated by the pronoun, ^ they^ ; ^ all ^ is added, with a view 
to obviate [any inference], as to the want of relation of the natural 
father to his own son. 

43. As ^ they ^ is a compound, formed by the retention of 
one term, and omission of others, being resolvable into the phrase 
^^he and they (dual and pluraiy^ ; at the desire of one, two, or 
more [brothers], for male issue, the affiliation of a brother's son 
takes place. 

44. ^ By means of that\] By him even, by whom the natu- 
ral parent becomes the father of male issue, do all the brothers 
also become so. — ‘ fcSon^] ; from the use of the singular number, 
the relation as son, of one even, to many, being declared, the 
prohibition, contained in the text, Let no man give or accept an 
only son^^ is not applicable here: as, indeed, has been already 
declared. (§ 38). 

45. And accordingly, in the Kalika-purana, an indication of 

Vet41a and lihairava, sons of Sankara, becoming both fathers of 
male issue, by means of the same son, is thus found : The sages 
said : ^ There is no salvation for one destitute of male issue. This 

is recognized in the world and the Vedas. Vet41a and Bhairava for- 
merly went to a mountain to perform devotion. Previous to that, 
they were unmarried, and sons of them are not mentioned as 
having been born or not born. If sons were born, 0 excellent of 
the regenerate, we much wish to hear the particulars concerning 
them/ Markandeya replied : ^ Salvation is not for one destitute 
of male issue, both in the next world and in this: 0 excellent 
saints, those who are fathers of male issue, by means of their 
own sons, and those of brothers, attain heaven. Haviug in this 
world attained great perfection, when Vetala and Bhairava reached 
the abode of the great deity, they were happy on the hill 
Kailasa. Then, oh ! twice-born men, Nandi, by the order of 
Siva, as one consoling, addressed them in private in the following 
true and instructive speech: he said ^ Do you sons of Sankara, 
destitute of male issue, exert yourselves in the production of a 
son. By one to whom a son is born, everywhere salvation is 
easily attained/ Markandeya continued Having heard these 
words of Nandi, they became elated in their hearts and said to 
him : ‘ We will make one [son] only/ Accordingly Bhairava, at 
some time, cohabited with Urvasi, a celestial nymph, and procreated 
on her a son named Suvesa. Vetdla also affiliated him as his son : 
and in consequence, by means of this son, both attained heavenly 
salvation.^^ 

46. But must not this relation of one as son to manj’ [brothers] 
be either produced at once, or in gradation ? Not the first : for 
there is no precept enjoining that they should receive in adoption 
at once. Nor is the other supposition accurate : for on a boy 
precluded by a previous initiation, another initiation of the same 
(Jescription as the first cannot be performed. 
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47. Should this ha alleged it is wrong : for analogous to 

the case exemplified in the passage (‘^ seventeen are inferior uihI 
twenty-four superior sacrifices^ the words ' thiy/ and ‘ all/ 

being tlie abridged form of the conjunctive compound : tin*, a,ssncia.- 
tion of the adopting brothers is meant lobe declared iln-reby : 
hence the gift even [of a son] to several, 1)ruthers associated is 
valid. In the same iiuinner, as at the religious gift {Icnominated 
' tulapurusha/ the united ofiiciating priests are the ol)jucts lu whom 
it is made, and tlie receivers. 

48. Vachaspati Misra declares the same, tlms : 'SSince tln^, 
plural number is used in ^ officiating priests^ in this |)assagto 

Having thus prayed to the gods, lei him give the cdiieiating 
priests ornaments of gold/) the whoh? of tlnmi (amjoini!}’* even are 
the object to whom the gift is made: and hence, after having 
placed his spiritual preceptor’s Itaud above all, and urranged in 
order under it, those of tlie officiating ])riosts who read the Kig- 
veda, &c., the ornaments are to be given/’ 

49. Nor is oven the being son to many [brothers) at the 
same time anomalous : for analogous to Draupadi’s being the wife 
[of several brothers] by simultaneous acceptance, that relation of 
one, as son to many, though somewhat difiering, is acknowledged ; 
like the recognised state of the * DvyamusliyuyaiKi’ or son of twu 
fathers, 

50. Fathers of male issue (putrinah)]* Of w^hoiii there 
is a son.’’ — By the verb ‘ is’ (signifying existence) in this plirttfee, 
(into which this derivative adjective resolves,) since cxistene© is 
declared, and existence not applying to one “who has not been 
produced, an act of the adoptive fathers is implied. 

51. And accordingly Atri: By a man destitute of a son 

only must a substitute for the same be made, <l*c/’ — Vasishlha 
also : A person being about to adopt a son should tu.ko an tnire- 
mote kinsman, or the near reiatioii of a kinsman, having coiivened 
his kindred, and announced his intention to the king, and having 
offered a burnt offering, with recitation of the holy words, in the 
middle of Ms dwelling.'’^) Likewise Saunuka : Having advanc- 
ed before the giver, lec lu*m thus cause to be asked, *Uive this 
son,’ &c,”W 

52. ^%’aus© to be asked/’] Here, by the causal form of flic 
verb being used, it is meant i^et him ask, tlirmigh a Bnlbmin 
employed for that purpose.’ 

(1| Vasishtha, xv. ik 

(a) Among StidriiB no ecremony km}uirod 1(» Tstlidaii* ;in adoptions 
Chotodrani w Ikhari Led MuUkk, I. 0. B,, 5 Cal. ^70), nur 

(Chandwmala v. MaMamala, I. li, B.. (> Mud* 20) ; nor umuug (l.ukrifkiHuni \ , 

(Jatk Bai, I. L. R., 8 All. 3iU). In Bengal Duttahoina IniH Urttn Indtl ii» l»i* isrocSHfiry lo 
eoastifcute a valid adoption among tlie Brahmins (Hhaimh Naih Bim \\ Mtikm Vhnmim 
Bhmidurif 4 B. h. B., li>2). The .Madras High Court htdd tln:» samh vitnv in Iknfidti \\ 
BMadraj L B. R.,7 Mad* 54S. But in GiWindabjer v. ihmimsmk I. L E.> tl Mud. f#, 
tlio Madras High Court bold that among Brahmins whore tlio luloptoo imcl iliv mioptcil 
were of tho satuo gotra, Batiahoiua is not necessary to Yaiidate the adoptioju 
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53. And consequently, tlie position that the son of a brother, 
though unadopted, bears filial relation to his paternal uncle, on 
account of this text of Brihat Paraaara ('' Let the nephew of a 
paternal uncle, destitute of male issue, be his son : he only should 
perform his obsequies, the sraddha, and offer oblations of food, and 
libations of water/') (L is refuted. For without an act of the adoptive 
parent filiation, as his son, is not accomplished. 

54. It must not be argued that in the cases of the son of hid- 
den origin and the son self-given, there is no act of an agent, [as 
adopter] ; because, in these passages, — ('‘ One secretly born in the 
house is considered a son of hidden origin" — " Self-given, meaning, 
given by himself") no such act is mentioned. For it is inferred, 
as otherwise, the consecution of an effect to an act would not be 
attained. 

55. Therefore, the texts of Manu, and Brihat Parasara (§§ 29 
and 53) are not pertinent, to the extent of their verbal import; for 
thirteen descriptions of sons would be the consequence. 

56. Nor would thus, what was intended result : for the 
enumeration of twelve, in this text, would be contradicted: "Of 
the twelve sons of men, whom Manu, sprung from the Self-existent, 
has named, six are kinsmen and heirs, and six not heirs, but kins- 
men. "(^1 

57. But may not this contradiction of number be admitted 
on account of the passages below cited ? Firstly, a different text 
of law : " The legitimate son, the appointed daughter, the son be- 
gotten on another's wife, the son of the wife, the son of an appoint- 
ed daughter, the son of a twice-married woman, the damsel's sou, 
the son received with a pregnant bride, the son of hidden origin, 
tho son given, the son purchased, the son self-given, the son made, 
the deserted son, and the one born on a woman of unknown caste, — 
are the fifteen sons of a man."i.^) Secondly, a text of Brihas- 
pati : " Of the thirteen sons, enumerated in their order by Manu, 
the legitimate son and appointed daughter are the cause of 
lineage/'(-^) Thirdly, a text [of Manu] : " Sages declare these 
eleven sons, (the son of the wife, and the rest,) as specified, to be 
substitutes for the real legitimate son, for the obsequies w’onld 
fail."('^) And lastly, a text also of Manu, wliicli declares: The 
son of the body and the son of the wife may succeed to the pater- 
nal estate : but tho ten other sons can only succeed in order to 
their share of the inheritance." hh 

58. Should it be thus argued by an opponent, \yq reply, — 
True. It is established that there is no contradiction of the number 
twelve : for the several enumerations in each authority are con- 
sistent; since particular sons are, in some, implied, and in others, 
expressed. 


(4) Brihaspaii, xxv, 33, 

(5) Manu, ix. 180. 

( 6 ) Jbiif m, 


(1) Nut found. 

(2) Manu, ix. 158, 

(3) Anonymous. 
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59. And moreover, the assigning, in tlie following text, tho 
fifth place, in the order of succassion to the estate of one who died 
without male issue, would be contradicted: ''The wife, and the 
daughters also : both parents, brothers likewise, and their sonB.'^<0 

60. The meaning here is this. If the brother's son, though 
unadopted, bear filial relation [to his uncle], the enumerating the 
brother's son, on account of his wanting such relation, in the fifth 
place in the order of succession to one dying without male issue, 
would be contradicted. Tlie same also must be understood in re- 
spect to the inght in gradation to perform the obserjuies, as declar- 
ed in this and other texts. "The son, the son of a son, the son of 
a grandson : like these, the ofispring of a brother, or i hat of a sapii^ia 
also, are born, oh king! capable of performing obsequies;"C-) 

61. But is it not deducing a false conclusion to argue a 
want of filial relation from not performing the obsequies and not 
succeeding to the estate ; for the son of an unmarried daughter, and 
the rest, notwithstanding their filiation, are shown by Vishijiu, in 
this text, to be incompetent to perform obsequies or succeed to the 
estate. Exceptionable sons, as the son of an unmarried daughter, 
a son of concealed origin, one received with a pregnant liricle, and 
a son of a twice-married woman, share neither the funeral oblation, 
nor the estato."(3) So also, notwithstanding participation in the 
obsequies and estate may be wanting, the filial relation of the 
brother's son, themgh unadopted, may bo admitted withoiit objec* 
tion. 

62. Should it be thus objected : it is erroneous, Participa^ 

tion in the obsequies and estate has been declared to be the result 
of filial relation, in this passage Among these, the next in order 
is heir, and presents the funeral oblations, on failure of the preced- 
ing")(^); for, otherwise, like the impotent person and tlio rest, ono 
who merely bore the semblance of being a son would be of no 
use 5 and in this text, (^'Bya man destitute of a son only must 
the substitute for the same always be adopted, iin impera- 

tive mode of expression being used, the filial relation of one un- 
adopted, cannot exist. ^ 

63. Nor must it be affirmed that the injunct ion in qiiostioii 
regards those other than the brother's son : for there is no proof of 
such partial applicability and, on the other hand, it would be at 
variance with the instance of the adoption by Vetila of the son cif 
[his brother] Bliairava, contained in the portion [of the extract 
from the Kffikd-purdna, before quoted], commencing, Vf w will 
make one son only," and ending ''Yetala also affiliated him m 
his son." 

6 1. Moreover, in the case where, of ten whole brothers, five 
have each ten sons, and five are wholly destitute of male issue, it 
would follow that the five brothers destitute of male issue would 

(1) y4j&valkya, ii. 136. (3) Not found 

(2} II Cole» Pig., 624* dxiv, (4) YljSavalkya, iL 132* 
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tave each fifty sons; and it would also result that the fifty sons 
would severally have ten fathers ; thus, there would be many ab- 
surd positions. 

65. Nor would an intended consequence thus result ; for in 
the passage, (‘^a substitute for a son must be adopted*’^) unity^ 
ascribed to the object to be adopted, is of definite import : and the 
singular number, used in the following passage to express severally 
both the male issue and the father of the same, would be con- 
tradicted. If one among brothers of the whole blood be possessed 
of male issue, Manu pronounces that they all are fathers by means 
of that son.^^Cl) 

C6. Neither must it be alleged that because the plurality of 
brother's sons is mentioned in this passage, those who are fathers 
of male issue, by means of their own sons, and those of brothers, 
are completely saved^^), many brother's sons, even though unadopt- 
ed, may be sons of one person : for from occurring in respectful 
modes of expression, in which by popular acceptation the plural 
number is used, it has an indefinite import : also, the injunctive 
precept proposed, being accomplished in onr opinion by means of 
one only, the propounding many would be superfluous and repug- 
nant to Sastras. 

67. Hence it is a settled point, that amongst near sapiijdas,’^ 
kinsmen of the same general family, a brother’s son only must be 
aflolliated, and therefore, by being adopted, are first in participat- 
ing in the estate and funeral oblations : but not being adopted, 
they hold their respective places. 

68. The text, too, of Vishnu, (§ 1) refers to where any son 
prior in the order of enumeration may exist. Thus there is no 
contradiction whatever. 

69. But, this being the case, the filial relation of one un- 
adopted, declared in the following text also, would not subsist, ^^If, 
among all the wives of the same husband, one bring forth a male 
child, Manu has declared them all, by means of that child, to be 
mothers of male issue.^^(2) And this would not be an intended 
consequence ; for it would be contrary to custom and at variance 
with the appellation of mother, occasioned merely by being the 
wife of the father, as expressed in the passage : The wives of 
the father are all moth ers.^^ 

70. Should it thus be objected, it is wrong: for the son of a 
rival wife, originating directly from portions of the husband, may, 
though unadopted, bear the relation of son, and the text [of Manu] 
intends a restriction, as has already been declared. But since the 
brother's son is not connected by containing portions of either the 
husband or wife even, he does not, if unadopted, bear filial relation. 

71. there are several brothers, the sons of one man by 
the same mother, on a son being born to one even of them, all of 


(1) Maiiu, ix 182, 


(2) Manu, ix. 183. 
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tlieni are declared to be fathers of male issue. The same rule is 
also ordained in respect to many wives of the same person : if one 
brings forth a son, he is the presenter of the fnnenil cake to the 
whole/^(i) As for the application by analogy o! the rule rt^garding 
the brother’s son to that of the rival wife, dendared by Brihaspati 
in this text, that is propounded as meaning, [(he sou of flnj rival 
wife] to be subsidiary son^ not as intending In's affiliation: For his 
filial relation [to his step-motliei*] is estabiislied from bis proecMaling 
from portions of her husband. Also, she biaiig a su!>stitHlts being 
established, from proceeding partially from portions ;oF the pair | ; 
the text [of Manu] intends a restriction, as alrea<ly has boon 
declared. 

72. This has been made clear i>y Devasvaitd, in this toxt: 

both, even, [it is m(‘ant, tlmt,] another snbNtitutc^ mii>t not bii 

adopted.” — And this text is thus iuterprcdm! in the ^diandrika-— 
Mu both, even’ — in the two texts commencing, f I f there are several 
brothers, the sons of one man, &c.) [it is rHea.nt that, ; the son of 
a brother, and that of a rival wife, being any how capable of being 
substitutes, another must not be adopted as u substitutio” 

73. Vijudnesvara also thus explains the (ext of Maim (§ 20) : 
[This text] is intended to forliid the adoption of <)( hers i f a brother’s 

son can possibly be adopted: it is not intended to declare him soa 
of his uncle: for that is inconsistent with the subsequent text; 
Brothers likewise, and their sons, &e., &e/’ 

74. If no brother’s son exist, another even, the nearasfc 
relative, according to the mode mentioned [must be aibpted |. Uon* 
formably Saunaka [continues]: *^Of Kshatriyas, in their own 
class positively: and even in tlie genera! family, following the same 
primitive spiritual guide ((iuruj: of Vuisyas, frotn amonght those 
of the Vaisyd class (Vaisya-jateshu) ; of Hudras, from ummig-^t 
those of the Sudra class. Of ail the classes likewise, [in ihf‘ir own ] 
classes only : and not otherwise. .But a daughter's non and a 
sister’s son are affiliated by ASiulrds.W For the three superior 
classes a sister’s son is nowhere [mentioned as] a son.” 

75. In their own class.”] in the Kshatriya class. Xot with- 
standing ^ class ” (jati), being used in its general sense, propincjiiil-y 
as before, here likewise constitutes a restrictive comliiion; on 

(B Brihaspati, xxv, 01) juul Iim). 

(«) The adoption of a daHKhter’s mm by one of the tlifj'o re^^onoruO' m 

a point on wliich thero is a conHiet of authority. The pruiuhiiion of Hoeh an 
tionrestsonthispassapfoof Saanaka in hin “ Pun*HSantfrui)nvidhi’', Ihr, Crnf. , fully Im 
p. 162 of his Tagore Law Lectures says that t!te passaji’io is not to be runinl in* I lie 
Honthem version of the work. Some awriba the text to Karmla but ii ig imt Lmiut in 
Karada Sinriti either. The Pattaka-Mimamsa iuul i»ther werks ilnit follow It ptie 
hibit the adoption. The Bombay High Court in Mhni^trufki ihi r. iifhiint 1. L. 
E.,3 Bom. 298, hasdeoided against tbeadopt-ion, in spito of t ho Mayiiklui. ‘fhe llfidnm 
High Oourt, however, in Vaidyanatha v. Jppn, U h, Ii., 9 Mini. ruled in furor 

of the adoption o« the strength of the practiee obtaining in Soul hern hnihu The 
adoption of a sisteCs son stands on tho same footing with that of the dsiiighter’g mm 
and it has been held valid in Madras ami invalid in Alklmbtid iPmimli v. Snndi^i\ 
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account of the text of Vasishtha: A person being about to adopt 
a son, should take an unremote kinsman^ &o/^d) 

7G. On default of a sapinda kinsman, '^and even in the 
general family, following the same primitive spiritual giiide/^ 
Since there are no distinct and peculiar general families of the 
[primeval] Kshatriyasj the primitive spiritual guide is mentioned. 

77. Accordingly, an account of his more remote connection, 

on failure of the ^^sapinda^^ kinsman, one belonging to the same 
general family is ordained. In respect to him also, the clause ^Mn 
their own class, &c.,^^ is likewise applicable ; on account of tbe con- 
clusion of the passage of all, And hence a near or distant 

relation of a different class is precluded. 

78. ^ Vaisyci-jateshu,] this must be rendered, “from amongst 
those of the Vaisya class, — as if, ^ jatishu^ had been used : for ^ jata’ 
or ^ jatf of which the words are several inflexions, are recited in the 
Trikandi, as synonyms signifying, \ class or sort.\ 

79. Here also, although the specification is general, pi’opin- 
quity, as before, constitutes a restrictive rule. The clause too, 

and even in the general family, following the same primitive 
spiritual guide, is here likewise understood ; on account of the 
text, commencing [He specifies] the general families of Kshatriyas 
and Vaisyas, as distinguished by following the same primitive spiri- 
tual guide : and because the passage, the initial words of which are 
^ who are adopted from those of his own general family, &c., &c.,^ 
is common to the three classes. It is equally the case in this in- 
stance also, that, on default of a ^ sapij^da’ kinsman, one of the 
general family, following the same primitive spiritual guide, is to 
be adopted, 

80. ^ From amongst those of the Siidra class^. Hei’e also pro- 
pinquity as before, [constitutes a restriction] ; and the clause, 

and even in general family following the same primitive spiritual 
guide, does not here apply : since [amongst Siidras], a general 
family, distinguished by following the same primitive spiritual 
guide, is not ordained. Therefore it follows that the Siidra class, 
in general, [is the order from which the adoption is to be made]. 

81. The same is declared in the Brahma-purana. — “^^In fact, 
for Sudras gaming their livelihood by servitude, living on another^ 
bread, whose bodies depend on another, there is not a son, from 
any order -whatever, [but tbeir own class] .- because a slave only is 
produced from a male slave and a female slave.^HS) 

82. On account of the superiority of those of the tliree first 
castes, and those born in their direct order and of the inferiority, 
of those born in the inverse order, a son cannot be ado]>ted from 
any order whatever. A Siidra only, therefore, must be alliliatod ; 
for a slave is produced from slave parents. 


(2)' IT. Cole. Dig., 414, ccxcvii. 

48 , . . 


(i) Yasisbiha, xv. 6. 
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83. Bat tlie three rules regarding the Ivshatriyas ^ and 
the rest, (§ 74) should not have been laid down ; because their 
import is obtained from the passage preceding (v § 2) : and even if 
laid down, there is tautology in the part commencing of all, 

84. This, if objected, is wrong ; because ])y the terras ' Ksha- 
triyd' and the rest, the inclusion of the l^furdhiivasikta and other 
mixed classes regulated by the same rules as the Ksliatriya and 
the rest, is meant ; for a text of Sankha states One pnjcreated 
on a female Kshatriya by a Brahmin is a Kshatrija even j on a 
Vaisya woman, by a Kshatriya, is a Vaisyd evoii: by a Vaisj£ on a 
female Stidrd, is even a Sudra.’^U) 

85. ^ In their own class.^ This is to shew that, though the 
same rules apply to the ^Murdhlvasikta’ ami otlier mixed classes, 
as to the KshatriyS. and the rest; still those; do not bec(>mo sons to 
a Kshatriya, and the rest, on account of tlu; indication of direct 
order, in this text, Throe wives in the direct order cd the claHses, 
&c., 

86. Nor is there any tautology in this sentence, of all, i%c. 
for this part of the text: of all, &c.,^M)y reciting a restriction, 
as to their own classes, in respect to the classes and thoBa born 
in the direct order of the same, is pertinent, in indicating that 
that does not apply to those born in the inverse order. 

87. The expression ^ of all ’ implies in fact thin. Prom tine 
cogency in the specification of the word 'classes/ ttie restriction to 
their own classes, would apply to tho classes only : not to those born 
in their direct order. To include these the word ' all ^ is useeb 
Now, they are included, because they are regulated by the same 
rules as the classes. Nor is this term an epithet of classes ; for 
the conjunction 'and^ would be insignificant. 

88. A.nd, therefore, the restriction is, — ' of the classes, and 
those born in the direct order of the same, in [their own] classea 
only/ ' Not otherwise’ — meaning— -not amongst others, born in tho 
inverse order of the classes. 

89. But why should not this part, [commencing ' of all, &c/] 
be considered as an exception to the rule; us to propinciiiity, in- 
ferred from the preceding passage [in § 2] ? Hhould it be replied, 
because it would be repugnant to the text of Vasishtha a person 
being about to adopt, &c/’) : the argument is wrong; for the result 
deduced from that text is, that it is identical in its import with tie 
passage [in question,] regarding Brdhmins. 

90. Such objection, if made, is inaccurate : for were the pas* 
sage in^ question such exception, the rule, founded on ancient prac- 
tice which makes propinquity as recognized by popular acceptation 
and in holy writ a condition, would be contradicted: no advantage 
would result: it would be repugnant to tho context; and lastly, 
were an exception, as to propinquity in general, meant even by tliii 


(1) Not found. 


(2} Vwiibth% i 24. 




passage^ the exception as to particular relationship, conveyed in 
this part of the text (' But a daughter's son, and a sister's sun, 4&c/), 
would be inconsistent. Therefore, the interpretation given is the 
only useful one. 

91. This part of the text but a daughter's son, pro- 

pounds an exception, as to those of the three first classes, with 
respect to the daughter's son, and sister's son, inferred from the 
mention of propinquity in general. 

92. Since, (the particle ^ but/ having an exclusive import,) a 
restriction ^ by Sudras only,' is conveyed ; those of the three first 
classes are excluded. On this point the author subjoins a reason : 

For the three superior classes, &c., &c." 

93. Since the filial relation of a sister's son to one of the three 
first classes is not exhibited in any authority whatever, the passage 
is relative only to Sudras. This is the meaning of the whole* 

94. The expression, a sister's son ' is of indefinite import, in 
the [part subjoined as a] reason ; for [otherwise] it would follow 
that it were therein an unmeaning term: or were it of definite import, 
one portion [of the preceding sentence, viz., ‘A. daughter's son,'] 
would be void of sense. 

95. The daughter’s son, and that of the sister, refer to the 
Sudra class, for in no other authority do they relate to those of 
the three first castes; an argument, the same as that used in 
the question, as to drinking spirits, and so forth. Hence, it is not 
accurate that these two refer to those of the three first castes. 

96. Next it may be alleged, that both passages by being 
construed in a literal manner only, are demonstrative of their 
several subjects, but not so by being construed from inference. 
Consequently, it is the sister's son alone, that does not refer to the 
three classes : not the daughter's son. 

97. This is also wrong: for a splitting of the text would * 
result : and an option to those of the three first classes, in respect 
to the daughter's son, follows : since by being an iinremote kinsman, 
he would be inferred [as eligible] and interdicted [as such] by 
the restriction to Siidras only. 

98. Or thus : By the restriction to Sudras only, a prohibition of 
the daughter's son, in respect to those of the three first classes, 
would be established. And by the restriction that a sister's son only 
may not be [adopted] by those of the three first classes, a sanction 
of the daughter's son would be obtained. Thus there would be an 
option. 

99. Besides if [the two passages in question] are to be con- 
strued with reference merely to their verbal import in the first 
passage, there would be either a restriction [as to the object of 
adoption] , or one in respect to the agent (parisankhya) . In what does 
the one, and in what the other consist? ^By Sudras, a daughter's 
son and a sister's son only [may be adopted]'. — This is a restriction 
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[as to the object required], because [otherwise], tlu^ dau<>‘}itorhs 
son, and the other, would be inf erribie from one |)ortion [of; thu 
general text], — and every relative comineucing with tlu? brother’s 
son from another. Sudnis only a daughter’s sun, and a sister’s 
son [may be adopted]/ This is a restriction in respect to the 
agent;, [which would be required], as the daughter’s son amlOie 
other might be inferred [as eligible], to the four classi‘s coH(h> 
tively. 

^ 100. If restriction, as to the object of adoption, be ineaiit, 

then there would be a contravention of the whole law ordaining 
the brother’s son and the rest,' [as eligible for adoption] : the word. 
^ class ’ in this passage of .all, and the classes likewise in [their 
own] classes only : and not otherwise as signifying the daughters 
son and the sister’s son, would be narrowed in its import : and it 
would follow, wiiere no daughter’s son, or sister’s son existed, the 
affiliation of a son could not take place. 

101. But supposing a restriction in rcs))ecL to those who may 

be the agents, meant; then, by the mere restriction to Sudras 
only, the interdiction of the sons in question, to the three first classes 
being conclusively established, it would folio w that the passage 
coininencirig for the three superior classes, to again pro- 

hibiting the same, were unmeaning* 

102. Therefore, by a construction dedmeui from inference only, 
is the intorpretation of the two passages correct. And murouver, 
a verbal construction founded on revealed latv, is more vexatious, 
than a construction deduced by the help of iuference, ami grounded 
on reasoning: and revealed law, being taken [as the basis of the 
constructionj, two revelations must be assumed. Kow rafciociim- 
tioa being the ground-work, this would not bo tiio case. Therefore, 
the apparent reason presenting itself is the demonstrative means. 

108. Although there is another reading.—^' The diuighter’s 
Bon, and the sister’s sou, are declared to be sous of StidniH : still, 
[both] are identical in their import, since the passage, com me ot*« 
ing,' — For the three superior classes, i%c/’ — is introduced to 
manifest that a restriction even is intended for obviating a doubt, 
whether, Biuiras only,’’— or of Siidris also/’~werciiieaiit. 

104. Now, that a restriction is meant, thiiB [appears] « Were 
there no restriction in respect to the act of atiiliation, the object of 
which is the daughter’s, son and sister’s son, all the four classes 
might Be inferred as the., agents therein. [But] from the conse- 
quent restriction to Sudras, it is established that ^ u! Biidras only ’ 
is meant. 

10*5. And accordingly, the term ^sister’s son’ is inclusive 
even of the daughter’s son also; for otherwise iho restriction, 
that the daughter’s son, and sisters son, refer to Sudriis would 
not be attained : or if attained, an option as to the daughter’s son, 
in respect to those of the three .first classes would result ; as has 
been already noticed. 
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106. If tMs is fclie case, then, let the non-relation merely of 
the sister^s son to those of the three first classes be proved by the 
daughter's son and sister^s son, referring to Sudras : should this 
be alleged, it would be wrong. For as such position %vould be 
established by this reason alone,— -from referring to Sudras,^— 
the mentioning the daughter’s son, and sister’s son, would be 
unmeaning: and if a loose mode of expression must bo assumed, 
the use of the term ^ sister’s son ’ only, without specific meaning, 
is less vexatious than the use of both terms, in an indefinite 
import. Consequently, that only which has been propounded is 
accurate. 

107. Sakala has already laid down the above points : Let 
one of a regenerate class destitute of male issue, on that account, 
adopt as a son, the offspring of a sapinda relation particularly : 
or also next to him, one born in the same general family: if 
such exist not, let him adopt one born in another family : ex- 
cept a daughter’s son, a sister’s son and the son of the mother’s 
sister.” 

108. By this it is clearly established, that the expression 
^ sister’s son ’ [in the last sentence of Saunaka’s text, § 74], is illus- 
trative of the daughter’s sou, and mother’s sister’s son, and this 
is proper, for prohibited connection is common to all three. To 
enlarge would be useless. 


SECTION III. 

Rule^ should one different hy class he illegally ado2^ted» 

1, It has been declared that one different by class must not 
be adopted : should this rule be transgressed what would bo the 
result ? In reply to this question, Saunaka says: ^^If one of a dif- 
ferent class, should, however, in any instance, have been adopted 
as a son, he should not make him the participator of a share. This 
is the doctxnno of Saunaka.” 

2. The meaning is : — should one be adopted, aecording to 
form even, whose class is different, being superior, or inferior, in 
respect to the adopter. 

S. Exclusion from participation m the whole estate is im- 
plied from the cogency of the term ^ share [which intends,] ' a 
share of the estate’ : and on account of a text of Kilty ay aiia, 
which says, — But if they be of a different class they are eiititle<l 
to food and raiment oniy,”(i) and a portion from Yujilavalkya, 
commencing, Amongst these, the next in order is heir, and 
presents funeral oblations, &c.,” and ending this law is propound- 
ed by me in regard to sons equal by class.”*v2) 


(1) II. Oole. Dig.j 348, ccxviiu (2) Yajnavalkjaj ii. 133. 
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SECTION IV. 

The giialificatiou of the ^ctbou to he adopinL' The (fjl of a 
undcT what ciTcu'Knsiances and hij wham ■pToper, 2/t<; of a 
twice-married woman^ and dave^s bva specially rcfmrjl to. 

L Next}, in reply to the question, as to the ciiialificailon^ id 
the person to be affiliated, Samiaka declaros : By no man, having 
an only son (eka-putra), is the gift of a son to bo over made. By 
a man having several sons (bahn-putra), socli gift is to bo made at 
any inconvenience/^ 

2. lie, who has one son only, is ' eka-putra/' or mm having 
an only son : by such a one the gift of: that son must not be imule : 

for a text of Vasishtha declares, an only son, let no man givo^ ;? 

&c/^(«) ‘ , «: 

3. Since the word ‘'gift| means the establishiiig of another's . 

property after the previous extinction of one's own: and another's 
property cannot bo established without his acceptance : the author * 
implies ' this also.. Therefore, ■ a ■ prohibition against acceptariee,, , ''' 

. likewise ■ is established by that very text* Accordingly, Vasislitlm; 

An only son, lot no man give or accept, &e., &c/' 

. 4. To this he subjoins a reason, For .he is [destined] to ,,, 

continue the line of lus ancestors/' His being intended for lineage, 
being thus ordained, in the gift of an only son, the evil eonse- 
: quence of extinction of - .lineage is implied* Now, this is incurreii 
by -both the giver and adopter also. For tlie [reason in qiieslion] j ,;il 
is subjoined, after both [verbs : viz, ^ give ' and ‘ accept'] * 

5. As for another text of Sruti, — In instruction, lie father 

is absolute over a son and sons ’ wives : but not so with respect lo /;! 

the son, in sale and gift/' and the text of the Holy Saiot: .Ikeept ^ J 

a wife and a son, other things may bo given /' — these texts regard ' ; 

the case of an only son. 

6. ^ Ever '] in a time of calamity ; accordingly, N^4nidii says : 

A deposit, a son, and a wife, the whole estate of a man, who hm 

issue living ; the sages have declared xuialionable, even by a man ';j 
oppressed by grievous calamities : although, the property be lokdy ’ii. 
that of the man himself/'Cb This text, also, regards an only son ; 
for it is declaratory of the same import as the lexis of Saimaka and 
Vasishtha. 

(1) Naracia, iv. 4imd U, 

(rt) Tho adoption of an only son Um been bold invalid m Bonsai IMmikhehnniitr 
Datta V. Euyhtibati Bauh I* S Oal. 44B), Tho Bombay High Court lias takeii 
the same view (Vaman llaghubati Bam r,Kn$hn(tji Kashi Mag Bmn^ L b. li*, 14 Bo»s. 

249)* Tbo adoption has been uphold in Madras and Allahabad {N&mrntmwmm v. 
Kuppuswam% I. L. It, 11 Mad. 4B j Beni Fersad v. Hardui lUMi I* B, H., 14 Alt 07)* Peo ‘ 
Sarkar (pp. 86 and 87 of Ids ** Hinan Law*'), Mandiik (pp. 497—600 of Ills Hindu 
Baw^O and Samdhikari (pp, 532-634.) 

The adoption of an eMest son would seem to stend on tlic footing ts that 
of an only son ; but it has been upheld in Bengal and Bombay* (MmM v. 0 o|hiI, 

I. li* E*, 2 'Cal 366,* Jmtum Bai v* Mai Ohmid^ 1. L, ii, 7 liom* 226), 
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7, Next^ the author replies to the question, — By whom is a 
son to. be given ? ^ By one having several sons/ He who has 
several sons is ^ bahu-putra/ or one having several sons/ 

8, ^^By no man having an only son/^ From this prohibition, 
the gift by one having two sons, being inferrable : this part of 
the text By one having several sons, &c/^) is subjoined, to 
prohibit the same, by one having two sons also. For the speech 
of Santanu to Bhishma states: ^^He who has only one son is 
considered by me as one destitute of male issue, oh ! descendant 
of Kuru. One who has only one eye is as one destitute of both: 
should his only eye be lost he is absolutely blind/^ 

9, By a man having several sons/^ Since the masculine 
gender is here used, the gift of a son by a woman is prohibited. 
Accordingly, Vasishtha says: Let not a woman either give or 
accept a son /HD— and [her] independence is not ordained. 

10, With the husband^s assent a woman also is competent. 
Accordingly, Vasishtha adds: unless with the assent of her 
husband/^ 

11, “Whom his mother or his father gives (daclyat) ’H2) — 
“his mother or father give (dadydtam).^HS) As for what is con- 
tained in these passages, as intimating the equality of the father 
and mother, that is merely with reference to the assent of the 
husband. 

12, It must not be argued that thus the gift of her son by a 
widow, though during a season of calamity, could not take place 
on account of the impossibility of the assent of her husband; 
analogous [to her incapacity] to adopt. For by i^eferring to the 
text of Mami such gift may be inferred as legal, and the singular 
number, indicating independence of another, is used. 

18. The husband, singly even and independent of his wife, 
is comptent to give a son : for in the two passages cited (in § 11) 
the father is mentioned singly and unassociated with the mother, 
and there is this reason of Baudh^ana found : “ From the 
predominance of the virile seed, sons are regarded even as not 
produced of the womb/H-i) In the Bharata also, The mother, is 
the fosterer : the son is of the father : he is [as it were] that very 
person by whom he is produced^H A passage of revealed law is 
likewise [confirmatory]. His-self is truly born a son/^ 

] 4, And, from the intimation of the agency of both together, 
by the verb ^ give^ in the dual in Mann's text, the competency of 
both united is important. Accordingly, Vasishtha says : “ Man, 
produced from virile seed and uterine blood, proceeds from his 
father and mother, as an effect from its cause, therefore, his 
father and mother have power to give, to sell, or to abandon their 


(1) Vasishtka, xv. 5. (4) Not found in Bandb^ana 

(2) Yajfiavaikya, ii. 152, of the B. 1. Series, 

(3) Maiiu, ix, 168, 
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sons/'d) Bauclliayaiia also. '' For the eonnoctioii to the father 
and mother, is equal/^(^^ 

15. Conformably, in this passage, the mother or father 
given Manu, intending— from lier depondc^nco ou the assent of 
her husband, the inferiority of the mother [as the agent, in, tho 
gift of a son] ; — the mediocrity of tho hnshjuici, on aeeoimt of Im 
independence of the wife; — and tho pre-eminence nf both united, 
from their being equally parents, — propounds each position in 
order last, according as he prefers it to tJmt preceding. 

16. It must not be argued that this is imnady a single 
sentence, on account of tho only verb being nstni in the diml 
number: for the disjunction in tho middle by tin? particle^ or ^ 
would be inconsistent. Therefore \\w pii/ssago! in qm*>tioii com- 
prises three propositions. 

17. Accordingly, tho chief of saints in this passage, wliom 
his mother or his father gives, has used tho verb in the singular 
number even, though referring to each [nominative case.] 

18. On the subject proposerl, {Saunaka, assigriK a roason,---* 
on account of difficulty (prayatnatash^’ That time in which 

thei’e is great trouble is [a time of] ditllcuhy, that is, a of 

calamity. 

19. Hence, the meaning is this; — a gift of a, eoii is to be 
made in a time of calamity only : not otherwise. Ilms Katyiiyami 
says : But during a season of distress, tho gift or sale ovfui may 
be made ; otlierwiiie lie must not attonqit tho same. This is t!io 
injunction of the holy institutes.’^^^^ From the context, — of 
sons and wives, is understood. Manu also: Whom his mother 
or father gives during di.stress, conhriniug the gift with water.^^ 

20. ^iDuring distress^^] in a famine, and so forth; sImiuM 
the gift be made, no distress existing, the giver commits a sin ou 
account of the prohibition, otherwise he must not atteinpt the 
same.^^ 

21. Or, the term ^ prayatnatas ’ may signify--*^ on account of 
difficulty of tho adopter/ During distress ; that is, — 'When desti-- 
tute of male issue : on account of the text of Atri, (commencing, — 
^^Bya man destitute of a son only, must a subHiitiite for tins 
same, always be adopted, : and it is thus inierproted, avoii by 
Apar5.rka, and in the Chandrika, ^ During distress ^~tbat is,— 
the adopter having no son/’ 

22. Aiiothei' special rule is propounded in the Kiiliki-jiunina: 
Sons given, and the rest though sprung from the «eed of another, 

yet being duly initiated under his own family naino, become Bons. 
0 Lord of the earth, a son having been initiated under the family 
name of his father, unto the ceremony of tonsure incltisive, does 
not become the son of another man (anyatas). The ceremony of 


(1) Tasishtha, iv. 1 and 2, <2) Bandhiyana L 5; ii. 23, 

(3) IL Cole. Dig., 406, vii. 
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tonsure and otlier rifces (cliudadya) o£ initiation, being indeed 
performed, under bis own family name, sons given, and tbe rest 
may be considered as issue : else, they are termed slaves. After 
their fifth year, 0 King, sons given, and the rest are not sons. 
[But having taken a boy five years old, the adopter should first 
perform the sacrifice for male issue. But the son of a twice- 
married woman, immediately on being born, he should duly take 
as a son. Having performed positively (vai) for such, imin.ediate" 
ly on being born, the burnt sacrifice for the soil of a twice-married 
woman, the man should complete every initiatory rite, the cere- 
mony for a male horn (jatakarma) and the rest. The burnt 
sacrifice for the son of a twice-married woman, being completed, 
from these (tatas) a son of that description, is filially related.^^(^) 

23. The meaning is,~although sprung from the seed of 
another, sons given, and the rest, when ‘ duly initiated under his 
own family name, ^ (that is, by the adopter, according to the form 
prescribed by his own code, under the family name of himself,) 
into the different rites, commencing with that for a male born, 
then become sons of the adoptive parent, not otherwise. 

24. Vasishtha declares this, — And a given son, even sprung 
from one following a different branch of the Vedas, being initiated 
[by the adopter], under his own family name, according to the form, 
prescribed in his own branch of the Vedas, is a follower of the same 
branoh.^^(2) 

25. ^^The son given, and the rest.^^ By the term 

here used, the son made, and the others, are included ; on account 
of this part which preceded [in the Kalika-purana.] The legiti- 
mate son, the son of the wife, the son given, the son made, the 
son of concealed birfch, and the son rejected, take shares of the 
heritage. The son of an unmarried girl, the son of a pregnant 
bride, the son bought, the son by a twice-married woman, the son 
self-given, and the slaveys son; these six are contemptible as sons : 
on failure of the first in order respectively, let him invest the next 
with filial rights. But let him not appoint to the empire the son of a 
twice-married woman, nor a son self-given, nor one born of a female 
slave.^^O'O 

26. The non-appointment to empire of the son of the twice- 
married woman, and the other two, which is directed in the latter 
part of this quotation, holds, even on default of any otlier son be- 
sides the legitimate son. For this part of the passage is subjoined 
as an exception to the preceding part on failure of the first 
would be respectively, , and their non-succession to the empire 
should a legitimate sou exist, was declaimed in this preceding 
passage. — A legitimate son existing, let not the king invest in 
the empire, the wife\s son, and the rest ; [nor] cause to be com- 
pleted [through such sons] the solemnities for his forefathei^s."*^ 


(1) II, Gole. Dig., 32ii, elxxxii (2) Not found. 

smd cLxxxiii, (3) II, Cole. Dig., 333, cxcii. 
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27. The meaning is,— A legitimate son existing, let him not 
invest with empire the son of the wile, and tlics rest : ^ [^or] cans© 
to be completed/— that is, nor cause to b(3 performed [by kuoIi 
inferior sons] the ^solemnities/ meaning the sruddlia atid tito other 
rites, in honour of his forefathers. 

28. Under tho family 'nanio (golremi),^^/] AhJmiigh li is 
not ordained that the family name is immediately i^istminental 
in the ceremony, for a male born, and others; still sineto in tho 
vriddhi-sraddha, a (?ompetent essential of those m^remoTiies, uho of. 
the family name, is made ; it applies also to what is principal, 
[ 7155 ., those ceremonies themselves]. Butin the riitis of toiisiiro 
and the rest, it is used directly ; for a text states “ The ^coronal 
locks of the boy, must be made whJi tim enunciation of his patri* 
archal tribe (gotra).^’ 

29. It is declared that filial relation pjnxmeds from initiatory 
rites ; these [as applieable'to different cases], the author propounds 
affirmatively and negatively— a son having bcMui initiated, iiimIo? 
the family name of his father, &c., 

30. That son, “who is imiiated under the family name of Iiii 
natural father, unto the ceremony of tonsure, that is, in riti^s imding 
with that of tonsure,, does not become the son of amdher iiiiin— 
^anyatas^ must be rendered, in the sense of the regiihir genitive, 
^ anyasya ^ of another ^). 

31. In respect to the passage in question, there is tliis ro- 
conciliation.— It must certainly bo affirmed, that, wlmt ia there 
declared, .that one on whom the ceremoiiy of torisiire i« completed, 
becomes not the son of tho adopter, rafarH to t!u3 m son not 
in common; otherwise by this part,— Having tfikmi ii child of 
five years, &c./^ tlie propound hig one even, wliosu rcrciriony nf 
tonsure has boon completed, to be son of the adopter, would tie 
contradicted. That tltis passage necessarily regards a child on 
whom the ceremony of tonsure has been performed, will bci iiiai© 
clear (v. § 48). 

52. Hence, if ono who has been initiated in tiio different rites 
down to tonsure be adopted, he becoinoH son of two fathers : for h© 
is initiated under both family names ; and that the eliVefc of this iS 
his connection to both families, will be declared in the seqiiiL 

33. Thus, the different initiatory ccwciuouies, from that for a 
male born down to tonsure inclusive, arc dee,Iarecl to be ilm ciiUi©. 
of filiation. 

34. Achud^m f unto the ceremony of tonsure *) might lia?e 
been used [by itself]. The subjunetion of the term Mncliissvii ^ 
(anta) is for the sake of authorixiing tho affiliation of ono whose 
coronal locks^Jiave not been nmde according to the' £01*11:1 of iis 
patriarchal tribe. B^or the principal rites not lioiiig corsiplefcti, 
he is capable of becoming a son, and the part, comnieiioiiig— 
ceremony of tonsure and other rites of iiiitiatioa, Ac., is about 
to be explained, 
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35. What should be done; should a boy, on whom the rites, 
commencing with that for a male born, have not been performed, 
not be procurable ? Anticipating this question, the author, adds— 
"‘^the ceremony of tonsure and other rites of initiation, 

36. When, indeed, the rites of initiation, commencing with 
that of tonsure, are performed under his own family name, — that 
is — under the family name of the adopter, (the particle ^yai ’ [indeed] 
having an exclusive import) : then only can sons given and the 
rest be considered as issue, else they are termed slaves. 

37. The complex phrase chudadya signifies those rites, of 
which tonsure is first ; but not rites antecedent to tonsure. Tor 
with reference to what preceded tautology would result. 

38. Therefore, oven should the ceremonies commencing with 
that after birth and ending with that of ^ annaprasana ^ or feeding 
with rice, have been performed under the family name of the natural 
father, there is no repugnancy [in the adoption]: and thus it is 
established that tlie child, on whom the ceremony for a male born 
and the rest, have not been performed, is principal [as the object 
of adoption] ; and one on whom the rite of tonsure has not been 
performed [but the other previous rites have], is secondary. 

39. Sons given, and the rest.] By the term ‘ rest ^ are in- 
cluded the son made, and the others, as has in fact been declared ; 
they become sons by initiatory ceremonies also : not merely by 
adoption; for that would defeat the opposite alternative subjoined, 

else they are termed slaves.^^ 

40. ^ Else.] The meaning is, should the ceremony of tonsure, 
and the rest, not be performed [by the adopter], or should one be 
adopted, on whom the ceremony of tonsure and other rites have 
been performed; a servile state ensues, not that of a son. 

41. Since that filial state is produced from ceremonies in 
the same manner as the being a sacrificial post and so forth ; it is 
established that one uninitiated is to be adopted. 

42. A limited period for adoption being necessary, the autlior 
adds, after their fifth year, 

43. One, though uninitiated, is not to be adopted after the 
fifth year : for the time having gone by he cannot become a son* 
By this it is declared that the five [first] years only are the season 
for adoption. Now, the propounding this position negatively is 
for the purpose of shewing that an age beyond five years is not 
even a secondary season : for otherwise by the rule every season 
ulterior to the appropriate season is pronounced secondary 

it would follow that any time beyond the fifth year were secon*^ 
dary. 

44. And therefore, as by this passage ^^commencing from birth^ 

unto the third year, the third year is the principal season 

for its performance : and since year is mentioned in the conclusion 

after the fifth year, it follows that in the extract in 
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question^ tho word ^ fconaure Ms meant to .si<4'i:nfy tin' third ymi\ 
yor otlierwiso the consequeBCC would he^ tliat^, wiiero the <*oreuKiny 
of tonsure took place at the same time with the iiivestiturij of 
characteristic cord^, at his ei^ditb. year, one on whmn the eeremoiiy 
of tonsure had not been performed, might be iitiopted. iSor 
what was nicaiit tliiis result : for it would be at variance with the 
part commencing after the fifth year, &ed‘’ 

45. Hence, it is established tliafc tho term ^ tonsured in fcjm 
passage, — unto tonsure inclusive’^ — intentling also, the third 
year, [limits] the proper season; tliat beyond, the iliinl year, to 
the fifth, is tho secondary season : but Unit after that no time is 
even secondary. 

46. M\ro not sons/] f^y this it is iniiinaicd that fhougli 
filial relation be not produced, yet tonsure and utinu* rit{‘s ol ini* 
tiation maybe completed; for the time for the perfurinunee ol; 
these, respectively, yet exists : still, however, they arc only shives, 
for filial relation is wanting and this is the third cause of a servile 
statev 

47. Let nob wives and sons, being unwilling, undergo salOji 

nor even giftd^Cd As for tho prohibition in this text of K;llyd- 
yaiia against tho gift and so forth, of persoiis urnvilling, lhai also 
must be interpreted as forbidding the gift of a boy of live years 
only ; not of one older,— And : — one discriminatiDg not a minor.” 
As for what is thus interpreted by Harvajilya, adverting to this 
reading, — discriminating good and evil”) in the text,— whom 
a man takes being alike, that must bo explained thus — 

^ a boy o! five years only, discriminating by the faculty of reason; 
but not a minor [generally]/ The meaning is, shoulil not 
take [any] one coming within this deliidtion,— *a minor is 

till tho sixteenth year.^ 

48. Then, if there be none uniniliatecl [unto tonsure iiiclii* 
i5ive],^what k to bo done? In reply to this the author ailds,~ 

having taken, The meaning is,— having taken a boy five 

years initiated in rites ending with, toiisiire. 

49. But how can such be adopted, since he is lieciarod to be 
a slave ? Anticipating this objection, the author subjciins,— The 
adopter should first perform tho sacrifice for malo 'issue.” TIiq 
objection is thus reconciled. 


(1) I. Cole. Big., 406, vii. (2) Mimii, ix. liJiK 

(a) The text of the Kalika-purlina on whieli the Uni}iijiih)?i ii« lo the ngv of the 
adopted son m based has been held to bo spurious by the uiUhor of the OattuM-. 
Chandrik^. All tho High OouHsimd nmny of the niotb'ni t{‘xt -writers are iigrf*r‘d 
in holding that the Hindu Haw imposes no restrictions as to age. Wliaterer lio tlifi 
age of th© adopted son, it is now ecUlod ilmi fiis adoptifm is valid If mmlo 
XJpanay ana if he^behuigs to any of t!je regenerate clasHeH and betoriH iiiarriiige if lie 
belongs to the Budm caste, in Bombay where the authority of the Miiyiiklitt Is 
mramount, even iiiarnedmen could ho adopted. In ^ladras It lias been held that a 
boj could be adopted after Hpanayana has been perforinod if he be of ih® mnm 
gotra with tho adopter. (Virarmjhava V, Mama! iioja^ LK It, f) Mad. I»). for it 
full disouBsion on the question of age, see Mandlik, p. 471, ti mpj. 
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50. He who is desirous of issue should offer to Agni, pareufc 
of male offspriug^ an oblation of kneaded rice roasted on eight 
potsherds; and to Indra, father of male issue, a similar oblation 
of rice roasted on eleven potsherds. Fire grants him progeny, 
Indra renders it old.'' Tn this passage [of the Vedas] sacrifice is 
declared as a cause productive of offspring. 

51. Hence, in the case where the offspring is not born its 
production is the effect to be produced : but where offspring al- 
ready born is adopted, it is implied, that, in that case, since the 
birth has taken place, the filial relation is the effect to be produced : 
for otherwise the precept proposed would not be accomplished. 
Now, this relation cannot subsist without the removal of the servile 
state : therefore the removal of that also [by the sacrifice,] must 
of necessity be admitted ; otherwise were [the sacrifice] produc- 
tive of filial relation only it would take place in any mere adoption 
of a son ; and if [it be argued that] there it is not required, since 
the filial relation is produced from initiatory rites only ; then, the 
same is the case, in the instance proposed : for those rites are 
here inferred from the term ^ first;' and it is declared in the 
sequel ; “ The man should complete every initiatory rite, the cere- 
mony for a male born and the rest." 

52. Therefore, since filial relation, preceded by the removal 
of the state of slave, which had been occasioned by previous ini- 
tiation is produced by a sacrifice for male issue, it is established 
that one though initiated [unto tonsure inclusive,] may be 
adopted. 

53. If this is the case, then the passage should only recite, — 
Having taken one initiated [unto tonsure inclusive] ." Wlaat 

occasion is there to use the expression, ^^a boy five years old " ? — > 
Should this be objected to, it is erroneous; for the passage intends 
this restriction — ^aboy five years old only : and the restriction' 
is for the sake of securing an investiture of the characteristic 
thread, conducive to the holiness, resulting from the study of 
scripture, which is preceded by the previous acquisition of 
letters. 

51. And it must not be argued that a restriction is estab« 
lished by the preceding sentence : for this from its limiting the 
period for [the adoption] of one whose initiation [as far as tonsure 
inclusive,] has not been performed, is received as not intending the 
meaning in question. * 

55. ^ First — that is, previous to initiatory rites being per* 
formed. 

56. J3ut it is asked, why is it not meant, — previous to the 
sacrifice for adoption"? Because, the past participle "'^having 
taken" being used, an antecedent time for the act of adoption^ 
including all its essentials, is inferred : and the previous initiatory 
rites being annulled by the sacrifice for male issue, the perform-^ 
ance of other rites is absolutely necessary. 
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57, A-ffcer their fifth. yoai% som ^nven, md the vmt ar© riot 
sons/' ' In respect to this pravious position^ the author ^ subjoins 
an ejcccption : ''Bat the son of a twice-marrietl wotoati, Ac/' 

5(S, " A. child begotten on a woma , 11 whose f first] marriage 

had not been cousnmniiatecb or on one who had been dollowered 
[before marriage], is called the son of a tvvice-imirrieti U 

By this definition, one born on a twiuc-inarried woniuii, oi nay ef 
the seven descriptions, is included. 

50. 'Iinmediatoly on being born'] that is, an soun as pro*, 
dnoed : hence the time of birth only is meant, no other. 

60. Duly take] that is, adopt according fo the rules of adop. 
tion. . 

61. But, for Olio just born, is not the ceremony for a male 
born, alone proper, on account of this rule,—" Before others have 
touched the new born l)oy, Ac/' Therefore, how can it bo said : 
'' Immediately on being born he should duly take us a son '' *t Triici ; 
for, then, on one unadopted, not havings filial relation to the man 
himself, initiatory rites could not be perfornu'd : for a tesit of 
Smriti says : — '' Let tlio father initiate his own sons, Ae/' 

62. Noitlier can it be said that paternal right proetanlH alone 
from the relation as natural father : for this is <ieiued by this 
passage, — " the receptacle is more important than the seed j 

and a text of Gautama recites, “ of the other by spociai agree** 
ment, &c/'6b The meaning is [the child begolieii on one inai/ft 
wife] is the son of the other, — that is, the procrcator,— by eptciiil 
agreement only, &c. 

03. Hence in the case in question, adoption takes pliico in- 
terior to the performance of the ceremony for a nialo luiriu 

64. The performance of the initiatory rites being iiifarroil, 
as following the adoption, the author propoimds ii variiitinri iii this 
respect: '' Having performed, Ac." The meaning is this : After 
the adoption, having performed the burnt sacritio# for the son of 
a twice-married woman, subsequently let liiin porforiii the eers- 
mony for a male born, and the other initiatory rites. 

65. But is not tins inconsistent, since it is contmry io tliu 
argument, exemplified in the sacrifice [io fire] for t% mm born ? 
Accordingly, on the same principle, as this is ordainuil, so is the 
burnt sacrifice, for the son of a twice-married woman, dimefcod in 
the case in question. |Now this according to your opinion] is 
performed, previous to the ceremony for a child bora : thorofore, 
since it is to bo completed in five days, the principal rite [being 
the ceremony] in question would be barred. 

66. ^ Should this be objected : it is repliml, that, in the eaae 
in question, the burnt sacrifice for the son of the twicG-marrie«l 
woman is not analogous to the sacrifice [to fire] for a son born, 

(1) Yajaamlkya, ii. 130. ' (2) Mm% 

ip) Gautama, xviii. 10. 
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which is ordained in respect to spiritual purposes. Besides [that 
used] may be a mere imrestrictive order of mentioning the former 
sacrifice^ and the ceremony for a child born, and other rites for a 
son produced from the wife of another : in the same nianner as in 
this passage,— Having performed the sacrifices prescribed for 
the day of the new moon, and that of the full moon, let him offer an 
oblation with the Soma plant, Thus there is no inconsistency. 

67. The particle vai [positively] having an exclusive import, 
the construction is, — '' For one directly after birth only, at no other 
time — therefore, a restriction as to the priority in time, or other- 
wise, of the sacrifice, for the son of the twice-married womati, is 
not deduced j as in the case of the sacrifice [to fire]' for a son 
■born. 

68. By the term ^ every ^ alone, the meaning being complete, 
the mention of the ceremony for a male born, and the rest, is ad- 
ded to exclude anterior rites whilst the offspring was in the womb. 
As for the use of the expression ^ all," notwithstanding the men- 
tion of the ceremony for a son born and the rest : tliat is, for the 
purpose of suggesting whatever initiatory rites may belong to any 
particular individual; and hence, it is to be inferred tliat although 
for Sudras there is no investiture of any characteristic cox’d, and 
so forth, still they become sons even by the ceremony of tonsure 
and other rites. 

69. '^^The man."" Although a general expression is used, 
still since one of the three first classes only is competent to per- 
form the burnt sacrifice for the son of the twice-married woman ; 
in respect to others the filial relation proceeds from mere initiation 
alone. 

70. The author thus concludes, that the burnt sacrifice, and 
initiatory rites united, ai‘e the cause of filiation ; Being completed, 

71. The meaning is : the burnt sacrifice for the son of the 
twice-married woman, being completed, from these," that is, — 
from these initiatory rites, — a son of the twice-married woman 
becomes filially related. 

72. Under the same head, the author of the ICdilika-purana ' 
propounds a rule applicable to the son of the twice-married woman. 

He should perform, at the sraddha of his father, a rite dedic^ated 
to a single ancestor (ekoddishta) ; not any paiwana, or double rite, 
and so forth."" 

73. The son of a twice-maiTied woman, at the anniversary of 
his father, on the anniversary of the day of death, should perform 
rites dedicated to a single ancestor, not any parvana, or double 
rites, and so forth. 

74. By the terms and so forth,"" the different variations of 
the pdrvana rites are likewise prohibited. For a text of fJatii-. 
karpa states, — Annually, let the son of the wife, and legiti- 
mate son, perform [obsequies] according to the parvana form : the 
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other ten sons should perform- a rite, dedicated to a single ancestor/^ 
-—and a text of Farkara, recites : By the h^gitimate son, for a 
father, who has departed this life, on all oceaHioris, is in honour of 
three ancestors : that, by those of a cliiferent general fnnuly, is 
consecrated to a single ancestor, on the anniversary of ihe day of 
.death-/^ 

■ 75. ■ On the subject of sons it had been said,— llie smi 

self-given, and the slave’s son (dasa-putra)/’ Of these ho deseribos 
the latter: female purchased by price, who is onjoynd, is a 

slave : it is thins declared^ ..The son who is bc^gotton oii her is con- 
sidered a slawe-son.” 

70. That female, though of equal class, being purchased by 
price, who is enjoyed, ’—cohabibal with, — is dimonunntfHl by 
former sages a slave. For a text states, — *^That wonia!i, who 
is bought by price is not considenal a, wife: she neither 'avails] 
in rites, in honour of the gods, nor in rites, in honour of the manes. 
The sages regard her as a female slave.’h'b C hut born on her is a 
slave’s son. The son of a female slave is ^ a slave*s son ’ (dasa-piitra), 
the feminine of (slave) being like t!u^ imisculino in the 

Vedas. 

77. Or, the conipoimd ..^diisa-piitra/ may he ctxphiiiiiHl,— ' one 
who is both a slave and a --son’ or, thus — -^asmi citmoiniiiiited a 

slaved 

78. The author lays down the rules regarding this son,-— 
[Such a son] must not , participate in tli.a d,oiiii«i«)n of a king: 

nor of Brahmins, perforin the snidtlha.; hv is dm lowest of all nom: 
hence, let him reject Idra.” 

79. The meaning is,— since Im is lowest of all sons ho umst 
not share in the dominion of a, king, nor perform tlm srdddha of 
Brahmins. 


mr/viim v. 

The mode of adop/fon— Form hy irhnwi propanmlptl^Neoemliy of 
obsermnee — Effect of omimo7L 

1. The cjualiflcation of the fovmm to be adopted has been 
defined. The mode is now propounded. 

2. On this subject Saunaka lias said : I, Kaiiiiaka, now de- 
clare the best adoption : one having no male issue, or one wliose 
male issue has died, having fasted for a sou*” 

3. ^ Adoption ’—the form of adoption. Having fasted on the 
day preceding that of adoption. Vriddha fJaiifcarim has The 
impotent man, or also, one whose offspring hm died.” 

4. Having given two pieces of cloth : a pair of ear-rings, a 
turban, and a ring for the fore-finger, to a priest religiously disposed, 

(1) BaudMyana, i, il, 21—2, 
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a follower of Vishi^u, and thoroughly read:m the Vedas; haying 
venerated the king and virtuous BrAhmins, by a ‘ madhuparka^ (or 
prepared food consisting of honey^ liquid butter and curds);’^ — 

5. ^ The king ^ here signifies, the chief of the village, for a 
text of Vriddha Gautama recites, — having invited all kinsmen 
and the chief of the village also/^ 

6. As for also the term, ^ Loi'd of the soil (Prithivisali)^ in a 
subsequent passage of the same author even,— After this, let him 
give a madhuparka to the Lord of the soil that intends only 
the owner of the village ; for this being expi’essed in what preced- 
ed is the more forcibly suggested. 

7. The meaning is, — having venerated three Br^Jlimins by a 
madhuparka, and so forth, for the purpose of asking. 

8. Both a bunch of sixty-four stems, entirely of the kusa 
grass, and fuel of the palasa tree also: having collected these 
articles, having earnestly invited kinsmen and relations ; — 

9. ^ Kinsmen ’ (bandhun) — his own, his father’s and mother’s 
kinsmen. ^ Belations ’ (juyitin) — sapindas. The invitation of 
kinsmen and the others, is for the sake of their witnessing: in the 
same manner, as the invitation of the king : for both terms are con- 
firmatory of this, in the sense, — ^ They unite with (badhnanti), — 
and know (jananti) as their own, the adopted person.’ 

10. Having entertained the kinsmen with food: and es- 
pecially Brahmins.” The meaning of this is,— having entertained 
the invited kinsmen and Brahmins, previously appointed, and (on 
account of the conjunction ^ and’ in § 8) invited relations. 

11. '^Having performed the rites, commencing wifch that of 
placing the consecrated fire, and ending with that of purifying the 
ghee. Having advanced before the giver, let him cause to be asked 
thus, — give the boy.’ ” 

12. The meaning is, — let him cause to be asked through 
Brahmins, previously appointed. 

13. The giver, being capable of the gift [should give] to 
him with the recitation of the five prayers, the initial words of the 
first of which, are, — ye-yajnena, &c.” 

14 The capacity to give, consists in having a plurality of 
SOBS, and the assent of the wife, and so forth. — ^ Should give/ is 
understood before this part, — with the recitation of the five 
prayers ’’ ; for gift is indicated in the prayer, commencing — Let 
him receive a male from an intelligent person.” 

15. '^Having taken him by both hands, with the recitation 
of the prayer, commencing,—' devasyatva, &c. having inandi- 
bly repeated the mystical invocation ^ AngMangat, &c.,’ having 
kissed the forehead of the child : having adorned with cloths, and 
so forth, the boy, bearing the reflection of ason — 
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16. ^ The reflection of a sort/W The resem Wanes of a son^*— 
and that is, the capability to ImYC sprnn,i^ from [the adopter] him- 
self, through an appointment [to raise issue on smother's wife], and 
so forth ; Ls [is the case] of the son, of a brother, anosm ur distsmt 
kinsman, and so fortli. Nor is such appolntniont of one nucniuieet* 
ed impossible; for the invitation of sucdi [to raise issue j may take 

■■ ■place under this text of Smrifci: For the sake ofsecsi lei some 
Brahmins be invited by wealth, 

17. Accordingly, the brother, paternal and maternal uncIc^s, 
the daughter's son, and that of the sistm’, are excluded : for tlu^y 
bear not resembk-nce to a son. 

18. Intending this -very position, it is dc?c]arocl in the Ror|acd, 
by the same author: — Tlie danghterk son, aiid the sisterk son, 
are declared to be the sons of Hildrus. I’or the three superior 
classes, a sister's son is nowhere [mentioned as] a sond' Horc» even, 
the term ^ sister's son' is illiLstrativo of all not resembling a son, 
for prohibited connection is alike an objection to them all, Ko?/, 
prohibited connection is the unfitness, [oF the son proposal lo b« 
adopted,] to have been begotten by the individual hi through 
appointment [to raise issue on the wife of anoihor]. 

19. “ The mutual relation between a couple^ bedng analogous 
to the one being* the father or mother of the other, eonnoction is 
forbidden, as for instance, —the daughten* of the wife's sister, twid 
the sister of the paternal uncle's wife." The meaning of the text jg 
this. Where the relation of the couple, that is, of the bride iiiui 
bridegroom, bears analogy to tlnit of father or mother : if the 
bridegroom be, as it were, father of the bride, or if the bride Btand 
in the light of mother to the bridegroom, such a marriage is a pro* 
Whited conuection. The two examples illiisinite these caises in their 
order. 

20. In the same manner as in the above text of the Gri* 
hyaparisishta on marriage, prohibited connection, in the case of 
marriage, is excepted ; so, in the case in (jaesfcion, [one, who, if 
begotten by the adopter, would have been tho son of] a prohibited 
connection, must bo excepted ; in other words, such person is to 
be adopted as with the mother of whom tho aclo|)ter might have 
carnal knowledge. 

21. ^^Accompanied with dancing, songs and boneclietorj 
words, having seated Wm in the middle of the hooso: having, 

(a) Out of thin expression a whole body of law on adoption lias been 

evolved. The Sauskriti original is ‘ initeaelichayavahaiii * wliieh siinply ineium ^ bear* 
iQgthe resomblanee of tho son, Just as the fhadow bears the rewdn bianco of the 
lignre of which it is the shadow’. The expression has Homohow bcnci ruMtriiMl t 4 i 
mean ‘capable of being begotten on his toother by the adopter,’ iiiici hence it has now 
been settled by a series of decisions that k order that an mhipticni may b» valid, ii valid 
marriage between the adopter and the mother of the arlopteo in her mawleii wtatw 
must be possible. The key to this interpretation of the Sanskrit original is irfforiloil 
by the doctrine that adoption imitates nature. The Ooufts, however, nm no difieiliy 
in recognising m adoption by a minor of sixteen yeans of ago, of another ifl«a 
years old. For a discussion era the mterpreiation of this cipreaskm, we pp. ICIii— 
168, Bhattaoharji’s ** Hindu l4tw,” and pp. 480--4$7 of Mandlik’s “ HMu Haw/' 
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according^ to Sastras^ offered a burnt offering of ^ milk and ourds^ 
(at each incantation^) with recitation of the mystical invocation^ — 

^ Yastva-hrida : ^ the portion of the Eig-veda, connnencing^— 

* tubhyam-agne : ^ and the five prayers^ of which the initial words 
of the first are Somo-dadat; &c. 

22. The meaning is, — with such seven incantations, having 
offered seven burnt offerings of milk and curds. 

23. Vriddha Gautama, propounds a special rule : ^^Let Inm, 
then, cause to be offered, as burnt offerings, a hundred oblations 
of milk with ghee, contemplating in his mind, as the object, the 
lord of created beings, with recitation of the prayer ^ prajapate-na- 
tva-detam, &c/ 

24. The stanzas, which follow the passage, [of Saunaka last 
quoted,] commencing, — The adoption of a son, by a Brahmin, 
&c.,^^ and ending with, — such gift is to be made, on account of 
difficulty, — having been before explained. 

25. Next in order to these stanzas is this passage, — Let the 
best of the regenerate to the extent of his ability bestow a gratuity 
on the officiating priest.-'^ 

26. The best of the regenerate.’^] a Brahmin. 

27. king half even of his dominion: next in order, a 
Vaisya three hundred pieces.” 

28. ^ Half even of his dominion.’] The produce for one year, 
of half his dominion ; for a text of Vriddha Gautama recites, — Let 
him proffer the profits, arising from half his dominions received in 
one year.’' And this is with respect to one of the royal class. — 

^ Pieces’] three hundred stampt coins (nanaka), and this must be 
understood to mean of gold, silver or copper, with reference to 
the state of the individual, being superior, middling, or inferior, 
respectively, on account of the text of Vriddha Gautama, — Let 
him proffer three hundred pieces in gold, or in silver, or in copper, 
according as his condition may be superior, or otherwise.” 

29. A Siidra, the whole even of his property : if indigent, to 
the extent of his means.” 

30. The whole of his property”] that is, the amount 
earned by labour of one year : for the expression, — ^ Received in 
one year,^ — is not special : and there is this prohibition, if off- 
spring exist, the whole of the property must not be given,” 

31. Vasishtha propounds another mode. Man produced 
from virile seed and uterine blood, proceeds from his father and 
his mother, as an effect from its cause. Therefox^e, his father axid 
mother Lave power to give, to sell, or to abandon, their son. But 
let no man give or accept an only son: for he [destined] to 
continue the line of his ancestors. Let not a woman give or accept 
a son unless with the .assent of her husband, A person being 
about to adopt a son should take an unremote kinsman, or the 
near relation of a kinsman, having convened his kindred and 
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announced his intention to the king, and having^ otforcd a burnt 
offering, with recitation of the prayers denominated ‘ Vyalu-iti ’ in 
the middle of his dwelling. But if a doubt arise, let him sot apart, 
like a Sddra, one whose kindred are remote. For it is (iociarod [in 
the Vedas] ‘many are saved by one.’ When a son has been 
adopted, if a legitimate son be afterwards born, the given son shares 
a fourth part.”!!) 

32. Of this, the part commencing .Man pruduced 

from virile seed and uterine blood, &c.” and ending,— “ utile.ss with 
the assent of her husband, — ” has been already explained. 

33. ‘Kindred’] the kindred of hirtisclf, his Father and 
mother. ‘The king’] the chief of the village. ‘ Dwelling ’j his 
house. 

84. “ With recitation of praycns, ikc.’] On couclusion of the 
‘ iijyabhaga ’ sacraments, having offered with lire, fi mr oblations 
with recitation of the prayers, denominated “ Vy.'diriti” severally, 
and collectively. Such is the moaning. 

35. ‘An unremote kinsman.’] This has been explained. 

36. ‘But if doubt arise, &c.’] Ho wlioso kinsmen are in a 
distant country is one whose kindred are remote, btniig widtily 
different by country and language : sliould such a per.sun be adopt- 
ed, a doubt eveu exists, with respect to hi.s lineage, disposition, and 
so forth ; this being the case, let him set liiin apart like u Su<lr:l : 
until the ascertainment [of doubtful particulars] let him not hold 
communiou with him ; this is the moaning. 

37. On this point the author subjoin.s a pas.sago of Srnti a.s 
a reason. “ It is declared, Ac.,” through one .sou, ‘ many,’ — the 
father and other ancestors, — are to be .saved. On this account tlio 
adoption of a son takes place : not that through one many may be 
condemned : now, a doubt existing, on one side, condeuination is 
possible: therefore, he should not hold communion with him : tor 
an offence, though eventual, must be avoided. 

38. But the author of tho Kalpataru, adverting to the read- 
ing,— “ asannikrishtatn-eva ” — say.s: one even whoso kiitsumn 
are not at hand, (asannikrishtam-ova)’ — even one whose good or 
bad qualities are not known. The particle ‘ nm ’ has tho sense of, 
‘even— or though’. ‘ But if doubt arise ’;—ou account of hi.s kins- 
men not being near, should a doubt, with respect to his class arise ; 
considering him as a Siidra, let him sot him aside, destitute oven 
of initiation. A Sudrk even, is indeed a son ; this is the implied 
import.” 

39. Either of these expositions of tho implied meaning is in- 
accurate : for tho adoption of one of a different class is foi'biddcn. 
'I’herefore the passage in its obvious souse only is correct. 

40. After the adoption of a son given, should a real legiti- 
mate son be born, the author (Vasishtha) propounds a speoial pro- 

(1) Vasialiilia, xv, 1—9. 
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vision with, respect to the division o£ the heritage ; — when^ 

The meaning is : this son given^ being adopted^ if a real legitimate 
son be born^ then the son given, receives a quarter share : not an 
equal share, 

41 . It should be considered, whether this form [adoption] 
ill question, is to be applied, [generally] to the son bought, and 
the rest, or its application be determined by the distinction in the 
part which preceded : — to give, sell, or abandon their son.^^ 

42. Baudhayana, propounds a particular rule, for those fol- 

lowing the Taittiri portion of the Yedas ^‘Weare about to explain 
the mode, for the adoption of a son ^^ — (here follows the same, as 
ill the quotation from Vasishtha, from Man produced, &c./^ 
down to, unless with the assent of her husband One about 

to adopt produces two pieces of cloth, a pair of ear-rings> a ring, 
and a priest thoroughly read in the Vedas, a buuch of sixty-four 
stems of the kusa grass, and fuel of the ^ puma ^ tree. Then 
having invited kinsmen, into the middle of the dwelling, and having 
made a representation to the king : having sat down by the direc- 
tion of a Brahinin, in the assembly, or in tlie middle of his house : 
having caused to be exclaimed, auspicious day ! benediction ! pros- 
perity ! : having performed rites, commencing with the recitation 
of the prayer ' Yaddevayajna/ down to the placing the vessels for 
water: having advanced before the giver, let him thus beg, ^ give 
me this son/ The other replies, ^ I give h He receives the child 
[and says] received thee, for the sake of religious duty. I 
adopt thee, for offspring,^ Then having adorned him, with cloths 
and ear-rings and ring : having performed the investiture, and 
other ceremonials, down to the kindling a flame of fire: having 
dressed the oblations, he oSers a burnt offering. After having re- 
cited the incantation in the first chapter of the [Yajur] Veda, com- 
mencing ^(Yas-tva-hridakirinamanyamana)^ with recitation of the 
sacrificial prayer Yasmai-tvan-sukritejata-vede, &c.,^^ he offers a 
buimt offering. Next, having performed the burnt sacraments, 
where the prayers denominated ^ Vyahriti^ are recited : [and] that 
designated ‘ svislita-krit ^ with other ceremonials, being completed, 
down to the bestowing an excellent cow, he presents the fee [say- 
ing, yours are] these two cloths, the ear-rings, and the ring like- 
wise/ But subsequently, if a real legitimate son is born, he [the 
adopted son] succeeds to a fourth share ; so says Baudhdyana/^Ci) 

43. As for the text of Vnddha Gautama, ‘^A given son 

abounding in good qualities (yatha-jate) existing : should a legiti- 
mate son be horn at any time ; let both be equal sharers of the 
father^s whole estate/^^ 2 ) must be construed as supposing 

the former possessed of good qualities, and the*, legitimate son, 
destitute of the same: on account of the epithet ^yatha-jata* 
(^abounding in good qualities^). He, in whom there is a jata/ 
tha,t is an assemblage (samuha) of good qualities, (implied by 
^ yatha ^), is ^ yatha-jata,^ — one abounding in good qualities. This is 

(1) Baudhayana Parisishta, vii. 5, 146. (2) Mann, k. 141* 
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tie meaning; for, the term., ''yatla^' k Hignilicant of Bimilifcacle, 
depending on quality, 

44. Accordingly, by tbiB text, (*' of the mail; to wlioin a son 
has been given, adorned with every virtue, ho even hIuiH take the 
heritage, though duly brought from a dilTeroiit fumily/^)'b Maim 
has declared on dcifault of the real legitimate smq the .sitcccmsion 
[of the son given] to the whole heritage. Thorefore, his piirtici- 
pation of a moiety, a legitimate son [not possessing good qiiaiiiies] 
existing, is even proper. 

45. The same author propoiintls aspcuial rule, shoiihl the cine 
form for adoption, not bo observed; He, who adopts son, with* 
out observing the rules ordained, shuuid make him a participa,ior 
of the rites of marriage : not a sharer of the wealth.^ 

46. The meaning is ; the marriage only, of one atlopietl, with*» 
out the form for adoption, is to bo performed; no weaHJi is to bo 
bestowed on him: on the contrary, in such caHo, Iho wife and the 
rest even succeed to the estate : for without of observance of form, 
his filial relation is not produced. 

47. Accordingly, Vriddha (Jautama: **'Tlio sons given, pur- 

chased and the rest, who are adopted from those of Ids own gonoral 
family, by observance of form acquired the state of lineage [to the 
adopter]; but the relation of sapii.ic|a, is not iochiclcfc!,”<'h Here, 
there is this restrictive rule : ^ by observance of form only, accjuirad 
the state of lineage; ^ for the forms for gift-, and sa forth; from be- 
ing comprehended in the descriptions of the son given and the rest, 
[are necessary to] complete the peculiar nature of each. For ia- 
stance, [in Maim^s description of the sou given] , it is said : given 
as a son in a time of distress, confirming tlie gift with waior^' ; here 
the mention of water is illustrative of the whole form necessary, 
for the gift [of a sun] ; and hence the form for adoption alwi is 
implied ; for a text of Manu, says,*— Though duly broiight from a 
different family/'^ The meaning is, * obtained legally, —according to 
form/ ’ 4 , 

48. Purchased and the rest.’^ By the word * rest ^ the nmm 
made, deserted and self-given, are ineiiidod. For, by the i3X|iro«- 
sion as specified iho text subjoined, it is declared by lliifiii 
that those only who are {|ualified by the form indieatfd, iii their 
respective descriptions, are suhstitures for sous. TIh 3 sages de- 
clare these eleven sons (the son of the wife, mul the rest), as Hpoei- 
fied, to be substitutes for the real legitimate son ; lor the r)l)sifi|iiies 
would faiL’^(^) iccordingiy, in the description of the son iiiiide,— 

whom being equal in class a man aftiliatea {prakuryat.b &c\/^~by 
the^ preposition [which has a perfective imptirf.],— hi the de- 
scription of the son deserted whom a man reecdvos (jirtimgriltriiyilt), 
as his own son, — by the preposition ^ par! ^ [implying ilioroiigh- 

in the description of the son self-given,— who otferi 


(1) Mauu, ix, I4b 

(2) Not found* 


(3) finiiid. 

(4) Mwii, k. im. 



BATTAKA-MIMAMSA. 


S99 


(spa.rsayet) himselfj &c./^ — by tie verb synonymous wifcb 

^ gi^e/ reception in adoption (parigraba) with the observance of 
form, is declared* 

49. Intending the same, after having premised, — therefore 
his father and mother have power to give, sell or abandon their 
son,^^ by Vasishtha also is the form for adoption declared ; A 
person being about to adopt a son, &c.'’^ Now from the expression 
^adopt^ (parigraha.), this form is to be applied to the adoption 
likewise of the sons made, or self-given : for the same is implied 
by Mann by each preposition respectively [in their several de- 
scriptions.] 

50. Therefore the filial relation of these five sons proceeds 
from adoption only with observance of tbe form of either Vasishtha 
or Saunaka ; not otherwise. 

51. As has been determined in the case of the son of the 
wife by Manu and Yajnavalkya : for, [tbe necessity of] observing 
form is declared affirmatively and negatively in these and other 
texts — Even the son of a wife duly authorized not begotten ac- 
cording to law is unworthy of the paternal estate. For he was 
procreated by an outcastV(i) Either brother appointed for this 
purpose who deviates from the strict rule and acts from carnal 
desire shall be degraded, &c.‘’^{2) 

52. As foe what is declared in the Siibodhini, a commentary 
on the Mifcakshara, — And the elders regard that property as tem- 
poral ; like the filial relation and so forth that must bo rejected, 
as contradicted ; since it is repugnant to authorities cited : and be- 
cause from the adoption only of a holy saint (ifrsha) (that i>s, — one 
propounded by a holy saint) the relation as son is declared to pro- 
ceed by Paitbinisi in this text; '^Now these sons given, purchased 
and made, and the son of the appointed daughter who are in this 
case affiliated through the adoption of a holy saint by another are 
not sons of two fathers [being] unconnected to those of the family, 
(asangata-kalinadvyamusliy%an^) 

53. Such, to whom those of the family (that is, the family of 
the natural father) are not connected, [are asangata-kulina ; and] 
persons not sons of two fathers and the same, are asangata-ku- 
linadvyamashyayana. The meaning is., — those who are adopted 
according to the form of a holy saint are not allied to those of the 
family of the natural father : therefore they are not sons of two 
fathers. 

54. Or the reading ^ Dvyaraushyayana^ (sons of two fathers) 
may be admitted. For it will be declared in the sequel, that where 
both the natural and adoptive fathers perform the different cere- 
monies, the state as son of two fathers ensues. 

55. Although it may be used like the word Indra^’ and 
so forth ; still, since the prevailing sense proceeds from popular 


(1) Mann, ix. 146, 


(2) Ytijuavalkya, i. 69. 
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recogEifcion mi the ^mimtion -of [a son] is ordained in liolj writ, 
the general acceptation of 'son/ like the general acceptation of 
' wife' and the like, must betinderstoocl ” By the^purport of tliis 
and- other passages, Medhatithi also declares tlic* liliiil relation in 
adopted sons to be occasioned only liy the proper ceremonies, 

" 56* It is therefore established that the^ filial rolaiion of 
adopted sons is occasioned only by the [prcjpt^r] ceremonies, fif 
gift, acceptance, a burnt saerameiit, and so forth, should either bo 
wanting, the filial relation eiron fails. 


SECTION VL 

Buie for succession where the real- son and one furnialli^ ado^drd ; and 
where one formally and one informally adojd^^il may ea*exisi — ife- 
laiioniii respect to family and so forth of the (ib'^oiuiehj adopted- 
$on*^of the Bvydmunhymjanii — ivhu is deBcrihed. 

1. Next, should the real'legitimaie son and sem giren and son 
adopted, without obseiwance of form bo co*existent ; tho samo 
author propounds tlie succession to the estate. '' Him, existing, ~ 
a. son, being created ; and a .son given, existing, — one being adopt- 
ed informally : that estate, is- his only who is jastiy master of Ihe 

fathei*’s wealth."(B 

2. — the real legitimate son existing; wlmtevcir son 
is created by adoption and so b.)rtli ; of thesa to him only, who is 
master of the father's wealth ^justly,' that iB' — ^ liy obvious inhorcml 
right, — does that estate belong: not to anothiw. Thw ineasiiig is, 
that if a real legitimate son exist, the ndoptini son is not a uliarer 
of the wealth: for in the afiilialion of a son, the iiun^i^sisfeeiiec 
even of real legitimate issue is an essential eoiiditioii, 

3. Thus a son given, that is, one adopted according fo form 
existing, sliould a son bo made without obBerva.iu»e of law : of these 
likewise the son given only is participant ui the estate, not the oiio 
adopted without observance of law. Such is the riieiiniog : for 
ordained form alone produces the filial reflation. 

4. Should a son given, and the real legiiimiite son exist to- 
gether, the son given does not receive the share of an elder brother. 
This, the same author propounds, — '' Sii!)S 0 rjrienfc to the jiduptioii 
of a son given, other sons being born, Hhoidd the father ilivido 
his estate, let liim not be the partaker of the share of an elder 
broth er/'(^) 

5. ^ The moaning is this,— after the adoption of a son given, 
a legitimate sou also being born : the son given does not receive 
the share of an elder brother, 

6. Mano next propounds awotkor rule. '' A given son iniist 
never claim the family and estate of liis natural father. Tlit 


(1) Not lomid. 


(2) Not I’minil. 
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funeral cake follows the family and estate ; bfrt of him who has 
given away his son the obsequies fail/^(^) 

7. The son given must never claim his natural father’s fami- 
ly and estate. Thus^ Hhe obsequies^ — that is, the sapindi-karana, 
&c., [which would have been] performed by the son given fails 
of him wlio has given away his son. 

8. The author of the ChandrikA thus explains, By this it 
is declared that by the the act alone, creating the filial relation, 
property of the son given in the estate of his adopter is estab- 
lished, and connection to him as belonging to the same family 
ensues : But throuorh extinction of the filial relation from the mer e 


i; 


gift, the property of the son given in the estate of the giver is ex- 
tinguished, and connection to the family of the giver annulled/^ 

9, But although by the text of Manu, connection to the 
family of the natural parent is annulled : what proof is there as 
to the connection to the family of the adopter being established ? 
On this point Brihat Manu declares, — Sons given, purchased and 
the rest retain the relation of sapinda to the natural father as 
extending to the fifth and seventh degrees ; like this general 
family, [which is] also that of their adopter.'’^ (2) 

10, The relation as sapinda of sons given, purchased and the 

rest to the natural parent continues : by gift, and so forth, even 
that does nob fail ; for by reason of consisting in connection through 
containing portions [of the natural father], it is not possibly to 
be removed while the body lasts. By this it is declared that the 
relation of sapiijda in question is the consanguineal connection only 
and not connection by the ^pinda^ or funeral cake; for that this 
latter is barred is shewn by this passage, — Of him who has given 
away his son the obsequies fail.^^ Anticipating a question as to 
the extent of this relation as sapii;ida, the author adds, — ^^Extend- 
ing to the fifth and to the seventh degree, The meaning is 

this : ^ Extending to the fifth degree^ — complethig five, that is — 
embracing, — five degrees. So of the expression to the seventh 
degree/ 


IL Gautama also, ‘'^With the kinsmen on the side of the 
father [viz. of the procreator (Biji)] beyond the seventh degree ; 
and with those on the mother’s side beyond the fifth, 

12. Here the word ^Biji’ (the procreator) is used for the 
sake of comprehending every one, even the natural father of a son 
given and so forth ; not merely the natural father of the son of 
the wife only : for a text of Alanu expresses, As for these, deno- 
minated from the context sons, though produced from the seed 
(Bjja) of others : they ai^e [sods] of that person from whoso seed 
they severally sprang; and of no other/^G) 

18, ^ They are sons of that person.’ This declaration that 

they Oire sons is for the >sake of propounding the connection of 


(1) Mann, ix. 142. (3) Gautama, It. 3, 4 and 

(2) ISTot found. (4) Maim, ix, 181. 
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sapinda [by tlie body] ; and BOfc to establish filial relation. For 
that would be at variance with the declaration of filial relation [to 
the adoptive father] contained in this and other texts, — “ Of these 
twelve sons of men, &c.” ‘Of no other ’] not of tho adopter. 

14, But analogous to the case of tho dangliter may not the 
relation of ‘sapinda’ to both [tho giver anti the receiver] he 
admitted : for like tho state of lineage, tho ndation of sapinda is 
established by the adoption. — Should this bo objected it is wrong; 
for it wonld beat variance with tho text of Vriddha tJaniama 
“The sons given, purchased and the rest who aro atiopted from 
those of his own general family by observance of ft»rm actinire the 
state of lineage [to the adopter]. But the relation of sapii,idft is 
not included.” 

16. Those sons given and the rest who are adopt(‘d ‘ from 
those of his own general family ’ — from among hi.s general family, 
acquire by the observance of Form ‘ the state of lineage ’ — the state 
of offspring. But in respect to these tho relation of sapin<!a * is 
not included ’ by the form,— meaning — is not established. 

16. If the relation of sapipcla be not tisrabiishod in those 
even of the same general family, it is declared it furtinri, that such 
relation is not produced in the case of one of a different gi'iufml 
family, 

17. And this is proper. As [in the cii.s(? of the daughter] by 
reason of her proceeding from the father and producing In concert 
with the husband, the same body [their issue] the relntion of 
sapiijda [by the body] to both is established : in tho .same manner 
in the case of the son given it i.s not e-stablished ; for though ha 
proceed from the natural father, tho producing in concert with the 
adopter a common body is wanting. 

18. Accordingly, Devala in the text Kubjoimcl (sinco the 
family name, a share of tho funeral cake are speciSlcdb by tho 
term ‘ merely,’ bars the relation oven of sapiiida.— “ Ftir tho snko 
of religions merit [being adopted] like the real son nndor the 
family name of each re.speetively {tat-tatgotrenii), sons [who are] 
reared ; for such merely parti cifiation in a share, and [the oblation 

' of] the funeral cake is declared.”(b 

19. But is not this irrelevant to tho subject proposed ? for it 
regards the son for religious merit. Thus in those aons who, like 
the real son, are reared for the sake of religious merit ‘ nndor the 
family name of each, respectively,’ (that is, under the family imnie 
severally of each only,j dfjes the mere participation iilono in a 
share and the funeral cake vest: not (for such is the intent) tho 
relation of sapinija to tl e adopter. Hence tho test imports the 
want of connection of sapipda of that son only to the adoptiva 
father : not of the son given,' 

20. This objection, if made, is thus answered. — For a son for 
religious merit s^dharma-putra) is not admitted, as [such adroission] 


(1) Not found. 
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would be at variance with the enumeration in thil text, — Of the 
twelve sons of men whom Manu^ sprung from the Self-existent^ has 
named^ &c/^ ; — or even were such son admitted as he is not classed 
in the series of heirs^ (the wife and the rest,) he could not partici- 
pate in a share : and the connection of sapinda not being possibly 
implied, to forbid it would be unmeaning. Therefore, that text 
regards only the son : since it propounds participation in a share. 

21. Now of the text in question, this is the meaning. ^For 
the sake of religious merit — (that is, for the sake of acquiring 
religious merit obviating the exclusion of the man himself from 
heaven,) after being adopted Hike the real son,^— that is, as substi- 
tutes for the same,) by the adopter, ^ under the family name of 
each, respectively — (that is, even under a family name, different 
with reference to the natural father,) sons who are reared : in 
these merely participation alone in the heritage and [the oblation 
of] the funeral cake of the adopter vests: not connection as 
sapinda. Therefore, it is established that in the text in question 
the connection of the son given as sapinda to the adopter is not 
declared ; but, on the contrary, his connection as such extending to 
the seventh degree inclusive to the family alone of the natural 
father. 

22. But does it not follow on account of proximity, that sons 

mentioned in the plural number required by the repetition of * tat / 
are designated by that pronoun, not on account of remoteness, the 
adopting party becoming possessed of male issue ? for, — it would 
be improper to apply to such, whose plurality is dubious, the repe- 
tition .-—the pronoun, designating (as it were) a person not 

immediately obvious, cannot bear an import in the sense of ^ iitma ^ 
(self): — and the possessive pronoun ^ (own) denoting the 
person immediately obvious, only would have been proper. 

23. Should this be alleged : wo assert the contrary. Accord- 
ing to the maxim, — '^The application of pronouns is to the object 
presented to the mind,^^ — the adopting party is indicated by the 
pronoun ^ tat^ ('of each, &c/). For the being the object presented 
to the mind, depends on being principal; and the being principal, 
proceeds from being the object to be perfected, or from relation 
to the effect. Now the father is principal by reason of being the 
object to whom accrues the effect consisting of heaven, which in 
virtue of such text as, — '' by a son he conquers worlds, &c.'^^ — is to 
be produced by an act, the instrument of which is a son; and 
because by thoroughly considering this and other texts, — "the rites 
for the father consisting of oblations of food, and libations of water 
to be performed by the son, &c/’~it appears the father is the 
object to be perfected as such by rites of oblation of food and so 
forth, the agent of which is the son. 

24. Thus. "He mixes coagulated milk (dadhi) in boiled 
milk: that is a curd of two-milk whey (amiksh^i), an oblation for 
the Vaisvadeva set of divinities.^^, It being settled that the curd 
here alluded to by reason of being formed of mingled coagulated 
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milk and iBiJk is an altored tBods ot* wliai whh iiiiiiiitlocl to fe© 
oSered: should it be alleged by the oppoiietii tbsi.t tlio iMiagiilateci 
milk is what is altered; since that alouu desigiuifed by lint protiriau 
(for the coagulated milk moiitimied inj.hv nnnimtiwo case 
is principal by reason of tlic milk mentioned in the* h^cativci being 
secondary,) refers to the divinities .—it is iiiiis domoiistniteci liy 
the supporter of the right opinion, that the milk js what is aitortHl. 
As the milk is pervaded by the coagulated milk, aithuiigli the 
object [of the verb ^mixes^j, by reason of* this ooii«ei|uefit niaiilt 
of the import of the passage,— f/ he perfeei.s milk by eoiignibiietl 
railk/j the milk alone is principaL Therefore, this »mly desigriakHl 
by the pronoun ‘ ktf/ relates to the diviiiities^ Atialogoifs to this, 
in the case in point also, it is iwreefe to say, tiuit since ihi* father is 
principal, by being the object to hn perfected, lui only in desig- 
nated by the pronoun * taL' 

25. But should it be objocied, if tin* sou given, imar im 4 the 
relation of sapinda to the family of the aiii>piive fatlif5r ; why 
should not his mai'riage take placiJ therein ! True, wo reply, 
—on account of his belonging to tlie sHine general family. 

26. Then his marriage might take place with I lict offspring of 
the adopter’s sister and so forth, for connect ion by idcniity o! 
family and that of sapinda are wanting : !ior do we ui present find 
any text prohibitory of this. On tlie contrary, thi*n* are jiiwsages 
in favour of it such as, Lei not a!iy one marry the claiighter of 
that person, who taught him the savitri iiicmuiation : but timrrmg© 
in the general or even in the peculiar family of that person, lioes 
not, however, occasion an offence.'^ Tot this not iiii iatoiidetl 
consequence: for it is at variance with the univtu'wil pmctioij of 
good persons, nninfringad, and by holy writ liiiforbiilikitL Tliore** 
fore, what reason is there against marriage in Huch iiistiiiicii ? 

27. On this subject, it is replied by a certain iiiillior: ‘SSht? 
who is not connected, as sapii^da, to his iriotlitr and fiiliier (pilimj, 
and not belonging to tlm genani! family of either, is approved 
amongst twice-born men, for espousal and cunniibial iitlcrcoiirse/kb 
A® for the mentioning a female not coiiiH’‘cied as Kapiii-|a lo the 
father, in this text of Mann, in which [if the son of the body were 
regarded,] it should have been expressed,—^ not coiiiiocted m 
»apii)da to himself —that is only to declare that the imiiTktgc of 
an adopted son must not taka place with a woman (connected as 
sapinda, to the adoptive father; otherwise, the iiuirriagii of a 
bridegroom, the eighth in descent from the <‘rurimoii aiieestor, (liis 
kindred being through his father,) with a bride, the Hiitli from 
Each ancestor, (her descent being through her inotlicri) might not 
take place: for being related assapinefa to ilus father of tho bride- 
groom, her non-connection as such is wainiiig. But wimt was 
required ^wouM not thus result ; for it would boat variance with 
the practice of good persons, and the text of every code of law ; sacli 
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as: Beyond the fifth aiid seventh degrees on the niother’s sMe, 

and the father^s side^ respectively^ (matritah-pitritas-tatha) [the 
relation of sapiijda, ceases] Nor can it he alleged that this 
objection is equally applicable to the adopted son also ; since it 
follows^ such son, the eighth, and a damsel, the sixth, in degree, by 
reason of her being related as sapii;ida to his father, may not iii« 
termaiTv. For, under this text, subsequently recited, the relation 
of sapindas ceases with the seventh person, (2) &c., the father 

of the adopted son, the seventh in descent, not being related as 
sapinda to the common ancestor, — by reason of the bride, the sixth 
in descent, consequently not being so connected to him, — such bride, 
the sixth, and the father of the bridegroom, the seventh, are not 
mutually connected as sapindas as has been already declared. 
Therefore, there is no inconsistency in alleging that this text even 
is decisive of the relation of the adopted son as sapigda [to the 
daughter of his adoptive fatlxeFs sister and so forth] 

28. This is very erroneously stated : for either of these alter- 
natives, [one of which under the foregoing construction must be 
assumed,] is admissible. Accordingly, is the text in question 
decisive of the relation ot sapinda of an adopted son only; or of 
both the adopted son and real legitimate son ? The first p roposition 
is not correct : the text may, in two ways, relate to the son given ; 
either from sucli son being the subject treated on, or the text 
having the same meaning with a special text conclusive of the 
adopted soifs relation as sapinda. Now, in this case, there is not 
either of these two causes, since they do not appear. Besides, 
did the text in question intend the adopted son, the term ^ father,’ 
by a secondary import, would mean the adopting father ,• and that 
is not intended; for it would be at variance with the rule of logic. 

In a precept, the sense of a term is not secondary.” Nor also is 
the second position accurate, since it is forbidden to attach both 
senses to the word ^father.’ Nor is there, as in the instance, 

There are fish and a cow-liouse in the Ganges” — any proof, argu- 
ing the implied intent of a secondary sense. Therefore the text in 
question is relative alone to the son of the body : for conception 
and so forth are the subjects treated on, and it is declaratory of 
the same effect as this and other texts: “Beyond the fifth and 
seventh degree, &c.” 

29. Neither can the objection specified be alleged, — viz. that, 
if the text regard the real legitimate son, it would follow that a 
bridegroom the eighth from the common ancestor, and a bride the 
sixth, might not intermarry, on account of her non-connection to 
his father as sapineja being wanting. For that is no real objec- 
tion from its being founded on a mistake of the ablative case, 
(pituh) for tbe genitive [inflected the same] . Accordingly, in this 
sentence ^Anatritah-patritas-tatha” (^on the mother^s side and 
father’s side, respectively’) — the grammatical affix HasiF conclu- 
sive of the case being the ablative, is used by the chief of saints. 

- (1) Gautama, iv. 3, 4 and d. ■ ; (2) Manu, v. 60, 
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ahoiild a doubt arise from tMs affix also being mml aa fclio iiiflec* 
tion of every [oblique] case,— the ablfitiva is reudereil cortaiu by 
this text of (Jautama,— With the kinsmen on the side of the 
father, (pitri-baiidhubhyah) (vis^. uf the pmcreatorj bcnimd the 
seventh degree, and \vith those on the mother’s side (iiiAtri*ba!Mi- 
hubhyah) beyond the fifth, Thus, that noticed is not any 

satisfactory reply; another must be declared. 

30. This others have propounded—^* Sage.s daeliire these 
eleven sons (the son of the wife and fhe rest,) iw Kpe^eified to Imi 
substitutes fora son; for the obsequies would fuil/’O) Hince in 
this text, the son of the wife and the rest are declariK! to bo siib« 
stitutes for the real, son: by the maxim of logic,™ the Hiibstitiite 
poswsesses his virtue, — the whole virtue of the legitimate boii boiiig 
inferred in ihent, the exception [from marriage with them] of a 
female sapinda of ^hc adoptive father must foihnv.’ 

31. This is not aecumte : for, as representation of tim 
relation of sapinda forbidden by fcliis passage?—^* the roliitioa of 
sapinda is not included’*— would be impossible : lliat not litniig ob- 
tained, the exception of such female could not iiikc* place. Hence it 
is disproved that the exception [from marriage j of ilic female 
sapinda of the adoptive father is established from the rcprcseiita- 
tioii of the virtue of the real legitimate son [existing in the substi- 
tute] by reason of the name of ^son.* For, aiiHloguits to ilm ca»© 
exemplified in the passage,— an anima! being the objoet lio per- 
forms not these two [rites,]** — the reprcsentaliaii of ilie relalioii 
of sapitida which is forbidden being impossible, t ho except ion coiiM 
not subsist. 

82. Therefore, not being otherwise Jiiferribioi llio relation of 
*sapii)da’ in the peculiar family (kula) of tlio adopter m foiitidcd 
only on express texts of law must be admitted. TIiih is declared. 
Eelation of sapipda is of two dcHcripfcioiiH tliroiigli cotiBiwigiiiiiily 
and through connection by a funeral obhition. Of those the rela- 
tion as sapinda arising from consanguinity, being obviously btrml 
in the case of the adopted son,— llcmadri, (after liiiving declaroi 
that relation as arising alone from coiineetioii by ii funeral ublatioii 
and consanguinity,) has determined the relation of sapiricja of sons 
given, and the rest in the family of the adoptive fiitlior as txlioiliaf 
only to the third degree. 

33. And so also Karshnajini—** As many as there may b0 
degrees of forefathers : with so many of thoir own forefathers, let 
sons given and the rest associate the deceased in order ; their soiii 
with two forefathers, their grandsons with one., This k goneral: 
the fourth degree is excluded: therefore this is [a relatioa of 
sapij^d^l extending to three degrees.*’ 

34. TMs is the meaning of the text.— Aocorcling as the 
deceased adoptive fathers may bo sons legitimate, adopted abso» 
lately or of two fathers | as many as there may bo degrees of fore*** 

(11 Mian, m 180# 
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fathers, ^ — three or six; — (that is, in the first of these cases, three, — 
viz., the natural father, grandfather and great-grandfather [of the 
deceased], — in the second, three — viz., the adoptive father, grand- 
father and great-grandfather, — in the third three; — the adoptive 
father and other two, — and three, — the natural father and other 
two, — ) with so many not exceeding six [as the case may be], let 
sons given and the rest associate their adoptive fathers. 

35, The epithet their own is used for the purpose of sug- 
gesting that all these as many as three or six (as the case may 
baj who are forefathers of the adoptive father are divine objects, 
contemplated in the ceremony of ^ sapindi-karana ^ performed for 
the adopted son, by his own son. And hence it being deduced, 
that the forefathers of the adopter are in fact divine objects in the 
ceremony of ^ sapindi-karana^ performed for the adopted son, the 
author propounds a distinction; order their sous with two 
[forefathers] — that is, with two of three and four of six. — On 
this principle let the grandsons of the adopted son perform 
the ^ sapindi-karana ^ for their own father, with one (the father of 
the adopter, from amongst three forefathers of the adopter of 
their own grandfather : or in the case of [such adopter] being sons 
of two fathers, with both grandfathers of their own grandfathers. 
The author points out this rule in respect to the adopted son and 
his issue likewise. 

36. ^This is general — that is, this ceremony of ^ sapindi- 
karana,^ where the adopted son and his son also are sons of two 
fathers must be equally pex’formed [by their descendants] with 
both sets of forefathers. 

37, But if this is the case: the ^ sapi^di-kara^a ^ for his own 
father, the grandson of the adopted son, being performed by the 
great-grandson of that person, with these three, — the son of the 
adopted, the adopted, and the adopter,* — -no alliance by a funeral 
oblation with the three forefathers of the adopter would exist; as 
not one of them even is included. Accordingly, the author adds,-— 

the fourth degree is excluded.^^ The meaning is, — -when any 
person may perform for his own father the / sapii;idi-karai;ia,’ he 
should do it with three, the father and other two ancestors of the 
deceased, not with the fourth. 

38. But in the instance of the real legitimate son is not thus 
the performance of the sapindi-karana [for his father] with three 
forefathers only established by holy writ? Being established then 
by this alone, for what purpose is the inconvenience of introducing 
another express text [to declare it] ? Anticipating this objection 
the author subjoins : ^‘Therefore the sapinda relationship of adopted 
sons is one extending only to the third degree being productive 
of uncleanness and disability of marriage, and consisting in 
connection by funeral oblations.^^ It is not such i^elation including 
the seventh degree, declared in the subjoined passage from the 
Matsya-purana : for this being of a general nature is excepted by 
the special rule [in the case in point] — ®^The fourth in degree 
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and tie rest a, re parkkers of the wipings f of ihe olilationi] . The 
father and the rest am partunpants ut the oblatioiL Hie 
in clesoeiit IS the gim* of the ohlatbin Of rlioHo i!i »3 riikikm of 
Bapii;ida oxtonds to the seventh degree.’*' 

39. Intending merely this, it is said by tin* aiitfinr of the 

Sangraha: The relation as sapiink of fidojirod soih, e.\kmfls to 

three degrees in the family of the nafiira! fntl!er:nrid like tliaf, 
in the family of the adopter* This in a nibyjf hiwJ^^ The men- 
tion here of relation an sapinda in both ra!!iilif».s is with reiTrifiiee 
to the son of two fathers, for it has bemi nhewit that the roroinony 
oPsapiiyli-karaiia^ for biicIi son is pt‘rforiiii*d with iwij sms uf iliret 
forefathers. Of the absolutely adophsi mm^ tiio nbtnoii of Hiipinilii 
in tlie family of tlia adoptefj ecmsisting in i!onnertion by ftiiieml 
oblation, extends to three dc^grees : in tin* faniily tif the miiiiral 
father, arising only from consangnitdfy, it extends to seven 
degrees. To enlarge would be nseless, 

40 . Like this, the. general fiimilyd'^’^ * f/ike fhisd— nnatci* 
gous to the relationship as sapii^da inthegeimnil faiidly likewise 
[of sons given and the restj] is that of the mitnra! father wdiowiiilrL 
butes the seed; not only of the natural father, however, but iilso of 
the adopter, The general family f»f s<nts given and the rest, is 
that of him also who is 'the adopter of mmh s ni given si ml ho iortli. 
By this the rektion of sapindsi is shewm to vary from tin* genera! 
family. Thus, that relationship is in the line of the iiaf.iini! father 
only, not so the genera! family ; on iheeoniran, this is tlwit cif 
both [fathers] even. This likewnse does noi stjiniy to the general 
adopted son ; but is relative t*') the son cjf fwo fathers, n imrlicriltr" 
adopted son. 

41 . Accordingly, sons given and the rent, . ivlio 3i.rf» sona of 
two fathers,] are of two descriptions : llm^e libsoliilely hoiw of two 
fathers, and those immmpletely so. Ilf ihe-^e. tlmse nm mmnl 
absolute klvyauiiishynyaims* who aro given in iidopiicm wiiJi iiu« 
stipulation,— Uhk- is mn of ns two ' -(fhe imfnral liitiim* and llie 
adopter). Tho ineompleto * ilvyumushydyiiiiHH’ am liiov.e wlio are 
initiated by their natural father in ceremoiiieH emiiiig with timfc yt 
tonsuro, and by the adoptive father iw those eoniinmieiiig with xho 
investiture of the characteristic thread, hinco they are iiiiliatiut iiiuier 
family, names of both oven.;, they are suns of two .liithors but i.a-. 
completely so. Should a tdiiUl directly on being born bi-i adoptc*d| 
as his initiation under both family immes wmStd be waidiiig, lie 
would partake only of the family of ilie iidopler. 

42. Intoriding all this, Sntyushadha HajK,— “ of absolnte 

^ dvyamnshyayanas ’ of both, By this coiiijiciiflimiH rule, 

having declared the connection of absolute dv\;iiiiiisliy%aiia» to 
the patriarchal saints in both familieH, the author" by i{iiotlier aplio 
risin eoninieneing,—^* Of ^80118 given and the rest’ like the clvyi* 
iniishyayana, — ^ordains the Hanie eoniKH^tioii with respect to 

those incomplete dvyamnshyayanus. Now this is thus explained 
by Sabaraiv^mL Treating of dvyilmiisliyayaims the author 
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mentiona those incompletely so^ ^^Of'sons given,. &o/^ Unto those 
only, not to issue beyond, [does the connection to both families 
extend]. By the first only the initiatory rites [ending with tonsure 
are performed]. If by the adopter [the family of the adopted] in 
that of the latter : on account of priority. From this alone [the 
same is the case] in respect to a descendant beyond. So also those 
who are affiliated by a descendant of the same general family (as, 
for instance, a nephew by an uncle), are of the adopter's family 
only. ^ 

43. The meaning of this commentary is this. — He only is con- 

nected to both families who has been initiated under both family 
names ; not descendants beyond. In reply to the question, as to 
the cause of connection to the family of the natural father, the 
author says By the first, &o” ^ The first ^ ; — that is, the natural 

father : [the cause is, — ] on account of the initiatory rites being 
performed by him only. — Now the initiatory rites, [alluded to,] are 
those ending with tonsure : on account of this passage from the 
K^lik^-puranai, Oh, Lord of the earth, a son having been regularly 
initiated under the family name of his [natural] father, unto the 
ceremony of tonsure inclusive, does not become the son of another 
man/^U) This has been already explained. He does not become 
exclusively the son of another : but is a dvy^mushyayaija, or son 
of two fathers. 

44. Anticipating a question, as to what, would be the case 
were the initiation performed by the first, the author adds, — If 

^by the adopter, If every initiatory rite from that on birth, or- 

even those commencing with tonsure, be performed by the adopter 
only, the family [of the adopted] is of the latter, — that is, — of the 
adopter only. For this, a reason is subjoined : — ^*’on account of 
priority^^—meaning, — from precedence in the performance of initi- 
ation. 

45. The author declares the family (required to be known), in 
the instance of the issue of the dvyamushy^yajja, and that of the 
[absolutely] adopted son: — from this alone^^ — from the initiation 
taking place under the family name only of the adopter in both in- 
stances, even his is the family of the descendants beyond. 

46. The author alludes to the adoption of one belonging to 
the same general family, — “ so also, &c.^^ That is, — if the natural 
and adoptive fathers belong even to the same general family, the 
distinctive appellations are fixed by the adopter only for the adop- 
tion, and initiation is performed by him. 

47. The text given son must never claim the family and 
estate of his natural father, &cJ^) must be considered applicable to 
the case where every initiatory rite, from that of birth, is performed 
by the adopter only ; but the son given, and the rest who are 
absolute dvj^mushyayanas, belong to both families ; on account of 
this passage of Pari j ata ;—^SSons given, purchased and the rest, 

. . (1) Il.^Oole, Big., 329, clxxxii* 
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who are sons of two fathers, may not marry in either family ©ron - 
as was the case of Sringa and Saisint." ‘ fn either family’—in 
the family of the natural father and in that of the ndopter. ^ 


48 With respect to the sons given, and tho rest, being sons 
of two fathers this text and that uf hiatyi'.sh.tdha, cornmeneinK 
( of absolute dvyarmishydyaijas ”), authorii y. With tho same 
intent it is declared also iu tho I'ravara-inanjari : “ h'or tlie most 
part sons given, purchased aud made, tho wm of tin* appointed 
daughter, and so forth, belong to both general families witli'cou. 
nection to tJie patriarchal saints of each.'’ From this alone cm the 
occasion of the marriage of those appertaining to two families, both 
families with each of whicit their connection to tho patriarchal 
saints IS involved, must be avoided, 

49. Tke Siikkl or peculiar branch of the Vedas is that, of tho 

adopter only. Vasishtha declares so Sprung from om* fol 
lowing a different sakha (or branch of the Vedas) the given son 
even when invested with tho cliaraeforistic thread, under the 
family name of [the man] himself, according to tlm form nrcscribJ 
by his peculiar sakha, becomes participant of tho duties of such 
s^ha; {sva.sakM-bMk).»(i) That duly in which Ids peulit 
(that is the adopter s) sakha prevails, is a duty of such s/ikhd- in 
this he shares or ‘'is participant, &c.” Himh rite only which is 
piesciibed by the sakha of tho adojited must bo performed by him. 

50. The forefathers of tho adoptive molhor only are also the 
maternal grandsires of sons given, and the rc.st : for the rule regard-T 


1 


51. As for what is said by Ifemadri that the precept enjoining 
waddiia m honour of the matermtl gnvndfathe^ 


the perfor 

refers to the natural mat enmi gnindfuther ; that is imieeunite for 
it IS at variance with tlio passage—'' t..f Mm ivhy ims away 

his son the obsequies fad.” Kor is tho capacity of tim mutmS 
grandsires as givers wanting: for by reason of timir alTonliiig tiZr 
msent to the pft (as appears from this passage— «}iuviii|r cciaveiiec! 
bs kindred, &o.; )-they also arc narfcils to the sauHr ilS^r by 
this passage— the funeral cake follows the family and est!ite’"(l 
-the family and estate are declared to bo the cause of performing 
the srMdha; and the estate of the maternal grand lather also 
like that of the father lapses from the son givmn. ilis incaua 

LL° ffp ”p”rVSecI.«r 

formed in honoui of the secondary maternal grandfather and the 


(1) Not found. 
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53. And this even is proper. The adopted son as substi- 
tute for the real legitimate son, being the agent of rites performed 
by a legirimafce son, it follows that he is the performer of srdddhas 
the objects of which are the manes in honour of whom a legitimate 
son performs them. For, without difference, relation to the 
father and other sires of the adopter obtains; in the same manner 
as relation to the general family, the sdkha, the family-deity and 
family-rules of that person : — the term ^ son ^ is used without re- 
striction in these and other passages ; — Fathers desire sons.^^ 

The son who shall go to Gaya, &c.'^^ :~and further : if the 
adoptive mother be espoused according to the forms of marriage 
of the Asuras, and the rest, by reason of the father only of such 
acquired mother being the maternal grandfather to be contem- 
plated in the ceremony of sapindi-karana propounded in texts 
similar to the subjoined ; it is proper that his manes should be 
consecrated in a separate sraddha. At the close of the year by 
sons, the father must be associated with the paternal grandfather : 
the mother must he associated with the maternal grandfather. Thus 
saith the illustrious Yama.^^ 

54. Accordingly, sons given and the rest do not incur the 
guilt of a ^parivitri^ and the like; for a text of Gautama recites; — 
^^By marriage and the establishing a consecrated fire, the offence 
of ^ parivedana^ does not attach to a half-brother, a son given and 
the son of a paternal uncle likewise/'^^^) 

55. 'To a half-brother.^] On the marriage and so forth of 
either of two brothers by different mothers, the sin denominated 
'parivedana^ is not incurred. This is the meaning. 'A son 
given^j It is meant, — that although there be an elder brother in 
the family of the natural father, the adopted son is not (should he 
marry and so forth,) a 'parivitri;^ nor also by such previous 
marriage and the like of the younger, is the elder a ' parivitta ^ or 
person passively implicated in the criminal acts alluded to. 'The 
sou of a paternal uncle.^] On the marriage and so forth of the 
' kshetraja,^ son of a brother begotten [on his wife] by her brother- 
in-law or on the same of the legitimate son of such brother-in-law, 
the guilt of being a parivitta, parivitri and the like is not incurred 
by such son of the hrother-in-law or such ' kshetraja ^ son, respec- 
tively. This is the meaning. 

56. ' The son of a paternal uncle^ in the general sense of the 
terms is not meant: for one adopted is suggested by the expres- 
sion 'a &on given and by reason of there being no grounds for 
supposing an unadopted [nephew to be referred to] (as the prohi- 
bition [against previous marriage, and so forth,] does not apply 
to him,) there can be no rule for exempting him from the same. 

57. Nor must it be argued that from the particular authority 
iu question, the filial relation of a brother's son though unadopted 
is established ; for this is obviated by the several objections before 


(1) Not found. 
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stated: viz. where of ten brothers five were withont male issae, 
and five had each ten sons, it would result that the brothers desti- 
tute of male offspring would severally have fifty sons ; and it would 
follow that the fifty sous would each have ten fathers. Therefore 
the iuterpretation given is the only accurate one. 


BECTION VTl. 

For the legitimate daughter there mag be Ike different subetituks 
corresponding with those for the son. 

1. As on default of the legitimate son, so on default of a 
legitimate daughter likewise, daughters of the wife and tho rest 
are substitutes on account of tho rule of logic, “ on tlefanlt of the 
principal, a substitute, &c.'’ Now she is principal by roason of her 
ijeing the means of completion in the precept enjoying gift and 
so forth. And a daughter produced according to tho precept 
directing conjugal intercourse at due season is such moans j in the 
same manner as rice and so forth acqu!rt,‘d according to the rules 
of acquisition are tho completive means of a sacrifice. 

2. Accordingly, it appears from tho argument exetuplified in 
the instance of tho sacrifice at night, that progeny (prajA) only 
deduced from Sruti and indifferently male or female is liable to be 
produced under the positive precept regarding connubial inter* 
course at due season contained in such passages as this comraon* 
cing — “ Let him approach in due season, &c.” — and inferred from 
these and other conGrmatory passages ; — “ Wo (women) obtain 
progeny from the approach of [our husbands] at duo SOMOU."-— 
“They obtain ])rogeny from approach at due season.” — -For the 
etymology being thus; prajA, (progeny) from ' prajanayafci' (one 
who procreates), by tho word “praja” a male or fetaaie being only 
possessing generative powers is intended ; not one of the neuter 
gender : for such being produced from equality of tho male and 
female seed is a monstrous production. 

S, Therefore should no issue (aautati) , such as is contemplated 
in the passage following, bo produced, descent to a region «)! horror 
is ordained.—*' Not having read the Vedas; not having produced 
issue : and not having performed tho various sacrifices, a regonorata 
man desiring absolution falls to a region of horror.” 

4. What prolongs lineage, is 'santati’ (issue) a .synonym of 
‘prajS.^ (offspring); for a passage of the kosha or vocabulary of 
Amara expresses : 'praJA’ stands for ‘santati ’ (issue) and 'Jana* 
(people). Thus is explained the word ‘ apatya ’ (offspring) occur- 
ring in the passage subjoined; on account of a text of Yaska 
which states,— ‘apatyam’ (offspring) that is, from whom three 
is exem'ption from falling into hell (apakana) : or through ago of 
the kosha— “The synonyms signifying ‘son ’are — Atmafastanayab- 
sfinub-sutah-putrah ; all these terms ‘apatyam ’ and ‘ to'kam ' apply 
to the two sexes,” , ^ 


' '* .i*:. 1; ■ j . 

«,. '‘'.,*1/ ' ,, v«- ^ 

6. ^^For tlie sake of offspring (apatya) were women created : 
woman is the soil ; men^ the sowers of the seed : to one possessed 
of seed must the soil be given ; but one destitute thereof deserves 
not the soil/^’O) 

6. Here pumau (male) is ^ puruman ^ (comprehending 

much) : or its etymon is the root ‘pums^ (to cover, daub, 
Although by this passage from Yaska, the word ‘'^pum^^ (male) 
signifies one knowing much ; — still from this part of his passage in 
question — ^‘^or its etymon, is the root ^^pums (to cover, — it 

must be interpreted as signifying persons both male and female 
possessing the procreative faculty. 

7. Accordingly, Yaska has shewn by the following passage 
that the term ^putra^ there occurring signifies children of both 
sexes (mithuna). That children male and female (mithuna) are 
heirs is declared by these two stanzas. — ^ From my several limbs, 
thou art distilled ; from my heart, thou art produced. Thou art 
indeed self, but denominated son (putra) : mayst tbou live a 
hundred years. ^ — Manu descendant from the Self-existent hath 
declared at the commencement of the world,— without distinction 
that wealth is that of children (putra) male and female (mithuna) 

8. It must not be alleged that the term/ mithuna^ in the 
above passage intends the son and daughter-in-law ; for the text — 

From my several limbs thou art distilled, — would be imper- 

tinent; and the exclusion of the daughter from inheritance accord- 
ing to the doctrine of some, mentioned in this passage, would be 
incongruous. ^^Not daughter thus some. [But by me] the 
male is recognized as an heir : the female as an heiress.^^ 

9. As for the term ^ puira^ (son) used in this and similar texts : 

Heaven awaits not one destitute of a son (putra), that also even 

signifies both sexes. For it is declared by Paiiini in the following 
rule to be a complex expression (formed by the rejection of one 
term and retention of the other) denoting son and daughter. The 
expressions ^bhratri^ (brother) and ^putra^ (son) are severally inclu- 
sive of sister and daughter.”^^ By this is explained the term ^ putra ' 
(son)in such texts also as, — By one destitute of a son, must a sub- 
stitute for the same always be made, 

10. And, as conforming with this doctrine, the indication of 
the affiliation of a daughter will be subsequently declared. 

11. Accordingly, it is said, — Equal to him is the putrika- 
suta or daughter appointed to be son ^^(2 ) — ^ gQ 

• daughter of a man proceed from his several limbs, — and, — If 
by the inauspiciousness of destiny, a daughter should not be born ; 
then that must be propitiated by the observance of rites, such as 
sraddhas in honour of the deceased, on the first day of the dark 
fortnight; in the same manner as the destiny for a son, by sraddhas, 
and the like, on the fourth day of the same.^^ 

(1) Mrada,"xii. 19* ' . . (2) YItJfiavaikya, jii. 128 

(8) Brihaspati, xxt..:§6.; 
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12. “ Thas approaching let him beget a son.” As for what 
is suggested by this, that a son only is the object proposed to be 
produced in an act, the only means for coiripietiiig which is the 
approaching, that is a recital of 'son,’ intended to shew the com- 
mencing act of one desirous of male issue ; the author liaving first 
determined a son,— one of the male and female children alluded 
to by the terra “ progeny ” (praja), — to bo the fruit of the essentials 
(guna) mentioned in the same passage. 

13. And these essentials in this and other texts (" thus, &c.”) 
are explained by the holy saint Mann and the rest to bc,--oii a night 
whose date is an even number, predominance of the virile seed ; 
and passiveness of the woman : — the moon being in an auspicious 
mansioE : — the ceremony, ‘ pmnsavana,’ — dcstitiy and .ho forth. 

14. It is explicitly propounded by Asval.tjnuia alsf), that in 
marriage, a son and a daughter arc the fruit of particular 
essentials. — “ Let the man take the thumb of tho woman repeating 
the portion of the Vedas — ‘ I take your hand for your prosperity 
should he thus desire — ‘may my children bo born males only’— 
[let him take] the fingers alone -. if his dtesire bo for female issue, 
the hand in the middle : it both be desired, the hand in the middle, 
including the thumb.” 

15. By this is explained the passage— “On the odd nights, 
daughters, 

16. Therefore, in the same manner as the son by reason of 
being the means of procuring heaven as the agent in the perform- 
anoe of the srdddha and so forth, is principal j tho daughter also 
being the same by reason of her being the means of accomplishing 
the precept enjoying gift, the sraddfaa, and so forth ; on default of 
her, a substitute i.s proper. 

37. “ ‘ Dnhitd ’ (daughter)— that is — ‘ dura-bitd ’ or ‘ ddre- 
hit4’ one remotely benefiting ; [derived] like ‘ dogdh 1 ’ (a milker).” 
By this analysis S'aska shews that the daughter benefits her father 
by means of her son also. Manu likewise ; “ Now between the sons 
of his son and of his daughter there sub.siists in this world no 
difference : for even the son of a daughter delivers him in tho next 
like the son of his son.” And in the Mahaldmrata tins speech of 
Gandh4ri : “ This one daughter born aftt*r otio Inmdnid suns shall 
be mature. Hence I shall obtain worlds acquired by a daughter’s 
son.— This is my persuasion.”— In another authority also : “ Are 
daughters also real legitimate children of their father and mother? 
Formerly one falling, being upheld by a daughter’s sons, did ascend 
to heaven.” — ‘By a daughter’s sons,’ — by the .sons of M.%chadhi 
of the description denominated ‘kanina’ throngh funeral rites 
performed on the eighth lunar day and the like. 

18, Consequently on failure of the real legitimate daughter, 
for the sake of obtaining the heaven procm-ed by tho daughter’s 
son, the constituting the kshetraja and other adoptive daughters 


(1) Manu,iii,48. 
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even substitutes is established. Nor is there any express passage 
of law as to there being a substitute for rice, [that it should be 
objected, that there is no express passage authorizing a substitat© 
for a daughter.] 

19. If this is the case, then, in the same manner as on the 
death of the husband, the brother-in-law is a substitute, so on the 
death of the wife the sister-in-law would be the same on aooouBt 
of her exact resemblance in point of consanguineal relation to the 
father-in-law, viz., her own father. . 

20. This objection if made is inaccurate. The designation of 
^ wife^ is not in consequence of ^consanguineal relation to the father- 
in-law,^ but from being the lawfully wedded spouse of the husband. 
Now, the sister-in law is not such: where such essential exists in 
younger wives, in that case one [according to the order of age] 
may be the substitute for the eldest. Accordingly, the chief of 
saints hath negatively declared this : Another wife of equal class 
[with himself] existing, he should not cause a religious act to be 
performed [by one of inferior class] ; amongst several wives e<{ual 
in class except the eldest, no other officiates in a sacred rite.‘’^ (i) 

21. Therefore it is established by reasoning even that these 
may be substitutes- Of these from amongst the following five 
subsidiary daughters, viz., the daughter of the wife, that of hidden 
origin, the damseTs daughter, and that of the twice-married wo- 
man, Manu himself has propounded the production of the daughter 
of the wife; — On failure of issue [by the husband] the desired 
offspring may be procreated either by his brother or some other 
sapinda on the wife who has been duly authorized, It is meant by 

r this that on failure of issue of both sexes, as offspring male or 

female is the object desired, [that begotten by a kinsman] is a sub- 
stitute for either as the case may be. 

22. As to the other four subsidiary daughters in question 
there is no necessity for an express rnle for their production : for 
their existence proceeds from the inclination of individuals. 

23. The names of these [subsidiary daughters], are only 
those adduced (v. § 21) corresponding with those of the sons: for 
the cause from which they proceed is the same even in respect to 
both. 

24. And their being substitutes for the legitimate daughter 
is established from analogy even from their originating partially 
from poi'tions [of the husband and wife] ; in the same manner as wild 
rice (nivara), is shewn to be a substitute on defect of the cultivated 
rice which ripens in the rains (vrihi). Now, such portions are 
partial, because the counection being through portions of the wife 
only, relation through portions of the husband is wanting. 

,25. Allowing, however, that by force of analogy the daughte^^ 
of the wife and other four secondary daughters are substitutes for 


(1) Mann, ix. 87. 


(2) -Manu, ix, 59, 
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the legitimate daughter, how are a daughter given, one purchased, 
a daughter made, one self-given and a deserted daughter, (no 
analogy applying,) substitutes ? 

26. This objection is invalid. — To those descriptions of daugh. 
ters also analogy even does extend : since an exact resemblance 
exists through equality of class and so forth, as intimated by the 
saint—“This law is propounded by me in regard to sona (tnnayeshu) 
equal by class"’ and this passage was already oiplaim'd in treat- 
ing on the substitute for a son. 

27. Rut admitting that the daughter of the wife and other 
four daughters from relation as containiiyg portions of the nmtlier 
—and the daughter and the other four from equality of cl.-isH—are 
substitutes; still since there is no dillcre;jce in their rosemldance, 
how is the order [of snecessiunj as provided for [in the ease of 
sons] by thi.s pasasgo (“ on failure of the preceding tho next in 
order is heir, &c.,”) to be applied ? 

28. This objection is wrong : we reply,— by tho greater 
worthiness of each sucees-sively. Tliis Vishpii deelare.s — “Among 
these the preceding successively is the inoro wart}iy.”(R Now 
worthiness is distinguished into whflt is temporal ’drishta) and what 
is spiritual (adrishta). Tiiafc which is temporal proceeds from 
relationship through consanguinity and tho like ; tliat which is 
spiritual from being purified and so forth . And the text in question 
intends a restrictive rule : in tho same manner a.s such texts, as— 
“ Should he not procure the ‘ Soma ’ creeper let him even admit the 
' putika’ plant, &c.” 

29. Rurthor particulars may be consulted in thoKesnva-Vai- 
jayanti, my commentary on Vishnu. 

30. Instances indicating tho substituto for a daughter are 

found in tho Ptirdnas. Amongst these tlio recital to Dasaratha iiy 
Snmantra of the prophecy foretold by Saniitknmara in tho IWia- 
kdnda of the Riiinayana is an indication daughter given. — “ In 

the race of Ikshv<ikd one very meritorious shall bo born : by narno 
the warrior Dasarafeha: illustrious and constant in truth. (Jreat 
friendship shall subsist between iiim and tho inagmniiinous king 
of Anga ; and ho shall possess a daughter of o.xalted destiny of tlie 
name of Santa. Bub the king of Anga (called Loiiiapada) will be 
destitute of issue. That monarch shall entreat the king thmratha 
thus;— 'I am destitute of offspring. Oh! versed in morality, let 
this girl Sfet^ of excessive beauty, with open heart be given me, 
for the sake of offspring.’ — ^Then, that Raja Dasarathn deliberating 
in his mind shall give the girl Sinta to tho sovereign of Anga. 
That king, having taken the damsel, (his de.sires lieing falfilled,) 
with gladness of heart will quickly go to lits capital. That poten- 
tate _ shall bestow the damsel on Rishya-sringa, Ac,” Thore also 
is this address of Dasaratha to Loraapada, “ Let your daughter Sslnti, 
Oh warrior king ! go with her husband to my city — an affair of 


{!) Vishnu, XV. Si8. 
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importance has arisen/^ Thei’e is likewise the address of Loma- 
p^da to Eishya^sringa This king Dasaratha is my amiable 
beloved friend. For the sake of offspring for me^ this beautiful 
girl v/as given by him to me who demanded her : 0 Brahmin, 
S^nta is most dear to me ; as myself^ oh ! sage^ he^ this king^ is thy 
father-in-law/^ 

81. In these quotations from the expressions^, — let be 
given shall be given ^^—^Hiaving taken — and given — a 
rule for the gift is manifest. So it being premised^ [that the king 
of Anga will be] destitute of issue, it follows from the conclusion 
of his prayer for the sake of offspring that the daughter given, 
resembling the legitimate daughter, is a substitute for issue. 

32. An indication of the daughter purchased is found in 
HemAdri from the Skanda-purana : One even of a different.family, 
having, through gold, made the daughter of another his own, is 
capable of bestowing her [in marriage], according to legal form.^^ 
Also in the Linga-purdna — After having conferred with the 
parents, having made his own a damsel, perfect and free from every 
defect : by the gift of great wealth, having brought her [to his 
house] : having presented her with new clothes of good quality : 
having adorned her with ornaments, let him honour her with scented 
necklaces. He is first well to consider causes, their respective 
families, constellations and so forth : he is to study their respective 
dispositions aud after having liberally gratified both, she is to be 
given by him to a Brdhmin only who is conversant with scripture, 
a practiser of devotion, one who hath well read the Vedas, and a 
student of theology.’^ 

33. In these quotations, from the expressions — having 
through gold made his own by the gift of wealth, — 
authority for the purchase [of a daughter] is manifest. 

34. An indication of the daughter made is found in the Hari- 
vamsa, where the offspring of Sura is enumerated. [The author] 
having thus premised, — Ten males were begotten by Sura on 
the chief queen, the daughter of Bhoja, viz. — first Vastideva, the 
long-armed, surnamed xlnaka^-Dundubhi &c.^^ — then continuing, — 

Next to him Deva-Bhaga was born ; then Deva-Sravjlh ; then Ari4- 
vrishti, Kanavaka and Vatsavan : after these Grinjinm, Syama, 
Samika, Ganduslia — and of him were five daughters — and having 
thus enumerated the five — Pritliu-kirti, Pritlia, and also Sruta^ 
devii, Sruta-srava, RfAjadhidovi, likewise. Tliese five were mothers 
of warriors,"’ — subjoins-—^' Kunti made Pritlia his daughter: Pagdu 
married her : on whom was procreated by the god of Justice the 
king Yudhishtira well versed in morality 

35. In this quotation since by the verb ^ made," the act of an 
agent even is shewn: the female [the object] is a daughter made 
[kritrima] , 

36. Also in the Padma-pur^na, in the part treating on the 
Bhauma-vrata or fast in honour of the planet Mars : ‘^Formerly 
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there was Saaaiidika,.'a- Brahmin tlioroii^sthly read in the Vedas: 
his wife Sunandikawas harren j but extremely anxious [for issue]. 

No offspring was born to him : from eontiiiiiing barren^ [|)rcmiiature] , 
old age came on. Himself having taken her [iti^ adoption],*— 
Susi.la'^ who was the child of another, bt^antifu! in form and burn 
in the family of a Brahmin, was edueaieal by him: and that 
Briihininl also cherished . her in her hunm as lua* dangliter : and . 
she was* given in marriage to the Brahmin Bomesvaru. who then, 
according to the form declared in the Vedas, irnirricui her, i%c., 

: ■ 37. Here the specification of himself Iniving takem indb 
cates an instance of a daughter made : and iho eonstfimtion 

was educated by himself is not aeeiirale ; for tm the iigciit to 
the verbs Halving^ and ^educating ^ is the same, as shewn by the 
past participle Miaving taken ^ it is established tliat the act of 
educating is l>y himself. 

33. An indication of the daughter sedf-given miisl be soarcdied ! 
for in the other Puranas : One, the daugliter deserted, ocf rirs in this ! 
passage from the first Parva of the llahabharatji, reeitiiiig the '* 
conversation between Dushyanta and Sa-knntuhi Visv;imitra ^ 
begot Salmntala on Menaka. Menaka having descniml that infant '■;) 
born on tlio bank of tlia MaliiiJ river, mi the <le!ightfu! tabh*dancl 
of Himavat, after having performed tiio necessary ritos at that j 
river, repaired thence quickly to the asstunbly of ImlriL llio birds i,, 
having seen that infant sleeping in the forf‘hi uniiilmldtetl by mot “ 
and abounding in lions and tigers siirroiniclc?d it on all sides with v 
a view that the voraciouH devemrorsof Mesli might not hurt the cdiilcL J 
The birds then guarded on all sides there the duiiglikff of Mimaki; !'l 
and I going to sip water saw her sU‘e|)iiig Hurrminclml in the 
beautiful uninhabited forest by birds, ilaviiig liroiighl la*f thence I* 
I adopted her as iny daughter. The mukor of the body, Hie be- 
stowor of life, and he wlioso foed is eaiim, fcliest^ three in order are :> 
declared to bo fathers in holy or<iirmnce. Htiice h!h‘ wan surrounded ’’ i 
in the desert forest by birds, her name iilso was in cmns€»r|iioiice 
fixed by me Sakinitala. Thus reeogiiizo, ^’'Oh ! Bnilimiii, my 
daughter Sakuntala/' Hnkuntald said: asked, this Im de- 

clared to the groat saint to bo my birth* Do you, oh Lord of inoii, 
regard me as the daughter of Kan?ii, I consider Kaiiva uh my ' 
father : I know not my real fatlior.^^ 

39, Here, from the use of the expresHion— ha fin g de- 
serted ’^—authority for the deserted or diHcarded limigliter is 
obvious. Hence, it is easy to establish authority for each by in- 
stances appropriate to each respectivedy. It is uhcIcss to enlarge. 
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SECTION VIII 

On the mourning ) and so forth^ of^ or for ^ the ado'pted son, 

1. Next uncleanness [on occasions of birth, and death] in 
respect to the adopted soii^ is determined. That is not reciprocal, 
in the family of the natural father, on account of the text of 
Mann : A given son must never claim the family and the estate 
of his natural father. The funeral oblation follows the family and 
estate, but of him who has given away his son the obsequies 
fail/^d) 

2. The terms ^funeral oblation^ and ^ obsequies^ in this text 
are inclusive of every observance in honour of manes, uncleanness, 
and so forth ; for the exclusion of the family and estate, which 
are the cause of presenting the funeral oblation, and so forth, is 
mentioned : and it is a restrictive condition that uncleanness which 
is spiritual, precede the presenting the funeral oblation, and so forth, 
in honour of the dead. 

3. And hence, the funeral oblation being barred, the exclu- 
sion of uncleanness is even implied ; .for by well considering such 
passages as the following the concomitancy of the funeral oblation 
and uncleanness appears, — Whether one of the same family, or 
one not belonging to the family ; whether a male or a female ; who- 
ever, on the first day, presents the funeral cake should complete 
the rites till the tenth : and so also, it is not well for those who 
previously receive anything from the performer of these rites/^ — 

Whilst the uncleanness lasts, a libation of water, and one 
funeral cake,^''(2) — therefore, there is no reciprocal uncleanness, 
and the like, between the adopted son and his natural father, and 
the rest. 

4. As for the text, — Impurity (agham) arising from seminal 
connection also continues three days^^^^) — that is overruled by 
this passage : But of him who has given away his son the obse- 
quies fail^\- for it applies to instances other than that of the 
adopted son. Besides, since it appears that family and alliance 
by oblation of food are collectively the cause of impurity, the liba- 
tion of water, and so forth; should one of these essentials be 
wanting, impurity and the rest, occasioned (partly) by it, does not 
exist. 

^ 5. Accordingly, Sankha and Likhita : ^^The connection as 
sapinda from family must be recognized as extending to the 
seventh degree : and the funeral oake, and the gift of water, purity 
and impurity, are consequent on it/^(‘l’) 

6. On the death of the son given, and the rest, the unclean- 
ness of the adoptive father, and others, endures for three nights^ 


(1) Manu, ix. 142. (3) Not foimi 

(2) Vishnu, xk. 10. , ■ ■ (4) Not found, 
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This Brihaspafci declares Wives, having taken to otlior men, 
and children by the wife of another, being dead : tho bust of the 
regenerate, having bathed, are purified.”(lJ And this riilo for 
uncleanness applies to him only to whom the relation of wife or 

son refers. 

7. Manchi separately propoancls [tlic uucleatimjss] of wipiij. 
das of tlie fatLery conuecto'd vvitliin the third degree. On occa- 
sions of birth and death likewise, [the period of iiiipiiriiy,] for 
the first and second [husband,] is three iiigliis : where the im- 
purity of tho father endures three niglitn, that of the sapinijas 
lasts one day.’’ 

8. Although no impurity of the adopiofi by accoplaiic© of 
sons given and tlie rest, (who are alrcjady born,) as arining from 
their birth obtains : still uncleanness is incurred from the birth of 
their offspring. But on account of tlie birth. td‘ the m)ii of the twice- 
married woman, in his own house, uncleimness on that occiision 
is fit. Thus is impurity from birth shewn. 

9. This, however, regards sons of ec|ual class only. Accord* 
ingly the Brahma-punina ; — Excepting the legitimate son, on the 
death and birth of tho sou of the wife, and the rest, always in every 
class, tho impurity ot those equal by class, endures three nights.-— 
This is a settled point,” 

10. ^ Always^ — that is — ^at anytime subsequent to investi- 
ture of the cliaraoteristic thread. 

IL [Prajapati also] : Wives having taken to atiollier, and 
children by the wife of another, [being dead] : those of tlio sam# 
general family are purified by abiutioa : utter three days at least, 
one versed in the divine truth.” 

12. Although, [it may be alleged, that] on the death of tins 
adopter, the uncieanness of the adopted son, for ion diiys, is lioi fit, 
since the [general] rtdafciou <d- sapiijda and connection by idoiifeily 
of family, associated tugetlier, are wanting [in him] ; and no 
special rule in that respect is at present found : still, by ’the follow- 
ing passage of Marichi, uncleanness for tea ditys is propoiiiidoi 
for the purpose of the disciple’s performing the necessary rites in 
honour of his deceased Hluru/ '^The disciple of a deceased ^(luru/ 
performing uninterruptedly for ten days^ with food for manos, thi 
obsequies for a father, is purified 

IS, Here tho term represonis tlio preceptor and 

other superior ; and such venerable superiority obtaiiia in tlii 
individual in question [tho adopter], on account of his perforimtag 
the rite of investiture, and so forth.— ThereCoro, in erne of the 
adopter having performed the initiatory rites of the adopted, 
the impurity of the latter endures for ten days j if this be not the 
case, for three nights only t on account of the text before eitodi" 
(§ 0 )* 


(1) Hot found. 
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14. So on tlie death of a sapinda of the adopter^ related 
within the third degree^ the nncleanness of the adopted son is for 
one day : for the text in question of Marichi recites^ — that of 
the sapiijdas for one dayd^ 

15. On the death of one connected by an oblation of water, 
and one belonging to the same general family, ablution only is 
necessary on account of the text of Prajdpati, before cited (v. § 2.) 

Wives having taken to another, and children by the wife of 
another being dead, those of the same general family are purified 
by ablution, 


SECTION IX. 

On the funeral obsequies to be iierformed by the adopted son, 

1. Next the funeral rites, performed by the adopted son, are 
described. On this subject, Jatiikarna says : — Annually let the 
son of the wife, and legitimate son perform [obsequies] according 
to the parvana form : the other ten sons should perform the rite 
dedicated to a single ancestor.'^^ 

2. ^ Annually^ — from this general mode of expression, al- 
though the monthly (am4vasya) and other periodical sraddhas be 
inferrible, that only on the anniversary of the day of death is 
meant. For the words — ^^the anniversary of the day of death^^— 
are expressly used in this text of Parasara. [Sraddha] by the 
legitimate son, for a father who has departed this life, on all 
occasions is in honour of three ancestors ; but that by those of a 
different general family (aneka-gotra), is the rite consecrated to 
a single person on the anniversary of the day of death.^^ 

. 3, The expression — ^ those of a different general family ^ 
(aneka-gotra) — in this text does not intend the maternal grand- 
father, and the rest : for its construction as intending a secondary 
son, as contrasted with the legitimate son, is proper, — from its 
proximity in the same sentence with the terms ^ father^ and 
"legitimate son ^ : for otherwise [no contradistinction between the 
legitimate and secondary sons being meant,] if the meaning in- 
tended be conveyed by merely declaring that, [a sraddha] in 
honour of three ancestors must be performed by the son on the 
anniversary of the day of the fatlier^s death, it would follow that 
the specification of the term " legitimate ^ were impertinent. — Nor is 
there any restrictive rule that on the anniversary of the day of death, 
merely the rite consecrated to a single person takes place for the 
maternal grandfather and the rest. 

4. Accordingly, Marichi says : — Commencing with the father 
of the mother, three are considered maternal grandsires* Let the 
sous of daughters perform for these funeral oblations as for the 
father/^ 

5. By ordaining*^ in this text, funeral oblations in honour 
of three maternal grandsires, the parvana or double rite only is 
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inferred. From the expression as for the father ” an option of 
performings for the maternal grandsires alsOs obsec|ii!es in tW form 
ofparnina., or ekoddislitas is not obtained ; for the sentence in qiies- 
tioix is meant to enjoin the absolute necessity bu- the perforuiaucc 
of obsequies in honour of the niatenuil. grandfathm*, 

6. Besides, why should not also thc3 term ^ yearly ’ in the fob 
lowing text, like the word ^ annually^ ^ [in Jatukarmib text (§L)] 
~[supposmg this word, there occniTing, to have such import, J in- 
tend the magha, and other periodical sradcihaH, Excepting tlio 
first sixteen .sniddhas, with rites performed with fire, incimled, 
— and the yearly obsequies, — at the remaining sraddhas let six 
cakes be presented : this is a settled rule/^ 

7. Biioukl it bo oljjectcd that this would be an itdended con- 
sequence, it is wrong, for it "would follow tliat tht*- son given and 
the rest, at the ditferent poriudical Braddhus w’oiild perforin an 
ekoddishta rite. Now this is not meant liy any one* For if the 
term comprehend any sraddhas in genera!, other SKiddlias (as 
must be underKstood from riia term ‘^remaining’), not existing, any 
exception would be impossible. 

8. Therefore this- is the accurate exposition of tln^ law,— that 
on the anniversary of the day of death, in hoiumr of iln^ father and 
the mother, a parvana sraddha only should bo perforiiieci by the 
legitimate son : by the other (the sou given and the rest), merely 
one consecrated to asbgla-aucestor. enlarge bo lisoloss# 


■■ SECTION X. 

On the miccemmi of the adopied 

1. The iriheritanca of the adopted son is mm j'lropoiindcd.— 
On that subjoet Vasishtha says When a son has iieen adopted, 
if a legitimate son be afterwards born, the given boii slnires a fiiiirth 
part/hri(a) In default' of. him ho is entitled to the whole* 

2. Thus is the Dattaka-Mimanma, compiled by ilio forlwimte 
Nanda Panditft, the sou of the furtumite iliima Fnmiitu, Dliariiiib 

dhikari, completed. 


fl) Yasishtlia, XT. it 

{(f) Tins text lias been variously iiiUTpreteil in Ou? variotiB Ifigli Vom% tad 
the share of the adopted mm therefore varies ia the riilferetit Pp^sidem ies. hi 
Bengal the 4w.k)ptod sern gets a Uairth of the whole estiUe. lit Bouibav jind Miidriis 
the adopted son gets a fifth of the whole estate, the suhseiifieiUly htirii 
son getting the renaming fourdiffchs (mm Tummohai v, Krimi Jl»e/ee. I ^Sutli. iZZi 
dyvamr.MikiatchiflM^i.lLC.ik) 
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A TREATISE ON ADOPTION. 

BY DETANDA-BHATTA. 


SECTION 1. 

Reason of adoiMon — Who may adopt — What description of son — 
How to he selected — Preference to he given to a hrotliePs son — 
The gijt hy whom to he made, 

1. By the favour of Chandrikala, the Dattaka-Chaudriha^ the 
dispeller of the doubt arising from what was not propounded in the 
Ohandrika^ is compiled. 

2. The whole body of law relative to the adopted son^ ordained 
for the Kali age^ which was not discussed by me in the Chandrika, 
in treating of the eighteen topics of litigation, propounded in the 
texts of Manu, and others, is fully and specially expounded here. 

3. On this subject Manu says: ‘^A son of any description 
must be anxiously adopted by a man destitute of male issue, for 
the sake of the funeral cake, water and solemn rites ; and for the 
celebrity of his name.'’^(i) Atri: “ By a man destitute of male issue 
only must the substitute for a son of some one description always 
be anxiously made for the sake of the funeral cake, water and 
solemn rites/T^) 

4. ^^By a man destitute of male issue : that is, by one to 
whom no son may have been born : or whose son may have died ; 
for a text of Saunaka states : One destitute of a son, or one 
whose son may have died, having fasted for male issue/^ 

5. Therefore, although by the birth of a son the exemption 
from debt, deduced from the text of Manu subjoined, may have 
taken place, still on the death of such son, for the sake of funeral 
rites the affiliation of another son is indispensable. By the eldest, 
at the moment of birth a man becomes father of male issue, and is 
absolved also from debt to his progenitors. He, therefore, is entitled 
to take the estate.‘’^(^^ 

0. The term ^ male issue ^ (putra) here used includes by im- 
plication the grandson, and great-gi’andson ; for these equally with 
the son present oblations of food and preserve the line. Otherwise 
it would follow that there might be an unnecessary adoption. It, 
therefore, results that only one destitute of a grandson and great- 
grandson may adopt. 

(1) Not found. (2) IL Cole. Dig., 421, cccxil 

(3) Manu, ix. 106, 
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male and singular, being atfcribiited to tiio adopter, by tlio exprea* 
sion a man destitute of male issne/^ any limitation is impoHod to 
the effect that the same person must not bo adopted by two indifi- 
duals nor any son by womexi. . For the adoption of the DvjnimnBh-. 
yliyai^ or son of two fathers by two persmiB will bo presently 
declared; [and] women with' the sanction of their liusbanda aro 
competent to adopt as’.Vasishthfi shews : Let not a woimiii aitlicir 
gire or receive a son -dn adoption, unless with the asHcnit of her 
husband/db ' ■ 

8. substituted^ Ho is of eleven descriptions, the son 
of the wife and the rest. Thus Manu [onlaiiis] : ^LSages declar©^ 
these eleven sons (the son of the wife and tlie ri‘si) as sjiccified by ' 
sages to bo substitutes for tlio rend legitimate* son for the sake of 
preventing a failure of obse(|in{*sd’t‘ii ilriliasjmti also: Of the 
thirteen sons wlio have been enttniernfed by Maiiu in ihenr order, 
the legitimate son and appointed daughter are tlse cause of Itneag©*' 
As oil is substituted by the virtuous for ghee, so are elevcm song 
by affiliation substituted for the legitiiimte son iiiui fippoialed 

daiighter/d'-b 

9. Of these, hD%vovor, In the presentnge, all are not rccogriisseit 
For a text recites : — Sons of many descript ions who ivero iiiiide 
by ancient saints cannot now be made by men,— by rwwriB cif tliiir 
deficiency of power and against those* other than the soa‘ 
given, being substitutes, them is a prohibition in a passago of law 
•wherein after having been premised “ ^llio recognition, as sons' 
of those other than tho legitiinato sou and son giviui/^— it k 
joined—'^ These practices sages pronounce t«> bii forbidden in the 
kali age/^Fd 

10. The rules relative to the adoptc^d son uvm now propouiMled* 
On this subject Saiinaka ordains 11m adoption of a son by auj 
Brahmin must bo made from amongst Hapir4tiH or kinsmen cotH 
nected by an oblation of food : cm on failiire of those, an ^ asiipiytla ^ 
or one not so connected ; otherwis© let him not adopt/* 

IL Here Htnee it is mentioned generiilly, froiu amongst 
^ sapindas,* it is meant from such both of the same or ii different 
gotra and, accordingly, on default of a*aapiiuja* kitisiiiaii, cm© 
belonging to the samc-j gotra, and failing this laltVr, a person eveti 
of a different gotra is to be adoptc^d. Bdkala dccIiiroB this i "Let 
one of a regenerate class destitute of male issue on that accemot 
adopt as a son the offspring of a ^ .sapinda * relaticm particularly p 
or also next to him one born in the aaine gotra. If such exist iiofe| ' 
let him^adopt one born in another gotra : except a diiiiglitiTk »ou^‘ 
and a sisterk son, and the son of the mother^ sister.” 

12. ^'Otherwise let him not adopt.” By tliis is prohibited 
the adoption of on© not a Brdhmin, that is, of a KstiatriyI, who 

(1) Vasishiha, xv. 5, (3) llrihiispirti,’ 

(g) Mami, ix. 180. {4i ihul xxiv. 14 

(5) IL Co}e. Dig., 406, ceixsx. 
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does not belong to tbe same caste, Thns Manit declares : He is 
called a son given who is alike and affectionately disposed and 
whom his father or mother gives as a son in a time of distress^ 
confirming the gift with water/^(i) 

13. In a time of distress the adopter being destitute of 
male issue. Alike belonging to the same class. 

14 Alike not byclasS;,but by qualities suitable to the family. 
Accordingly, a Kshatriy^, or a person of any other inferior class, may 
be the adopted son of a Brahmin. As for this interpretation by 
Medhatitlii, it is thus reconciled. Where there may be no real 
legitimate son, although as being inferior in class, the Kshatriy^ 
and the rest are not entitled to present the oblation of food and 
water ; still their filial relation may be legally established by reason 
of their being beneficial in perpetuating the name and the like; 
but as they are beneficial only in a small degree they only receive 
maintenance. 

15. K^tyayana declares this : If they be of a different class 
they are entitled to food and raiment only.^^(2) Saunaka also : If 
one of a different class should, however, in any case have been 
adopted as a son, he should not make him the pai’ticipator of a share ; 
this is the doctrine of Saunaka also.-^^ — By Tajnavalkya also it 
is declared that one of the same class presents the funeral cake 
and participates in a share : but the filial relation of one of a differ- 
ent class is not denied ; — and Vriddha Tajnavalkya explicitly 
declares this : A person of the same class must be adopted as a 
son. Such, a son performs the oblations and takes the estate ; in 
default of him, one different in class, who is regarded merely as 
prolonging the line. He receives food and raiment only from the 
person succeeding to the estate.^^ 

16 In fact, the construction of the word ^ alike’ (sadrisa) in 
Mann’s text (§ 12), as signifying of the same class ’ is only proper ; 
for elsewhere the riglit of partition as an heir of such adopted 
son is shewn: and the participating in the inheritance of one 
unequal in class is impossible. 

17. Except a daughter’s son and a sister’s son.”(«) This 
prohibition against the daughter’s son and sister’s son refers to 
those other than Sudras. Accordingly Saunaka : Of Ksliatriyas 
in their own class positively, or [in default of a sapi^ida kinsman] 
at least in the same general family as that of the spiritual guide 
(Guru). Of Vaisyfe, from amongst those of the Vaisyd class : of 
Sudras from amongst those of the Sudra class : of all classes life©-* 
wise in [their own] classes only and not otherwise. But a daughter’s 
son and a sister’s son are affiliated by Sudras. For the three 
superior classes, a sister’s son is nowhere [mentioned as] a son.” 

18. Since there are no distinct and peculiar gotras of 
[primitive] Kshatriyas, ^ at least in the same general family as that 

(1) Manu, ix. 168. (2) II. Cole. Dig,, 439, cocxxxvi. 

(a) Fule note (a), p, 376. 
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of the Bpiritnal, guide’ is specified; for it is declared in the passage 
subjoined, that one of the castes in fniestion belongs to such general 
family. “ He specified the gotr!i.s of the (iuru for Kshatriyas and 
Vaisy^s.” 

19. “ In [their own] classes only, not ntlierwi.se.” This is -i 
restriction intended to forbid the adoption of one of a difi'orent 
class; otherwise the text of Kiitjdyana before cited would be 
contradicted. 

20. In respect, however, of the subject 
that] where a brother’s son may exist aiiionj 
only i.s to be adopted. 'I’his Mann ordains ; “ J f 
of the Avhole blood be pos.sessed of male issue 
that they all are fathers by means of that son.”' 

‘af there are several brothers, the sons of 


t [it is to bo observed 
g.st near kin.smon, he 
if one among brothers 
Mann pronounces 
Brihaspati [nl.so] ; 

,v 1 ■ . ' - the same 

mother on a son being born to one even of them, all of them are 

declared to be fathers of male is.Hue.”C4 UndiT these two texts if 
a brother s son is m any manner capable of being a substitute, it ig 
inferred that another is not to be adopted. 

21 . “ Offspring must be produced : this precept is peremptorv 
in some manner or another it must bo complied with.”* Hinco the 
representation of the filial relation hero [contemplated] obtaiLiJ 
the brothers son; the effects thereof, viz., the offering of the 
funeral cake, libation of water and the like, and exemption from 
exclusion from heaven would bo accomplished [by his existence! ; 
hence there can be no reason to attain the sumo objoct otherwises 
consequently a brothers son though unadopted ia filia!!? related* 
in contormity witli this text of lirihut Parasilra: “ hot tlfe nephew 
of a paternal undo destitute of male i.H8iio be lii.s .non • ho^oulv 

obsequies and offer oblations of food and 3 
water. Hence, a brother h son oxi.sting, no affiliation [of him or 
another], as a son given, and so forth, takes place, 

22. This argument i.s unsound : for although, bv reason of 
the nephew s possessing tlio olomenta of the filial relation ho mav 

ana so lortti . still, as the celebration of namo ami the dim nar 
petuatiou of lineage would not bo attained,~for t!m sake of^the 
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daugliter^ whetlier formally appointed or notj shall produce from a 
husband of equal class, the maternal grandfather becomes the 
grandsire of a son^s son : let him give the funeral oblation, and 
take the*inheritance/^(i) 

23. But, if where even a brother's son may exist, the consti- 
tuting [him or another] a son given and so forth be legal ; then, 
though in the texts subjoined, the resemblance of the virtue of a 
son is shewn to obtain in the son of a rival wife, where even such 
son existed, the affiliation of a son given and so forth by the step- 
mother might take place. Brihaspati: — ^^The same rule is also 
ordained in respect to many wives of the same person.^^(2) Mami : 
^^If among all the wives of the same husband, one bring forth a 
male child, Manu has declared them all by means of that son to be 
mothers of male issue.^^(’^) 

24. Should it be thus objected, it is wrong. In the same man- 
ner as where tlie curd, — which is the object contemplated by the 
person proceeding to produce the grumous substance alluded to in 
the passage of the Vedas subjoined — is wanting, it is that snbstance 
which causes the individual to proceed therein and not the whey 
or serous part [incidentally produced] ; for that not being the 
object is of no use. — He mixes coagulated milk (dadhi) in boiled 
milk ; that is a curd of two-milk whey (amiksha), — an oblation to 
the Vaisvadeva set of divinities, and whey for horses.^^ Or — in 
the same manner, as on the anniversary of the death of a father, 
the ceremonials of a pdrvana rite having been completed in 
honour of the father and other two paternal ancestors in ascent 
above him, — a parvana rite is not recommended on account of the 
sraddhain honour of the maternal grandfather and other two male 
ancestors [on the mother^s side] : for the commencement of the 
same depends on the sraddha in honour of the paternal ancestors, 
[which, in this instance, would have been already completed] : — ^ 
So also in the case in question, the affiliation of a son by a woman 
proceeding legally, with the sanction of her husband, to constitute 
for him male issue, only takes place where no son of that person 
may exist. But if he have any, although she may be destitute of 
the same, such adoption does not obtain ; for to proceed therein 
would be unproductive of the object, 

25. In that case she would not be exempted from exclusion 
from heaven. In anticipation of this objection, the two texts of 
Manu and Brihaspati, by propounding the existence of filial rela- 
tion in the son of a rival wife, [to his step-mother,] provide for 
her exemption from exclusion from heaven and the performance 
for her sraddha ; for except the offspring of her husband she can 
have no other. 

26. Since [a wife] can have no other offspring but the issue 
of her husband, the son in question even preserves her lineage. 
Therefore, where the son of a rival wife exists, m the whole 


(1) Manu, ix, 136. 


(3) Mkuui ix. 183* 


(2) Brihaspati, ixv. lOO^ 
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l)0Bafifc even of a son is attained^ no affiliaticnij f !ij tli© stap-motliorj 
of him or another,] as a son given and ho forth, takes place,— But 
as the capacity of prolonging lineage docs not obtain in a brollier^s 
son, although such son imifBxki; a son given and ho forth muBt 
he affiliated : there is in this respect a inaimhil dilTnroiu c. 

27. But if, n, brothor^s son existing, flic afliliatioii of him wily 
is indispensable where there may he only om^ brc)lh0r^H son, in 
that case the adoption cannot take place; <m aceoimfe of the texi 
of Vasisli ha, which recites,—'^ An only hoii let no initn give or 
accept. — For he is destined to prolong tije limj of hkmwmiQm/^ih 

28. Should this be alleged, it is not aecnuiite. Fertile te*\t 
in question is applicable to a case other thaJi that of the DvyA- 
mushyayana,or son of twofathers. — In thecaseoF the Dvyrimiishya- 
yapa, the e^ctinciion of lineage contemplmed in the elan^e of the 
text containing the reasori would nob take plan* ; ami an imiicatioii 
found in the Fnranas as to the afiiliation, by Vet.ibi, <»f the hoii as 
[his brother] Bhairava. Thus — ^^Accordingly he jjihairava) at 
some time cohabited with Urvasi, a celastial nymph, ami procreafod 
on her a son named Suvesa. ..Vetala also aiiiliaieil him as his sou : 
and in coiisec|acnce, by meatm of this son, both attaintMl iieiivenly 
salvation/^ 

29 . In answer to the question --by whom is a son to be givcm t 
Saunaka declares : By no man having an only son m tlie gift of 
a son to be ever made. By a man having severa! sons such gift is 

to be anxiously made.^^ 

30. The author apprehending an extinction of lineiig'O in case 
of the gift of a SOB by one even having two hiiiih says; ** by otio 
having several sons.'^’ 

31. ^But by a woman the' gift may be mmh with her hunbiiiiirs 
sanction if he be alive; or even without it if he be dead, have ami** 
grated or oiitered a i^digioiisordcnv— Accordingly, ViwiBlilhii : ** ficl 
tot a woman either give or receive a son iiiilasH witJi tln^ liSHont of 
her husband hd 

32. Now, if thora bc3 no prohibition there is assent : mi arcouiit 
of the maxim: ^^The wish of another, not prohibitml, ih iisHeiited 
to/ —Yajfiaviilkya suggestH the indepimdeiico of f!io woiiiiiiu fie 
whom his father or mother gives is a sou givim.’b..^Al8o in iMiotlier 
place, ‘^deserted by bin father and mother or eithtuM)! tiicmi/h*b 

(1) Vasishtha, xv. li m cl 4. (C| VasiKliiha, xr. 

(U) yajmtvalkym ii. 

(u) Bm note (ir)^ p, 
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SECTION IL 

The form for adoption — The most eligible period for selection — Uules 
under certain circumstances — The adopted son may be son of two 
fathers. 

1. Next Saunaka propounds the form for the adoption of a 
son. I, Saunaka^ now declare the best adoption : One having no 
male issue has died, having fasted for a son 

2. A.doption] the form for adoption. Having fasted] having 
observed a fast on the day preceding the adoption. Vriddha Gauta- 
ma has — The impotent man or also one whose offspring has died.-’^ 

3. Having given two pieces of clobh^ a pair of ear-rings, a 
turban and a ring for the fore-finger to a pinest religiously disposed, 
a follower of Vishnu and thoroughly read in the Vedas. Having 
venerated the king and virtuous Brahmins by a madhuparka.’^ 

4. If the king be at a distance, [he should thus venerate] 
the chief of the village ; for a text recites : having invited all kins- 
men, and the chief of the village also.’^ Brahmins.] The plurality 
meant by this word is restricted to three on account of the argu- 
ment, exemplified in the instance of the white partridges. (^0 The 
venerating Brahmins is with a view to their asking [the child in 
adoption] . 

5. Both a bunch of sixty-four stems, entirely of the kusa 
grass, and fuel of the palasa tree, — also having collected these 
articles: haying earnestly invited kinsmen and relations: having 
entertained the kinsmen with food, and especially Brahmins : having 
performed the rites, commencing with that of placing the conse- 
crated fire, and ending with that of purifying the ghee : having 
advanced before the giver let him cause to be asked thus : ^give 
the boy The giver being capable of the gift [should give] to him 
with recitation of the five prayers, the initial words of the first of 
which are yo-yajnyena, &c.^^ 

6. ^Should give^ is understood — kinsmen’] the kinsmen 
of the father and mother. ^ Relations ’] sapindas. The inviting 
these is for the sake of witnessing. — Having entertained invited 
kinsmen, and Brd,hmins previously appointed, and (on account of 
the conjunction “^and’) invited relations. — This is the meaning. 

7* The same author continues. — Having taken him by both 
hands with the recitation of the prayer, commencing,—*^ Devasya- 
tva, &c. : ’ having inaudibly repeated the mystical invocation, — 
^ Angad-angat, &c.;’ having kissed the forehead of the child; 
having adorned with clothes, and so forth, the boy bearing the 
reflection of a son.”(^) 

8» ^Reflection of a son’](^') the resemblance of a son, — or, in 

(a) Vide discussion in the 8th sutra of the 1st pada of the 11 th adhyaya of 
Jaimini’s Mimamsa. It is there affirmed by a long course of reasoning tJiat tiie 
plural number in the word ‘ partridges ’ in a certain Vedio text denotes the number 
three and not any iiidcfnite number beyond two. 

(&) Vide not© (aj, p, (c) Fide not© p. 394 
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otlier words,— the capability to IiaTe been begotteB by tlie adopter* 
through appointment and so forth* 

9. The text contmues* — '' Accomputiiecl \yith danoiiig, n(mu\<, 
and benedictory words, having seated him in the middle? of the 
house; having according to Hastra, ofTercul a biiriii ofTeriag of 
milk and curds (to each incantation^ with reciiatiun of the mystical 
invocation ^yas-tva-hrida^-— the portion. ol the liig-VijdiAj coiniiieh" 
cing, ^ tnbhyam-agne\ — and tlm live prayers of which tlio inhhil 
words of the fii^st arc Somt?-dadat/ 

10. Vriddha Gautama.— ^ Let liliii cauKc to be olfcircd, as 
burnt offerings, an hundred obhitions of milk, with ghoe, contem- 
plating in his mind, as the object, the lord n! crciitcd beings, wiih 
recitation of the prayer,—^ praja-pate ini-clct.Iiiid ” 

11. Vasishtha.' — A person boiiig ahtmt to adopt a son should 
take an unremote kinsman or the near rohition of a kiiisinan; 
having convened his kinsmen, and ammiinoed his inleiitioii to thy 
king and having offered a burnt offering witli recitation of the 
prayers denominated * Vyahriti/ in the middle? of his dm^elliiig* But 
if a doubt arise let him set apart like a 8iidra one whoso kindred 
are remote. "For it is declared in the Vedas, * many arc saved liy 
orie.'^^G) 

12. ^Dwelling ^3 house. ^A doubt^] if from the great dif- 
ference of the country and language of one whoso kiosnsen tr© re- 
mote a doubt arise as to his lineage, disposition and m forth ; ting 
being the case till the ascertainment of thfjsa parliciihirs lot him 
not initiate such person.— On this point, a rifiison isiwiigned,— 

many arc saved, &c.’^ ^ .Many the father and either ancestors. 

13. One of these forms is indiaponsabkn 

14. In coutinuatiou Saunaka says : ** Lei ih© boit of the 
regenerate, to the extent of his abilityi bestow a gratuity on iijo 
officiating priest; a king half avou of Ids doiiniiioii ; next in order a 
Vaisvii three hundred coins; a 8&c!rd the whole oven of his properly ; 
if indigent, to the extent of his iiieansd^ 

15. ^ Half his dotnmioid] the produce for fine year of half 
his dominion; for a text of Vriddlia Gautama reeites : “ Lot hirii 
proffer the profits arising from half his dominion received in one 
year/^ According as he may be ift a superior, midilliiig or in- 
ferior condition [let a Vaisyd give] three iiiiiidrecl pieees cif gold^ 
silver or copper, respectively : on account of the foit of Vriddha 
Gautama Let him proffer three hundred pieces in gold or in 
silver or in copper according as his condition may lici superior or 
otherwise*^^ ^Hie wholo pronertvn that is. the acfiiiisition hv hbv* 
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VedaS; a bunci. of sixty-four stems of the kusa grass and fuel of the 
^ puma ^ tree. Then having invited kinsmen into the middle of the 
dwelling : and having made a representation to the king : having 
sat down by the direction of a Brahmin in the assembly : having 
caused to be exclaimed auspicious day ! benediction ! prosperity ! 
having performed rites commencing with the recitation of the 
prayer — ^ yad-devay-jana/ — down to the placing the vessels for 
water: having advanced before the giver, let him thus beg, 

' Give me this son^ — The other replies, ^Igive^ — He receives the 
child [and says ;]^ I receive thee for the sake of religious duty: I 
adopt thee for offspring ^ — Then having adorned him with the cloths, 
the ear-rings and ring : having performed the investiture and other 
ceremonials down to the kindling a flame of fire; having dressed 
the oblations, he offers a burnt offering after having recited the 
incantation in the first chapter of the [Yajur] Veda commencing 
— ‘^yastva-hridakirinamanymana^^ — with recitation of the sacri- 
ficial prayer — ^^yasyaivam-sukrite-j^ta-veda, — he offers aburnt 

offering. Next, having performed the burnt sacraments, where 
the prayers denominated ^ vyahriti^ are recited : and that designated 
^svishti-krit^ with other ceremonials, being completed, down to the 
bestowing an excelleot cow he presents the fee [saying ; ^^yours are] 
these two cloths, the ear-rings, and the ring likewise.'^^ But subse- 
quently, if a real legitimate son is born, he [the adopted son]^ 
succeeds to a fourth share — so says Baudhdyana/Ti) 

17. In case no form, as propounded, should be observed, it 
will be declared that the adopted son is entitled to assets suflioient 
for his marriage. 

18. On the subject [of adoption,] Manu says : A given son 
must never claim the gotra and estate of his natural father. The 
funeral cake follows the gotra and estate : but of him who has 

given away his son the obsequies fail. 

19. It is declared by this, that through the extinction of his 
filial relation from gift alone, the property of the son given in the 
estate of the giver ceases ; and his relation to the family of that 
person is annulled. 

20. And, accordingly, since extinction of relation to the family 

[of the natural fatliei",] and so forth is shewn, and as a text recites, 
— ^Het the father initiate his own sons,^^— the initiatory rites even 
of the adoption, which are yet to be completed subsequent to adop- 
tion, are to be performed by the natural father are not to l)e cancel- 
led. ^ For no' authority in respect to the renewal of these is forth- 
coming; since the removal of the taint of the seed and so forth, and 
the acquisition of Bra-mhinhood, as suggested in the following texts, 
have already taken place. ^^Thns the sin produced by the seed 
‘'and womb acquires expiation, " As a picture is produced 

gradually by many lines, Bramhinhood in the same manner proceeds 
by the observance of forrn.^^O^) 

(1) Baudhayana, vii. 5, 1, 7—16. (2) Manu, ix, 142, 

(3) II. Cole, Dig., 301, cxxxiv, 
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2L Otlierwise it woald follow froiii flio toil sobjoiaeci, tlit 
he would have to perform alBo ilie ritoB PuinsHVfiiMi ariri Biiiaa** 
toiiuayaua. Lot the taiher himsidf porhmiu the itiiti&icirj. 

rites (or oil lib default some othen in their order/^^ Now, this 
would be improper I for it would not bo vumkivnt m*if!i approved 
practice : besides, as his authority lo perform initiatory rites is froii 
his relation of father HubBe(|uent only tu adoption, the iininnpe* 
tency of the adopter in luspeet to riros whieli shotild take plaot 
previous thereto, follows ; for the appropriiito iiiiie <tf perfnriiiimci 


22. But if, however, tho initiatory rites wliieli Mlioidii liav® 
taken place previously Imvo not been performed Ijy the iiiiliirat 
father, they are, in that case, to be eompleli^d by the iidop|f»r e?eri, 
on account of the indispeiisuble nenmssity of removing the iiiiufcof 
the seed and womb and for the sake of fireserviiig the r>rder 
prescribed for the performancH* of the rites in qucHiioii, 

23. And, accordingly, if tlic rite of iiivestitiiro inertdy lie per- 
formed the filiation of the sou given, as sou of iho iolo|if.i»r is com# 
plated in conformity with the text <if Vasisbtlia subjoiiiefi Bui 
this must be understooil in respect to tm adoption taking pkct 
within the primary Hea>^on for the rite in ipiestism which cxumcb to 
the eighth year; otherwise tlie capacity td' having Imeii iibie to 
perform that rite, during the principal Hcason being* wiiiitiiig, ai 
there would be no competency for the Hame at n st*co!uliiry Heasoii^ th© 
rito would remain unperformed^'— Bpriing from oiu* following 
a different Hakha, (or bniiieh of the \'i»das/i |!ie given mn even 
when invested with the charaelcristic tlireiid under tise fiimily 
Bame of the man himself, according* to the form jircsrribeil by liin 
peculiar Sakha becomes purtieipuut of llie ilutiinH of stich S4kli4/^ 

24. And relative to the subject iii c|iieslitiii, [it in to be 
observed, that] should an egrecuumfc sidisist slipiilurifig tliiife the 
son adopted should beK<m of the mitura! father iiticl atloptive father 
likewise, a special rule for Ids parlici|aitiiig in the family of botli 
by reason of being a Dvyamushyayuna will fie declam!. 

25. Oh ! lord of the earth, a ho» having iiecti regiilitrly luitb 
ated under the family mmm cd’ Ids [imtumlj father, unm ili© 
ceremony of tonsure, docs not bccomo the mu of iviiother iniiu. 
When, indeed, the ceremony of tonsure and olhar ritf*s of iidtiidioii 
are performed [by the adopter] under his own family wmm [iheii 
only] can suns given, and tlm rest be ccmsiilered as isHiie: else they 
are termed slaves.— \\ hetlier he be one wIioho iidtiiitiou Inns lieci 
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■under tlie family name of the natural father bears no filial relation 
to the adopter j hut such relation obtains, where the ceremonies 
commencing with that of tonsure are performed by the adopter 
only^^ and ^^if a child whose tonsure has been completed [by 
the natural father] or one past five years of age be adopted, in 
that case, his filial relation does not accrue — are inaccurate. 
For a repetition [of the same position in two sentences of the 
same pa-vssage] would result; the generally received rule, as 
recognized by all good persons in respect to the filial relation 
previous to the investiture of the characteristic thread, of one 
also adopted under fi ve years of age, would be invalidated ; and 
the adopter dying at that juncture, incompetency [of the adopted] 
to perform his obsequies would result. 

27. On the contrary, this is the meaning of the passage. — Filial 
relation [to the adopter] of one initiated down to tonsure, under 
the family name of his natural father being first barred, — on the 
repetition of that ceremony and the rest, such relation is exempted 
from the prohibition ; and accordingly, since previous to the 
performance of tonsure and the other rites by the adopter, the 
servile state of one initiated of him who has passed his fifth year 
is intimated, after the performance of that ceremony and the rest 
[by the adopter,] filial relation to him is established. In respect 
to one whose initiation has not been performed and a child who is 
under five years of age, this relation is obtained by law alone, and 
this is well known. 

28. Or this may be the interpretation a son [if adopted,] 
though initiated as far as tonsure iDy his natural father is not a son 
[to such father] the author having thus premised such sou not to 
be filially related [to his natural father], the sentence ‘^anyatascha- 
putratam yati^ (meaning ^ and he acquires filial relation to another ’) 
is subjoined as a reason : and thus the objection that one term, 
^putrah ^ (son) and the particle ^ cha^ are unmeaning is obviated. 

29. And thus, on account of uniformity of import with the 
text of Vasishtha before cited, (v. § 23.) by the compound epithet 
^ chudadya^ in the denotation of which the term ^chuda^ is not 
included, rites commencing with that of investiture for persons 
of a regenerate class would be suggested ; but for Sudras marriage 
and so forth is implied. 

30. After the fifth year.’^C^O This regards a Brahmin, seek- 
ing the fruit of holiness resulting from the study of the Vedas. For 
since the fifth year only is the principal season for the investiture 
of the characteristic thread of one desirous of such holiness, as is 
shewn by this text, — ^‘^For a Brahmin desirous of holiness, result- 
ing from the study of the Vedas, the fifth year, &c.^’ — the passage 
in question has the same foundation. But for one not so desirous, — 

after the eighth year, the adopter, 

31. [In adoption] respect should be shewn to the several 
principal seasons, for the performance of the upanayana rites of 


((f) Vide note (a) p. 388* 





the Kshatl'iyil and the Vaisyd, respectively, h'or ho only to whom 
authority produced in the principal season might iiave attached 
is capable to perform such initiatory rite at u secondary soason [if 
not qualified by the renewal of tlie ceremony of toitsunq precodod 
by a sacriiice for inalo issue.] 'J’lii.s has b(f(;n in elTect stated 
(v. §23). — But ia regard to tonsure, attention to the secondary 
seasou may bo observed on account only ttf express pasKagos 
of law. 

32. 'Sacrifice for inale is.suo.’ Sinett a ])erson of the three 
first classes only i.s coinpotent to perform this ity such person, the 
filial relation must bo completed through the rites of toDsuni and 
the rest, preceded by a sacrifice for mule is.sue. But, by a .SddrA, 
the same even [is produced,] through the riUi of iiiarnago alone. 
Thus the whole is unimpeachable. 

83, And thus the practice of all the ancients, ove-n in re.spect 
to the adoption of a sou uulimileMl to any particular time is iiphuid. 
Ifor the construction suggested is self-evident. 

8 t. Abo in the same manner under the s{>cond inferjirotntion, 
(§ 28) the exclusive filial relation to the natiiriil father, of the lulopted 
son, whose tonsure has been completed, having been llr.Ht barred by 
the conjunction ‘and’ in the aentonta*, — “and he uctjuircs filial re- 
lation to another” — a common relation to the iiaturu) and ndoptive 
fathers is obtained; on account of both even having performed 
initiatory rites: and this must he undcr.-<tc>od where there may be 
astipulation to this effect between the two,— “This is son ton* 
both,” andsuchonlyis called iiDvyaauishyayanu iiaviugtwu fathers, 
and belonging to two gotras. 

35. Bat is it not seen that the kshetraja or son of the wife 
only is son of two fathers Accordingly ildrita — [“ 'riio husband] 
living, [at the time of the appointment] they call jtlio offspring 
of the same] the son oftliewife: for [the natural father] has no 
control over him. Where ho dead [at such time,] they call him 
Dvyamushyuyana : for there can be no doubt as to who w.%k the 
natural fathcr,”ti) Mjiiiu says : “ But the owners of the seed and 
of the soil may ho considered in this world as joint owners of the 
crop, which they agree by special compact, in consideration of the 
seed, to divide between theni.”t‘^J The spcciiti compact proposed 
is a stipulation between the owners of the seed and soil, both des- 
titute of male issue, to this effect,— “ Jliiie is the soil, thine the 
seed : _tho offspring produced shall belong to both.” Confonnably, 
there is this text,— “A son begotten by one wlio has no male isjue 
on tbe wife of another man, under the legal uppointment, is law* 
fully heir and giver of funeral oblations to both fuiiii)!cs.”(:i'— But 
this relationship in question does nob appear to apply to the son 
given; on the contrary, the following ])HSK})g« ul Aianu before 
cited is eonclnsivs even of an opposite meaning. “.A given son 
must never claim the family and estate of his Jiatural father,”!*) 

■ i}j If Cole. Dig., 303, ccxli, (^'lAjua7nlkyfi,'iL 

(2) Mbuu, IX. (4) Manu, ix. 142. 
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36. Should it be so contended it is wrong; the relation to 
both fathers of the son given also is established : since by referring 
to this text of Baudhayana, — What is declared in respect to one 
even of many^ regulated by the same law^ let him perform that, 
for the whole even. They are considered of the same description,^^^) 
the rules regarding the son of the wife are obtained in respect 
to the son given and the rest likewise : and the following text has 
a general application in the Pravai4dhy^ya of Sankhyayana : — He 
should perform two sraddhas, or at one, contemplating them 
separately, he should designate at each oblation, both the adoptive 
and natural fathers ; together with the two ancestors in imme- 
diate ascent above each/'’ 

37. Accordingly, Saty ashadha by the compendious rule, — ^^o£ 

absolute Dvyamushyayanas, of both, — having propounded a 

relation to both families (including the patriarchal saints) of 
absolute Dvyamushyayanas, who ai^e sons of the soil, applies by 
analogy, the rule regarding these [to sons given and the rest,] by 
another aphorism, commencing,— of sons given and the rest, like 
the Dvycimushy%ana, &c/^ — and this is explained by the commen- 
tator : — Treating on absolute Dvyamushyayanas, the author men- 
tions those incompletely so, — Of sons given and the rest, &c/^ 
unto these only, not to issue beyond, [does the connection to both 
families extend.] If the initiatory rites are performed by the first 
only [the family is his :] but if by the adopter, that of the latter 
on account of priority. Through him only in the case of descen- 
dants beyond, [the family is determined]/ ' 

38. ■ The drift of this explanatory passage is this. — As in the 
case of the son of the wife, — should there be an agreement between 
the two, the adopted son participates in the gotra of both ; other- 
wise where the whole of the initiatory rites have been performed 
by the natural father only, he shax^es the gotra of such father; but 
in the case of the initiation being performed by the adopter, in 
that of the latter, — that is, the adopter, on account of ^ priority,^ — 
meaning superiority. ‘'Through him only, in the case of descen- 
dants beyond, the gotra is determined/ 

39. Accordingly, Paithinisi : Those sons given, purchased, 

made, and the son of an appointed daughter, who are in such case 
afiiliated through the adoption of a holy saint by another, are sons 
of two fathers.^^ 

40. The meaning is this ; Where a mutual agreement between 
the natural father and adopter exists ; [those affiliated] thi’ough 
the adoption of a holy saint, that is, one propounded by a holy saint, 
are Dvyamushyayanas. — This is clearly declared [in the Prayoga- 
parijata.] ‘‘Sons given, purchased, and the rest are sons of two 
fathers : their marriage may not take place in either family even, 
as was the case of Sringa Saisira.^^ 



(1} Kot found* 
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41. Tlie state of a son given us Dvydintisiiyayaiia, cannot • 
obtain since the property of the natnrai father in sucii sou not 
being extinguished, the rule for the gift propemidod in the text— 
“Whom the father or mother may give, t’te.”— w<ju!<i be unmeaiimg. 

42. It cannot thus bo objected. From gift, preceded hy ;ni 
agreement, such [as that promised,! in tho case in ijneation eVeii 
tho common relation [to both fathers,] of such given hoh, j.s eaiji- 
blishod ; like the property of the owner, (^sitice he iiitiwelf is one of 
the honoficiarics) in water made common, (as a river,and so forth,) by 
a relin^uishmeait; alluded to in sneh jiassHges, an that subjoinod.) 
the object of which is every creature: and whie.h extiiiguiHhes d,e 
peculiar property of tho individual himself. “ This water is relin- 
quisliedbyme as common to all beings, let all creatures enjoy it 
by bathing, drinking, and immer.siun.” Fnuiigh has beem said. 


BKLTION III. 

Funeral riles performed hi/ the ahhidukhj fnhpletl 
Beyamushyaijanar^lMation of supiiula, in the j\ 
adoptive and natural fathers, rcHpeedotly. 

1. Next, the funeral rites performed Ity a s 
determined. In respect to these, although the son 
adopted, yet tho legitimate son existing, In' is tint 
officiate in the sixteen sniddhas ending with the sa 
for his superiority in rank is denied by Ifevulafw 
real legitimate son being subsipiomiy born, stiperi 
from ago does nut vest in them.”(i> And a text of 
recites: “ Amongst these, the next in order is heir 
funeral oblations, on failure of the ]jreecd!ng.’’(-) < 
adopted son in every respect resembles the reul leoiii. 
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double rite. For the text of Jabala,— By one preserving a conse- 
crated fire, the sr^ddha is to be performed always in the parvana 
form — corresponds with the Matsya-purana. By those, other 
than the real legitimate son, and the son of the wife indifferently, 
whether they do or do not preserve a consecrated fire, a rite in 
honour of a single ancestor is to be performed. This is an esta- 
blished rule/^ 

7. An aphorism of Sankhyayana propounds a distinction in 
respect to the observances prescribed for the Dvyamushyayaria. 

Having duly performed the preparatory ceremonial called 
avanejana, where there may be a diversity of fathers both at each 
oblation/^ 

8. Where there may be a diversity of fathers at each oblation, 
both the natural father and the adopter,-— “let him celebrate is 
understood. 

9. In the Pravaradhyaya also. “Those who are begotten by a 
paternal uncle, for the obsequies of a single person, are the sons of 
the adoptive father only. Then, if there be no issue begotten on 
their [the natural fathers^] wives, let [the sons begotten on the 
wives of others,] take the estate and offer in their honour obla- 
tons [consecrated to three ancestors] ; if, however, there should be 
[such issue,] still such sons should present funeral cakes to both 
even [accoi’ding to the text of a venerable saint,] the adopted son 
should form two sraddhas or at one, contemplating him sepa- 
rately, he should designate at each oblation, both the adoptive and 
natural fathers ; together with the two ancestors in immediate ascent 
above each/^ 

10. The meaning is; — where there may be no express agree- 
ment on the part of the adoptive father [that the adopted sons shall 
belong to both ;] and [the natural father,] may not have other 
offspring : and where there may be such agreement by that person, 
and such offspring may exist, relation to both fathers obtains. In the 
passage cited, an option in respect to performing distinct sraddhas 
is contained. 

11. Nor does this [merely] refer to the son of the wife; for 
by the compendious rule of Satyashadha,— of sons given and the 
rest like the Dvyamushy^yana, &c.^^ — the rules regarding such son 
are shewn to be applicable, also to the adopted son who may be 
son of two fathers, 

12. Accordingly Hantar “ Of these, in the first place, the 
tutelary saints of the natural father [are those of the adopted son]. 
He should perform two several sets of funeral oblations, each con- 
sisting of two; or designate both at each (eka) oblation [of one 
set ;] his son — in his second, his grandson, in his third [should do 
the same] . Some hold three to be partakers of the wipings ; others, 
that they extend to the seventh degree/^C^) 


(1) IL Cole, Dig., 863, ccHh 
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13. ^Of these’ — That is from amongst these fathers, in the 
first place, the set of tutelary saints of the natural father— in the 
second, that of the husband of the wife [are those of the adopted 
sou who] has thus two sets of tutelary saints.— In each (eka) 
oblation’’— a repetition ^ [of the word 'eka’j is understood on 
account of the text of Apastamba, ''If son to both fathers, he 
should designate both at each several oblation/’d) ' In his second ’] 
at his oblation to his grandfather, the son of the Dvyamushyayana. 
' In his third’] that is,— at his oblation to his great-grandfather, 
the grandson of the Dvyamushyayana. 

14. Blit if the adoptive father died first [the son] should 
present the oblation [first] to him ; if the natural father then to 
the natural father ; should both have died [at once,] then let him 
present first to the natural father and next to the adoptive. Marichi 
declares this : " He who may be procreated on a widow by a kins- 
man or one unrelated should first present the oblations to and 
perform the sr4ddhas in honour of the adoptive father, and after 
this to the natural father. If in any instance the adoptive father 
should survive [the natural one,] let the issue present [the obla- 
tions] first to the natural father : but the same must be given [to 
him] last [should he survive ; the adoptive father] being dead. 
If both may have died [together, the oblation must be given,] first 
to the natural father : after him the son should present the same 
to the adoptive father. Should it not be first offered to the natural 
father, it does not endure.” 

15. By this, the performance of a piirvana rite, by the son of 
both fathers, on the death of either even, is shewn. 

16. In the same manner, by parity of reasoning where there 
may be a diversity of mothers, the sires of the natural mothers, are 
first designated by a son, who is son to two fathers, at the sraddha, 
(suggested by the passage subjoined) in honour of the maternal 
grandsires: subsequently, the sires of her who is the adoptive 
mother — "Where the paternal sires are honoured, there certainly 
are the maternal.” 

17. But the absolutely adopted son presents oblations to the 
father and the other ancestors of his adoptive mother only ; for he 
is capable of performing the funeral rites of that mother only: 
and thus, in conformity with the spirit of the passage, "He is 
[destined] to continue the line of his ancestors,” — which is sob- 
joined as the reason, [in the text of Vasishtha], the prohibition 
[therein], — " let not a man give an only son,” refers to an adopted 
son, other than the Dvyamushyayai?a, or son of both fathers; 
for [where the adopted son is such,] no extinction of lineage 
ensues, as has already been declared. 

18. The relation as sapintja, is next considered. This extends 
to three degrees ; in the family of the natural father, by reason of 

‘ (1) Apastamba. (2) Attributed to Fitamahaln 

Sarasvati Vilasa. 
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consanguinity : and in that of the adopter^ through connection by 
the funeral cake. 

19. This Karslin^jini declares. — As many as there may be 
degrees of forefathers : with so many, their own forefathers, let 
sons given and the rest associate the deceased. In order, their 
sons with two forefathers, their grandsons with (samam) one [should 
do] the same, — The fourth degree is excluded. This [relation of 
sapijgida] extends to three degrees/^ 

20. This is the meaning of the text — : according as the de- 
ceased adoptive fathers, may be sons legitimate, adopted [abso- 
lutely] , or of two fathers : as many as there may be degrees of fore- 
fathers, three or six, with so many, let sons given, and the rest 
associate them ; — that is — connect by admixture of funeral cakes. 
— Of the cases in question, where the adoptive fathers are real 
legitimate sons [the forefathers, with whom their association is to 
be made,] are three, viz., the father, paternal grandfather and 
great-grandfather ; where sons adopted absolutely, three, viz., 
their adoptive father, grandfather and great-grandfather; and 
where sons of two fathers, six, viz., their natural father and the 
other two, and their adoptive father, and the other two. 

21. And thus it is intimated, that those who are the bene- 
fitted manes, contemplated at a parvana rite, performed by the 
adopted son himself, are the same at the sapindi-karana ceremony 
also celebrated for the adopted son by his own son : and the sons 
of an adopted son should perform his sapindi-karana with his 
adopter, and two ont of the three forefathers of this latter. — And 
in the same manner the grandsons of the adopted son should per- 
form the same — that is, the association of their own fathers, by 
admixture of funeral cakes with — (for ^ sama ^ is used by Karshna- 
jini in the sense of this preposition,) the adopted son, the adopter, 
and one out of three forefathers of that person : viz., the father of 
the adopter. 

22- ^ The fourth degree is excluded.^] Whatever person, at 

any time, performs the ceremony of sapindi-karana for any one 
does the same with three forefathers only of that individual; — by 
this, [which is the meaning of what preceded the passage cited] 
the exclusion of the fourth degree is established. The propound- 
ing the same position, [by the passage in question,] in conformity 
with the rule of logic, — a position having been established, its 
re-introduction, is for the sake of a peremptory rule — is meant 
to bar the relation as sapinda [to the adopted son] , of those, who 
(in the case of a real legitimate son,) would have partaken of the 
wipings of the oblations ; by reason of their being precluded there- 
from [in the present case] . The author declares this very position 
[in subjoining ‘ this : ^ that is, ^this relation of sapinda, &c. 

23, And thus, the general relation of sapinda extending to 
the seventh degree, which is propounded in the Matsya-pui4na, in 
the text subjoined, is barred by the special rule in question. — “ The 
fourth and the rest in ascent are the partakers of wipings, the 
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father and the others participate in oblations of food;, the seventh 
presents tbe same.— The relation bj oblations of food, ot these, 
extends to the seventh degree/' Consequently, the contrary 
doctrine suggested by Hanta, in this passage, They piopound tlie 
partakers of the wipings to be three, or according to some they 
extend to the seventh degree " — is consistent, [as the opinion of 
the opposer of the correct doctrine,] 

24. This very position is elsewhere compactly declared. — » 
^'But of adopted sons, the relation of sapipda extends to three 
degrees in the family of the natural father ; and in like manner 
in that of the adopter ; this is a fixed rule." 

25. The relation of sapinda extending to three degrees in both 
families is propounded in respect to the son of two fathers : ior his 
performing the ceremony of association by admixture^ of f^nieral 
cakes, with two sets of three ancestors is declared [by Karslniajini.] 
But the connection by funeral oblations of the absolutely adopted 
son obtains in the family of the adoptive father only : on account 
of the extinction of the funeral oblation of him, who hath given 
away his son, intimated in the following text of Mann, before cited 
— given son must never claim the gotra and estate of the natural 
father ; the funeral cake follows the gotra and estate : but of him 
who has given away his son the obsequies fail.tU 

26. The sons given, purchased, and the rest who are adopted 
from those of his own general family by observance of form 
acquire induction into the family [of the adopter] . — But the relation 
of the sapinda is not included." ^I’he meaning is — sons given 
and the rest though adopted from those of his own general family 
by the observance of form only, participate in the family [of the 
adopter]. But the relation of sapinda i.s not established in them ; 
and such relation not obtaining in those belonging to the same 
general family, of course, it cannot subsist in tliose of a diffc^rent 
general family. As for this text of Vriddlia (lautama, it is pro- 
hibitory of the relation of sapinda extending to Bovtm degrees, 
which might be inferred from analogy to the real legitimate son : 
or it bars the impurity for ten days and so forth, arising from tbe 
relation of sapinda. — But it does not prohibit totally such relation 
on account of the several texts before cited. 

# 


SECTION IV. 

The impurity of the adopted son on occasions of birth and death — 

Eis marriage. 

1. Next the impurity and so forth of the adopted son [on 
occasions of birth and death,] is determined. In respect to this 
topic [it is to he observed that], there is no reciprocal impurity of 
the absolute adopted son in the family of the natural fatlier ; for 


(1) Manu, ix. 142, 
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relation to liis family and tlie presenting in his honour, funeral 
oblations being barred, the extinction of impurity is an obvious 
consequence. But the Dvyamushy%a]?a has to observe impurity 
in both families, 

2. In the Barhma-purana [it is written,] the son given, the 
son self-given, the son made, as well also the son purchased, and 
the deserted son, who are always to be cherished, belong to a 
different family present distinct oblations, and perpetuate a differ* 
ent lineage, and on occasions of birth and death become impure 
for three days/^ 

3. Parcisara. On occasions of birth and death, impurity for 
three days is ordained for him, who, whether of a different or of the 
same goh’a is initiated and adopted by the will [of the adopter]/’ 

4. So also, excepting the legitimate son, on the death and 
birth of the son of the wife and the rest, a general impurity, lasting 
three nights, always takes place in every class. — This is a settled 
point/^ 

5. ^Always’ — subsequent even to the investiture of the 
characteristic thread. As the relation of one, though of the same 
general family, to the family of his adoptive father is attained 
through the observance of form, after the previous extinction of 
relation to the family of his natural father ; there is no distinction 
between an adopted son of a different general family [and one of 
the same]. Therefore, the impurity or three days propounded in 
the text in question [indifferently for either] is even proper. 

6. Thus, where the adopted son may be unmarried, the offence 
of parivedana is not incurred by the marriage of a legitimate son 
subsequently born : nor is there any objection against an adopted 
son marrying before his elder whole brother. 

7. But since the extinction of his relation by oblations of 
food in the family of the natural father is shewn, the marriage of 
an absolutely adopted son might take place therein : and the 
marriage of a Dvy^mushyayana with the issue of a female removed 
in relation more than three degrees would be proper. 

8. It is not so; for in the text of Manu subjoined, of winch 
(on account of the conjunctive particle ^and^) the construction 
is — ^ who is not connected as sapiijda, to his father [as well 
mother;]’ — the term ^father’ is used to exclude [from marriage], 
a female related as sapinda to and belonging to the gotra of the 
natural father also of an adopted son, although exclusively belong- 
ing to the family of his adoptive father. — She who is not connected 
as sapinda to his mother and father, and not belonging to the 
general family of either, is approved amongst twice-born men 
for espousal and comibial intercourse/^ 

9. Nor should it be argued that, still, where the father of 
the ..adopted son is himself an adopted son, there would be no rea- 
son barring the marriage with a female removed in relation to such 
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«he. beyond tb. tbW depeo ; »«« 

SECTION Y. 

■ 7 V ^^fn^rmipd sons lineally and collaterally 

1 Theh.riteble,igbtoitbejaop«e^^^ 

in tte estate A pronounced by intelligent saints 

3 Yama also.- and heirs j andsixkmsmen 

to be twelve: in the distinctions of class declare 

bnt not heirs Th°se voi bimself: the second, 

that the first is the one oe p j appointed daughter ; 

the son of the wife, tj^.^^’-^^t^arried womL ; the son of the 
the consS and [the sixth], the 

unmarried daughter is iiouse. These six present funeral 

son and the one received with a pregnant 

oblations— The son dese t^ made, and fifthly, the son pur- 

bride, the f J®“’ ^geSed by himself ; these six, whose h la 

r'Son proVeeL from an overt act of acceptance are kinsmen but 

noth6irs.”t2) legitimate son ; the son of the wife by 

4. Narada, I he 1 eai legn l,ter ; the son of an un- 
appointment; the son with a pregnant bride; the 

married daughter , t ^ twice-married woman ; the 

son of hidden origin, , nurchased; the son made 

¥®'tnd'the’o^ given by himself; theL are declared to be the 
also ; and the one g y kinsmen 

twelve kinsmen. Each according to priority in order 

and SIX not heir last successively as inferior 

IS considered ® P; , , ’ according to their order they succeed 

next less worthy son obtain the estate. 


mYib-n-". US; 


(2) II. Cole, Dig,, 332, oxoi. 
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5. The meaning is that on default of each preceding, the 
next succeeding in order is entitled to the property. 

6. After having previously enumerated as sons, the real legiti- 
mate son, the son of the wife, the son of an appointed daughter, the 
son of a twice-married woman, the son of the unmarried daughter, 
the son of hidden origin, the son received with a pregnant bride, the 
son given, the son purchased [the son made], the son self-given, 
the deserted son, and the son obtained in any manner whatsoever; 
VishQu adds Of these, the first in order respectively is the most 
worthy; he only is entitled to the estate; but he should support 
the rest.’'’(^) 

7. After having enumerated the legitimate son, the son of 
the appointed daughter, the son of the wife, the son of hidden 
origin, the son of an unmarried daughter, the son of the twice- 
married woman, the son given, the son purchased, the son made, 
the son self-given, the son received with a bride, and the deserted 
son, Yajiiavalkya subjoins : — Amongst these, the next in order is 
heir, and presents funeral oblations on failure of the preceding-.’^S) 

8. Manu, — Not brothers nor parents, but sons are heirs 
to the deceased.^^(^) And again : On failure of the best and of 
the next best, let the inferior in order take the heritage, but if 
there be many equal, let all be sharers of the estate.^^^) 

9. ‘ Equal.’’ — In respect to virtue or quality as being legiti- 
mate, the son of the soil or wife and so forth. — ^ Of the best,’-— 
that is, of the legitimate son and the others. — ^ The inferior in 
order,’ the less worthy ;-r-meaning, the son of the wife and those 
following. 

10. The same author. — The son of the body and the son of 
the wife may succeed to the paternal estate ; but the ten other 
sons can only succeed in order to a share of the inheritance.” (S) 
Hiirlta. — The son begotten by the man himself, the son of the 
wife, the son of the twice- married woman, the son of the appointed 
daughter, and the son of hidden origin are kinsmen and heirs* 
The son given, the son purchased, the son deserted, the son received 
with a pregnant bride, the son self-given, and the son anyhow 
obtained are heirs but not kins.men,’”^>> 

11. Manu, — Of the twelve sons of men, whom Manu sprung 
from the Self-existent has named, six are kinsmen and heirs : six 
not heirs, but kinsmen. The son begotten by a man himself, the 
son of the wife, the son given, the son made, a son of concealed 
birth, and a son rejected, are the six kinsmen and heirs. — The son 
of an unmarried daughter, the son of a pregnant bride, the son 
bought, the son of a twice-married woman, the son self-given, and 
the son by a Siidra are the six kinsmen but not heirs. (^) 


(1) Yishnuj XV. 28 — 30. (4) Manu, ix. 184. 

(2) Yajuavalkya-, ii, 132. (5) Ibid, ix. 165. 

(3) Manu, ix. 185. (6) II. Cole. Dig., 331, cisxxTiu 

(7) Manu, ix. 158— 16Q. 
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12* BaudMyaiia. — pronounces tlio real legitimate son^ 
the son of an appointed daughter, the wife’s son, the sons given 
and made, the son of concealed origin, and the deserted son also 
participators in the estate, — the son of an unniHjrried daughter, tlio 
son received with a pregnant bride, the son bought, the son of a 
twice-married woman, also the son self-given, and the ISTishada, or 
son of a Sudra, he pronounces partakers of the gotra/hi) 

13. This declaration, that the son of the unmarried daughter 
and the rest participate in the family only, is for the sak{3 of biir- 
ring their taking a share of the heritage, where, one even of th,o 
others before enumerated, viz., the real legitimate son and the 
rest may exist. 

14. Vasishtlia having previously mentioned, the son received 
with a pregnant bride, the son bought, the son self-given, the 
deserted son, and the son by a Sudra woman, and alluding to the 
legitimate son, and the rest in another place says : Where there 
may be iio heir to a person of any of the classes, let these take the 
heritage/’^2> 

15* Devala having enumerated the real legitimate son, the 
son of an appointed daughter, the wife’s son, the son of an un- 
married woman, the son of secret origin, the deserted son, tlie son 
received with a pregnant bride, the son of a twice-married woman, 
the son given, the son self-given, the son made, the son purchased 
adds : “ Those twelve are pronounced sons for the sake of issue : 
some are sprung from himself : some from another also : some 
acquired by [an overt act of adoption] : and others filially related 
independent thereof. Of these, the first six are kinsmen and heirs 
[to collaterals], the rest are so merely to the father: and a special 
rule obtains, according to the priority in rank of the sons : all these 
sons are considered as heirs, to one haying no real legitimate son ; 
but should a son be subsequently born, no right of primogeniture 
attaches to them. Of these, those who are equal in class take a 
third share; but those inferior in rank should live in subjection to 
one of equal rank receiving maintenance.’’^'^) 

16. Katyayana — If a legitimate son be born, the rest are 
pronounced sharers of a third part provided they belong to the 
same class : but if they be of a different class they arc entitled to 
food and I’aiment only.”(4) — In some copies the reading is— are 
pronounced sharei's of a fourth part.” 

17. Vasishtha — When a son has been adopted, if a legiti- 
mate son be afterwards born, he shares a fourth part provided [the 
estate] may not have been expended in acts of merit.”^^)!^) 

18. ^ 'He’] the adopted son* 'Provided’ the whole estate 
(which is understood) may not have been expended by the legiti- 
mate son in acts of merit, that is, in sacrifice, and so forth. 

(1) Baudhayana, ii, 2, S, 31 and 32. 

(2) Yasishtha, xvii. 39* (4) Ibid, 348, ecxvlii, 

(5) Vasishtha, XV* 0 and 10* 

(a) note (a), p. 432, 
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19. For tlie sake of removing the conflicting contradictions 
o£ several varying texts of Manu and the rest^ the following inter- 
pretations are offered on these texts. The declaration in Brihas- 
pati^s text, that the real legitimate son succeeds exclusively to the 
estate, and that the rest are entitled merely to subsistence, regards 
such sons of the wife and the rest who are unequal in class, on 
account of uniformity with text of Katyayana and Devala. And 
the rule also in the texts of Narada and the rest, for the succession 
of the son given and the rest to the estate, on default of the son of 
the wife, and the rest, regards their succession to the whole estate, 
and therefore the rule for the fourth of the share of the real legiti- 
mate son propounded by Vasishtha, where such son may be born 
subsequent to the adoption of a son given, must be understood as 
applying to a son given. 

20. So, also, the rule for succeeding to a third share in the 
texts of Devala and Katyayana, must be alleged to refer to a son 
given, endowed with eminent qualities, on account of uniformity with 
l5he following text of Manu. — Of the man to whom a son has been 
given, adorned with every quality that son shall take the heritage, 
though brought from a different family : ^^0) ^ With every quality^] 
class, science, observance of duties. 

21. Others affirm it must apply to the son of the wife in con- 
formity with this passage in the Brahma-purana : Let the real 
legitimate son even, who is subsequently born, enjoy the whole 
estate — the son of the wife takes a third share, the son of an 
adopted daughter a fourth 

22. In the same manner the doctrine of one holy saint that 
the son given is an heir to kinsmen, and that of another, that he 
is not such heir, are to be reconciled by referring to the distinc- 
tion of his being endowed with good qualities or otherwise. By 
reason of succeeding to the estate of sapinda kinsmen, as well hS 
to that of the father, he is* [argued by the one to be] heir to kins- 
men ; and on account of the particle ■ only ^ in the phrase of the 
father only^^ (occurring in the passage subjoined) from inheriting 
merely of the father, he is [argued by the other, not to be] such 
heir. — Of these, the first six are heirs to kinsmen : the other six 
of the father only.^^ 

23. And thus [the objection of] variation from the son given 
being enumerated higher and lower in the order of inheritance, 
and so forth, by different holy saints, respectively, is obviated by 
the distinction as to his qualities good and bad. 

24. Therefore, by the same relationship of brother, and so 
forth, in virtue of which the real legitimate son would succeed to 
the estate of brother or other kinsmen, where such son may not 
exist [the adopted son] takes the whole estate even. 

25. Since it is a restrictive rule that a grandson succeeds to 
the appropriate share of his own father, the son given, where Ms 

(1) Manu, ix, 141, (2) II* Cole* Dig., 344, ccsyii, 
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adopter is tlie real legitimate son of tlie paternal grandfather, is 
entitled to an equal share even with a paternal uncle, who is also 
such description of son ; therefore, a grandson, who is an adopted 
son, may [in all cases,] inherit an equal share oven with an uncle*— 
This must not be alleged [as a general rule]. For there would 
be this discrepancy ; where the father of the grandson were an 
adopted son he would receive a fourth share : but the grandson, if 
he were such son [of him], would receive an equal share [with an 
uncle in the heritage of the grandfather] . And, accordingly, what- 
ever share may be established by law, for a father of the same 
description, as himself ; to such appropriate share of his father, 
does the individual in question, [viz. tho adopted son of one adopted] 
succeed. Thus what has been advanced, is correct. The same rule 
is to be applied by inference to the great-grandson also. 

26. But although the son of the wife, the son given and the 
rest may succeed to the general estate, their unfitness to succeed 
to a kingdom is declared. — Thus it is ordained in tho Vedag,^ — 
'^The legitimate son, the son of the wife, the son given, the son 
made, the son of concealed birth, and the son rejected, take shares 
of the heritage. The son of an unmarried girl, tho son of a preg- 
nant bride, the son bought, the son of a twice-married woman, the 
son self-given, and the slaveys son, these six contemptible as 
sons : on failure of the first in order, respectively, let him invest 
the next with filial right. But let him not appoint to tho empire 
the son of a twice-married woman, nor a son self-given, nor one 
born of a female slave the same authority also^ — Let not the 
king appoint to the empire tho wife’s son and the rest : [^Jorj eauea 
to be completed through such sons the solemnities for lus fore- 
fathers, a legitimate son existing.”(i) 

27. It is replied — If another ordinance of law exist, a special 
rule for the sake of convenience [must be construed] as conveying 
even the same meaning. Therefore, the first passage cited, which 
is declaratory of the right to succession of the next in order, on 
failure of each preceding extends even to the whole empire, as con- 
forming to the texts of Ndrada and the rest before mentioned : and 
the latter passage prohibits the equal participation of the son of 
the wife and the rest, if a legitimate son exist, or it x^ofers to a son 
of the wife and the rest unequal in class : otherwise it would bo 
vexatious were adverse meanings deduced from each passage. But 
if, however, this is admitted [and disregarded,] then [w«i allege] 
that by the passage in question, the appropriate shares of the son 
of the wife, the son given and the rest, respectively, are not for- 
bidden if a real legitimate son exist; but the investing such son 
with empire is ordained [by that author] after having previously 
barred the same in respect to those sons, in case of tho existence of 
a real legitimate son. 

^28. Thus, the son of the wife, the son given, and the l»est 
receive the share prescribed for them by the general law, For 


(1) a. Cole. Dig,, 888,0Xcii 
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grounds for limiting the operation of the same are wanting nor 
does the particular passage in question obstruct its operation : for 
that relates to a different subject. Accordingly, their right to in- 
herit is clearly laid down in the preceding passage, — “ take shares 
of the heritage.” Nor can it be said they participate [merely] in 
the estate other than the empire. For the empire also is included 
in the passage in the question. I'he exclusion of the son of the 
twice-married woman and the rest from the empire, although each 
preceding in order may have failed, is in virtue of a distinct provi- 
sion in respect to them. 

29. The mode, however, of partition between the son of the 
wife, the son given and the rest and the legitimate son, which has 
been propounded in what preceded does not apply to the SiidiA 
class. 

SO. Since in the following texts of Manu and Ydjnavalkya, 
respectively, a share equal to that of the real legitimate son is pre- 
scribed for the son even by a female slave of a man of the class in 
question : and the heirship with the daughter’s son of such son only 
when having no brother is intimated : the equal partition of the 
son of the wife, the son given, and the rest, with the real legitimate 
son whilst the father lives and their succession to the moiety of the 
share of such son, where the father maybe dead at the time of 
partition, follow a fortiori. And otherwise there would be a great 
inconsistency if, where the son of the wife, the son ginen, and the 
rest took the fourth of the share of the legitimate son, the son by 
a female slave, whose title is infinitely inferior in respect to these, 

were to take an equal share with the legitimate son. Manu “But 

a son begotten by a man of the servile class on his female slave, 

. or on the female slave of his male slave may, by permission, take a 
share of the heritage. Thus is the law established.(i) Ydjnavalkya : 

, « Fven a son begotten by a Sudrd, on a female slave may take a 
.'.•share by the father’s choice. But if the father be dead, the 
brothers should make him partaker of the moiety of a share ■, and 
one who has no brothers may inherit the whole property in 
default of daughter’s sons.”(2) ’ 

31. If according to this authority, where there maybe no 
son of the wife and the rest, but there may be a wife and daughters, 
the daughter’s son be entitled to share [with the son by a female 
slave] : the rule for the succession of the daughter [or other proper 
heir] would be infringed j therefore, if any even in the series of 
heirs down to the daughter’s son exist, the son by a female slave 
does not take the whole estate ; but only shares equally with such 
heir. 

32. Accordingly, the text subjoined must be construed as 
referring merely to Siidriis. “ A scm given being thus adopted, if 
by any chance a legitimate son should be born, let them be equal 
partakers of the father’s estate.”(8) So also in the following text 


(l).Mauu, ix. 179. 


TT • ■, Yajfiavalkya, ii. 133 and 134, 
(3) Vasishtha, XV.9,. ■ 
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tlxe equal participation of all lawfully begotten Sddras having beon, 
first propounded^ the succession to equal shares_, of the other sons 
likewise is subsequently declared by the sentence, if there be an 
hundred sons^O occurring therein. For a Sudra is ordained a 
wife, of his own class and no other. Those begotten on her shall 
have equal shares ; if there be an hundred sons [the same mode of 
partition shall obtain] If the sentonco in question be referred 
to the real legitimate son only, the position contained in it being 
obtained from what preceded, its repetition would be umiioaning. 

33. The son given, who is a Dvyamusliyayana, if both his 
adoptive and natural fathers have no other male issue, takes the 
whole estate [of both] : one adopted, where legitimate issue [of the 
adopted] existed does not participate [in the estate of the adopter] ; 
but a legitimate son being born [to the natural father] subsequent 
to the adoption, [the adopted son] takes half of the share of a legiti- - 
mate son. If [however such issue be subsequently born to the 
adopter, the adopted son in question] takes lialf of the share whielt 
is prescribed by law for an adopted son, exclusively related to his,’ 
adoptive father, [where legitimate issue may bo subsequently bohi 
to that person] 

34. The Pravaradhyaya declares this — Should they have 

no offspring begotten on their wives, [the adopted sons] take the 
whole estate.” — A text of Narada also [declares] : Let thos6, 

being sons to both fathers, present separately to each, oblations qf 
food and water ; they take the half a share in the estate of the 
contributor of the seed and owner of the soil.”f2) 

fore said, that the terms contributor of the seed and ” owner of 
the soil are illustrative severally of the natural and adopti’^ 
fathers. 

SECTION VL 

Exclusion from inheritaiice, in what eases. 

1. As sons blind, lame, and so forth do not inherit — and since 
it is ordained that their legitimate son and son of the wife only 
participate in the estate of the paternal grandfather ; a son given, 
or other description of son, adopted by such persons, have no’ right 
to the estate of the paternal grandfather ; but to maintenance only. 
For alimony being provided for the wives of persons blind and so 
forth, maintenance for their adopted sons is inferred d fortiori. 

2. So also having previously declared sons blind, lame a.nd so 
forth not to be heirs, an author adds — Of those the sons legiti- 
mate and sons of the wife, who are free from defect participate 
in a share: the childless wives of those, [who are blind, and so 
forth] are to be supported if virtuous. Their daughters are to be 
maintained as long as unmarried.” 

_ (1) Mann, ix, 169. ; (2) Nam4% xiii. . 

(3). Yajiaavalkya, ii. 142. 
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3. In the same manner— since it is shewn that a son given 
participates with a real legitimate son born subsequent to his adop- 
tion — a son adopted, where a legitimate son exists does not take a 
share » Accordingly, an author declares the non-succession to a 
share of one adopted without observance of rule : — ^^Him existing, 
a son being created, and a son given, existing, one being adopted 
informally; that estate is his only who is justly master of the 
father^s wealth^^ — Manu. ^^He who adopts a son without observ- 
ing the rules ordained, should make him the participator of the 
rites of marriage, not a sharer of the wealth/^ 

4. It is declared by an author in the following text, that a 
sort given like wise, who is of a different class does not inherit. If 
one of a different class, should, however, in any instance have been 
adopted as a son, he should not make him the participator of 
a share. — This is the doctrine of Saunaka.^'’ Something to this 
eft'ect has been before declared. Enough has been said. 

Peroration.— This treatise, succinctly exhibiting the rules re- 
lative to the adopted son is excellent, and the heart-delighting 
« preserver of law through the serious application of students. Thus 
is the Dattaka-Ohandrika, compiled by the great preceptor, the 
fortunate Devanda-Bhatta, completed. 


(1) Not found. 
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A TREATISE ON INHERITANCE. 

CHAPTEE I* 

Partition of Heritage defined and explained. Two periods oi 

PARTITION OP THE PaTHER^S WEALTH, 

1. Partition o£ Heritage, on the subject of which various con- 
troversies have arisen among intelligent persons not fully compre- 
hending the precepts of Manu and the rest, should be explained for 
"their information. Hear it, 0 ye wise ! 

2. Now Partition of Heritage (d%abh%a) is expounded ; 
and, on that subject, Narada says: Where a division of the 
paternal estate is instituted by sons, that becomes a topic of 
litigation, called by the wise Partition of Heritage 

8. What came from the father is ^^paternaP’ : and this signi- 
§es property arising from the father^s death. The expressions 
^^paternal ^^ and ** by sons both indicate any relation : for the term 
partition of heritage is used for a division of the wealth of any 
relative by any relatives. Accordingly Narada, having premised 
partition of heritage as a topic of litigation, (§ 2) shows under 
that head the distribution of effects left by the mother and the rest. 
So Manu, likewise, premising inheritance but without employ- 
ing the word father or any other specific term, propounds the 
division of effects of any relative. 

4. The term heritage by derivation, signifies what is 
given However, the use of the verb (d4) is here secondary or 
metaphorical; since the same consequence is produced, namely, 
that of constituting another's property after annulling the previous 
right of a person who is dead, or gone into retirement, or the like. 
But there is no abdication of the deceased and the rest in regard to 
the wealth. 

5. Therefore the word heritage is used to signify wealth 
in which, property, dependent on relationship to the former owner, 
arises on the death of that owner. 
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6. Is the partition of heritage a splitting of the divided thing 
into integrant parts ? Or does partition consist in the chattels not 
being united with the heritage of a co-heir ? The first position is 
not correct ; for the heritage itself would be destroyed. Nor is the 
second accarate : for, though wealth be conjoined, it may be said, 
''this chattel, which was before parted, is not my property, but my 
brother's 

7. Nor can it be afiirmed, that partition is the distril)iition, 
to particular chattels, of a right vested in all the co-heirs, throngh 
the sameness of their relation, over all the wealtli. For, relation, op- 
posed by the co-existent claim of another relative, produces a right 
(determinable by partition) to portions only of the estate : since it 
would be burdensome to infer the vesting and divestitig of rights 
to the whole of the paternal estate ; and it would be useless, as 
there would not result a power of aliening at pleasure. 

8. The answer is that partition consists in manifesting, [or in 
particularizing] by the casting of lots or otherwise, a property 
which had arisen in lauds or chattels, but which extended only to 
a portion of them, and which was previously unascertained, being 
unfit for exclusive appropriation, because no evidence of any ground 
of discrimination existed. 

. 9. Or partition is a special ascertainment of property, or 

making of it known by reference to a particular share of a parti- 
cular person, 

10. Even in the case where a single article, as a female slave, 
a cow, or the like, is common to many, the property is severed by 
separate use, in carrying burdens, or in milking, during specific 
periods, in turn, as directed by Brihaspati : "A single female slave 
should be employed on labour in the houses [of the several co- 
heirs] successively, according to the number of shares: — andwatex* 
of wells or ponds is drawn for use according to need [without 
stint] — such property should be distributed by equita])le adjust- 
ment ; else it would be useless [to the owners] ", ^ These three 
half stanzas occur in many places, [as quotations from this, author] 
though not found in their regular order [in his institutes of law]. 

11. Does it not follow from the text of Narada, (''Let sons 
regularly divide the wealth when the father is dead")^ which 
authorizes sons to divide their father's effects after his death, 
that sons have not property therein before partition ? nor can par- 
tition be a cause of property, since that might be misunderstood as 
extending even to the wealth of a stranger. 

12. The answer is this : since it is the practice of all people 
to call an estate their own immediately after the death of their 
father or other predecessor and since the I'ight of property is 
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acknowledged to vest witkout partition in the of an only son, 
the death of the relative is the cause of property. Consequently, 
there is no room for any inisconstruction. 

13. Acquisition is the act of the acquirer; and one, who has 
the state of ownership dependent on acquisition, is the acquirer. 
Is not birth, therefore, as the act of the son, rightly deemed his 
mode of acquisition ? and have not sons consequently a proprietary 
right, during their father’s life, [even without his being degraded 
or otherwise disqualified] and not by reason of his death ? and, 
therefore, is it declared : ^^In some cases birth alone [is a mode of 
acquisition,] as in the instance of a paternal estate ”, 

14. That is not correct ; for it contradicts Mann and the rest: 

After the [death of the] father and the mother, the brothers being 

assembled must divide equally the paternal estate : for they have 
not power over it while their parents live 

• 15. This text is an answer to the question, why partition 
among sons is not authorized, while their parents are living: 
namely, because they have not ownership at that time”. 

16. It should not be argued, that the text intends want of 
independence, like another passage of the same author, concerning 
acquisitions by a wife or son : for there is no evidence of property 
then vested; but, in the other instance, dependence is rightly sup- 
posed to be meant, since property is suggested by the phrase what 
they earn” or acquire. 

17. Besides, it would contradict revealed law, if these persons 
had. not ownership even in that which is earned by them; since 
religious rites, enjoined by the holy writ, and performable by means- 
of tWr own wealth, could not be performed. 

18. Devala too, expressly denies tbe right of sons in their 
father’s wealth. “’When the father is dead, let the sons divide 
the father’s wealth : for sons have not ownership while the father 
is alive and free from defect.” ^ 

19. Besides, if sons had property in their father’s wealth, 
partition would be demandable even against his consent : and there 
is no authority that property is vested by birth alone ; nor is birth 
stated in the Smritis as a means of acquisition. 

20. In some places it is thus alleged : but there, by the 
mention of birth, the relation of father and son, and the death of 
the father are mediately indicated as causes of property, 

21. The right of one may consistently arise from the act of 
toother: for an express passage of law is authority for it; and 
that is actually seen in the world, since, in the case of donation, 
the donee’s right to the thing arises from the act of the giver; 

» IL Cok. Dig., 196, Y. 
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namely, from his relinquishmfehfc in favor of the donee who is a 
sentient person. 

22. Neither is property created by acceptance; since it would 
follow that the accepter was the giver : for gift consists in the 
effect of raising another’s property; and that effect would here 
depend on the donee, in like manner as a votary, though making a 
relinquishment of a thing offered to a deity, is not a sacridcer ; 
but the priest alone is so denominated, as performing the act of 
presenting its relinquishment, which act was the purpose of the 
ceremony termed ‘'a sacrifice’. Besides the word ‘gift’ occurs in 
passages of law as signifying something antecedent to acceptance. 

: ■ 23. Is not receipt acceptance ? for the affix, in the word 
^viJmra, implies a thing becoming what it before was not ; and the 
act of making his own (svankurvan) what befoi’e was not his, con- 
stitutes appropriation or acceptamce (svikara) . How then can pro- 
perty be antecedent to that ? 

; 24. The answer is, though property had already arisen, it is 

now by the act of the donee, subsequently recognizing it for his 
own, rendered liable to disposal at pleasure ; and such is the mean- . 
ing of the terms ‘ acceptance’ and ‘ appropriation From its asso- 
ciation with teaching, and assisting at sacrifices, receipt {prati- 
graha) is, without question, a mode of acquisition, though it do not 
immediately create property : for, in the case of assisting at sacri- 
fices and so forth, property in wealth so gained arises solely from 
the gift of the reward. 

25. Or the survival of the son, at the time of his father’s 

death, may constitute his acquisition. Besides, in the case of 
wealth left by a brother or other relative, the property of the rest 
of the brothers or other heix-s, must, however reluctantly, be acknow- 
ledged to arise either from his death or from the survival of the 
rest at. the. time of his death. , ^ 

26. Hence the passage before cited, beginning with the words 
“ after the [death of the] father ”, being intended to declare pi*o- 

vested at that period, recites partition, which, of course, then 
avKaits the pleasure [of the successor] . For it cannot be a precept, 
sipoe the same result was already obtained. 

27. Nor can it be a restrictive injunction. Fox*, as that is 
contrary to the text of Manu, “Either let them thus live together; 
or let them dwell apart for the sake of religious merit ”, ^ and as 
it produces visible consequences only, it can neither be an injunc- 
tion for an immediate partition, uor a limitation of the time. 

28. Besides, partition would he, admissible, only at the moment 
iprodiately fallowing, the fetWs death and not, at any later 
period ; for there is not, in this, instance, as in that of a sacrifice on 
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the bjpth of a child, an obje(jtion anaiogous to the hazard of the 
new-born infantas life : and partition to be made at any time after 
the father’s death while the sons live, and at their pleasure, is 
already established. 

29. Therefore, the text of Manu must be argued [by you] 
to intend the prohibiting of partition, although the son’s right sub- 
sist during the life of the father. But that is not maintainable. 
For it would thus bear an import not its own. 

30., Hence the texts of Manu and the rest [as Devala IS] 
must be taken as showing that sons have not ownership in 
the wealth of the living parents, but have it in the estates of both 
when they are dead. One position is conveyed by the temia of the 
text ; the other by its im'port. 

81. Mere death is not exclusively meant: for that includes 
also the state of a person degraded, gone into retirement, or the 
like, by reason of analogy, as occasioning an extinction of property. 

32. Accordingly Narada says : When the mother is past 
child-bearing and the sisters are married, or if the father be lost, 
or no longer a householder, or if his temporal affections be 
extinct”.^ 

33. ^^Lost ” signifies degraded ; no longer a householder 
having quitted the order of a householder. If the reading be 

when he is exempt from death ”, then the sense is when, being 
exempt from death (that is, alive,) he is devoid of affections”. The 
.variation in the reading is unfounded* 

34. Here also, to show that the sons’ property in their 
father’s wealth arises from such causes as the extinction of his 
worldly affections, this one period of partition, known to be at 
their pleasure, is recited explanatorily : for the recital is conform-* 
able to the previous knowledge; and the right of ownership 
suggests that knowledge. 

35. Since any one parcener is proprietor of his own wealth, 
partition at the choice even of a single person is thence deducible ; 
and the concurrence of heirs, suggested as one case of partition, is 
i-ecited explanatorily in the text the brothers being assembled, 
&c.”^ Else, since assemblage implies many, there could be no 
distribution between two; for no passage of law expressly pro- 
pounds a division between two co-heirs. 

36. Is not the eldest son alone entitled to the estate on the 

death of the father and not the rest of the brothers ? for Manu 
says : The eldest brother may take the patrimony entire ; and 

the rest may live under him, as under their father”. ^ And here 
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the term eldest contemplates him who rescues his father from the hell 
called Put; and not the senior survivor. '' By the eldest, as soon 
as born, a man becomes father of male issue, and is exoiiei^atcd 
from debt to his ancestors ; such a son, therefore, is entitled to 
take the lierifcage. That son alone, on whom he shifts his debt, 
and through whom he tastes immortality, was begotten from a 
sense of duty : others are considered as begotten from love of 
pleasured^ ^ 

37. Not so : for the right of the eldest [to take charge of 
the whole] is pronounced dependent on the will of the rest. Thus 
Narada says : '' Let the eldest brother, by consent, support the 
rest, like a father ; or let a younger brother, who is capable, do 
so: the prosperity of the family depends on ability By con- 
sent of all, even the youngest brother, being capable, may support 
the rest. Primogeniture is not a positive rule. For i\[anu de- 
clares : Either let them thus live together, or let them live apart 
for the sake of religious merit : since religious duties arc multiplied 
when apart, separation is, therefore, lawful By the terms 
'together or apart and ^^for the sake^'’, he shows that it is 
optional at their choice. 

38. Thus there are two periods of partition: one, when the 
father’s property ceases; the other by his choice, while Ms right 
of property endures. 

39. But three periods must not be admitted ; one, when a 
father dies; another, when he is devoid of worldly regai’ds, and 
the mother’s courses have ceased ; and a third, by his own choice?, 
while the mother continues to be capable of bearing children, and 
the father still retains temporal affections. For, if the cessation of 
the mother’s courses be joined, as a condition, with the extinction 
of the father’s worldly inclinations, it might be concluded, that 
partition could not take place among sons, however desirous of it, 
when the father becomes a hermit (his temporal propensities being 
extinguished) ; since the cessation of the mother’s courses cannot 
yet have happened [while she is still between thirty and forty 
years of age] : for the maiTiageable ag% as ordained by Manu, is 
twelve years fora girl to be married to a man aged thirty, and eight 
years for one to be espoused by a man aged twenty-four ; and the 
age prescribed for entering into another order is fifty years. 

40. If it be said, the extinction of passions, without any con- 
dition annexed to it, marks the period for a division of the father’s 
estate, that should be rejected ; for it might be thence inferred that 
partition would not take place, although the father were a degraded 
person, if he were not at the same time devoid of temporal affections. 

41. But, if this be pronounced to be another period of parti- 
tion, then four distinct periods would arise ; (1) the death of the 


'I Mami, IX. 106 toaiO?. * Narada, XIIL 5. 

Manu, IX. 111. 


TWO PERIODS OP PARTITION OP. THE PATHER^S WEALTH. 7 

father; (2) his degradation; (3) his disregard of seoular objects; 
and (4) his own choice. 

42. The alleged power of sons to make a partition^ when the 
father is incapable of business [by reason of extreme age, &o.] 
has been asserted through ignorance of express passages of law 
[to the contrary] . Thus Harita says : While the father lives, 
sons have no independent power in regard to . the receipt, expendi« 
ture and bailment of wealth. But, if he be decayed, remotely ab- 
sent, or afflicted with disease, let the eldest son manage the affairs 
as he pleases’\ ^ So Sankha and Likhita explicitly declare : If 
the father be incapable, let the eldest manage the affairs of the 
family, or, with his consent, a younger brother conversant with 
business. Partition of the wealth does not take place, if the father 
be not desirous of it, when he is old, or his mental faculties are 
impaired, or his body is afflicted with a lasting disease. Let the 
eldest, like a father, protect the wealth of the rest ; for [the sup- 
port of] the family is founded on wealth. They are not independ- 
ent, while they have their father living, nor while the mother 
survives ^ 

43. These two passages, forbidding partition when the father 
is incapable of business, or when he labours under a lasting dis- 
order, direct, that the eldest son should superintend the household, 
or a younger son who is conversant with business. The text last 
cited, therefore, runs ^‘^not if the father desire it not^^; and it was 
by mistake that it was written if he be incapable of business, 
partition of the wealth takes place, &c/^ 

44. Therefore, two periods only are rightly affirmed: one, 
when property ceases by the owner’s degradation from his caste, 
disregard of temporal matters, or actual death ; the other by the 
choice of the father, while his right still endures. 

45. The condition ^^when the mother is past child-bearing ”, 
regards wealth inherited from the paternal grandfather. Since 
other children cannot be borne by her when her courses have ceased, 
partition among sons may then take place : still, however, by the 
choice of the father only. But, if the hereditary estate were divided 
while she continued to be capable of bearing children, those 
born subsequently, would be deprived of subsistence. And that 
would not be right : for a text of Manu states : They who are born 
and they who are yet unbegotten and they who are actually in the 
womb, all require the means of support : and the dissipation of their 
hereditary maintenance is censured”, ® 

46. It is because there are two periods of partition, in the 
case of the father’s wealth, that Manu, Gautama and others, avoid 
the word ^^dead ”, and use the term after Sipce the father’s right 
then ceases, the term after” is employed to express that sense. 
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Hence this is one period of partition. Another, regulated by his 
choice, while he does retain worldly affections, is indicated by the 
text : “ a son born after the division, &(}” 

47. The condition ‘'and when the sisters are married ” does 
* not intend a distinct period, but inculcates the necessity of dispos- 
ing of them in marriage, as the text of Narada : “ What remains 
of the paternal inheritance over and above the father’s obligations 
and after payment of his debts, may be divided by the brothers, so 
that their father continues not a debtor” ^ is intended to inculcate 
the obligation of paying the father’s debts, not to regulate the time 
of partition. 

48. From that text of Nirada it results that co-heirs, making 
a partition, may apportion the debts of their father or other pre- 
decessor, with the consent of the creditors, or must immediately dis- 
charge the debts. For such is the purpose of ordaining a partition 
of the residue after payment of debts. Accordingly, Yajnavalkya 
propounds the distribution of a mother’s wealth remaining over and 
above her debts : “ Daughters share the residue of their mother’s 
property, after payment of her debts : and the male issue, in default 
of daughters”.^ This will be fully explained under the head of 
“ debt 

’ 49, Or the restriction may signify that the mother’s effects 

should be shared by the sons, if their sisters have been disposed 
of in marriage : but, if they be unmarried, the inheritance is held in 
common with them. This will be explained in due time. 

50. It is thus established [by reasoning, as well as by positive 
law,] that two periods exist for the partition of wealth appertain- 
ing to a father. 


OHAPTEIi II, 

. PaETITIOS, made BT a FaTHEK,— of PEOI’EETY ANCESTBAB, — AND OF 
HIS OWN ACQUISITION. 

1. Now the period for the distribution of an estate left by a 
paternal grandfather is propounded. On that subject, Brihaspati 
says : “ Ou the death of both parents, participation among brothers 
is allowed : aud even while they are both living, it is right if the 
mother be past child-bearing”. ® 

2. This passage does not relate to the father’s wealth j for the 
text, concerning the exclusive right of a son born after partition, 
would be without relevancy : since there can be no son born when 
the woman is past child-bearing. Nor can it be supposed to relate 
to the mother’s wealth : for sho would thus bestript of her wealth. 
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The cOnditioiij that she be past child-bearing, must then relate to 
the estate of the grandfather or other remoter ancestor. 

3. Neither can the fact of her being past child-bearing be a 
cause of partition, independently o£ choice: for there can be no 
partition without a will to make it. 

4. If it be a^sked, ^ admitting a choice, whose must it be ? % the 
answer is, ^ the father^s ’ ; as deduced from the text of Gautama : 

After the father, let sons share his estate.. Or while he lives, if 
the mother be past child-bearing, and he desire partition^h^ 

5. Hence the death of both pai^ents is one period, and since 
parents are here exhibited in the dual number, a division of the 

father’s estate, among brothers of the whole blood, ought to be 
made only after the death of the mother, 

6. The mention of the mother’s death does not here imply par- 
tition of her wealth: since the phrase ^^even while they are both 
living” cannot relate to the. mother’s separate property. It must 
be understood as relating to the property of another person ; for the 
legality of partition in the instance of survival is there propounded, 
in the same case in which the death of both parents was declared 
a reason of distribution. The death of the mother must not be 
construed as connected with her wealth. This subject will be 
explained at length in its place. 

7. Therefore, the death of both parents is one period for par- 
tition of an estate inherited from a grandfather or other ancestor, 
and the other is by the choice of the father when the mother is past 
child-bearing. 

8. A division of it does not take place without the father^s 
choice; since Mann, Narada, Gautama, Baudh^yana, tSankha and 
Likhita, and others, (in the following passages, ^Hhey have not 
power over it”, ^ ^^they have not ownership while their father is 
alive and free from defect”, ® while he lives, if he desire parti- 
tion”, ^ partition of heritage by consent of the father”, ^ ‘^parti- 
tion of the estate being authorized while the father is living”, ^ &c.,) 
declare without restriction, that sons have not a right to any part 
of the estate, while the father is living, and that partition awaits 
his choice : for these texts, declaratory of a ^vant of power, and 
requiring the father’s consent, must relate also to property ances- 
trai, since the same authors have not separately propounded a 
distinct period for the division of an estate inherited from the 
paternal grandfather. 

9. The text of Yajnavalkya {‘‘The ownership of father and 
son is the same in land which was acquired by his father, or in a 
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-oorrody, or in cliattels^^^) properly signifies, as rightly explained by 
the learned Udyota, that, Vwlien one of two brothers, wliose father 
is living, and who have not received allotments, dies leaving a son, 
and the other survives ; and the father afterwords dies ; the text, 
declaratory of similar ownership, is intended to obviate the eon- 
elusion, that the surviving son alone obtains his estate, because lie 
is next of kin. As the father has ownership in the gmndfather^s 
estate, so have his sons, if he be dead. There is not, in that case, 
any distinction founded on. greater or less propinquity : for both 
equally confer a benefit by offeinng a funeral oblation of food, as 
enjoined, at solemn obsequies \ Biich is the antlior’s meaning. 

10. Accordingly a great-g’randson, whose father as well as 
grandfather are dead, is in like manner equally an heir witli the son 
and grandson. For he likewise presents a funeral oblation, 

11. But, if sons had ownership during the life of tlieir father, 
in their grandfather’s estate, then, should a division be made 
between two brothers, one of whom has male issue and the- other 
has none, the children of that one would participate, since they 
have equal owner ship. 

12. It should not be objected that such cannot be the mean- 
ing of the text, as not being the subject premised : fur, the case 
of grandsons by different fathers was the proposed subject. 









13. A ^^corrody” signifies what is fixed by a promise in 
this form, I will give that in every month of Kartikai”. 

14. Chattels ”. From their association with land, slaves 
must be here meant. 


lo. Or the meaning of the text may l)e, es set forth, hy 
Dh&esvara: ^A father, engaged in giving allotments at Iiis^ plea- 
sure, has equal ownership with his sons in the paternal grand- 
father’s estate. He is not privileged to make an unequal distribu- 
tion of it at his choice, as he is in respc^ct of his own acquired 
.wealth 

16. So Vishnu says : When a father separates his sons from 
himself, his will regulates the division of his own acquired w'ealth. 
But, in the estate inherited from the grandfuiher, the ownership 
of father and son is equal”. - 

17. This is very clear. When the father separates his sons 
from himself, he may, by his own choice, give them greater or less 
allotments, if the wealth were acquired by liimself : but not so, if 
it were property inherited from the grandfather ; beeaiiso they 
have an equal right to it. The father lias not in such a case an 
unlimited discretion. 
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18. Hence both opinions^ that the mention of like ownership 
provides for an equal division between father and son in the case 
of the property of the paternal grandfather and that it establishes 
the son^s right to require partition^ ought to be rejected. 

19. The other text should be explained in the very same 
manner. 

20. It is consequently settled that the father has his double 
share in wealth inherited from the grandfather or other ancestor ; 
and that a distribution tabes place at the will of the father only^ 
and not at the choice of the sons. 

2L If the father recover paternal wealth [seized by stran* 
gers, and] not recovered^ he shall not_, unless willing^ share it with 
his sons : for in fact it Avas acquired by him.^^ ^ In this passage^ 
Mann and Vislinn^ declaring that he shall not, unless willing, share 
it, because it was acquired by himself, seem thereby to intimate a 
partition among sons even against the father^s will, in the case of 
hereditary wealth not acquired by him. But here also, the meaning 
is that a father, setting about a partition, need not distribute the 
grandfather’s wealth which he retrieved : but must distribute the 
rest of it certainly, and not according to his own pleasure. Those 
authors do not thereby indicate partition at the ehoice of sons. 

22. The father has ownership in gems, pearls and other move- 
ables, though inherited from the grandfather, and not recovered by 
him, just as in his own acquisitions and has power to distribute 
them unequally, as Yajhavalkya intimates : The father is master 
of the gems, pearls and corals, and of all [other moveable property] j 
but neither the father, nor the grandfather, is so of the whole 
immoveable estate ^ 

23. Since the grandfather is here mentioned, the text must 

relate to his eflects. By again saying after specifying 

^^genis, pearls, it is shown, that the father has authority to 

make a gift or any similar disposition of all effects, other than land, 
&c., blit not of immoveables, a corrody and chattels [i.e., slaves] . 
Since here also it is said the whole this prohibition forbids the 
gift or other alienation of the whole, because [immoveables and 
similar possessions are] means of supporting the family. For the 
maintenance of the family is an indispensable obligation ; as Mann 
positively declares: ^^The support of persons who should be main- 
tained is the approved means of attaining heaven. But hell is the 
man’s portion if they suffer. Therefore, [let a master of a] family 
carefully maintain them ^ 

24. The prohibition is not against a donation or other transfer 
of a small part not incompatible with the support of the family. 
For the insertion of the word whole” would be unmeaning. 
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■ 25. From the express mention of immoveables, a proliibition 
is inferred by the analogy of the loaf and staff against the gift or 
other transfer of a corrody or of slaves. 

26. Blit, if the family cannot be supported without selling the 
whole immoveable and other property, even the whole may be sold 
or otherwise disposed of, as it appears from the obvious sense of the 
passage ; and because it is directed that a man should by all means 
preserve himself. 

27. It should not be alleged, that by the texts of Vyasa : A 
single parcener may not, without the consent of the rest, make a sale 
or gift of the whole immoveable estate, nor of what is common to 
the family Separated kinsmen, as those who are nnseparated, 
are equal in respect of immoveables ; for one has not power over 
the whole, to give, mortgage or sell it^^ ^), one person has not power 
to make a sale or other transfer of such property. For here also, 
as in the case of other properties, there equally exists a property 
consisting in the power of disposal at pleasure, 

28. But the texts of Vyfca (27), exhibiting a prohibition, are 
intended to show a moral offence, since the family is distressed 
by a sale, gift or other transfer, which argues a disposition in the 
person to make an ill use of his power as owner. They are not 
meant to invalidate the sale or other transfer. 

29. So likewise other texts (as this, Though immoveables or 
bipeds have been acquired by a man himself, a gift or sale of them, 
should not be made by him, unless convening all the sons^^ -) 
must be interpreted in the same manner. For here the words 

should be made^^ must necevssarily be understood. 

30. Therefore, since a gift or sale is prohibited, the precept is 
infringed by making one. But the gift or transfer is not void ; 
for a fact cannot be altered by a hundred texts. 

31. Accordingly Narada says : When there are many 

persons sprung from one man, who have duties and transactions 
apart, and are separate in business and character, if they be not 
accordant in affairs, should they give or sell their own shares, 
they do all that as they please, for they are masters of their own 
wealth ^ 

32. We resume the subject. Thus, for the reasons before stated, 
since the equal participation of father and son in the estate of the 
grandfather or other ancestor would be incongruous, and since it 
cannot be intended by the text (§ 9) to confer on sons a right to 
demand . partition, that text must either be meant to prevent an 
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Tineqnal distribution depending solely on the father’s pleasure, or 
it must intend the equal right of a nephew, whose father is deceased, 
to share with his uncle. 

83. Thus a division even of wealth inherited from the grand- 
father must be made by the sole choice of the father. But, with 
this difference, vh:., that it is requisite, the mother should have ceased 
to be capable of bearing issue : whereas, in the instance of his own 
acquired property, partition takes effect without that condition. 
But, after the death of the father, it takes place equally in the case 
of both kinds of property without distinction. 

84. Therefore, the periods of partition are t^vo, even in the 
case of wealth inherited from ancestors. 

35. In such case, if the father voluntarily make a partition 
with his sons, he may reserve for himself a double share of pro- 
perty ancestral. Brihaspati, by saying, The father may himself 
take two shares at a partition made in his lifetime ”, ^ and Niirada., 
‘^Let the father, making a partition, reserve two shares for 
himself ”, ^ do so ordain, without restriction. 

36. Besides, a double share of the grandfather’s wealth is the 
father’s due according to this argument. 

37. Deductions of a twentieth part, (with the best of all the 
chattels) and of half a twentieth, and of a quarter thereof, are 
propounded by a passage of Manu ; The portion deducted for 
the eldest is the twentieth part of the heritage, with the best of 
all the chattels ; for the middlemost, half of that ; for the 
youngest, a quarter of it ”,) and shares increased by one portion, 
by half of one, and by a quarter, are propounded by other passages 
of the same author : (^‘ If a deduction be thus made, let equal 
shares of the residue be allotted : but if there be no deduction, 
the shares must be distributed in this manner ; let the eldest have 
a double share ; and the next born, a share and a half ; and the 
youngest sons each a share ; thus is the law settled”).'^ Gautama 
likewise, after directing, that A twentieth part shall belong to 
the eldest, besides a pair [of goats or sheep,] a car, together 
with beasts that have teeth in both jaws, and also a cow and 
hull”j'^ (i,e,y u pair of goats, or the like, a car with horses or other 
beasts having teeth in both jaws, and a bull together with a cow ; 
all this shall belong to the eldest ;) and after directing, that Cattle 
blind of one eye, or aged, dwarffsh, or disBgured, shall belong to 
the middlemost, if there be more than one i aged or 
old, dwarjish or stunted, disfigured or having a distorted tail; 
these shall appertain to the middlemost, provided the cattle be 
numerous ; and after further directing, that A sheep, grain, 
iron, a house, and, together with a cart, one of each sort of 
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quadrupeds, sliall be given to tbe youngest ; all^ tlie residue shall 
be equally divided ^ a sheep and other things, as specified, 
shall be allotted to the youngest; but let the brothers divide 
equally the whole of the residue), has by the following passage 
allotted a double share to the eldest: '’Or let the first-born 
have two shares, and the rest take one a-piece^^.*^ 

38. It must not be argued, that the eldest has a double share 
allotted to him as the acquirer of the wealth. For the allotment 
of t^vo shares is directed "if there be no deduction now a 
deduction could not be supposed in the case of an acquisition ^ and, 
since the middlemost and youngest are iiot, inasmuch as they are 
acquirers of the property, distinguished from the eldest, the 
assigning of a share and a half, or other less portion to them, would 
be incongruous, and the use of the term " eldest, &c. would 
he unmeaning. 

39. Accordingly, in the case of a partition between aii 

appointed daughter and a true legitimate son, Manu ordains : " A 
daughter having been appointed, if a son be afterwards born, the 
division of the heritage must in that case be equal, since there is 
no right of primogeniture for a woman Thus propounding 

equal partition, because there is no right of primogeniture in this 
instance by reason of her sex, the author thereby intimates that 
a male would have had a double share., 

40. In regard to what is said, that as in the instance of tlie 
Holaka,^''^ a passage of revelation to this effect, " The Holaka ought 
to be performed is assumed for the justification of the practice 
of celebrating that festival which is in use among the Prachyas : 
(for it can be sufficiently justified by such a passage; and one, 
containing the word " Pi'&hya^^ or other restrictive term, need not 
be supposed, since such assumption is a superfluous hypothesis) 
so, in this case likewise, a passage of revelation in these words 
"Let the acquirer take a double share must be inferred, 
and not one containing the word " eldest or other restifictive 
term; that argument is not right; for, in the one case, the 
practice observed by the Prachyas can be justified by a general 
precept of revelation, which must be presumed to that end. It 
should nob he alleged, that one containing tbe term " Prachya^^ 
must be supposed for the sake of justifying the omission of that 
festival by others than Prachyas. Omission, consisting in non- 
performance, is no fit reason for presuming a lost revelation. But, 
here, since Manu and the rest use the word "eldest’’, a passage of 
scripture containing that term ought to be presumed to justify its 
insertion ; not one exhibiting the word "acquirer” ; since there is 
no necessity for assuming this : nor is there any special authority 
for assuming one containing both terms. It should not be alleged. 
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that^ since ifc is necessary to suppose a revelation for tlie purpose 
of autliori/ang tlie acquirer's double slaare in other cases, that may 
ho the origin of the law in this case also, for it is an easy conclu- 
sion, and the word eldest may signify the acquirer. The 
reverse is equally possible ; for if a revelation containing the term 
eldest supposed, even the word acquirer might just as 
wtII be presumed to signify eldest, since there is no ground of 
preference. Besides, on the same principle of economy, a supposed 
passage of scripture, containing three, four, or more terms, may be 
anyhow inferred from i*easoning; and the terms of the whole law 
may be made to relate to it, by interpreting them according to 
analogy and metaphor; and thus may you demonstrate your skill 
in tho law. Therefore, since an established practice, or a text of 
Smriti from which a passage of scripture is to be inferred, may be 
sufficiently justified by assuming a passage in which the particular 
practice is described, or the words of the law are contained, more 
should not bo presumed. And such is the import of the topic of 
discussion on Holaka. 

41. Accordingly, Vasishtha having ordained a double share 

for the eldest brother, separately propounds the allotment of two 
shares to the acquirer. Thus after premising Partition of heri- 
tage among brothers^’, he says : ^Mjet the eldest take two shares ^ 
and shortly after adds: ^^He, amongvSt them., who has made an 
acquisition, may take a double portion of Two shares being 

thus ordained by this author in right of acquisition, his direction 
for a double allotment to be given to the eldest brother, would be 
superfluous. 

42. The right of taking a double share, too, is not because of 
mere primogeniture. Thus, Brihaspati says : ^^ The eldestfby birth, 
by science, and by good qualities, shall obtain a double share of 
the heritage, and the rest shall share alike : for lie is as a father 
to them ^ If tlie allotment of two shares were only in right of 
acquisition, the mention of birth, science, and good qualities, would 
be useless. 

43. This double portion is applicable to the case of partition 
among whole brothers and the deduction of a twentieth part for the 
eldest is relative to partition among brothers of both the whole 
and the half blood. For Brihaspati says : All sons of regenerate 
men, born of women equal by class, should share alike after giving 
a deduction to the eldest 

44. Since partition among sons born of several wives, equal 
by class, is here stated as preceded by a deduction, it follows, that 
the doctrine of a double share relates to the case of whole brothers : 
and this is proper, for the elder brother has the greater importance 
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aiiioiigliis brothers from the circumstance of his being of the whole 
blood, 

45. The deduction also of one in ten cows, &c,, must not be 
made. So Mami declares: Among brothers successful in the 
performance of their duties, there is no deduction of the best in 
ten, though some trifle, as a mark of veneration, should be given 
to the first-born^b ^ 

46. By the reasoning thus set forth, if the”eldest brother have 
two shares of tlie father's estate, how should the highly venerable 
father, being the natural parent of the brothers, and competent to 
sell, give or abandon the property, and being the root of all 
conaeotion with the grandfatlier^s estate, bo not entitled, in like 
circumstances, to a double portion of his own father’s wealth f 
Brihaspati, extending to the eldest son the right to a double share 
because ho is like a father, as expressed in a passage above cited, 
(42) does thereby intimate a maxim, that the father shall have two 
wshares; and the maxim is actually propounded by Brihaspati, for he 
ordains such an allotment in general terms : The father may him- 
self take two shares at a partition made in his life-time”.^ So 
N^i'ada says: ‘^^Let the father, making a partition, reserve two 
shares for himself ; and the mother shall take an equal share with 
her sons, if her husband be deceased”.'^ 

47. A father, distributing the wealth, may take two shares for 
himself. The construction of the sentence is not r A father, 
distributing his own wealth may take two shares ” : for that would 
contradict the doctrine before stated. 

48. Besidesjif the father and son are to share equally the grand- 
father’s wealth, it must be affirmed that as much as is the father’s 
share, so much is the son’s : not, that the very same effects, and 
same in quantity, which are the father’s, are also the son’s : for 
thus the property would be in common ; and it might be concluded, 
that like the wealth of husband and wife, no partition thereof could 
take place. 

49. Now, if the case were so, the eldest, together with his son, 
would have four shares, if two must be allotted to his son, at the 
same time that two are allotted to the eldest himself in right of 
primogeniture : and one share only would belong to another brother. 
Thus, if the eldest brother have many children, and equal portions 
must be assigned to them, as to their father, a mere trifle would 
remain for a younger brother, which would be in contradiction to 
great authorities. 

50. As fertile text of Brihaspati : wealth acquired by the 

grandfather, whether it consist of moveables or immoveables, the 
equal participation of fatlier and son is ordained”, its meaning 
is, that the participation shall be equal or uniform, and the father 
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is not entitled to make a distribution of greater or less sliares at 
his choice^ as he may do in the instance of his own acqaired wealth. 
It does not imply that the shares must be alike. 

51. Or the text^ declaratory of equal shares^ may relate to a 
father who is himself son of two fathers. ■ 

52. The passage which declares that ‘‘ the ownership of father 
and son is the same^^^ lias been already expounded^ (§ 9, &c.). 

53. Moreover, it is said, if that father be eldest, as roscuing 
his own father from the misery to which a childless person is 
doomed, it is assuredly reasonable that he should have an allot- 
ment twice as great as his own sons in the same case in which he 
would have double the allotment of his brothers, because he was as 
a father to them ; for it is through him, that his sons are connected 
with the hereditary property. But, if he- be not the eldest son of 
liis father, he takes only an equal share with his sons. 

54* That is not accurate. For, since a share and a half, or 
other specific allotment, is ordained for the middlemost and other 
sons, it is assuredly fit that the father should have a double share, 
in right of paternity ; and it is not proper on the part of yourself 
and the holy writers, to direct the equal participation of father and 
son in general terms. 

55. Besides, the allotment of two shares to the father is not 
properly applicable to his own acquired wealth, as it appears from 
the circumstance that the distribution of it follows his choice.* 
The precept regarding that allotment would be superfluous, since he 
may, at his choice, have either more or less than two or three 
shares. Nor can the text be restrictive ; for it would contradict 
Vishijiu^ who says: ^^When a father separates his sons from him- 
self, his own will regulates the distribution. But, in the estate 
inherited from the grandfather, the ownership of father and son is 
equaP\^ 

56. The meaning of this passage is, ^In the case of his own 
acquired property, whatever he may choose to reserve, whether half, 
or two shares, or three, all that is permitted to him by the law : but 
not so in the case of property ancestral h 

57. Accordingly, HMta says : A father, during his life distri- 
buting his property, may retire to the forest or enter into the order 
suitable to an aged man ; or he may remain at home, having distri- 
buted small allotments and keeping a greater portion : should he 
become indigent, he may take back from them 

58. By this text the father is authorised to distribute a small, 
part, and to reserve the greatest portion of his wealth. The order 
suitable to an aged man means ^Hhe order of an ascetic 

59. As for the text of Sankha and Likhita : If he be son of 
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ODG fafclieB (ekapufcra;) I 10 may allot two stares to Mniself the sense 
of it is this : The word ekaputra means son of one man : it is not a 
compound epithet signifying one who has an only son j for that ^^od® 
of oonstrnction prevails less than the other. A son of one man is 
the true legitimate son. The father^ being such^ is entitled to a 
double share : not so one who is (kshetraja) issue of the soil though 
he be the father of the family. Bat the text before cited (§ 9), de- 
claratory of the equal ownership of father and soil;, must be explained 
as intending a father who was (kshetraja) issue of the soil or wife. 

60. The offspring of the soil is indeed son of two fathers. 
Baudhayana declares him so ; The son who is begotten by another 
on the aiithorizied wife of a man, deceased, impotent, or distempered, 
is son of the soil. He is considered as son of two fathers, as 
partaking of both families, and as heir to the wealth and obsequies 
of both^’b^ 

61. The meaning of this is, that the son begotten by another 
person on the wife of an impotent man or the like, with the 
husband^s consent, is termed (kshetraja) the son of the soil. 

62. So Narada says : The produce of the seed, which is sown in 
a field with the permission of the proprietor, is considered as belong- 
ing to both the owner of the seed and the proprietor of the soil ^ 

63. Hence, and because the term (ekaputra) ought to be made 
significant in the passage in question, as an epithet of the agent 
in the sentence, the argument that it is vaguely used as an epithet 
of the subject, is refuted. 

6 L Besides, one who continually explains, in a vague sense, 
terms used by authors transcendently wise, as Manu, Gautama, 
Daksha and the rest, only demonstrates his own littleness. 

65. Thus, the father has a double share even of wealth acquired 
by his own son. For the expression is general ; ‘^^Let him reserve 
two shares’^; or ^Hie may take two shares Kafcyayana declares it 
very explicitly : A father takes either a double share, or a moiety, 
of his son^s acquisition of wealth ; and a mother also, if the father 
be dead, is entitled to an equal portion with the son 

66. The meaning of this passage is, that the father has a right 
to take either a doable share or a moiety of his son^s acquired 
wealth. 

67. It must not be explained thus: ^Prom the acquisition of 
both son and wealth, the father becomes entitled to two shares; but 
from no acquisition of a son, the owner keeps the whole b For it is 
admitted, that when partition is made with brothers, one who 
even has not got a son, takes two shares, as the gainer of the 
wealth ; how then can he keep the whole ? It must therefore be 
affirmed, that, if any relative exist who is entitled to participate, 
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the acquirer has two shares; but, if there be none, he keeps the whole; 
and thus the specific mention of the. father and son becomes 
unmeaning, like the song of a drunkard. Besides, acquisition is 
an act causing property ; and it is a contradiction to say that it 
does not produce property, since it has been expressly declared to 
do so. Neither is it true, that a son is the property of his father. 
For the contrary is shown under the head of gift of the whole 
estate. The term ^acquisition^ would be therefore metaphorical 
in regard to sons, and literal in respect of wealth. But that is 
inadmissible in the instance of a single term once uttered.^''^ 

OS. It must not be argued, that the precept would be supei> 
fluous, since the son’s right to a double share is evident because 
the wealth was acquired by him ; and since the father’s right to 
two shares is also deducible independently of this text, their equal 
participation may be thence inferred. The precept is significant : 
since, without this text, there is no ground for concluding a father’s 
right to two shares of his son’s wealth. 

69. Besides, if the term ^^acquisition of wealth’’ be inter- 
preted as relating to the father’s wealth, his right of taking two 
shares, or a moiety, at his choice, would be inapplicable, for his 
power of taking according to his pleasure, and the exercise of his 
will, are unrestricted. He may choose to take a share and a half, 
or one and a quarter, or three quarters of one share. How then 
are only two cases stated ? That it cannot intend a restriction nor 
relate to the father’s own wealth has been already shown, and it is 
as fit that he should have a moiety of his son’s acquired wealth, as 
it is that he should have two shares of such wealth. 

70. Nor does the text intend his taking a moiety of two shares, 
or, in other words, a single share. For ^^moiety ” and share” being 
relative terms, imply a something of which they are parts : and, 
since they are equal in regard to the person and to the act of taking, 
they cannot relate to each other. As the interpretation, which 
takes the relative term double share ”, in constiniction with 

acquisition of wealth” in the ablative, is unexceptionable, it is 
also right to construe the word moiety ” with it ; for the terms are 
contiguous. A moiety of the wealth, therefore, is meant ; not a 
moiety of two shares, or in other words a single share ; for it would 
be improper, while the obvious term, a single share ”, might have 
been used, to employ a term, which does not express that sense. 
A moiety of the wealth, then, is the right interpretation. 

71. Here, the father has a moiety of the wealth, acquired by 
his son at the charge of his estate ; the son, who made the acquisi- 
tion, has two shares ; and the rest take one a-piece. But, if the 
father’s estate have not been used, he has two shares ; the acquirer, 
as many; and the rest are excluded from participation. 
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72. Or elsGj a father^ endowed with knowledge and other 
excellent attributes;, has a right to a moiety : for an increased 
allotment is granted to the eldest by science and other good quali- 
ties. But one destitute of such qualities has a double share in 
right merely of his paternity. 

73. Therefore, the meaning of the text is that a father may 
reserve for himself two shares of wealth which has descended in 
succession [from ancestors,] or of that which has been acquired 
by his son. He is not entitled to more, however desirous of it he 
may be. But, of his own acquired wealth, he may reserve as much 
as he pleases. 

74. Among liis sons, he may make the distribution, either by 
giving or withholding the deduction of a twentieth part of the 
grandfather^s estate. But, if he make an unequal distribution of 
his own acquired wealth, being desirous of giving more to one, as 
a token of esteem, on account of his good qualities, or for his sup- 
port on account of his numerous family, or through compassion by' 
reason of his incapacity, or through favour by reason of his piety j 
the father, so doing, acts lawfully. 

75. Yajhavalkya declares it : A lawful distribution, made by 
the father, among sons separated with greater or less allotments, is 
pronounced [valid] So Brihaspati : Shares, which have been 
assigned by a father to his sons, whether equal, greater, or less, 
should be maintained by them. Else they ought to be chastised 
N&ada likewise : For such as have been separated by their father 
with equal, greater, or less allotments of wealth, that is a lawful 
distribution ; for the father is the lord of all^^.^ 

76. Since the circumstance of the father being lord of all the 
wealth is stated as a reason and that cannot be in regard to the 
grandfatber^s estate, an unequal distribution, made by the father, 
is lawful only in the instance of his own acquired wealth. Accord- 
ingly, Vishnu says : When a father separates his sons from him- 
self, his own will regulates the division of his own acquired wealth. 
But in the estate inherited from the grandfather, the ownership of 
father and son is equal ^ 

77. As a superior allotment, in the form of a deduction, is 
indicated by a passage of Y^pavalkya, ('‘When the father makes 
a partition, let him separate his sons according to his pleasure; and 
either dismiss the eldest with the best share; or, if he choose, all 
may be equal sharers how is any other unequal distribution- here 
ordained f The answer is, such cannot be the meaning, for the 
text would be impertinent, since a superior allotment, resulting 
from the deduction of a twentieth part, is admissible when parti- 
tion is made by brothers after the death of the father. 
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78. Perhaps the text is propouiided for the purpose of legaliz- 
ing an equal distribution made by the father^ without the authorized 
deductions ? No : for then a less allotment only is declared lawful, 
as made by the father ; and the word greater would be irrelevant. 

79. Besides, if the mention of greater or less shares here 
intend the regulated deductions, the second verse of the stanza 
(^Met him separate his sons according to his pleasure becomes 
superfluous; for that, which was to be declared, is fully specified in 
the three other verses of that text. But, according to our inter- 
pretation, the phrase, let him separate his sons according to his 
pleasure relates to his own acquired wealth; while the allotment 
of the best share, and an equal distribution, both regard an estate 
inherited from the grandfather. Thei'e is consequently nothing 
superfluous. 

80. Moreover, two modes of partition after the death of the 
father are actually declared by Briliaspati in these Avords : Parti- 
tion of two sorts is ordained for co-heirs : one, in the order of 
seniority ; the other, by allotment of equal shares By saying 
^^in the order of seniority the author indicates specific deductions. 
Equal participation is the other mode. Now, since two sorts of 
mutual partition among brothei's are thus expressly declared, there 
would be no distinction between that and a distribution made by a 
father. 

81. So Narada says: The father, being advanced in years, 
may himself separate his sons; either dismissing the eldest with 
the best share, or in any manner as his inclination may prompt ^ 

82. The unequal distribution, here intended, appears evidently 
to be different from that which consists in giving the best share to 
the fi,rst-born; since the author, having noticed the allotment of 
the best share to the eldest, again says ‘-or as his inclination may 
prompt thereby distinctly authorizing any unequal distribution 
which the father, foi' reasons before mentioned, may think proper 
to make. 

83. But the text of Narada, which states, that “A father, 
who is afflicted with disease, or influenced by wrath, or whose 
mind is engrossed by a beloved object, or who acts otherwise than 

, the law permits, has no power in the distribution of the estate ^ 
relates to the case where the father, through perturbation of mind 
occasioned by disease or the like, or through irritation against any 
one of his sons, or through partiality for the child of a favourite 
.wife, makes a distribution not conformable to law. Nevertheless, 
Unequal partition is lawful, when grounded on reasons above men- 
tioned. 

84. Thus Katyayana says : “ But let not a father be partial to 
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one son afc a partition made in liis lifetime^ nor on any account 
exclude one from pai’ticipation wibliout sufficient cause ^ 

85. Letliirn not distinguisli one by the allotment of a greater 
portioD^ nor exclude one from participation by depriving him of his 
share, without sufficient cause; for the distinguishing of sons by 
allotting to them the prescribed deductions extends to many and 
is not confined to one. One son should not be treated with parti- 
cular favor without cause. Bub, for a sufficient reason, it may be 
done. Since the meaning is ^^even one son the distinguishing 
of one has no reference to specific deduction; but intends a distri- 
bution made according to the father’s mere pleasure, as before 
explained. 

86. However, when sons request partition in the father’s life- 

time, an unequal allotment should not be granted by him. Manu 
declares it : Among undivided brothers if there be an exertion in 
common, the father shall on no account make an unequal distri- 
bution in such case ^ 's 

87. But the regular deduction ought, in this instance, to be 
allowed by the father. For it is not of tlie nature of an unequal 
distribution ; and the allotment of greater or less shares is alone 
forbidden. 

88. Thus partition made by a father. 


CHAPTER III. 

Partition by brothers. 

SECTION I. 

Partition improper in the mother\^ lifetime — Management of the 
affairs during the continuance of the family partnership — Any 
one co-parcener may insist on separation — Right hy representa- 
tion admitted as far as the third degree. ^ 

1, Partition among brothers after the death of the father is 
now explained. Partition is pronounced to be not lawful, among 
brothers of the whole blood, while the mother lives, although 
the ownership of wealth be vested in them by the death of their 
father.. For the text after the father and the mother ”, &c,) 
propounds a division of the pateimal estate among brothers of the 
whole blood subsequent to the death of both parents. 

2. It does not intend a distribution of the mother’s wealth 
after her death. For partition of the patrimony only is suggested 
by the term ^paternal’, and there is no authority for interpreting 
it parental. 
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3. Besides^ it would be a repetition : for tlie division of tbe 
maternal estate, on tbe death of the mother, is subsequently noticed 
by Mann in a separate text, 

4. Thus Yajhavalkya says : Let sons divide equally the effects 
and the debts, after the death of both parents. But daughters 
sliare the residue of their mother’s property, after payment of her 
debts ; and the issue in default of daughters 

5. Since the latter half of this passage shows that sons have 
no right of participation in the mother’s wealth, if daughters exist, 
but, if none e-tist, then sons have the right of succession, being 
intended by the Term issue”, the father’s estate only can be 
meant in the former half of the text, by the word parents ” : for, 
otherwise, ther^e would be tautology. 

G. The ‘ author, declaring that brothers may divide after the 
death of the father and the mothei*, propounds a time subsequent to 

f the death of both as a fit period of partition ; and the death of both 
is required as a condition, 

7. Accordingly Sankha and Likhita say : Since the family is 
supported on the inheritance, sons are not independent, but, as it 
were, under the authority of a father, so long as the mother lives 
They are not independent of their mother ; they are not competent 
to make a partition. 

8. Yyasa very explicitly declares it : For brothers, a common 
abode is ordained, so long as both parents live : but, after their 
death, religious duties of separated bi'others increase 

9. Since the author forbids the separation of brothers by com- 
manding them to live together and prohibits partition with one 
whose father and mother are living, the association of their survival 
is not positivel}^ intended in the phrase so long as both parents 
liv^ Tlierefore, if one parent be living, partition is not lawful ; 
buiifc is so, when looth are dead. 

10. Thus Brihaspati says : On the death of both parents, par- 
tition amoDg brothers is allowed : and, even while they are both 
living, it is right if the mother be past child-bearing ^ 

H. Since partition while the mother is living cannot be rela- 
tive to the mother’s peculiar property, and since the authorized 
partition after the death of both parents, which is indicated by the 
particle in the phrase, even while they are both living ”, is thus 
pronounced to bo proper, partition among brothers after the death 
of parents is evidently relative to the father’s wealth. 

12. Accordingly Vyasa propounds partition, in the mother’s 
life-time, made with reference chiefly to her : If there be many 
sons of one man, by different mothers, but equal in number, and 

> Yajnavalfcya, It. 118. ® II Cole. Dig., 284, CXIII. 

“ U. Cole. Dig., 203, XVII. ■ * Brfta«pati, XXV. 1. 
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alike by class, a distribution among tlie mothers- is approved 
So Brihaspati says: “If there be many sprung- from one, alike in 
number, and in class, but born of rival moth^s, partition -must be 
made by them, according to law, by the alli^.ment of shares to the 

mothers 

13. Since there is no difference in the sonsj shares/ for*. they 
are equally nuinerous and of the same class, partition is to bem'ade 
by an allotment to the mothers, not to the sons. ! Therefore, as in 
the case of other wealth of the mothers^ so in- this nistance sons 
have not independent power to make 

while the mother lives; but, with her co^s'enj, thb .partition is 
lawful. . » » 

14. Hence, what is said by G-autarna an"d -othofs parti^ 

tion there is increase of religious merit must hpdejrstood to 
apply after the death of the mother. *'* , ^ * * 

15. If then they desire to remain unseparated/ tVe eldestf 
brother, being capable of the care and management of the estate/ 
may take the whole ; and the rest should live under him, as under a 
father. Thus Manu says : “ The eldest brother may take the patri- 
mony entire; and the rest may live under him as under their 
father’'.^ So Gautama : Or the whole may go to the first-born ; 
and he may support the rest as a father Prom the particle 

it appears, that they may either become separate or continue 
to dwell together ; and their dwelling together must be by consent 
of all. Thus N^rada says ; Let the eldest brother, by consent, 
support the rest like a father ; or let a younger brother, who 
is capable, do so. The prosperity of the family depends, on 
ability^/® Even the youngest, being’ capable, may govern| all 
the brothers. The middlemost, of course; may, being Here inferred 
by the analogy of the loaf and the staff'/'^ ^ 

16. But partition takes place by the will of any'one^^a^'h^re 
intimated. 

17. Accordingly K^tyayana, treating of partition, says: ^‘^Let 
them deposit, free from disbursement, in the hands of kinsmen and 
friends, the wealth of such as have not attained majority, as well 
as of those who are absent So a text states ; ^^The property 
of minors should be so preserved until they attain their Ml age 

18. The rule of distribution among sons extends equally to 
them and to grandsons and great-grandsons in the male lino. Tliere- 


1 Not found. 4 Manu, IX. 105. 

s Brihaspati, XXV. 16. s Gautama, XXVUI. 3. 

3 Gautama, XXVIII. 4. « Ntoda, XIII. 5. 
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is not here an.QrdWt of succession following the order of proximity 
according ;to.birllx. \ For these three persons, the* son, grandson 
and greafc-grandsoti, -dp not diffei’, in regard to the pi^esenting of 
two o.blations at s’ble,iiiin’ obseqibies, one which it was incumbent on 
the ancestor .to preseht, and the other which is to be tasted by his 
' thanes. * Hence ft is that Devala says: father, a grandfather, 

'and, a*' great-grandfather, assiduously cherish a new-born son, as 
jhrds* cherish the holy, fig-tree, [reflecting] ^ he will give to us. the 
sraddha with hpney, meat, and herbs, with milk, and with rice and 
milk, in the season of rains, and under. the asterism Magha So 
Sankha, Likjiita and Yama : A father, a grandfather, and a great- 
grandfather, {yelco'hie 'a new-born son, as birds welcome the holy 
' fig-tree, .[reflecting] .•;> he will propitiate us with honey and meat, 

• and [especially •ftie'^flesh of] the rhinoceros, and with. milk, and 
with ijice and mi%,*’in the season of rains, and under the asterism 
M|gha;’^ '^r-om the mention of the great-grandfather, it appears, 
thf?t^-'^san ^\here intends a descendant as low as great-grandson. 
JhuSj since 'such a descendant confers benefi-ts on his ancestors up 
to4he-^e.^-grandfather, by presenting oblations to the manes, the 
descendai^t: within the degree of great-grandson has an equal right 
"of inheritance. 

ill"''--.'..'..''!''': \ 

19. Hence it is, that the son and grandson, whose own fathers 
are living, have no right of succession ; for they do not present 
oblations to the manes, since they are incompetent to perform 
obsequies. 

20. After the death of parents, the special distribution, made 

% by a father, ^cannot have. effect among brothers. But all the rest, 
^ as bgfor^explained, must be here again admitted, 

. ^ f 21. If there be one son living, and sous of another son, then on© 

. ^are appertains to thb surviving soB,and the other share goes to the 
^andsons, howeyer'numerous. For, their interest in the wealth is 
f (^nded on their relation by birth to their own father ; and they 
hate a right to just so much as he would have been entitled to. 

22. The text which states: ^^Amongsons of different fathers, the 
allotment of shares is according to the fathers does not relate to 

this case. For the whole estate belonged to the uncle^s father, and 
therefore the whole would belong to him, and no part of it, to his 
. nephews. Or, if partition is to be made as between father and son, 
under the dii’ection for the allotment of shares according to the 
'fathers, the uncle would have two shares, because a father has a 
right to a double portion.; and the nephews would have a single 
. , ihare.. But this is contrary to the approved usage of the wise. ■ 

23.. The purport of the text, however, is this. If there be 
.numerous sons of one brother and a fow sons of another, then the 

• ’.‘allotment of shares is according to the fathers. 

‘ II. Cole. Dig., 24i3, LXXX. ' » Not found. 
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BWTim IL 

Partition with or without specific deductions— Provisioji for the 
mother, and for the sister, 

2 i Now two inodes of partition among brothers alike bj" class 
are propounded; namely; either with specific deductions of a 
twentieth and so forth^ or else an equal division. ' 

25. Harita ordains an equal distribution without deductions^ in 

the following passage, after speaking of a father; ^^If he be dead, 
the partition of inheritance should be made equally ^ So IJsaims 
says : “This rule of partition is declared for brothers of various 
castes being born of women of classes below, the father^s; but the 
distribution among brothers born of women of^the same class is 
ordained to be made equally Thus Paithinisi says: “ When 
the paternal inheritance is to be divided, the shares slrall be 
equal Yajnavalkya also declares : “ Let the sons divide equ^ly 
the effects and the debts, after the death of both parents^b^ Thu^ 
there are two modes of distribution ; namely, with pv without 
specific deductions. . ' 

26. It must not be argued, that the practice of equal partition 
is indispensable, as the only mode authorized by law. For the 
brothers may consent to the deductions by reason of veneration. An 
option exists as in the case of making or omitting partition. 

27. Accordingly, since persons of the present day entertain 
no veneration, equal distribution is alone seen in the world ; as also 
because elder brothers deserving of deductions are now rare. 

28. If one of the co-heirs, through confidence in his own 
ability, decline his share of the vrealth inherited from the father, 
grandfather or other ancestor, something should be given to him, 
be it only a prastha^®^ of rice, on his separation, for the purpose of 
obviating any future cavil on the part of his son or other heir. 
Thus Manu says : “ If anyone of the brothers has a competence from 
his own occupation and desires not the property, he may be 
excluded from his share, giving him some trifle in lieu of a main- 
tenance So Ydjnavalkya: The separation of one who is 
able to support himself, and is not desirous of participationj may be 
effected by giving him some trifle 

29. When partition is made by brothers of the whole blood, 
after the death of the father, an equal share must be given to the 
mother. For the text states: “'Jbe mother should be made an 
equal sharer 


1 Not foiiiKl. 1 Yajriavalkva, IKS. 

2 IL Cole, Di-.,234, LXXIT. r. Mami, IXl 207, 
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30. Since tlie term “^mother ^ intends tlie natural parent^ it 
cannot also mean a step-mother. For a word once . employed 
cannot bear the literal and metaphorical {senses at the same time. 

31. The equal participation of the mother with the brothers 
takes eSectj if no separate property had been given to the woman. 
But^ if any have been given, she has a half. And, if the father 
makes an equal partition among his sons, all the wives must have 
equal shares with his sons. So Yajhavalkya declares: If he 
make the allotments equal, his wives, to whom no separate pro- 
perty has been given by their husband, or their father-in-law, must 
be rendered partakers of like portions ^ To a woman, whose 
husband marries a second wife, let him give an equal sum, as a 
compensation for the supersession, provided no separate property 
have been bestowed on her : but, if any have been assigned, let 
him allot half ^ 

32. Wives of the father who have no male issue, not those who 

arc mothers of sons, [must be rendered] equal sharers [with the 
sons]. So Vyasa ordains : Even childless wives of the father are 
pronounced equal sharers ; and so are all the paternal grand* 
mothers: they are declared equal to mothers Vishnu likewise 
says : Mothers receive allotments according to the shares of sons ; 

and so do unmarried daughters 

33. According to the shares of sons] ; as sons are entitled to 
four shares, three, two or one, in the order of the classes, so are 
the wives also. 

,34. Unmarried daughters, likewise, following the allotments 
of sons, take a quarter thereof. Thus Brihaspati says : Mothers 
are equal sharers with them j and daughters are entitled to a fourth 
part 

35. A son has three parts and a daughter one. So Katy^yana 
declares: For the unmarried daughter a quarter share is allowed 

and three parts belong to the son. But the right of the owner is 
admitted when the property is small”.® 

86. If the funds be small, sons must give a fourth part, to 
daughters, deducting it oat of their own respective shares. Thus 
Maou says : To the maiden sisters let their brothei*s give por- 
tions out of their own allotments respectively: let each give a 
fourth part of his own distinct share ; and they, who refuse to give 
it, shall be degraded 

37. Let each give] ; from the mention of giving, and the 
denunciation uf the penalty of degradation if they refuse, it 
appears that portions are not taken hy daughters as having a title 

1 Yajuavalkya, II. 116^ Visliniiv XVIII, 34 and 35. 

3 Do IX. X4y. ^ Britaspati, XXV. 64. 
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to tlie succession. For one brotliei’ does not give a portion out of 
liis own allotment to another brother who has a right of inheritance. 

38. Thus Yajhavalkya, saying ^'Uninitiated brothers should 
be initiated by those for whom the ceremonies have been already 
performed; but sisters should be disposed of in marriage^ giving 
them as an allotment, a fourth part of a brothei^’s own share 
declares the obligation of disposing of them in marriage, not their 
right of succession. 

39. Thus if the wealth be great, funds sufficient for the nup- 
tials should be allotted. It is not an indispensable rule that a 
fourth part shall be assigned. 

40. This must be understood as applicable, only where the 
number of sons and daughters is equal. For if the number be 
unequal, either the daughter would have a greater portion or the 
son would be entirely deprived of property. But that cannot be 
proper, since the son is chief in rank. 

41. It is stated as an objection, that as the defraying of the 
nuptials of a sister is an indispensable obligation under the text 
of Narada, which states : If no wealth of the father exist, the 
ceremonies must, without fail, be defrayed by brothers already 
initiated, contributing funds out of tbeir own portions the 
impoverishment of the brothers is no exceptionable consequence. 

V 42. That is wrong. For the text is intended to provide for 
initiatory ceremonies of brothers ; and the reading of it which 
expresses, that the ceremonies of brothers must be defi’ayed by 
those who are already initiated is nnanthentic ; and the initiation 
of a brother was the subject treated of. It had been already said. 
For those, whose forms of initiation have not been regularly per- 
formed by the father, these ceremonies must be completed by the 
brothers out of the patrimony Here the pronouns those and 
whose are in the masculine gender. But this text immediately 
precedes the one before cited If no wealth of the father exist, 
&c. That passage therefore relates to the initiation of bi’others, 

43. Thus, partition of the wealth ‘ 0 | the father, grandfather or 
other ancestor. 


CHAPTER IV. 

Succession to Woman^s Peopeety. 

. ‘ SEOTIOIir 1. 

Sepatate property of a woman defined and explained. 

1 . In the next place, for the purpose of explaining the distribu- 
tion of a woman’s separate wealth, suc]$ property is first described. 
On this subject, Vishiju says : What has been givW to a woman 
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by her father^ her mother, her son, or her brother, what has been 
received by her before the nuptial fire, what has been presented 
to her on her husband^ s espousal of another wife, what has been, 
given to her by kindred, as well as her perquisite,, and a gift sub- 
sequent, are a woniaids separate property 

2, Katyayana defines a gift subsequent : What has been 
received by a woman from the family of her husband at a time 
posterior to her marriage, is called ‘ a gift subsequent^ ; and so is 
that which is similarly received from the family of her kindred. 
Whatever is received by a woman after her nuptials, either from 
her husband or from her parents, through the affection of the 
giver, Bhrigu pronounces to be a gift subsequent 

3. By the word kindred her father and mother are denoted. 
Hence, the meaning is this: anything received subsequently to the 
marriage, from persons who are related through the father or the 
mother, or from those two parents themselves ; or so received from 
the husband or from his family, namely, her father-in-law and the 
rest, is a gift subsequent. But the term ^ kindred^, in the text of 
Vishnu, intends maternal uncles and others ; for the father and the 
rest are specified by the appropriate terms : either the husband, 
or the parents, inherit that which was received at the time of the 
nuptials, according to the difference between marriages deno- ' 
niinated Brahma, &c., and those called Asura and so forth. 


4. Mann and Katyayana describe the separate property of a 

■woman: What was given before the nuptial 6re, what was 

presented in the bridal procession, what has been conferred on the 
woman through affection, and what has been received by her from 
her brother, her mother, and her father, are denominated th^-^ sixfold 
property of a woman So Narada says: What was given 

before the nuptial fire, what was presented in the bridal procession, 
her husband’s donation, and what has been given by her brother and 
either of her parents, is termed the sixfold property of a woman 

5. Katyayana explains this : What is given, to a woman at the 
time of her marriage, near the nuptial fire, is declared by the wise 
as the woman’s peculiar property bestowed before the nuptial fire. 
That again, which a woman receives while she is conducted from 
the parental abode, is instanced as the separate property of a 
woman, under the name of gift presented in the bridal procession 

'6. Since the term parental’^ is derived from a compound 
expression, of which one member only is retained, the presents 
■ which she receives from the family of either herfather or her mother, 
.while she is conducted to the house of her husband, are gifts 
presented in. the bridal prppession. 

— ^ 4^ 
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7. Her liusbancrs donation (^dya) is wealth given (datta) 
to her by her husband. Hor Manu and others notice that which 
is given (datta) to her by him, without mentioning his donation 
(daya) and Narad a specifies donation (daya) without any separate 
xigtice of what is given (datta). 

8. In other instances also, husband^s donation is used for 
wealth given by the husband. Thus Katyayana says, Let the 
woman enjoy her husband’s donation. as she pleases, wdien he is 
dead : but, while he lives, she should carefully preserve it, or else 
commit it to the family 

9. The meaning of the passage is this : wealth given to her by 
her husband, she may dispose of, as she pleases, when he is dead ; 
but, while he is alive, she should carefully preserve it. This is 
intended as a caution against extravagance. 

10. So the text of Yyasa, concerning the limits of the wealth 
which may be given by her husband : A present, amounting to two 
thousand paiias at the most, maybe given to a woman, out of the 
wealth : and whatever property is given to her by her husband, 
let her use as she pleases”.^ As far as two thousand panas a 
present may be given to a woman, but not more. In answer to the 
question by whom given ? the construction refers to the word ^ hus- 
band’ contained in the text ; and one not contained in it must iiot 
be assumed. Thus the term (deya) /may be given’ retains the 
literal sense of the verb (da) ^ to give ’. But, since so much as is her 
deceased husband’s estate, belongs to the widow, the sense becomes 
metaphorical and that is not reasonable. 

. 11. And whatever property is given to her by her husband, let 
her use as she pleases. Hence the alleged conclusion, that the 
widow is competent to take so much of the property of her husband, 
who has died leaving no male issue, as amounts to two thousand 
panas, and not the whole estate, must be rejected by the wise. 

12. This also will be discussed at full length later on. 

13. Tajnavalkya says r What has been given to a woman by 
the father, the mother, the husband or a brother, or received by her 
before the nuptial fire, or presented to her on her husband’s marriage 
to another wife, is denominated a woman’s property 

14. That wealth, which is given to gratify a first wife by a man 
desirous of marrying a second, is a gift on a second marriage ; for 
its object is to obtain another wife. 

15. So Devala says: Her subsistence, her ornaments, her 
perquisite, and her gains, are the separate property of a woman. 
She herself exclusively enjoys it; and her husband has no right to 
use it, unless in distress 
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16. Vyasa also: Whatever is presented at the time of the 
nuptials to the bridegroom^ intending the benefit of, the bride, 
belongs entirely to the bride, and shall not be stored by kinsmen 

17. Intending] designing that it shall appertain to the 
bride- It is not meant, that the property becomes hers, even 
without such intention. Accordingly the time of nuptials is here 
stated illustratively; and not as the sole motive. For the will of 
the giver is the cause of property. So the following authentic text 
does not specify that it must be at the time of the nuptials : What 
is presented to the husband of a daughter, goes to the woman, 
whether her husband live or die ; and, after her death, descends to 
her offspring Here the giver’s intention is not specified ; becanse 
it is implied by the word ^ daughter \ 

18. Since various sorts of separate property of a woman have 
been thus propounded without any restriction of number, the 
number n-r is not definitely meant. But the texts of the sages 
merely intend an explanation of woman’s separate property. That 
alone is her peculiar property, which she has power to give, sell, or 
use, independently of her husband’s control. 

19. Katy%ana expresses this rather concisely : The wealth, 
which is earned by mechanical arts, or which is received through 
affection from any other, is always subject to her husband’s 
dominion. The rest is pronounced to be the woman’s property 

20. Over that, which has been received by her ^^from any 
other” but the family of her father, mother, oiv husband, or has 
been earned by her in the practice of a meohanical art, her husband 
has dominion and full control. He has a right to take it, even 
though no distress exist. Hence, though the wealth be hers, it does 
not constitute woman’s property ; because she has not independent 
power over it. 

21. But, in other descriptions of property excepting these two, 
the woman has the sole power of gift, sale or other alienation. So 
K^ty^yana declares : That which is received by a married woman 
or a maiden, in the house of her husband or of her father, from her 
husband or from her parents, is termed the gift of affectionate 
kindred, 'I'he independence of women, who have received such 
gifts, is recognised in regard to that property; for it was given by 
their kindred to soothe them, and for their maintenance. The 
power of women over the gifts of their affectionate kindred is 
declared both in respect of gift and of sale according to their plea* 
sure, even in the case of immoveables ”.^ 

22. What is obtained from kind relations, is the gift of affec« 
tionate kindred. 

a IT. Cole. Dig., 589, COCOLXX. 
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23. Bat in the case of immoveables bestowed on lier by ber 
husband^ a woman lias no power of alienation by gift or the like. 
So N^rada declares®: Wliat has been given by an affectionate 
husband to his wife, she may consume as she pleases, when he is 
dead, or may give it away, excepting immoveable property It 
follows from the specific mention of given by a husband that 
any other immoveable property, except such as has been given to 
her by him, may be alienated by her. Else the preceding passage 
concerning the powei* of women in respect of gift and of sale, 

according to their pleasure, even in the case of immoveables^^, 
would be contradicted. 

24. However, if the hnsband have no means of subsistence, 
without using his wife’s separate property, in a famine or other 
distress, he may take it under such circumstances: but not in any 
other case. So Yajnavalkya declares : A husband is not liable to 
make good the property of his wife, taken by him in a famine, or 
for the performance of a duty, or during illness, or while under 
restraint ”.2 Katyayana, again, denies the right of the husband to 
do so under any other cii’cnmstances ; Neither the husband, nor 
the son, nor the father, nor the brothers, can assume the power 
over a woman’s property to take it or to bestow it. If any one of 
these persons by force consume the woman’s property, he shall be 
compelled to make it good with interest, and shall also incur a fine. 
If such person, having obtained her consent, use the property 
amicably, he shall be required to pay the principal, when he 
becomes rich. But, if the husband have a second wife and do not 
show honor to his first wife, be shall be compelled by force to 
restore her pi'operty, though amicably lent to him. If food, raiment 
and dwelling be withheld from the woman, she may exact her due 
and take a share with the oo-heirs 

25. If the husband, having taken the property of his wife, live 
with another wife and neglect her, he shall be compelled to restore 
the property taken by him. If he do not give her food, raiment, 
and the like, that also may be exacted from him by the woman. 

26. Thus a definition of woman’s property has been propounded. 


SECTION IL 

Succession of a woman^s children to her separate property, 

1. Now partition of woman’s property is explained. On that 
subject Manu says : When the mother is dead, let all the uterine 
brothers and the uterine- sisters . equally divide the maternal 
estate”,^ 

2. Since this suggests the participation of brother and sister, 


1 II, Cole. Big., 595, OpCOLXXVI. » II. Cole. Big., 594, COOCLXXV, and 
Yajnavalkya, II. 148. , 699, COOOLXXXI, 
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connected in tlie sentence by reciprocation^ althongli tie conjunc- 
tive compound do not there occur, by means bo waver of the con- 
junctive particle, which bears the same import, the meaning of tie 
passage must be this,- ^Let sisters and bi’others of the whole blood 
share the estate \ 

3. Brihaspati likewise implies such combination from the use 
of the particle cha ; A woman’s property goes to her children; 
and the daughter is a sharer with them, provided she be unafiS- 
anced ; bat, if married, she shall not receive the maternal wealth ^ 

4. Hero the term ^ children ’ intends sons : and they share their 
mother’s wealth with unbetrothed daug-hters. So Sankha and 
Likhita say : All uterine brothers are entitled to the wealth 
equally ; and so are unmarried sisters ”.2 

5. Since the son is mentioned first in all these passages, he 
has a right to the succession to his mother’s wealth, whatever be 
his state, and the conjunctive particle which likewise occurs in 
every one of those texts, denotes combination. 

6. A passage of Devala necks out even one who is armed 
with these arguments. It is as follows ; A woman’s property is 
common to her sons and unmarried daughters, when she is dead ; 
but if she leave no issue, her husband shall take it, her mother, 
her brother, or her father”.^ 

7. Here it is expressly declared, that the mother’s wealth is 
common to the son and unmarried daughter : and if the maiden 
daughter wei^e exclusively entitled to the whole of her mother’s 
estate, the special texts of Manu and others, concerning the wealth 
given at the nuptials, would be unmeaning, since she would have 
the right in all cases indiscriminately . 

8. But, if one should propose this solution : ^ The ordaining of 
equal partition is fit, if the brother and sister have alike a right of 
succession to their mother’s property ; hut, if sisters only inherit 
equally, or, on failure of them, brothers only, the declaration of 
equality would be superfluous, since it might be deduced, without 
such declaration, from reasoning, hecause no exception to it has 
been specified’ : he might be thus answered. ^ It is no less super- 
fluous to declare equality, on the assumption that brother and 
sister inherit ; since their parity may be in like manner deduced 
from reasoning. Besides, how is it superfluous? since, in the 
case of brothers inheriting alone, the term equal ” is unquestion- 
ably pertinent, as it obviates the supposition that deductions of a 
twentieth and the like shall be allowed in the instance o£ the 
mother’s estate, as in that of the father’s.’ Therefore, the half 
learned person must be disi’egarded by the wise, as unacquainted 
with the letter of the law and with reasoning. 

1 Brihaspati, XXV. 87. ® II. Oole. Dig., G03, OCCCLXXXVIIX. 

3 ir. Oole. Dig;, 603, OOOOLXXXIX. 
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9. For tlie reason above stated^ the son and tbe maiden daughter 
have a like right of succession. On failure of either of them, the 
wealth belongs to the other. On failure of both of themj the suc- 
cession devolves, with equal rights, on the married daughter who 
has a son, and on her who may have male issue. For, by means of 
their sons, they may present oblations at solemn obsequies. 

10. Hence, the daughter's son is entitled to the property, on 
failure of the daughters above described : for the text of Manu 
states ; Even the son of a daughter delivers him in the next 
world, like the son of a son^\^ Neither a barren nor a widowed 
daughter inherits ; for these present no oblations at solemn obse- 
quies, either in person or by means of their offspring. Accordingly 
Narada says, On failure of the son, the daughter inherits ; for 
she equally continues the lineage 

11. But, if there be a son^s son and a daughter's son claiming 
the succession, the son’s son has the exclusive title; for it is 
reasonable, since the married daughter is debarred from the in** 
heritauce by the son, that the son of the debarred daughter shall 
be excluded by the son of the person who bars her claim. 

12. On failure of all these above mentioned, including the 
daughter’s son, the barren and the widowed daughters both succeed 
to their mother’s property ; for they also are her offspring ; and 
the right of others to inherit is declared to be on failure of issue, 

18. But the text of Gautama, A woman’s separate property 
goes to her daughters unaffianced, and to those not actually 
married” that of N&<rada, Let daughters divide their mother’s 
wealth; or, on failure of daughters, her male issue ” a passage 
of Katyayana, ^^But, on failure of daughters, the inheritance 
belongs to the sons ” ; ^ as also one of Yajuavalkya, Daughters 
share the residue of their mother’s property, after payment of her 
debts ; and the male issue succeeds in their default ” ; ^ relate only 
to the wealth given at nuptials ; for these passages contradict the 
text of DevalaaboA^e cited (§6). Accordingly Manu says, "^^Property 
given to the mother on her marriage (yautaka) is the share of 
her unmarried daughter”.^ 

14. Here yautaha signifies property given at a marriage : the 
word yida, derived from the verb yu (to mix), imports mingling ” ; 
and mingling is the union of man and woman as one person ; and 
that} is accomplished by maxuuage. For a passage of scripture 
states: ^^Her bones become identified with his bones, flesh with 
flesh, skin with skin Therefore what has been received at the 
time of the marriage is denominated yautaka. 


1 Manu, IX, 139. ^ Narada, XIII. 2. 

2 Mrada, XIII. 50. s n. Oole. Dig., 607, COCCXOIII, 

s Gautama, XXYIII. 22, c Yainavalkya, II* 118, 

7 ^auu, IX. 131. 
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15. Accordingly [since the term signifies wealtli received at 
the time of tlie marriage] , Vasishtlia says^ ^^Let the females 
share the nuptial presents (parin^yya) of their mother For 
pdrindyya signifies wealth received at a marriage (parinayana) . 

16. As for a passage of Manu^ ^^The wealth of a woman, 
which has been in any manner given to her by her father_, let the 
Brahmini damsel take ; or let it belong to her offspring ^ since 
the test specifies given by her father the meaning must be^ 
that property, which was given to her by her father, even at any 
other time besides that of the nuptials, shall belong exclusively to 
her daughter : and the term ^ Brahmini^ is merely illustrative [in- 
dicating that a daughter of the same caste with the giver inherits] . 
Or, lest the term should be impertinent, the text may signify that 
the Brahmini damsel, being daughter of a contemporary wife, shall 
take the property of the Kshatriya and of other wives dying child- 
less, which had been given to them by their fathers. The precej)t, 
which directs, that “the property of a childless woman shall go to 
her surviving husband^^ does not here take effect. Such is the 
meaning of the passage ; for, else all the texts would be incongruous. 

17. It must not be argued that the succession of the daughter’s 
sons, on failure of the daughter, is shown by N^rada and others, 
because the word “issue” is connected in construction with 
“ daughter ”, which is the nearest term. For the word “ daughter ”, 
as signifying a distinct progeny, requires a parent for its correla- 
tive and must not be connected in construction with “son” another 
progeny suggested by the term “ issue ” : since [both terms] alike 
need a correlative indicating the parent. 

18. Nor should [the word] “issue” be expounded metaphori- 
cally, from the appropriate sense, [as signifying male, and 
“daughter” female, neglecting the relation to a parent indicated 
by these terms] . For all the terms [viz.^ “ daughter ”, repeatedly 
occurring in various texts; or “issue”, or other equivalent word; 
or “ daughter, and issue ”, and, in the text of K^tyayana, “ son ”] 
may be taken in their literal acceptation by connecting them with 
“ mother ” : and the word “ daughter” is acknowledged to bear the 
literal sense as connected with the term “mother ”. 

19. Neither should the construction of the sentence be alleged 
to be ^ issue of the daughter ’ suggested by the pronoun in the 
phrase “her issue”. For the pronoun would I'efer to her as 
daughter, [not as mother] ; since the meaning of the original term 
is such. 

20. Besides, the word “ daughter ”, in the text of Y^jnavalkya 
having the termination of the first or nominative case, and the 
pronoun (“ their ”) having that of the fifth (ablative), cannot be con- 
nected with the term “ issue ”, by construction which requires the 
sixth or relative case. But this term governs the word “ mother ” 


» Manu, IX, 198. 
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notwitlistaiiding tlie interYentioii of mediate terms, Tims tlien^ witi. 
the certainty that ^^issue of the mother’^ is here intended, it is 
reasonable to interpret issue of the mother in the texts of Narada 
and Katyayana : for there can be no conti*adiction. 

21. Moreover, conformably with the text of Baud hay ana; 

Male issue of the body being left, the property must go to them ^ 

and because of nearer kinship it is reasonable that the son born of 
her body should have the right of succession to his mother’s 
property, and not the daughter’s son, who is a mediate descendant 
not born of her person. 

22. Hence a woman’s separate property, received by her at 
her nuptials, goes to her daughters and not to her sons and the 
text of Grautama is intended to explain the order of succession in 
this case. 

23. First, the woman’s property goes to her unaffianced daugh- 
ters. If there be none such, it devolves on those who are betrothed. 
In their default, it passes to the married daughters. For the right 
of the female issue generally is suggested by the term daughters ” 
[in G-autama’s text, § 13] ; and the special mention of unaffianced” 
and ^^unmaiTied ”, which follows, is pertinent as declaratory of the 
order of succession, 

24. Thus, Yajnavalkya: The separate property of a childless 
woman married in the form denominated Brahma or in any of the 
four [unblamed forms of marriage] goes to her husband : but, if she 
leave progeny, it will belong to her daughter : and in other forms of 
marriage, [as the Asura, &c.,] it goes to the father”. ^ 

25. Here, in certain forms of marriage termed BrSihma, &c., 
what has been received by a woman at the nuptial fire goes, after 
her death, first to her daughters. Again, the right devolves first on 
the maiden daughter ; if there be none, it descends to the betrothed 
daughter ; or for want of such, it goes to a married daughter ; or, 
on failure of all daughters, if; devolves on the son. For the 
husband’s right of succession is relative to property of a wife who 
leaves no issue whatever. 

26. The right of the married daughter, too, on failure of the 
unaffianced one and the rest, has been hinted byBrihaspati using the 
term unaffianced” (§ 3). 

27. It should not be alleged, that this text does not relate 
exclusively to wealth received at nuptials, but is applicable to any 
property, whether obtained then or at any other time, and apper- 
taining to a woman espoused by such forms of marriage. For, the 
preceding passage would have no pertinency, and it would disagree 
with Mann ; for he says : It is admitted that the property^ of a 
woman married by the ceremonies called Brahma, Daiva, ArsEa, 
G-^ndharva and Pr^japatya, shall go to her husband, if she die 


^ found. 
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without issue. But her wealthy given to her on her marriage in the 
form called Asura or either of the other two (Kakshasa and 
Paisacha^) is ordained; on her death without issue^ to become the 
property of her mother and of her father i Here; the subsequent 
term; wealth given to her^^; is understood in the preceding 
sentence. Therefore; by thus connecting the termS; wealth 
given to her at the nuptial ceremonies; &c.;^^ the text appears to 
relate to property received at her marriage, and not generally to 
any property whatever. 

28. ^ So YamU; saying ‘ wealth; which is given at the marriage 
called Asura, &c.^; appears to intend nuptial presents exclusively : 
that iS; wealth which is given while the marriage ceremony lastS; 
having been commenced but not being finished. 

29. It must not be argued, that the denominations of BiAhma, 
&c., regard the woman and that the text concerns any property 
belonging to her, the designations being relative to the person: 
because there is no other rule provided for the descent of a child- 
less woman’s property received by her before her nuptials, or 
after them. For the rule of succession, in the case of property 
received before or after marriage, will be fully stated, conformably 
with expi^ess laws. 


SECTION III. 

Succession to the separate property of a childless woman, 

1. The heirs of the property of a woman who dies childless 
are next propounded. 

2. The separate property of a childless woman married in the 
form denominated Brahma, or in any of the four [unblamed forms 
of marriage,] goes to her husband.’’^ ^ 

3. The four forms of marriage, at the head of which is that 
called Brahma, are here intended. Those four are the Daiva, 
Arsha, Prajapatya, and Gandharva. With the Brahma, they make 
five. For Mann has specified five : namely, the ceremonies called 
Brahma, Daiva, Arsha, Gandharva and Prajapatya Wealth, 
which has been received by a woman while her marriage in any 
of those forms is celebrated, devolves on her husband, if she die 
without issue. Here issue signifies progeny. 

4. It is not right to interpret the text as signifying that any 
property of whatever amount, which belongs to a woman married 
by any of those ceremonies termed Brahma, &c., whether received 
by her before or after her nuptials, devolves wholly on her husband 
by her death. For the terms employed in the text (§ 2), signify- 
ing ^ at marriages in the form denominated Brahma, &c.b indicate 
time : and, if the term Brahma, &c,'’j intended the woman, those 
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terms would have been exhibited in the singular number and sixth 
or relative case : for the pronoun denoting^ the Tvoman^, is exhibited 
in that case and number^ in the passage ; But her wealthy given to 
her on her marriage, If the time of nuptials be indicated, the 

term has the metaphorical sense from relation to the present [time] . 
But, if the woman be intended, it has the metaphorical meaning from 
relation to the past ceremony of marriage. hTow, this, being a less 
approved mode of construction, is not the proper one. Neither is 
it true, that the terms ' Brahma/ &c., do signify the woman who is 
espoused ; for they are used by Manu and the rest as importing tho 
marriage celebrated in such forms. Thus Manu having premised 
these words: ^^Now learn compendiously the eight forms of the 
nuptial ceremony ^ euumerates the ceremony of Brahma, of 
the Devas, of the ilishis, of the Prajapatis, of the Asuras, 

So Naracla says : Bight forms of marriage are ordained for the 
perfecting of the several classes : the first of them is the Brahma^^^ 
Vishnu in like manner says, Marriages are of eight sorts, the 
Brahma, the Daiva, 

5. Therefore the observation of Visvarupa, that the text relates 
to woman’s property received at the time of the nuptials, should be 
respected. 

6. But a woman’s property, received at a marriage in the form 
called Asura and the like, her mother may take on her death, though 
her husband be living ; and, on failure of the mother, the father. 
For that order of succession results from the text : Her wealth is 
ordained to become the property of her mother and of her father”/ 
If then joint succession were intended, the author would have said, 

become tbe property of her two parents”. And, as the father’s 
right of inheritance is declared to be on failure of tbe mother in 
the case of a maiden’s property, the same is fitting in this instance 
also. 

7. Accordingly Baudhayana says, The wealth of a deceased 
damsel, let the uterine brothers themselves take. On failure of 
them, it shall belong to the mother; or, if she be dead, to the 
father”.^ 

8. The property of a maiden has been thus explained. 

9. It must not be argued that in this case, as in that of a 
maiden’s property, the brother has the prior right. For no text 
ordains it: and the succession of the mother and father only is 
expressly declared. 

10. But wealth received by a woman after ber marriage^ from 
the family of her father, of her mother, or of her husband, goes to 
her brothers, as Ydjnavalkya declares : That which has been given 
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to ter by ter kindred, as well as her fee or gratuity, and ari v thing 
bestowed after marriage^ her kinsmen take, if she die without issu©^'\ i 


11. Given by her kindred] presented to her by her father 
mother. Hence their sons, who are her brothers, are the kinsmen 

here signified. 

12. That is confirmed by Vriddha K%ayana, who says; 
Immoveable property, which has been given by parents to their 

daughter, goes always to her brother, if she die without issue 
Tor it appears, that the brother's right of succession is founded 
simply on her leaving no issue. 

13. The remark of Visvarupa, that the property of a childless 
woman married in any form, from that of Brahma to that of the 
Paisachas, goes to her brother, should therefore be respected. 

14. Under the term immoveables the same must be true of 
other property by the argument a /or^ion, exemplified in the loaf 
and staff.^"*^ 


15. By the phrase given by her kindred^^ (§ 10) is signified 
that which was given to her by her parents during her maiden state. 
For any thing received by her, subsequently to her nuptials, is 
comprehended under the denomination of (anvadheya) ^ gift subse- 
quent ’ ; and either the husband, or the parents, inherit that which 
was presented at the time of the wedding. 


16. Katyayana describes a gift subsequent : What has been 
received by a woman from the family of her husband, and at a time 
posterior to her marriage, is called a gift subsequent ; and so is 
that which is similarly received from the family of her kindred 


17. From the family of her husband] from her father-in-law 
and the rest. From the family of her kindred] from that of her 
father and mother. 


IS. The same author gives another definition ; Whatever is 
received by a woman after her nuptials, either from her husband, 
or from her parents, through the affection of the giver, Bhrigu 
pronounces to be a gift subsequent 


19. He likewise explains the fee or perquisite (sulka). 
Whatever has been received, as a price of labour, furniture and[ 
carriages, milking vessels and ornaments, is denominated sulka.^^ ® 


20. What is given to a woman by artists constructing a house 
or executing other work, as a bribe to send her husband or other 
person to labour on such particular work, is her fee. It is the price 
since its purpose is to engage. 


‘Yainavalkya, II. 146. 
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21. Or a fee is that which is described by Vyasa : What [ig 
given] to bring the bride to her husbaud^s house, is denominated 
her fee Thai is, wliat is given by way of bribe or the like to 
mduoe her to go to the house of her husband-. 

22. This fee occurs indiscriminately in any form of marriage, 
whether that is termed Brdhma or another. Such, or any similar 
property of a childless woman, her brothers inherit. 

23. But it does not include a gratuity (sulka) presented to dam- 
sels at marriages called Asui’a and the rest. For that gratuity is 
restricted to the particular form denominated Asura, Accordingly it 
is said, The Asura marriage is grounded on the receipt of wealth ; 
theGiindharva, on reciprocal connection ; the Rakshasa, on seizure in 
war; and the Paisacha is where the bride is obtained by fraud 

24. Hence, since there is no gratuity at the Rakshasa marriage, 

nor at the other, the conclusion, deduced from association with nuptial 
gratuity, that only such property goes to the brother as was received 
under the Asura and other similar marriages, must be rejected : 
as also because that is not the separate property of the woman ; for 
only wealth received by the father or other person is denominated 
a gratuity. Thus Manu says : Let no father, who is wise, receive 
a gratuity, however small, for giving his daughter in marriage; since 
the man, who through avarice, takes a gratuity, is a seller of his 
oSspiung Father is here a general expression. Therefore, a 

brother, or any other person, accepting a present is a receiver of a 
gratuity, Consequently, a gratuity (sulka) is that which is accepted 
by the father or other person. 

25. Hence the argument is refuted, which has been thus pro- 
posed ; that as a womau^s separate property received in the form of 
a gratuity (sulka) is possible only in an Asura marriage, therefore 
the gifts of kindred' and a gift subsequent, which are specified in 
the same passage (§ 10), shall also be inherited by the brother, 
provided they are relative to an Asura marriage. 

26. But, since property, received as a fee or perquisite (sulka) 
in the manner described (§ 18 and 21), is possible under every form 
of marriage, the brother is heir in all such instances ; conformably 
with the text. For it contains no restriction [to any particular form 
of marriage, nor to that called Asura in particular]. 

27. Thus the text of Gautama also conveys the same import with 
that of Katyayana (§ 12). It is as follows; ^^The sisteFs fee 
belongs to the uterine brothers ; after them, it goes to the mother ; 
and next to the father or, as some say, before her^’.^^ 

28. The meaning of the passage is this : in the first place that 
property goes to her brother of the whole blood. But, on failure of 
him, it belongs to the mother. In her default, it devolves on the 
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father. “ Some say before her," This is stated as the doctrine of 

others. 

29. Therefore^ tile property goes first to tlie whole brothers ; 
if there be none, to the mother ; if she be dead^ to the father : butj, 
on failure of all these, it devolves on the husband. Thus, Katya- 
yana says : That, which has been given to her by her kindred, 
goes, on failure of kindred, to her husband 

30. By saying ^^on failure of kindred^’, the failure of 
brothers is likewise indicated. For, since the parent's right of suc- 
cession is in default of brothers, [the failure of the preferable claim] 
must be concluded by the argument a /orhm exemplified in the 
case of the loaf and staff. 

31. On failure of heirs down to the husband, this rule again is 
provided, which Brihaspati thus delivers, ^^The mother's sister, the 
maternal uncle's wife, the father's sister, the mother-in-law, and the 
wife of an elder brother, are pronounced similar to mothers. If they 
leave no issue of their body, nor son, nor daughter's son, nor sons 
of those persons, the sister's son and the rest shall take their 
property".^ 

32. Both son and daughter are here signified by the term 
issue of the body ", For they bar every other claimant. By “ son " 

is meant the child of a rival wife. For a passage of law says, 
If, among all the wives of the same husband, one bring forth a 
male child, Manu has declared them all, by means of that son, to be 
mothers of male issue Nor is the term son" an epithet of 
“ issue of the body " : for it would be superfluous ; and the sister's 
son or other remote heir would have the right of succession, though 
a son of a contemporary wife be living, 

33. If there be no legitimate son or daughter, nor a grandson 
in the male line, nor a son of a rival wife, the I’ight of succession 
devolves on the daughter's son. 

34. By the pronoun in the phrase sons of those persons" 
(§ 31) the woman's own issue and the child of a rival wife are 
signified. Therefore, their sons have a right to inherit ; not the 
son of a daughter's son also, for he is excluded from the oblation 
of food at obsequies. 

35. For want then of sons and other lineal heirs as here specified, 
and in default of brothers or other preferable claimants, including 
the husband, the inheritance passes to the sister's son and the rest, 
although kinsmen, as the father-in-law, the husband's elder 
brother, or the like, be living. For the text (§ 31) bears no other 
import; and the chief purpose of indicating, under the head of 
^inheritance", the competency to present funeral oblations, as isdone 
by describing the women as similar to mothers, and certain persons 

* II. Cole. Dig., 607, OOCOXOII. s Briliaspati, XXY, 88 and 89. 
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36. Heiice^ since the text enumerates sister’s son &c.^ if the 
orderof succession consequently be^ first the sister’s son^then thehus- 
band’s sister’s son, next the child of the husband’s younger brother, 
afterwards the child of the husband’s elder brother, then the son 
of the brother, after him the son-in-law, and subsequently the 
younger brother-in-law, the right would devolve last of all on the 
younger brother of the husband, contrary to the opinion and 
practice of venerable persons. Therefore, the text is propounded, 
not as declaratory of the order of inheritance, but as expressive of 
the strength of the fact. ' Thus it is declared by Mann, under the 
head of Inheritance: -'To three ancestors must water be given at 
their obsequies ; for three is the funeral oblation of food ordained ; 
the fourth is the giver of oblations ; but the fifth has no concern 
with them”.^ In like manner Y^juavalkya shows succession to 
property in riglit of the funeral oblation: Among these, the next 
in order is heir, and giver of oblations, on failure of the preced- 
ing The son’s preferable right too appears to rest on his 
presenting the greatest number of beneficial oblations, and on his 
rescuing his parent from hell. And a passage of Vriddha 
S^tatapa expressly provides for the funeral oblations of these 
women: ‘"‘^For the wife of a maternal uncle or of a sister’s son, of 
a father-in-law and of a spiritual pai'ent, of a friend and of a 
maternal grandfather, as well as for the sister of the mother or of 
the father, the oblation of food at obsequies must be performed. 
Such is the settled rule among those who are conversant with the 
Vedas 


as standing in the relation to them of sons, is to suggest the right 
of succession to their property. 


37. This then is the order of succession, according to the various 
degrees from the oblation of food at obsequies. In the first 
place, the husband’s younger brother is entitled to the woman’s 
property ; for he is a kinsman (sapinda), and presents oblations to 
her, to her husband, and to three persons to whom oblations were 
to be offered by her husband. After him, the son either of her hus- 
band’s elder or of his younger brother is heir to the separate pro- 
perty of his uncle’s wife ; for he is a kinsman, and presents oblations 
to her, to her husband, and to two persons to whom oblations were 
to be offered by her husband. On failure of such, the sister’s son, 
though he be not a kinsman (sapinda), inherits the separate property 
left by his mother’s sister, because lie presents oblations to her, 
and to three persons, (her father and the rest,) to whom oblations 
would have been offered by her son. In default of him, the son of 
her husband’s sister is heir to the property of his uncle’s wife ; 
because lie presents oblations to three persons to whom they were 
to be offered by her husband, and also presents oblations to her and 
her husband. On failui’e of him, the brother’s son is the successor 
to his aunt’s property, for he presents oblations to the father, to her 
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grandfatBerj and to herself. If there be no nephew^ the husband 
of her dangliter is heir to his m other-in-law property^ since he 
presents oblations to his mother-in-law and father-in-law. 

33. The order of succession must be assumed : and the mention 
of a sister^s son^^ and the rest (§ 31) was intended merely for an 
indication of the heirs, without specifying the order in which they 
succeed. 

39. Again, on failure of these six^ it must be understood that 
the succession devolves on the father-in-law, the husband^s eldest 
brother and the rest, according to their nearness of kinship. . 

40. It must be supposed, that this text (§ 31) is applicable 
where a failure of kinsmen (sapinda) exists : for, in this chain of 
successors, the husband’s younger brother, and his son, and the 
son of the husband’s elder brother, have been specified ; and the 
husband’s father and elder brother, who are nearer of kin, have 
been omitted. 

41 . Therefore, the practice which has been introduced owing to 
the wrong comprehension of the text [of Brihaspati, § 31, or of 
those of Manu and Yajnavalkya,] and to misunderstanding the true 
sense of the law, must be rejected as destitute of reason and 
by authority those who submit to demonstration. 

42. Thus has succession to the separate property of a childless 
woman been explained. 


CHAPTERS. 

Exclusion eeom Inhebitance. 

]. In the next place, persons incompetent to inherit are 
specified, for the purpose of making known, by the exception, the 
competent heirs. On this subject, Apastamba says * All- co-heirs, 
who are endowed with virtue, are entitled to the property. But he, 
who dissipates wealth by his vices, should be debarred from partici- 
pation, even though he be the first-born”.^ 

2. This passage is read by Baloka in a confused manner se- as 
to give just the opposite meauing : But he, who acquires wealth 
by his virtuous conduct, being the eldest son, should be made an 
equal sharer with the father”. That reading is altogether un-. 
authorized. 

3. So The heritable right of one who has beeit expelled from' 
society, and his competency to offer oblations of food and libations 
of-wa-ter, are extinct”'.^* -^^One who- has-been -e-xpelled f rom-sooiety ” j 
is a pei’son ex eluded, from drinking water in company.. 
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4. So Brihaspati : Tkough boi’n of a woman of equal class, a 
son destitute of virtue is unworthy of the paternal wealth. It is 
declared to belong to such kinsmen offering funeral oblations as are 
of virtuous conduct. A son redeems his father from debt to superior 
and inferior beings. Consequently, there is no use served by one 
who acts otherwise. What can be done with a cow which neither 
gives milk, nor bears calves ? For what purpose was that son born, 
who is neither learned nor virtuous ? A son, who is devoid of 
science, courage and good purposes, who is destitute of devotion 
and knowledge, and who is wanting in good conduct, is similar to 
urine and excrement ^ 

5. Apastamba says: A son who diligently performs the 
obsequies of his father and other ancestors is of approved excellence, 
even though he he uninitiated : not a son who acts otherwise, be he 
conversant even with the whole yeda^^^ 

6. Since a son delivers his father from the hell called put^ 
therefore, he is named putra by the Self-existent himself ^ By 
this and similar passages, great benefits are stated to be secured by 
means of a son. His connection with the property is therefore the 
reward of his beneficial acts. If then he neglect them, how should 
he have his hire? Accordingly, Manu says: All those bx'others 
who are addicted to vice lose their title to the inheritance 

7. So, Impotent persons and outcasts are excluded from a 
share of the heritage ; and so are persons born blind and deaf ; as 
well as madmen, idiots, and dumb persons, and those who have lost 
a sense [or a limb] 

8. The impotent person is described by Katyayana: ^^The 
man is called impotent, whose urine froths not, whose feces sink in 
water, and whose virile member is void of erection and of semen 

9. The term ^born^ is connected in construction with the 
Words ‘ blind ^ and ^deaf\ One who is incapable of articulating 
sounds is dumb An idiot is a person not susceptible of 
instruction. 

10* Yajnavalkya says : An outcast and bis issue, an impotent 
person, one lame, a madman, an idiot, a blind man, a person afflicted 
with an incurable disease, these are not sharers but must be main- 
tained One who cannot walk is lame 

11. Although they be excluded from participation, they ought 
to be maintained, excepting, however, the outcast and his son. 
That is declared by Devala : When the father is dead, an impotent 
fnan, a leper, a madman, an idiot, a blind mao, an outcast, the 
offspring of an outcast, and a person wearing-4jhe token [of religious 

y , i 
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loendicity] are not competent to sliare tlie heritage. Food and 
raiment should be given to tliem^ excepting the outcast. But the 
sons of such persons;, being free from defects;, shall obtain their 
fathers’ share of the inheritance^’.^ A ferson rearing the token of 
mendicity is one who has become a religious ascetic. 

12. By the term ‘^outcast”, his son also is intended; for he is 
degraded^ being procreated by an outcast. That is confirmed by 
Baudh^ana, who says: ^'Let the co-heirs support with food and 
apparel those who are incapable of business, as well as the blind, 
idiots, impotent pei'sons, those affiicted with disease and calamity, 
and others who are incompetent to the performance of duties: 
excepting however the outcast and his issue ^ 

13. On this subject, Narada says : An enemy to his father, an 
outcast, an impotent person, and one who is addicted to vice, take 
no shares of the inheritance even though they be legitimate : much 
less, if they be sons of the wife by an appointed kinsman 

14. Katyayana ordains that The son of a woman married in 
irregular order, or begotten on her by a person of the same gotrais 
unworthy of the inheritance ; and so is an apostate from a religious 
order”." 

15. If a woman of superior caste be espoused after marrying 
one of inferior class, both marriages are contrary to regular order. 
The son of either of these women, being kshetraja, or issue of the 
wife, procreated by a kinsman authorized to raise up issue to the 
husband, is unworthy of the inheritance. But, a son begotten by 
the husband himself, being of the same caste, on his wedded wife 
espoused in irregular order, is heir to the estate : so likewise is a 
son begotten by the husband on a wife dissimilar in class bnt 
espoused in regular gradation. 

16. That is declared by Katyayana : But the son of a woman 
married in irregular order, may be heir provided he belong to the 
same class with his father : and so may the son of a man, belong- 
ing to a different caste, by a woman espoused in the regular grada- 
tion. The son of a woman married. to a hian of inferior caste, is 
not heir to the estate. Food and raiment only are considered to 
be due to him by his kinsmen. Bub, on failure of them, he may 
take the paternal wealth. The kinsmen shall not be compelled to 
give the wealth received by them, not being his patrimony”.® 

17. A possibility exists of an impotent man and the rest, as 

above enumerated (§ 7), espousing wives. ^^If the eunuch and the 
rest should at any time desire to marry, tie offspring of such as 
have issue, shall be capable of inheriting.” ^ Issue signifies 
offspring. : 


1 ir, Colo. Bigi, 425, COOXXL ' * II. Cole. Big.* 439, OCCXX^L 
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18. It mnsb not be objected : bow can they contract marriages^ 
since the eunuclipaofc being raale^ is incapable of procreation^ and the 
dumb man and the rest are degraded fV)r want of initiation and 
investiture; because they are unapt for study ? The eunuch may 
obtain issue from his wife by means of another man ; and a person 
unfit for investiture with the sacerdotal string is not degraded from 
his caste for want of that initiation^ any more than a Sudra. 

19. Therefore, the sons of such persons, being either their 
natural offspring or issue raised up by the wife, as the case m^y 
be; are entitled, provided they be free from similar defects, to tcike 
their allotments according to. the shares of their fathers. Their 
daughters must be maintained until man'ied, and their childless 
wives must be supported for life. It is so declared by Yajnavalkya : 

Their sons, whether legitimate or the offspring of the soil, are 
entitled to allotments, if free from similar defects. Their daughters 
also must be maintained until provided with husbands. Their 
childless wives, conducting themselves aright, must be supported; 
but, such as are unchaste should be expelled; and so indeed should 
those be who are pervex’se’\^ 


20. Thus it has 
petent to inherit. 


been explained, who are persons incom* 


CHAPTER VL 

Peopeety liable, oe not liable, to Paetition. 

SECTION L 

1. In the next place, effects which may be divided, and such 
as are exempted from partition, are here explained. On that 
subject Katyayana says: ‘VWhat belonged to the paternal grand- 
father, or to the father, and any thing else acquired by themselves, 
must all be divided at a partition among heirs 

2. And anything else] ; here the particle ^and^ is connected 
in the sentence, with t^e term themselves ^ ; viz., ‘acquired by 
themselves^ ; or, as implied by the conjunctive particle, ‘acquired by 
another person^ : but his acquisition must have been made with the 
aid of the common property. Such is the meaning. 

3. Manu and Vish:^u declare that impartible which is gained 
without expenditure of patrimony. “ What a brother has acquired 
by his labour, without using the patrimony, he need not give up 
without his assent ; for it was gained by his own exertion.” ^ 

, 4. Since the patrimony is not used, there is no exertion on the 

part of the others, through the means of the common property : and, 
since it was obtained by the man/s own labour, there is no physical 

1 Yapavalkya, IL U2 -and 143. s II. Cole. Dig., 478, CCCLZVIIL 
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effort on the part of the rest ; it is, therefore, the separate property 
of the acquirer alone; for the phrase ^^it was gained by his own 
exertion is stated as a reason. 

5. So Vyasa ordains : What a man gains by his own ability, 
without relying on the patrimony, he shull not give up to the 
co-heirs ; nor that which is acquired by learning i 

6. Since it is expressed in general terms, ^ what he gains 
solely by his own ability all property, so acquired, being his own, 
is not common. But, as the gains of science, though obtained by 
the man’s own ability, are shared by parceners equally or more 
learned, the phrase ^‘nor that which is acquired by learning’^, is 
subjoined for the sake of excluding illiterate or less learned par- 
ceners. 

7. So Yajhavalkya directs : Whatever else is acquired by the 
co-parcener himself, without detriment to the father’s estate, as a 
present from a friend, or a gift at nuptials, does not appertain to. 
the co-heirs”. 2 

8. Here, the mention of a present from a friend”, and so forth, 
is intended as illustration only; since it is in such modes that 
acquisitions are usually made without expenditure. 

9. So Mann likewise says : Wealth, however, acquired by 
learning, belongs exclusively to him, who acquired it* ; and so does 
anything given by a friend, received on account of marriage, or 
presented as a mark of respect”.^ 

10. Vyasa: ^'Wealth gained by science, or earned by valour, 
or received from affectionate kindred, belongs at the time of parti- 
tion to him and shall not be claimed by the co-heirs 

11. What is obtained through favour or the like, from a 
father, uncle, or other kind relations, is received from afectionate 
kindred, 

1 2. Narada accordingly says : Excepting what is gained by 
valour, the wealth of a wife, and what is acquired by science, which 
are three kinds of property exempt from partition ; and any favour 
conferred by a father 

13. What was received at the time of obtaining a wife is here 
called the wealth of a wife” ; meaning effects obtained on account 
of marriage. Excepting these acquisitions (§ 12), let him divide 
other property : for this phrase is here understood, as expressed in 
another sentence. 

14. By these and other similar passages, the circumstance of 
the property having been acquired by valour or the like, is not 


^ TI. Cole. Dig., 451, CCGLIY. » Maun, XX. 206. 
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stated as a sufficient reason for its being exempt from participation ; 
since a distribution even of property so acquired, is expressly 
ordained in certain cases. Thus, Vyasa directs a partition, of effects 
so gained, with the use of the common property : llie brothers 
participate in that wealth, which one of them gains by valour or 
the like, using any common property, either a weapon or a vehicle. 
To him two shares should be given : but the rest should share 
alike So Mrada ordains : He, who maintains the family of a 
brother studying science, shall take, be he ever so ignorant, a share 
of the wealth gained by science ^ 

15. Since the term maintains is exhibited in the singular 
number, if the family of the brother, who is studying science, be 
made to prosper by another brother at ihe expense of his own 
wealth, or by his physical exertion, then he also has a title to 
property gained by that science. 

16. So [the same author says] : learned man need not 

give a share of his own acquired wealth, without his assent, to an 
unlearned co-heir : provided it were not gained by him using the 
paternal estate 3 ^ ^ 

17. The word paternal ” contemplates joint property. What 
has been gained by him without using that, a learned man need not 
give up, against his will, to an unlearned co-heir. But to a learned 
or instructed co-heir, he must give a share of anything acquired 
by him, even without the use of joint property. Accordingly, 
Gautama says : ‘^His own acquired wealth, a learned man need not 
give up, against his inclination, to unlearned co-heirs 

V ^18 P^^sonal labour with his separate 
funds, being bis own acquired property, he need not give up, if he 
be unwilling to surrender it, to unlearned co-heirs : but he must 
certainly give it to learned brothers. 

19. This, however, relates only to the gains of science. So 
Jvatyayana declares: part of the wealth, which is gained by 

science, need be given by a learned man, to his unlearned co-heirs : 
but such property must be given by him, to those who are equal or 
superior in learning 


•XI learning expressed in the text, is connected 

with both terms, equal and superior Therefore, it must be 
given fco such as are equal or superior in learning: but those who 
are less learned, or who are unlearned, have no right to participate. 


21. Since it appears from these and other texts that partition 
does or does not take place, in the case of wealth acquired by 
science, valour or the like, according as joint property is or is not 
employed ; and since this alone is the reason, a revealed maxim, 
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containing that term only, must be inferred in words such as these, 
^ divide that, which ' is acquired by use notone containing also 
the terms ^ gained by valour^ and so forth: for the purpose is 
ficcomplished by the general maxim, which most necessarily be 
inferred. 


22. This is precisely the object of the reasoning taught [in 
the Mimamsa] under the head of HoUka, (“> 

23. Or the same meaning may be deduced from reasoning. 

That which is acquired by a person belongs exclusively to him, so 
long as he lives, if there be no special rule; but, where the exertion 
of one is merely through the joint property, and the other con- 
tribute>s to the acquisition by his person and wealth, it is a rule 
suggested by reason, that the one shall have a single share, and 
the other, two. Hence likewise it follows, that, if the joint stock 
be used, shares should be assigned to each person in proportion to 
the amount of his allotment, be it little or much, that has been 
used. . . 


24. Moreover, the text of Katy%ana: ^^Wlien brothers 
separated in regard to the patrimony, and subsequently living 
again together, make a partition, he, from whom an acquisition has 
proceeded, shall again take a double share 

25. This is expounded by Srikara as signifying, that, 
reunited parcener, who has made an acquisition with the use of 
the Joint stock, shall have two shares; and the rest, one a-piece \ 

26. Hence, it appears to be the opinion both of the saint and 
of the commentator, that wealth, gained with no use of the com- 
mon funds, appertains exclusively to the acquirer, even in the 
instance of a reunion of co-parceners, and that such wealth is not 
joint property; since no special allotment is directed in the case 
of a gain made without the use of joint stock. 

27. Such being their meaning, the same is as proper for 
the nnseparated co-parcener as for the reunited one : because 
residence in the same abode is equally cogent as a reason, when 
separation has not yet taken place, as when it has been annulled. 
Since the text is likewise pex'tinent, as directing, that the acquirer 
shall have two shares of an acquisition made with the use of 
common property, it is not right to restrict it to the case of 
reunited pai’ceners : for the reasoning taught under the head of 
Holclka opposes such a limitation. 

28. Besides, it is an uncontestecl rule, tliat an acquirer, as 
such, shall have two sliares of wealth gained by the use of joint 

‘ t Not fouiid. 

This forms the eighth topic of discussion in the 3rd chapter of the Isfc Book 
of Mimamsa Sutra. „ The principle asserted there is that a general, and not a restric- 
tive, precept should be inferred as the basis of yarions local usages differing from one 
another on the same subject. ,, 
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funds: for that allotment has been ordained by a text [of Vyasa] 
above cited (14) in the single case of the usb of common stock: 
It is not reasonable to assign two shares only in the instance of an 
acquisition made by personal exertion with separate funds : but 
something more would be reasonable ; either the whole^ or some- 
thing less. Here, since something less has not been directed 
either by sages or by compilers, and since it appears that the rest 
of the brothers participate [in one case] on account of tho employ- 
ment of their common stock, it ■ is fit that their participation 
should be disallowed, where that does not exist. 

29. The rule, that the acquirer shall have twice as much as 
the rest, must be gimunded on reasoning : otherwise, it would 
be necessary either to insert in the Vedio text to be inferred, 
the condition ot' a gain made, or else to establish separately the 
title, 

80. It is therefore true that wealth gained without the use of 
joint stock belongs to the acquirer alone, not to the rest of the 
co-parceners. 

31. Moreover, a general maxim to this extent, ‘Let all share 
what is gained by an unseparated co-parcener cannot be inferred. 
For an exception to wealth acquired by valour or the like does 
occur. Thus, Manu says ; “ Wealth, however, acquired by learning, 
belongs exclusively to him, who acquired it: and so does any 
thing given by a friend, received on account of marriage^ or 
presented as a mark of respect So Manu and Vishnu 
ordain : “ What a brother has acquired by his labor, without using 
the patrimony, he need not give up without his assent ; for it was 
gained by his own exertion 

82. Without using] ; this is connected likewise with wealth 
acquired by learning : for, in such instance also, a precept, ordain- 
ing partition if joint funds be used, does occur. 

33. Thus Yajnavalkya says: “Whatever else is acquired by 
the co-parcener himself, without detriment to the father’s estate, 
•as a present from a friend, or a gift at nuptials, does not appertain 
to the co-heirs. Nor shall he, who recovers hereditary property, 
which had been taken away, give it up to the co-parceners : nor 
what has been gained by learning So Narada : “ Excepting what 
is gained by valour, the wealth of a wife, and what is acquired by 
learning, which are three sorts of property exempt from partition ; 
and any favour conferred by a father Likewise Vyasa : “ Wealth 

gained by science, or earned by valour, or received from affectionate 
kindred, belongs, at the time of partition, to him [who acquired it], 
and shall not be claimed by the co-heirs 
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34. Eeceived from ajBEect/ioiaafce kindred} obtained from kind 
relations. ‘ " 

85. Wliafc is given by tlie paternal grandfather, or by the father, 
as a token of affection, belongs to him; neither that, nor what is 
given by a mother, sliall be taken from him. What a man gains 
by his own ability, without relying on the patrimony, he shall not 
give up to the co-heirs^ nor that which is acquired by learning.^^ 

36. By thus excepting, under these and other texts, in regard 
to all the castes and all the classes of mixed or of mediate origin, 
wealth acquired, without the use of the joint stock, by the acquirer’s 
own ability ; whether effected by means of any science ; or received 
from affectionate kindred (being given by a i*elative) ; or obtained 
from a friend, or at nuptials, or with a token of respect ; or gained 
by valour or earned by labour (that is, by agriculture, service, 
merchandise, &c.) ; every acquisition is excepted : therefore, since 
there can be none other, the precept has no application. 

37. Or a case or two may be, in some manner, assumed, to 
which the precept may relate. Still those cases should have been 
declared by express words : since it would have been easy for the 
sages to have said, ^divide certain property gained by an unsepa- 
rated co-parcener ^ : and such property would be readily understood 
under its own name ; better too than by using a long and circuitous 
expression like this, ^ other than the gains of valour, &c., [acquired 
without use of joint funds] ^ ; for it is verbose superfluity. And, 
if the present be intended as an exception, all the sages ought to 
specify every excepted term : for, without that, the meaning of 

other than such would be unexplained ; and the restrictive words 
of the sages would consequently appear as idle as the prattle of 
children. But, if it be intended for illustration, then some one 
instance is negligently propounded by one author ; and another 
by another writer ; and the omissiou of specifying the whole is 
right. 

38. Therefore, the maxim is, ^divide wealth acquired with the 
use of the common stock and particular terms, as, ^ the gains of 
Valour % &c., are inserted in the texts as instances. 

89. Hence, the declaring common of property merely because 
it was gained by an unseparated co-paroener, is not grounded on 
authority, 

40. Besides, the text of Ydjnavalkya, Nor shall he who 
recovers hereditary property, '§ 33,) is acknowledged by you 
likewise, as signifying, that, if one recover the property of the father, 
grandfather, or other ancestor, which has been taken away by any 
person, it appertains to him alone, not to the rest* Thus, [the author] 
denying the right of unseparated co-heirs in the propei*ty, because 
it has been recovered, although a trace of the former right exist, 
denies the remoter title of the rest to wealth originally gained by the 
man himself^ 
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41. It Has been said by Srikara : If wealtH, acquired without 
using the patrimony, belong exclusively to the acquirer, then effects, 
received as a present, can never be shared with another brother; 
for the receipt of a present cannot be attended with expenditure of 
paternal wealth. It is indeed alleged, that valuables are employed, 
at the receipt of gifts, for the gratification of the donor ; as a heifer 
or the like in the purchase of sacrificial materials ; or as milk for the 
suppoi't of life, during the sacrifice denominated Jyotishtoma. Here 
the valuables are not employed for the gratification of the giver, 
since his gratification, by the receipt of other effects, is not requisite 
for a gift, the intention of which is spiritual ; and, as the act of 
receiving is momentary, nourishment for the person, who accepts 
the present, is not requisite, as it is during the tedious celebration 
of the Jyotishtoma, for him who bv that ceremony seeks celestial 
bliss 

42. That is futile ; for instances often do occur, in the world, of 
expenditure of wealth, by giving presents to induce a gift and, in 
the present age, wealth received in gifts is similar to that which is 
earned by service. Accordingly, it is said : In the Kali age, [gifts 
are made] to a follower 

43. And as for what is alleged [by the same author] , that ^ gra- 
tification^ is no cause of receipt of presents, having no such operation, 
since long attendance is the cause ; and wealth, therefore, is not 
tlie occasion of such receipt ^ through the mediuig of gratification 
that is still more futile : for long attendance and the rest become 
causes of the receipt of presents, through the medium of gratification; 
and, according to the diversity of men’s dispositions, [gratification] 
is seen to arise, in the mind of one, from pecuniary gifts ; of another, 
from long attendance or the like ; of some, from the mere evincing 
,.of particular qualities. If the effect be not produced, for want of 
an attendant circumstance, it must not be thence concluded to be no 
cause ; since, as is observed accordingly, gratification is produced by 
means which are not invariable. 

44. It has been further urged: ‘If that wealth mediately 
accomplishes the receipt of presents, being employed during attend- 
ance ; since receipt cannot take place without contiguity ; nor can 
this be without nourishment : that is denied ; for nourishment, used 
for the support of life, previous to the celebration of the Jyotishtoma 
or other I'eligious ceremony, would immediately serve for that cere- 
mony, since the Jyotishtoma could not take place without previous 
support of life: all food would, therefore, be intended for religious 
ends, not for human, purposes : and consequently wealth, which 
supplies it, would be designed for sacrificial uses ; and the means of 
acquiring it would also he meant for the same end ; and thus the 
maxim, that the acquisition of wealth itself, and food, are adapted 
to human purposes, would be contradicted.’ 

45. That IS most futile; for, although it mediately contri- 
butes to the celebration of the Jyotishtoma, food obviously serves 
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the immediate purpose of satisfying hunger ; and being designed for 
human uses^ it contributes to religious ends ; but there is no proof 
of its being intended for such ends ; noi? does its so contributing 
operate towards such a result. How then should it follow, that 
acquisition of wealth, wealth itself, and food, are adapted to reli- 
gious purposes ? 

46. Hence, there is no room for the reproacli : Hf wealth be 
acknowledged to contribute to the receipt of presents, by means of 
nourishment previous to such receipt, then, since no acquisition of 
wealth can be made without nourishment from the time of the receiv- 
er's birth, every mode of gain would be accompanied with detri- 
ment to the patrimony; and the res trie ti on, ''without using the 
patrimony (§ 3) would therefore not be inserted ^ For, lest the 
restriction become parposeloss, the test is understood to signify 
employment of wealth other than an expenditure of it adapted to 
nourishment and similar use. 

47. Moreover, an expenditure of wealth for nourishment or 
other use, must necessarily be made even by a person remaining at 
home; and such expenditure is not designed for the acquisition 
of wealth : but its having been actually intended for that purpose 
is a requisite ; consequently the proposition does not go too far. 

48. Accordingly Visvarupa has said: 'When wealth is not 
acquired by giving [or using] paternal property, it is declared not to 
be common, any more than wealth received on account of marriage : 
it becomes not common, merely because property may have been 
used for food or other necessaries ; since that is similar to the suck- 
ing of the breast \ 

49. Hence, though much wealth, belonging to the father, have 
been expended joyfully at the son^s initiation, or at his wedding, 
what is obtained by him as alms during his austerities as a student, 
or received on account of his marriage, is not common ; for that 
expenditure of wealth was not made with a view to gain. 

50. It is, therefore, established, that wealth, acquired by 
means of joint stock used for the express purpose of gain, is common 
property ; and no other is so. 

51. The same import may be deduced by abridging the sub- 
stance of what has been expressed, after various disquisitions, by 
Jitendriya, who says: 'Whatever is acquired with separate funds 
is separate property. For the sake of perspicuity, [gains of science] 
arc specified by way of example, in these and other words : 
" W ealth, however, acquired by learning, belongs exclusively to 
him who acquired it^’.^ Such sorts of property are exempted 
from partition, because they are separate : but even these sorts 
of wealth become common, if there be a sufficient cause of joint 
right. This also has, for the sake of easy understanding, been in 
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certain instances described by tlie circumstance of joint stock used; 
in others^ by that of united exertion made; in some^ by that of 
common relation. 

52. It has been, likewise, said by Baloka : The rest cannot 
have a right to wealth gained by one brother through science, or 
similar means ; since there is no warrant for it \ 

53. The pi’actice of dividing wealth gained by receipt of pre- 
sents without expenditure of joint property, which is observed to 
prevail among virtuous people, is not unsuitable, whether founded 
on the mutual affection of the brothers, or on a manly sentiment. Or 
people, observing the partition of wealth received in presents, and 
not knowing that this partition of the gains of learning is made 
under a special rule respecting science, but erroneously supposing 
the partition to take effect because the wealth was gained by an 
unseparated co-heir, have done so of their own accord. On that 
the practice of some is based. There is consequently nothing 
incongruous. 

54. But, as for the text of Manu, After the death of the 
father; if the eldest brother acquire any wealth, a share of that 
belongs to the younger brothers, provided they have duly cultivated 
science ^ the meaning of it is this; under another text, placing the 
eldest and younger brothers in the relation of father and son, As 
a father should protect his sons, so should the first-born cherish his 
younger brothers ; and they should behave to their elder brother, 
like children to their father, conformably with their duty respe( 3 - 
tively^^b^ the younger brothers have a title to the wealth of the 
eldest, though obtained without use of joint stock, as they have in 
their fatheris acquisitions. But there is this difference : that even 
the unlearned sons are entitled to their fatheris acquired property ; 
but the learned brothers only have a right to participate in the 
wealth gained by the eldest. 

55. This interpretation is right ; for the terms of the text 
would else become meaningless ; expressing ^ after the death of the 
father ’ ^ if the eldest brother, &c.^, provided they have duly cul- 
tivated science b 

56. Consequently, it was an inaccurate assertion that anothei** 
unseparated brother participates, on the sole ground of the acquisi- 
tion being made by an unseparaied co-heir. 


SECTION IL 

Definitions of the various sorts of acq^uisiiions^ ^’C., eosempt 
from partition. 

1. Here the gains of science are explained* Upon that 
Eatyayana says : "What is gained bj the solution [of a difficulty] 
after a prize has been offered:, must be considered as acquired 
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throw gli sciewce^ awd is not included in partition [among co- 
heirs]. What has been obtained from a pupil, or by officiating 
as a priest, or for [answering] a question, or for determining a 
doubtful point, or through display of knowledge, or by [success in] 
disputation, or for superior [skill in] Vedic study, the sages Lave 
declared to be the gains of science and not subject to distribution. 
The same rule likewise prevails in the arts : for the excess above the 
price [of the common goods] , and that which is gained through skill 
by winning from another a stake at play, must be considered as 
acquired by science, and nob liable to partition. So Brihaspati has 
ordained 

2. ^If you solve this well, I will give you so much money 
after such an offer, if one solve the difficulty and obtain the prize, 
ifc is not subject to distribution. 

3. From a pupil] from a person instructed by the acquirer. 

4. By officiating as a priest] received as a fee or gratuity 
\Jrom a person employing him to officiate at a sacrifice. 

5. These are fees, not presents ; for they are similar to wages 
or hire, 

6. So, a question relative to science being resolved, if any one, 
through satisfaction, give anything though it had not been 
previously offered. 

7. Also, what is obtained by clearing the doubts of one, by 
whom an offer has been thus made : To him, who removes my 
doubts on the meaning of this passage, I will give this gold Or 
[it may signify a fee, such as] the sixth part or the like, received 
for a correct decision between two litigant parties, who applied 
for the determination of a dubious and contested point. 

8. Likewise, what is received as a present or the like for dis- 
playing his knowledge in the sacred ordinances and so forth. 

9. So, in a contest between two persons respecting their 
knowledge of sacred ordinances, or in any other controversy what- 
soever conceiving their respective attainments, what is gained by 
surpassing the opponent. 

10. Likewise, where a single article is to be given, and there 
are many competitors, what is received for Teciting in a superior 
manner, 

11. Also, what is gained by painters, goldsmiths and other 
artists, through skill in the arts and so forth. 

. 12. In like manner, what is won by defeating another at play. 

13. All this is exempt from being shared with the rest of 
the co-parceners. The meaning is as follows : whatever is acquired 

i XI/golc.B%.,4f44,COGXLYII, 



making known liis own knowledge, is also an acquisition inade by 
science; for, a present is giv^en to a learned man on account of Im 
learning. , 

15. SoYama: ^^ximanendowedwitli science, regular in duties^ 
contented, patient, with subdued passions, of strict veracity, grateful, 
disinterested, kind to cows, careful of them, generous, a performer pf 
sacrifices, and a Brahmin, the sages pronounce to be a worthy object. 
But a present should not be conferred on such as neglect rigid 
observances, or are ignorant of holy texts, or merely live by their 
caste : for a stone transports not a stone [over the stream] ""h ^ 

16. Bor, it is in right of his learning, that he is a fit object cf 
gifts ; and unlearned men are unworthy objects. 

17. Hence, what has been alleged by some one, that the gains^ 
of science ” signify such gifts [only] as are received on account of 
teaching, must be rejected as haviug been said in total ignorance 
of the text above cited : and because the word science {vidyd) 
being derived from the root vid (to know) signifies any knowledge 
[or skill], 

18. As for what is objected by Srikara, that ^ by pronouncing 
wealth received as presents to be the earning of science, receipt of 
presents, instruction of pupils, and assistance in sacrifices, are con- 
founded^: that is very futile; since, although presents and the 
rewards of teaching and assisting in sacrifices, and other particular 
sorts, be connected as being equally gains of science, yet tbe 
several sorts are not confounded : for, still the rewards of teaching 
and of sacrificing are not presents ; and it is an uncontested truth, 
that a black bull, a red or a pied one, or other individuals, though 
equally bulls, are not confounded. 

19. Accordingly, since [it may be asked] ^ how does the sage, 
by pronouncing what is received from a pupil or for officiating as a 
priest to be the earning of science, fail in discriminating the 
rewards of teaching and of sacrificing ^ ? the allegation merely by 
way of offering an objection, must be rejected. 

20. Katyayana explains the gains of valour, &c. When [a 
soldier] performs a gallant action, despising danger and favour 
is shown to him by his lord pleased with that action, whatever 
property is then received by him, shall be considered as gained by 
valour. That and what is taken under a standard, are declared 
not to be subject to partition. What is seized in war, after risking 
his life for his lord and routing the forces of the enemy, is named 
spoil taken under a standard”.^ 


XJfioted in II. Cole. Dig;, 465, OCOLX. 
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21. But wealtli received on account of marriage is considered 
to be that which has come with a wife ^ 

22. The meaning is, received at the time of accepting a hride. 

28. So Manu and Vishnu state other sorts of property exempt 
from partition. Cloths, vehicles, ornaments, prepared food, 
water, women and furniture for repose or for meals, are declared 

not liable to distribution.’^ ^ 

24. Cloths] personal apparel and raiment intended to be worn 
at assemblies. 

Vehicles] carriages or horses, and the like. 

Ornaments] rings, and so forth. 

Prepared food] sweetmeats, &c. 

Water] contained in a pond or well, as suited to use. 

Women] other than female slaves. 

Furniture for repose or for meals] beds and vessels used for 
tating and sipping and similar purposes. 

25. So Vyasa : A place of sacrifice, a field, a vehicle, dressed 
food, water and women, not divisible among persons of the 
same gotra though [transmitted] for a thousand generations ^ 

^ 26. A place of sacrifice] the spot, where sacrifices are peri 
formedj or else an idol: not wealth obtained by sacrificing; for 
that has been dealt with as being the earning of science. 

27. Thus Kiityayana : The path for cows, the carriage-road, 
cloths, and any thing which is worn on the body, should not be 
divided; nor what is requisite for use, or intended for arts; so 
Brihaspati declares ’’ . ^ 

28. Requisite for use] what is fit for each parson’s use; as 
books and the like in the study of the Vedas, &g. That shall not 
be shared by ignorant brothers. So what is adapted to the arts, 
belongs to artists ; not to persons ignorant of the particular art. 

29. Also Sankha and Likhita : No division of a dwelling 
takes place; nor of water-pots, ornaments, and things not of 
general use, nor of women, cloths, and channels for draining 
water. Prajapati has so ordained 

30. A house, garden or the like, which one of the co-heirs had 
constructed within the site of the dwelling place, during the 
father’s life-time, remains his indivisible property : for his father 
has assented by not forbidding the construction of it. 

31. So, even property inherited from the paternal grandfather, 


^ II. Cole. 463, CCOLYIII. II. Cole. Big., 470, CCCLXIV. 

a Mann, IX, 219. ^ „ do. 471, CCCLXV. 

5 II. Cole Dig., 468, CCCLXIL 

The original may also he translated as ** water and pathways”. 
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which has long been lost, and is not recovered by the rest throngh 
inability, or through aversion to recover, belongs exclusively to the 
father, if recovered by him with his own funds, and by his own 
labour, and is not common property. 

32. Thus Manu ordains : a father recover the property of 

his father, whicii remained unrecovered, he need not, against his 
will, share it with the sons, since in fact it was acauired bv 
himself”.! ^ ^ 

83. Property appertaining to his father, not recovered by the 
sons ; not retrieved by them. The other readings, “ anavapya and 
“anaviipyam ” [in place of “anav^ptam”] are unauthentic. 

84. Brihaspati says : “Over the grandfather’s property, which 

has been seized [by strangers] and is recovered by the father 
through his own ability, and over [anything] gained by him 
through science, valour or the like, the father’s full dominion is 
ordained. He may give it away at his pleasure, or he may defray 
his consumption with such wealth; but, on failure of him, the 
sons are pronounced entitled to equal shares 

' 35. Through his own ability] ; the author thus indicates use. 

of separate funds. 

^ 36. In both texts^ the term father is indefinite j for a reason. 

IS stated : since in fact it was acquired by himself (§ 32). 

37. Thus the rule must be understood in the instance of any 
such hereditary property, other than land, exactly as in the case 
of property not hereditary, but acquired by the man himself. 

38. Sankha propounds a special rule regarding land : « Land 
inherited in regular succession^ but which had been formei'ly lost 
and which a single [heir] shall recover solely by his own labour' 
the rest may divide according to their due allotments, having first 
given him a fourth part 

39. By the term “solely”, the author intimates, that neither 
pommou funds were used nor joint personal exertion made. Still 
it does not become the separate property of the person retrieving 
it ; but a fourth part of the land recovered must be given to him in 
addition [to his regular allotment] : by force of the word “land ” • 
and because there is no reason for supposing it to be vague. ' 

40. Thus have been explained both what is partible and what 
IS exempt from partition. 


1 Mann, IX. 209. , ,, n i r,- “ Brihaspati, XXV. 12 anil 13. 

3 II. Cole. Dig., 464, CCCLTX. 
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CHAPTER Vn. 

On the participation of sons born after a partition. 

1. The share of a son born after the partition of the estate is 
now declared. On that subject Manu and Narada say ; A son 
born after a division^ shall alone take the paternal wealth ; or he 
shall participate with such [of the brothers] as are reunited with 
the [father] 

2. Ifthe father/havingseparatedhissonsjand having reserved 
for himself a share according to law, die without being reunited 
with his sons, then a son, who is born after the partition, shall 
alone take the father’s wealth ; and that only shall be his allotment. 
But, if the father die after reuniting himself wdth some of his sons, 
that son shall receive his share from the reunited co-heirs. 

3. Thus Gautama says : A son, begotten after partition, takes 
exclusively the wealth of his father 

4. He, of whom the conception was subsequent to the division 
of the estate, is a son begotten after partition, being procreated 
by a person, who is separated ; for, without conception, there is no 
procreation. Therefore, if the sons were separated, while his wife 
was pregnant but not known to be so, the son who is afterwards 
born, shall receive his share from his brothers. 

5. Not one only, but even many sons, begotten after partition, 
shall take exclusively the paternal wealth. Thus Brihaspati says : 
“ The younger brothers of those, who have made a partition with 
their father, whether childi’en of the same mother, or of other wives, 
shall take their father^s share. A son, born before partition, has 
no claim on the paternal wealth ; nor one begotten after it, on that 
of his brother ’’.'^ 

6. One, born previously to the partition, is not entitled to the 
paternal estate : nor one begotten by the separated father, to the 
estate of his brother. So the same author declares: All the 
wealth, which is acquired by the father himself, who has made a 
partition with his sons, goes to the son begotten by him after the 
partition. Those boim before it are declaimed to have no right ; as 
in the wealth, so in the debts likewise, and in gifts, pledges and 
purchases’’.'^ 

7. Under the term “ all”, wealth, however considerable, which 
is acquired by the father, goes to the son begotten by him after 
partition. 

^ Matiu, IX. 210. Niirada, XilL 44. , ^ Brihaspati, XXV* 17 and IS. 

2 Gautama, XXVIIX. 29. XXV. 19 and 20. 

The original reads ‘ Pitryanieva dhaiiam lablict *. Literally translated it woaltl 
read ‘ Shall take the paternal wealth alone \ But having regard to what these 
authors elsewhere lay down and to Vijnanesvara*s commentary on the correspohditig 
verse of Yajhavalkya, the original is heie translated into ‘ Shall alone take 
paternal wealth 
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i 8. “They have no claims on each other, except pollution 

and libations of water/^^ 

9. By specifying “pollution and libations of water only, 
the author excludes completely pretensions to a participation in 
wealth. 

10. This is applicable only to the case of wealth acquired b^^^ 
the father. But, if property inherited from the grandfather, as 
land or the like, had been divided, he may take a share of such 
property from his brothers : for partition of it is authorized [only|^^ 
when the mother becomes incapable of bearing more children. 

11. That is declared by Vishnu: “Sons, with whom the father 
has made a partition, should give a share to the son born after the 
distribution ^ 

12. So Yajuavalkya : “When the sons have been separated, 
one afterwards born of a woman equal in class, shares the distribu- 
tion. His allotment must positively be made out of the visible 
estate corrected for income and expenditure 

18. Since it disagrees with the ordinance, that “ he alone 
shall take the paternal wealth (§ 1) it must relate to hereditary 
property, for the reason above-mentioned. 


OHAPTEE VIIL 

On THii ALLOTMENT A SHABU TO A CO^rAECENEB BETORNING FBOH 

ABROAD, 

1. The participation of one, who arrives after the distribution 
of the estate, is next declared. On this subject Brihaspati says : 

“ Whether partition have, or have not, been made, whenever an 
heir appears, he shall receive a shai*e of whatever common property 
there is.^ Be it debt, or document, or house, or field, which descended 
from his paternal ancestor, he shall take his due share of it, , 
when he comes, even though he have been long absent 

2. “ If a man leave the common family, and reside in another 
country, his share must no doubt be given to his male descendants 
when they return. Be the descendant third, or fifth, or even 
seventh, in degree, he shall receive his hereditary allotment, on 
proof of his birth and name 

3. “ To the lineal descendants, when they appear, of that man, ‘ 
whom the neighbours and ancient inhabitants know by tradition 


^ Brihaspati, XXV. 20. a Yajuavalkya, 11. 123. 

I Yislu^u, XVII. 3. 4, Brihaspati, XXV* 22 and 23, 

® Brihaspati, XXV. 24 j and 25* 
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to be the proprietor, tlie land must be surrendered by his kins- 
men/^ ^ * 

4. Under this text, the heir [of a co-parcener] long absent, 
shall take his due allotment, after making himself known to the 
old inhabitants settled on all sides. 

5. Thus has been declared the participation of one arriving 
after a division. 


CHAPTER IX. 

On the participation op sons by women op various classes. 

1. Partition among sons of the same father by different 
women, some equal to himself by class, others married in the 
direct order of the classes, is now described. 

2. Marriage is allowed with women in the order of the classes, 
as well as with those of equal class ; for Manu says : For the 
first mariuage of the twice-born classes, a woman of the same class 
is recommended ; but for such, as are impelled by desire, those 
following are preferable in the order of the classes. A Sudra 
woman only must be the wife of a Sudra ; she and a woman of his 
own tribe [are the only wives] of a merchant j they two, and a 
woman of his own class, are alone eligible for a man of the royal 
[or military] class ; and those [three] and a woman of his own 
rank [may be wives] of a Brahmin 

3. A Sudni woman only] ; the particle is connected 

with every member of the sentence ; for that term, expressed 
immediately before, is understood with the words she they 
two and those three The meaning is, that marriage in the 
inverse order of the classes must by no means be contracted. 

4. But for such, as are impelled by desire, these, &c.] ; this 
indicates an alleviation of sin, not entire exemption from blame. 

5. Sankha and Likhita declare; Wives must be espoused. 
Women of like class are preferable for all persons This is 
stated as the principal rule. The succedaneous one follows : 

Four wives to a Brahmin are allowed in the direct order j 
three, to a Kshatriya; two, to a Vaisya; and one, to a Sddra^\^ 

6. The numbers liere stated, ^^four^^, &c., are intended to refer 
to the castes. 

7. These women are wedded wives. So Paithmisi shows: 

Four wedded wives to a Brahmin are allowed ; and three, two, 

and one, to the rest respectively 


i Brihaspafcii XXY. 20. » II. Cole. Dig., 311, CLII. 

* Mann, III* 12 and 13. * do* do, 

nt Cole. Dig., 311, ODD 
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8. To the rest] to the Ksliatrija^ &c,^ in their order^ three 
twO; and one^ may be allowed. 

9. Thoiigli [sncli a marriage be] in the direct order of the J 
classes, Mann and Yishiju have strongly censured the union of a man 

of a regenerate class with a Sidra woman. Men of the twice-born ’ 
classes, who, through infatuation, marry a woman of the low class 
soon degrade their families and progeny to the state of Sudr^is! 
According to Atri and [Gautama] the son of Utathya, he who 
marries a Siidra woman is degraded instantly ; according to 
Saunaka, on the birth of a son and, according to Bhrigu, on the 
birth of a son^s son. A Brahmin, who has cohabited with a Siidra 
w^oman, sinks to hell : or, if he have begotten a child on her, lie 
loses even his sacerdotal ranlc.^^ ^ 

10. It thus appears that the tests are applicable to the 
instance of such a woman married in regular gradation. Harita^s 
text also, which agrees with that of Mann and the rest, relates 

to a woman espoused. Thus he says: ‘‘No other is so sinful, J 

as is the husband of a woman of the servile class; for that 
Brahmin is slain by the child which he himself begets on her^\^ 
j^ccordingly [since marriage with a Sudra woman, and procreation 
of issue on her, are offences] ; Sankha omits the Sudra in 
describing a wife eligible for a twice-born man. ^‘A Brahmin!, 
a Kshatriya, and Vaisya are declared as wives permitted to a 
Brahmin; a Kshatriya and a Vaisya, to a Kshatriya; but a 
Vaisyji is ordained the only wife of a Vaisya; and a SAdra, of a ■ 
Siidri^b^ 

11. Hence these evils do not ensue on the procreation of 

offspring upon a Sudra woman, not married to [the Brahmin] " 
himself: but a venial offence is committed, and a slight penance is 
requisite, as will be shown. ^ 

12. Manii propounds the distribution among sons of the four 
classes: Let the Brahmim^s son take three shares of the heritage ; 
and the son of the Kshatriya wife, two shares ; the son of the 
Vaisya wife, a share and a half ; and the son of the Sudra wife may ^ V 
take a share. Or let a person, conversant with law, divide the 
whole wealth into ten parts, and make a legal distribution by this 
[following] rute : let the BrdhininPs son receive four parts ; the son 

of the Kshatriya, three ; let the son of the Vaisya have two parts ; 
and let the son of the Sudra take a single share*^\^ 

13. Two modes are propounded on the supposition of some 
[superiority of] good qualities. 

14. On this subject Vishim has delivered rules : If there be 
sons of a Brahmin, by women of the four classes &c., down 
to the concluding passage, On this principle, shares should be 
allotted in other cases likewise ^ 


1 Mann, III. 15—17. * Mann, IX. 151—153. 
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15. The son of a Brahmin hj a Kshatriya wife^ if eldest of all 
by birth and superioi’ in virtue^ shall be an equal sharer with the 
Brahmin son : and the son of a Brahmin^ or of a Kshatriya, by a 
Vaisya wife, shall, in like circumstances, be an equal participator 
with the Kshatriyii son. Brihaspati directs : ^^The son of aKshatriya 
wife, being elder by birth, and endowed with superior qualities, shall 
have an equal share with the venerable son of the Brahmini ; and, 
in like manner, the son of a Vaisya wife shall share equally with the 
soldier^’. ^ So Baudhayana says : ^^Gf the sons by a woman of equal 
class and by one of the next inferior class, if the son of the wife one 
degree lower [than her husband] be [the most] virtuous, he may 
take the allotment of an. eldest son. For a virtuous brother is the 

supporter of the rest 2 

16. It is thus shown, that the Sudra likewise, in similar circum^ 
stances, shall have an equal share with the Vaisya son. 

17. But land, which has been acquired by the father, through 
acceptance [of a pious donation,] shall belong to the son of the 
Brahmini exclusively, not to the Kshatriya son and the rest ; and 
the house, and hereditary field, appertain to the sons of regenerate 
classes, not to the Siidras. So Brihat Manu declares : ^^The sons of 
the Brahmini shall take land which was received as a pious gift ; 
but all the sons of twice-born classes shall have the house, as well 
as the field, which has descended from ancestors ^ 

18. All sons, belonging to regenerate classes, have a right to 
hereditary acquisitions gained both by the paternal grandfather and 
by the paternal great-grandfather; for it is expressed without 
restriction, descended from ancestors But, in the case of land 
obtained by acceptance of gift, since the right of the Kshatriya son 
and the rest is denied, that of great-grandsons and other descend- 
ants is unacknowledged. 

19. TMsis declared by Brihaspati : Land, obtained by accept- 
ance of gift must not be given to the son of a Kshatriya or other 
wife of inferior class; even though his father give it to him, the son 
of the Briihmini may resume it, when [his father is] dead And 
thus land, obtained by acceptance of gift, is the same which lias 
been termed [by Manu] land received as a pious gift (brahmd daja) : 
for the study of the Vedas (here signified by the term ^^brahma^^), 
and the knowledge of their meaning, have been propounded as 
qualifications for the receipt of gifts. 

20. It is not land which has been received as a present, accord- 
ing to the text of Manu ; To Brahmins returned from the abode 
of their preceptors, let the king show due respect ; for the Vedic 
observance by kings is pronounced imperishable since this 
assumes the form of a token of respect. 


1 Brihaspati, XXV. 29. ’ » 11. Cole. Big., 317, OLXII, 
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° Mann, VII. 



64 


DAYA-BHAGA. 



21. Oi- else, this land is excepted by the one author, as the 
other is by the other. 

22. But the land of a Brahmin is not universally a holy heri- 
tage (brahma daya) : for it is expressly declared, that sons of twice- 
born classes have a right to the hereditary field; and the Sddrd 
is alone^ excluded. So Brihaspati states : “ The son, begotten 
on a Sudra woman by any man of a twice-born class, is not 
entitled to a share of land ; but one, begotten on her, being of 
equal class, shall take all the property; thus is the law settled*.! 

23. Since land only is mentioned, it follows that a Sfidra 
son has no right to land acquired by his father, being of a regen- 
erate class through purchase, or through favour, or through other 
means. 

24. A Sfidrd, being the only son of a Brahmin, is entitled to 
a third part and two parts go to the sapipdas ; or, on failure of 
them, to the sakulyas, or, if there be none, to the person, who 
performs the obsequies. So Devala ordains : “ A Kishada, being 
the_ only son of a Br4hmin, shall have a third part and let the 
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Hm thro ugh his father’s favour^ amounts to a tenth part of tha 
estate. 

28. A passage of Brihaspati states : The virtuous and 

obedient son, borne by a Sudr^ woman, to a man who has no other 
offspring, should obtain a maintenance ; and let the sapii^idas take 
the residue of the estate’^ which signifies, that something should 
be given, to enable him to practise agriculture or some other 
profession adapted to procure a subsistence ; but to one deficient 
in good qualities, food and other necessaries, as means of 
gubsistence, may be given, in consideration of his behaving with 
obedience like a pupil. Thus a passage of Mann declares: A son 
begotten through lust on a Sudra woman by a man of the Brahmin 
class, is even as a corpse though alive, and is thence called a living 
corpse (p^rasava) ^ These passages imply that the Sudrd woman 
is unmarried. For a husband is enjoined to approach his wedded 
wife once in the proper season ; and conception takes place then 
only, not on subsequent intercourse. Thus Yajnavalkya says : If 
a brother die without male issue, let another approach the widow 
once in the proper season” : ^ and Manu ordains: Having espoused 
her in due form, she being clad in a white robe, and pure in 
her moral conduct, let him approach her secretly once in each proper 
season, until issue be had ^ The first intercourse being the cause 
of pregnancy, the mention of once ” may be intended for a secular 
purpose : else, it must be supposed to be meant for a spiritual end. 
Accordingly, in the practice of the world, months are counted from 
the day of the first intercourse, as well for regulating auspicious 
observances, as for determining the performance of ceremonies 
restricted to particular months, as the Pumsavana and Simanton* 
nayana. Hence, the expression a son begotten through lust on 
a Sudra ”, must relate to the child of an unmarried Siidra.^ 

29. Bub the son of a Sudra by a female slave or other unmarried 
Sudra woman, may share equally with other sons, by consent of the 
father. Thus Manu says : A son, begotten by a man of the servile 
class on his female slave, or on the female slave of his slave, may 
take a share of the heritage, if permitted ; thus is the law estab- 
lished.”^ 

33. Without such consent, he shall take half a share : as Yajna- 
valkya directs: ^^Even a son, begotten by a Sudra ou a female 
slave may take a share by the choice of the father ; bub, if the father 
he dead, the brothers should make him partaker of half a share 

31. Begotten on an unmarried woman, and having no brother, 
he may take the whole property, provided there be not a daughter’s 
son. So Yajnavalkya ordains : One, who has no brothers, may 
inherit the whole property, in default of daughter’s sons”.^ But 
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if there be a daughter's aoiij be shall share equally with him : for 
no special provision occurs ; and it is fit that the allotment should 
be equal; since the ona^ though born of an unmarried woman^ is 
son of the owner ; and the other^ though sprung from a married 
woman, is only his daughter's son^ 


CHAPTER X„ 

On THE PARTICIPATION OP SONS BY ADOPTION, 

1. If a true legitimate son be boim after the appointment of a 
daughter to raise up issue, the distribution to be made between 
them is here explained. 

2. In such a case, the appointed daughter and the legitimate 

son take equal shares : nor is the appointed daughter entitled to a 
deduction of a twentieth part in right of seniority. So Mann 
declares: A daughtex’ having been appointed, if a son be after- 
wards born, the division of the heritage must, in that case, be equal : . 

since there is no right of primogeniture for woman For 

the appointed daughter does not herself perform the functions of ! 

an eldest son, but, through her son, presents funeral oblations, as f 

is stated by Mann: ‘^He, who has no son, may appoint his daugh- ; 

ter in this manner to raise up a son for him, saying, the child which 
shall be born of her shall be his for the purpose of performing his 

obsequies ''.2 

3. It must not be supposed, tliat, if the appointed daughter ' 

first bear a son, and a legitimate son of her father be afterwards 
born, h^r son should have the allotment of an eldest son : for he is 
considered as a son's son. Mann intimates as much, saying, By 
that male child, whom a daughter, whether formally appointed or 
not, shall produce from a husband of an equal class, the maternal 
grandfather becomes grandsire of a son's son : let that son give the 
funeral oblation and possess the inheritance For the appointed 
daughter is, as it were, a son (putra) ; and her son is deemed a son's 

son (pautra) ; and her father, to whom he thus appei^tains, becomes 
grandsire of a son's sou. Now there has not been any mention of a 
peculiar allotment in right of primogeniture for the son^s son, 

4. As for the text of Vasishfoa, which declares the son of an 
appointed daughter to be an adopted son : This damsel, who has 
no brother, I give unto thee, decked with ornaments ; the son, who 
may be born of her, shall be my son ) whence it appears, that both^ 
the appointed daughter and her son are [denominated] sons : this 
designation of him as a son must, since it contradicts Mann, and 
since the offering of a funeral cake is the -only quality of a son, 
which he possesses, be figurative : for, through him, the appointed 
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daughter offei'S the funeral oblation; and thus one actually is such, 
and the other is so by his means. 

5. The distribution before mentioned must be understood in 
the case where the legitimate son and the appointed daughter 
are of the same class : but, if they be of dissimilar classes, a distribu- 
tion between them must loe made as between legitimate sons apper- 
taining to different classes : for the true son and the appointed 
daughter are equal. 

6. But, if a daughter, being actually appointed, become a 
widow without having borne a son, or if she be ascertained to be 
barren, she has not, in that case, a right to her father^s wealth : 
since the appointment was made for the sake of a son, who may 
perform obsequies ; and, on failure of that, she is similar to any 
other daughter. 

7. In a partition among sons of the wife and the rest with a 
.true legitimate son, such of them, as are of the same class with the 

[adoptive] father and superior by class to the true son, whether 
they be sons of an appointed daughter, or issue of the wife, or off- 
spring of an unmarried damsel, or secretly produced, or abandoned 
or received with a bride, or born of a twice-married woman, or 
given, or self-given, or made, or bought; shall be entitled to the third 
part of the shai’e of a true son. So Devala, after having described 
the twelve sons, expressly declares: These twelve sons have been 
propounded for the purpose of offspring; being sons begotten by a 
man himself, or procreated by another man, or received [for adop- 
tion], or voluntarily given. Among these, the first six are heirs of 
kinsmen, and the other six inherit only from the father ; the rank 
of sons is distinguished in order as enumerated. All these sons are 
pronounced heirs of a man who has no legitimate issue by himself 
begotten: but should a true legitimate son be afterwards born,, they 
have no right of seniority. Such among them, as are of equal 
class, shall have a third part as their allotment : but those of a lower 
riass must live dependent on him supplied with food and raiment 

8. The true legitimate son and the rest, to the number of six, 
are not only heirs of their father, but also heirs of kinsmen; that 
is, of sapindas and other relations. The others are successors to 
their father, but not heirs of collateral relations. 

9. They take the whole estate of a father, who has no legitimate 
issue by himself begotten; but, if there be a true son, such of them, 
as are of the same class with the father, take a third part. 

10. Since the appointed daughter is equal to the true legitimate 
'son, the same order of distribution must be observed in her case. 


il. But those who are inferior by cla^ss to the fathei’, yet 
superior to his leg itimate son, shall take the fifth or the sixth part 
of a legitimate son^s share, according to their good qualities, or the 
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wanii of such qualities. Thus Manu says : Let the legitimate sons, 
when dividing the paternal heritage, give a sixth part, or a fifth, 
of the patrimony to the son of the wife ^ 

12. Since all adopted sons are, in De values text, (§ 7) equal to 
the wife^s son, the term Kshetraja^^ (son of the wife) is, iu 
Manuks test, illustrative. 

13. But such as are inferior by class to the father, and to their 
brother, his legitimate son, are entitled only to food and raiment. 
So Manu declares : The legitimate son is the sole heir of his father’s 
estate: but, for the sake of charity he should give a maintenance 
to the rest’’.^ Thus Katy%ana says; If a legitimate son be born, 
the rest are pronounced sharers of a third part, provided they 
belong to the same class [with the father] ; but, if they be of a 
different class, they are entitled to food and raiment 

14. The term ^Hhe rest in the text of Manu, as well as the 
phrase ^^if they be of a different class’’ in that of Katyayana, 
signify one of inferior class, conformably with the text of 
Devala*{§ 7), 

15. Manu states the distribution between a true son, and the 
issue of the wife produced without due authority. If there be 
two sons, a legitimate one, and the son of a wife, claiming the estate 
of the same person, each shall take the property which belonged to 
his father; and not the other.” ^ 

16. Let each receive the wealth of him, from whose seed he 
sprang ; and let not the other take it, who sprang from the seed of 
another person. Therefore alone, Narada says: If two sous, 
begotten by two fathers, contend for the wealth of the woman, let 
each of them take that which was his father’s property ; and not 
the other 

17. The wealth, appertaining to the woman, which was given 
to her by the respective fathers, let the son of each father severally 
take, and not the other. It would be needless to enlarge. 


CHAPTER XL 

Ox Succession to the estate oe one who leaves no male ibbvm, 

SECTION 1. 

071 tkejwidow^s right of successmi. 

1. In regard [to succession] to the wealth of a deceased 
person, who leaves no male issue, commenfcatorsj disagree in 
consequence of finding contradictory passages of law. 
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2. Thus Brihaspati says : In scriptui'e and in the code of law 
as well as in popular practice, a wife is declared by the wise to be 
half the body of her husband, equally, sharing the fruit of pure and 
impure acts. Of him, whose wife is not deceased, half the body 
survives. How then should another take his property, while half 
his person is alive? Let the wife of a deceased man, wdio left no 
male issue, take his share, notwithstanding kinsmen, a father, a 
mother, or uterine brother, are alive. Dying before her husband, 
a virtuous wife partakes of his consecrated fire : or, if her husband 
die [before her, she shares] his wealth : this is the primeval law. 
Having taken his moveable and immoveable property, the precious 
and the base metals, the grains, the liquids, and the cloths, let 
her duly offer bis monthly, half-yearly, and other sraddhas. With 
presents offered to his manes, and by gift of food, &c., let her 
honour the paternal uncle of her husband, his spiritual parents and 
daughtei'^s sons, the children of his sisters, his maternal uncles, 
and also old and unprotected persons, guests and females [of the 
family]. The sapindas and bandhns, who become her adver- 
saries, or who injure the woman’s property, let the king chastise by 
inflicting on them the punishment iuflicted for robbery”.^ 

3. By these seven slokas Brihaspati having declared that the 
whole wealth of a deceased man, who had no male issue, as well 
the immoveable as the moveable property, the gold and other 
effects, shall belong to his widow, although there be brothers of 
the whole blood, paternal uncles, [daughters], daughter’s sons and 
other heirs, and having directed, that any of them, who become 
her competitors for the succession, or who themselves seize the 
property, shall be punished as I'obbers, totally denies the right of 
the father, the brothers and the rest to inherit estate if a widow 
survive. 

4. Accordingly, Yajiiavalkya says : The wife and the daugh- 
ters also, both parents, brothers likewise and their sons, gentiles, 
cognates, a pupil and a fellow-student : on failure of the first 
among these, the next in order is indeed heir to the estate of one, 
who departed for heaven leaving no male issue. This rule extends 
to all persons and classes”.^ Thus affirming the right of the last- 
mentioned on failure of the preceding, the sage propounds the 
succession of the widow in preference to all the other heirs. 

5. So Vishj^u : The wealth of him, who leaves no male issue, 
goes to his wife; on failure of her, it devolves on daughters; if 
there be none, it belongs to the father; if he be dead, it appertains 
to the mother; on failure of her, it; goes to the brothers; aftei' 
them, it descends to the brother’s sons ; if none exist, it passes to 
.the kinsmen (bandlm) ; in their default, it devolves on relations 
(sakulya) : [failing them, it belongs to the pupil] : on failure o£ 
■these, it goes to the fellow-student: and in default also of all 
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those heirs, the property escheats to the king j excepting the wealfcli 
of a Brahmin ^ 

6. By this text also relating to the order of succession, the 
right of the widow to succeed in the first instance is declared. It 
must not be alleged that the mention of the widow is intended 
merely for the assertion of her right to wealth sufficient for her 
subsistence. For it would be irrational to assume different mean- 
ings of the same term used only once, by interpreting the word 
“wealth” as signifying the whole estate in respect of brothers and 
the rest, and not the whole estate in respect of the wife. Therefore 
the widow’s right must be affirmed to extend to the whole estate. 

7. Thus Brihat Mann says : The widow of a childless man 

keeping unsullied her husband’s bed, and persevering in religious 
observances, shall present his funeral oblation and obtain Fhisl 
entire share ”.2 ■' 

8 “His” is repeated or understood from the words “his 
funeral, oblation ” ; for that term alludes to her husband. The mean- 
ing therefore is, 'the wife shall obtain her husband’s entire share’; 
not ‘ she shall obtain her own entire share’ ; for the direction, that 
‘ she shall obtain’, would be superfluous in respect of her own com- 
plete share. Since the intention of the text is to declare a right 
of property, it ought not to be interpreted as declaring such ri^ht 
in regard to the person’s own share ; for that is known already 
from the enunciation of it as that person’s share. ^ 

9. Nor could it be said, that the intention of the text is to 
authorize the taking [or using] of the wealth [not to declare 
the right of property] ; for the taking or using of one’s own pro- 
perty Would follow from one’s natural impulses alone,. 

10. Nor can the text be supposed to intend a restrictive injunc- 
tion [that she should take her own share] . For its purpose would be 
spiritual ; and, if it were an injunction, a person who is commanded 
and other particulars [as sin in the omission, &o.] must be inferred. 

11. It is alleged that, as in the passage, “let a son, who is 
neither blind nor otherwise disqualified, take an entire share ”, [the 
meaning is], not 'his father’s entire share’, but ' his own complete 
allotment’, so, in this instance likewise, the terms are [interpreted 
as] relative to the widow’s own complete allotment. That is not 
.accurate ; for, since there is no such passage of law as that stated, 
the analogy is false ; or admitting that there is, still, since for the 
reason before mentioned it would be impertinent as a precept, [the 
alleged example] will be rightly interpreted as relative to the 
lather s share. 

‘ Accordingly the sages do^ in all instances, propound the 
right or a different person [as heirj to the wealth of another [who 
is his predecessor] ; for exattiple; that of sons to the paternal 
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estate ; and that of widows and the rest to the wealth of a man 
who leaves no male issue ; and so in other cases. They do not 
needlessly bid a person take his own share. 

13. It is alleged that by the mention of the relative, the 
correlative is suggested ; and, thus, when the word mother is 
[singly] employed, it is not understood to intend a stranger’s 
mother. This objection is unsound; for the maxim is applicable 
only where the correlative is not specified : and thus, when it is 
said call Dittha’s mother ”, neither the mother of the messenger, 
nor of the sender, is supposed to be meant. In like manner, since 
the correlative is here indicated by the pronoun in the phrase, his 
funeral oblation”, how can [the word share”] refer to wife? 
And the incongruity of supposing the text to be an injunction, has 
been already shown (§ 10). 

14. Therefore, Brihat Manu (§ 7) declares the widow’s right 
of taking his [that is, her husband’s] entire share. 

15. Passages of vainous authors, which declare the contrary 
of the widow’s right of succession, are the following. Sankha, 
Likhita, Paithinisi and Yama say : The wealth of a man, who 
departs for heaven, leaving no male issue, goes to his brothers. 
If there be none, his father and mother take it ; or his eldest 
wife, or a kinsman (sagotra), a pupil, or a fellow-student”.^ 

16. Here, in contradiction to the preceding text the succes- 
sion of the father and mother, if there be no brother, or that of 
the wife, if they be both dead, is propounded. 

17. So Devala ordains: Next, let brothers of the whole 
blood divide the heritage of him who leaves no male issue, or 
daughters equal ; or let the father if he survive, or brothers belong- 
ing to the same class, or the mother, or the wife, inherit in 
their order. On failure of all these, the nearest of the kinsmen 
succeed”.^ 

18. Here the contradiction is, that the brother is placed first 
of all the heirs, and the widow last. 

19. Some reconcile the contradiction by saying, that the 
preferable right of the brother supposes him either to be not 
separate or to be reunited ; and the widow’s right of succession is 
relative to the estate of one who was separated from his co-heirs, 
and not reunited with them. 

20. This is contrary to a passage of Brihaspati, which says : 

Among brothers, who become reunited through mutual affec- 
tion, after being separated, there is no right of seniority, if parti- 
tion be again made. Should any one of them die, or in any 
manner depart [by entering into a religious, order,] his portion is 
not lost, but devolves on his uterine brother. His sister also is 
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entitled to take a stare of it. This law concerns one who leavei 
no issue, nor wife, nor parent. If any one of the reunitec 
brothers acquire wealth by science, valour, or the like, [with the 
use of the joint stock,] two shares of it must be given to him, anc 
the rest shall have each a share ’ 

21. Here, since reunion of parceners is specified at the bewin. 
ning a,nd at the close of the text, the intermediate p 
share is not lost, but devolves on his uterine brother 
understood as relating to a reunited 
saying “ ( ' ' ’ 
parent 


passage, “his 

*•”,2 must bg 

And the author, 
_ no issue, nor wife nor 

- , . „ , ^ /’Rht; of a reunited uterine brother as 

taking eftect on failure of son, daughter, widow and parents. How 
then do [the reunited brothers] bar the widow’s title to the 
succession? 

22 » Besides, the text states, that 
and the expression is pertinent in 
and reunited co-heirs, * 
supposed, because the property, bein 
brother’s effects, is not seen apart 
co-heir being distinctly perceived in a 

there f or j ^ ^ '■ " ; 72. 

vide 20] relate to reunited co-heirs. 

23. Moreover, the inference, that the t^ 
others above cited, (§ 1 5, &c.,) which declare tl 
the brother before the widow and the rest, 
brother, [as well as an iinseparated one,] m 
from the authority of a text of law or from^ 

IS not deducible from a text of law; for i 
text; and the passages, concerning the success 
(section 5 § 13) containing special p 
the brother’s succession, cannot intend gener 
brother to inherit [to the exclusion of a widow 


his share is not lost”; 
regard to unseparated parceners 
since the lapse of the share might be 

* ig intermixed with another. 

but, the property of a separated 
separate state, what room is 
supposing its lapse ? Therefore, these texts [of Brihaspati 
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husband, just as his propex-'fcv devolyes not on her^ if sons or otben 
[male descendants] be left. 

26. That argument is futile. It is not true that^ in the 
instance of reunion [and of a subsisting co-parcenary^] what 
belongs to one appertains also to the other parcener. But the 
property is referred seyerally to unascertained portions of the 
aggregate. Both parceners haye not a proprietary right to the 
whole, for there is no proof to establish their ownership of the whole^ 
as has been before shown, l^or is there any proof of the position^ 
that the wife’s right in her husband’s property, accruing to her 
from her marriage, ceases on liis death. But the cessation of the 
widow’s right of property, if there be male issue, appears only from 
the law ordaining the succession of male issue. 

27. If it be said that the cessation of her right, in this 
instance also, does appear from the law which ordains the succes- 
sion of the reunited parceners, the answer is, no ; for it is not true 
that the text relates to reunited parceners ; since the law, which 
declares the brother’s right of succession, may relate to reunited 
brothers, if it be true that the widow^s right of ownership 
ceases by the death of her husband who was reunited with his 
co-heirs ; and the widow’s proprietary right does so cease, provided 
the law relate to the case of reunited brothers. Thus, the propo- 
sitions are mutually dependent. 

28. Besides, if the texts of Sankba, Likhita and the rest, (§ 15, 
&c.) relate to unseparated or reunited parceners, they must be 
interpreted as signifying that ‘ the wealth of one who is either 
unseparated or reunited, goes to a brother who is so ; or, if there 
be none such, the two parents take it’. In that case, a question 
may be proposed, shall parents, who are separated and not re- 
united, take the heritage ? or parents who are either unseparated 
or reunited ? Here the first proposition is not admissible ; for how 
can the claim of parents, who are separated and not reunited, be 
preferred to the wife’s, since they are excluded by her, under the 
passage before cited ? Nor is the second proposition maintainable ; 
for all agree that a father, being unseparated or reunited, takes 
the heritage in preference to an unseparated or reunited brother. 

29. Moreover, as in the instance of the estate of one wdio was 
separated from, and not reunited with, his father and liis brother, 
the father has the right of succession before brothers, because he 
has authority over the person and wealth of his son ; since he gave 
him life ; (for their identity is affirmed in holy writ, where it is said : 

he himself is born a son ”) : and because the deceased, by parti- 
cipating in funeral offerings, partakes of two oblations of food 
which his father must present to the gra.ndfather and great-grand- 
father, for sons do not offer the half-monthly oblations of food, while 
their father lives ; so the same rule is reasonable in the other case 
also. Or, since they are alike in rcvspect of co-parcenary and 
reunion, the equal right of father and son would be proper, not 
the postponement of the father’s claini to the brother’s, 
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80, Farther^ tlie <3iml number expressing tlmt ^ parents^ wKo 
are unsepai’ated or reunited, take the heritage h is unsuitable: for 
there is neither partition, nor co-parcenary, with the mother; and 
consequently, no reunion of estates ; since Bribaspati says: 

who, being once separated, dwells again, through affection, with 
his father, brother, or paternal uncle, is termed reunited He 
thus shows that persons who by birth have common rights in the 
wealth acquired by the father and grandfather, as father, brothers, 
and uncle are reunited, when, after having made a partition, 
they live together, through mutual aSection, as inhabitants of the 
same house, annulliiig the previous partition and stipulating that 
The property which is mine is thine ; and that which is thine is 
mine^\ The partnership of traders who are not so circurhstauced, 
and only act in concert on a united capital, is no reunion. Nor 
are separated co-heirs reunited merely by junction of stock, without 
an agreement prompted by affection, as above stated. Therefore, 
since neither reunion nor co-parcenary with a mother can exist, 
how is the contradiction in regard to the succession devolving on 
her before brothers, to be reconciled ? 

81 , Now the difiBculty is removed by the wise. From the texts 

of Vishnu (§ 5) and the rest, it clearly appears that the succession 
devolves on the widow, by failure of sons and other [male descend- 
ants] : and this is reasonable ; for the estate of the deceased should 
go first to the son, grandson, and great-grandson. Thus Manu and 
Vishnu say : Since a son delivers [trayate] Lis father from lie hell 
called Put, therefore he is named ^rntra by the Self-existent 
himself So Harita says : A certain hell is named Put; and he, 
who is destitute of offspring, is tormented in that hell. A son is 
therefore called because he delivers his father from that^h^ 

Accordingly Sankha and Likhita declare : A father is exoner- 
ated in his life-time from debt to his own ancestors, upon seeing 
the countenance of a living son : he becomes entitled to heaven 
by the birth of his son, and shifts on him his own debt. Q^he 
sacrificial hearth, the three Vedas, and sacrifices rewarded with 
ample fatuities, have not the sixteenth part of the eflBcacy of the 
birth of the eldest son^h * Thus Manu, Sankha, Vasishtha, Likhita 
and Harita ordain : ^^By a son, a man conquers worlds; by a son^s 
son, he enjoys immortality; and, afterwards, by the son of a 
grandson, he reaches the solar abode So Yajnavalkya says : The 
attainment of worlds, immortality and heaven depend on a son, 
grandson and great-grandson ^ 

32. ''.riius the proprietaiy right of sons and the rest is expressly 
ordained, as already inferrible fi’om reasoning ; because the wealth, 
devolving upon sous and the rest, benefits the deceased : since sons 
or other male descendants produce great spiritual benefit to their 
lather or ancestor from the moment of their birth ; and they present 


1 Brihaspati, XXY. 72. 4- IL Cole, Dio-., 420, YJJI. and CCOYI. 

2 Mann, IX. 138. Vishnn, XV. 44, •"> Manu, 'IX. 137. Vasislnjia, XVII. 5, etc, 

lit Cole, Dig*j, 419, CCOflh Yajiiavalkja, I. 7^* 



WiDOW^S RtGHT OF SllCGFSSIOK. ^5 

funeral oblations^ balf-montbly^ in due form, after his death. So 
Maim declares tlie right of inheritance to be founded on benefits 
conferred: By the eldest son as soon as born, a man becomes the 
father of male issue, and is exonerated from debt to his ancestors ; 
such a son, therefore, is entitled to take the heritage ^ 

33. Fron the mention of it as a reason (^Hheretore^^, &c.,) and 
since there can be no other purpose in speaking of various benefits 
derived from sons and the rest, while treating of Inheritance^ it 
appears to be a doctrine to which Mann assents, that the right of 
succession is grounded solely on the benefits confeiTed. 

34. Accordingly the term ^^son^^ extends to the great-grand- 
son; for, as far as that degree, descendants equally confer benefits 
by presenting oblations of food in the prescribed form of half- 
monthly obsequies. 

35. Else the word son^’ could not quit its primary sense and a 
passage, declaratory of the grandson’s right, must bo somehow 
assumed. But, still, there is no separate text concerning the great- 
grandson. 

36. Therefore, the great-grandson’s right of succession is 
founded on benefits derived from him ; and the word son ” is used 
illustratively. 

37. Accordingly, Baudh^ana says : ^^The paternal great-grand* 
father and grandfather, the father, the man himself, his brothers of 
the whole blood, his son by a woman of the same class, his son’s 
son and his great-grandson : all these partaking of undivided 
oblations, are pronounced sapindas. Those, who share divided 
oblations, ai'e called sakulyas, Male issue of the body being left, the 
property must go to them. On failure of sapipdas, sakulyas are 
heirs. If there be none, the preceptor, the pupil, or the jmiest 
takes the inheritance. In default of all these, the king [takes] 

38. The meaning of the passage is this : since the father and 
certain other ancestors partake of thi^ee funeral oblations as partici- 
pating in the offerings at obsequies ; and since the son and other 
descendants, to the number of three, present oblations to the 
deceased and he, who, while living, presents an oblation to an 
ancestor, partakes, when deceased, of oblations presented to the 
same person ; therefore, such being the case, the middlemost [of 
seven,] who, while living, offered food to the manes of ancestors, and 
when dead, partook of offerings made to them, became the object to 
which the oblations of his descendants were addressed in their life- 
time, and shares with them when they are deceased, the food which 
must be offered by the daughter’s son and other [surviving descend- 
ants beyond the thii’d degree]. Hence those [ancestors] to whom 
he presented oblations, and those [descendants,] who present obla- 
tions to him, partake of an undivided offering in the form of (pinda) 
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food at obsequies. Persons^ who do partake of sucli offerings, are 
sapiiidas. But one distant in the fifth degree neither gives an 
oblation to the fifth in ascent, nor shares the offering presented to 
his manes. So the fifth in descent neither gives oblations to the 
middle person who is distant from him in the fifth degree, nor par- 
takes of offerings made to him. Therefore, three ancestors, from the 
grandfather’s grandfather upwards, and three descendants from 
ttie grandson’s gx^andson downwards, are denominated sakuiyas, as 
partaking of divided oblations, since they do not participate in the 
same offering* 

39. This relation of sapindas [extending no further than the 
fourth degree,] as well as that of sakulyas, has been propounded 
relatively to inheritance. 

40. Therefore alone, Mann likewise, after premising ^^Not 

brothers, nor parents, but sons arc heirs of the father” ^ proceeds, 
in answer to the question why, to declare, To three must libations 
of water be made, to three must oblations of food be presented ; the 
fourth in descent is the giver of those offerings ; but the fifth has no 
concern with them - 

41. But for mourning and other purposes, the relation of 
sapindas extends to such as partake of the I’emains of oblations ; for 
that relation is defined in the Markandeya Purai?a as founded on 
participation in the wipings of offeinngs. Three others, from the 
grandfather’s grandsire upwards, are declared to be partakers of 
the residue of oblations ; they, and the person who performs the 
religious rite, being seventh in descent, constitute that relation, 
which is termed by the holy sages kinship extending to the seventh . 
degree.” The meaning hero is kin which occasioms imparity [on 
occasion of deaths and births] . 

42. Tlierefoi’e, alone Manu likewise has said, when treating of 

pollution by reason of mourning, &c. : The relation of sapindas 

ceases with the seventh person and that of samanodakas ends only 
where birth and family name are no longer known.” Else this 
passage would be in contradiction to the text before cited : To 
three must libations of water be made, &c.”, (§ 39). 

,1 

43. But, on failure of heirs down to the son’s grandson, the wife, 
being inferior in pretensions to sons and the rest, because she per- 
forms acts spiritually beneficial to her husband from the date of 
her widowhood, [and not, like them, from the moment of their 
birth,] succeeds to" the estate in their default. Thus Vyasa says : 

After the death of her husband, let a virtuous woman observe 
strictly the duty of continence j and let her daily, after the purifi- 
cation of the bath, present water from the joined palms of her hands 
to the manes of her husband. Let her day by day perform with 
devotion the woi'ship of the gods, and especially the adoration of 
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Vislinu, practising constant abstemiousness,. She should give alms 
to the principal Brahmins for increase of holiness, and observe 
the various fasts which are commanded hj sacred ordinances. A 
woman, who is assiduous in the performance of duties, conveys her 
husband, though abiding in another world, and herself [to a region 
of bliss] 

44. Since by these and other passages it is declared that the 
wife rescues her husband from hell, and since a woman, doing 
improper acts through indigence causes her husband to fall [to a 
region of horror], for they share the fruits of virtue and of vice ; 
therefore, the wealth devolving on her is for the benefit of the 
former owner : and the wife^s succession is consequently jiroper. 

45. Hence the texts of Saiikha, &c., (§ 15) must be interpreted 
by assuming the connection of remote terms in this manner, ^The 
wealth of a man, who departs for heaven leaving no male issue, let 
his eldest [that is, his most excellent] wife take ; or, in her default 
let the parents take it ; on failure of them, it goes to the brothers \ 
The terms if there be none, [that is, if there be no wife] which 
occur in the middle of the text, (§15) are connected both with the 
preceding sentence it goes to his brothers and with the subse- 
quent one ^^his father and mother take it For the text agrees, 
and the reasonableness of this has been already shown (§ 43). 

46. The assumption of any reference to the condition of the 
brothers as imseparated or as reunited, not specified in the text, 
is inadmissible. Therefore, the doctrine of Jitendriya, who aflSrms 
the right of the wife to inherit the whole property of her husband 
leaving no male issue, without attention to the circumstance of his 
being separated from his co-heirs, &c., (for no such distinction 
is specified) should be respected.’ 

47. The rank of wife belongs in the first place to a woman of 
the highest caste, for the text [of Sankha, &c.,] states, that the 
eldest wife takes the wealth’’, (§ 15 and 45 j ; and seniority is 
reckoned in the order of the classes”. Thus Manu says : When 
regenerate men take wives both of their own class and others, the 
precedence, honour and habitation of those wives must be settled 
according to the order of their classes”. ^ Therefore, a woman of 
equal class, though youngest in respect of the date of marriage, is 
deemed eldest. The rank of wife (patni) belongs to her, for she 
alone is competent to assist in the performance of sacrifices, &C 4 
Accordingly, Mann says : ^^To all such married men, the wives of 
the same class only (not wives of a different class by any means) 
must perform the duty of personal attendance, and the daily busi- 
ness relating to acts of religion. For he who foolishly causes 
those duties to be performed by any other than his wife of the 
same class, when she is near at hand, has been iminemorially 
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considered as a mere cliandala begotten on a Bralimini But, 
on failure of a wife of the same class, one of the class immedi- 
ately following [may be employed in such duties]. Thus, Vishnu 
ordains : If there be no wife belonging to the same class, 

[he may execute the business relating to acts of religion] with 
one of the class immediately following, in case of distress. But 
a regenerate man must not do so with a woman of the 8udra 
class ^Execute business relating to acts of religion^, should 
bo read into this text from the preceding sentence. Therefore, 
a Bralimini is the lawful wife (patni) of a Brahmin. On failure 
of such, a Kshatriya may be so, in case of distress; but not a 
Vaisya, nor a Siidni, though married to him. A Kshatriya woman 
is the wife of a Kshatriya man. In her default, a Vaisya woman 
may be so, as belonging to the next following class ; but not 
a Siidra woman. A Vaisya is the only wife fur a Vaisya : since 
a Sudrii wife is denied in respect of the regenerate classes without 
distinction. 

48. In this manner must be understood the succession to pro- 
perty in the order in which the rank of wife is acknowledged. 
Therefore, since women actually espoused may not have the rank 
of wives, the following passage of Narada intends such a case. 

Among brothers, if anyone die without issue, or enter a religious 
order, let the rest of the brothers divide his wealth, except the 
wife^s separate property. Let them allow a maintenance to his 
women for life; provided these preserve unsullied the bed of their 
lord. But, if they behave otherwise, the brothers may resume that 
allowance/^ ^ So [this other passage] of the same author : [^^On 
failure of heirs, the property goes to the king,] except the wealth 
of a Brahmin. ^ But a king, who is attentive to the obligations of 
duty, should give a maintenance to the women of such persons.. 
The law of inheritance has been thus declared The allotment 
of a maintenance to the women of such person, not being of the 
rank of wives, and the declared right of wives to succeed to the 
whole estate, are not inconsistent. 

49. Accordingly, Brihaspati propounds the king’s right to an 
escheat in default of the wife : ''If men of the military, commercial 
and servile classes die childless, leaving neither wife nor brother, 
let the king take the property ; for he is indeed lord of all ^ But 
Narada, directing that " he should give a maintenance to the wointm 
of such persons ”, (§ 48) authorizes the king to take the whole 
estate, giving to them enough for their support. This contradic- 
tion must be reconciled by distinguishing between the wife and 
the espoused woman. Accoi^dingly in passages declaratory of the 
wife’s right of succession^ the term "wife” (patni) is employed: 
and, in those wliich ordain a maintenance, the term " woman ” or 
" spouse ” or other similar word. 
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50. Also in ilie text of Devala (§ 17), wHcli states; ^^Next, 
let brotliers of the whole blood divide the heritage of him who 
leaves no male issue; or daughters equal ; or let the father, if he 
survive, or brothers belonging to the same class or the mother, or 
the wife, inherit in their order ; but on failure of all these, the 
nearest of the kinsmen succeed where daughters eqiiaP^ are 
such as appertain to the same class [with the deceased] ; and 
^‘brothers belonging to the same class include those of the half- 
blood ; for whole brothers are specified under the appropriate 
term, and the distinction would be unmeaning* [as not excluding 
any one; or as superfluous, since whole brothers of course belong to 
the same class] ; in this text we say, the order in which heirs are 
enumerated, from the whole brother to the wife, is not intended 
for the order of their succession ; since it contradicts Vishnu and 
the rest [as Brihaspati and Yajnavalkya] : but the meaning of the 
text is, that the heirs shall take the succession in the order de- 
clared by Vishnu and others. To mark uncertainty in the specified 
order, the author has twice used the word ‘ or ^ ; once in tiie phrase 

or daughters and again in the sentence or let the father, &c.^’, 
and the word is also understood in other places. Thus Devala 
has himself shown vagueness in his own enumeration, intimating 
that ^either brothers, or daughters, or parents, &c., [take the 
succession]?. 

51. As for what has been said by Baloka, concerning the text 
of Sankha and the rest (§ 15), that it either relates to a wife 
inferior in class to her husband, or supposes the widow to be young, 
or is relative to brothers unseparated or reunited ; that author 
has manifested his own ignorance by thus proposing an indefinite 
interpretation of the law : for the doubt remains [which of the 
three is intended] ; and neither rule could he followed in practice. 

52. As for the assertion, that the text, which ordains a 
maintenance, is relative to an mimarried woman and concubine, 
that must be rejected as intending a favor to the matrons ; for 
the scope of the precepts, which allot a maintenance to women, 
has been already shown. 

53. Moreover, under the distinction respecting the wife as be- 
longing to the same or to a different class, how is the contradiction 
regarding the succession of parents and brothers, to be reconciled ? 
If it be by distinguishing the cases of reunion and continued 
separation, the same distinction may pervade the whole subject : 
and what occasion is there for assuming a difference relative to 
the wife, as belonging to the same or to another class ? But 
the proposed distinction, founded on reunion and separation, 
[§ 19] has been already fully refuted by us [§ 30] . 

54. The distinction regarding the whole and the half blood is 
contradicted by Brihaspati, who says : Let the wife of a deceased 
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man, who left no male issue, take hia share, notwithstanding kins- 
men, a father, a mother, or uterine brothers are alive Uterine 
brothers are brothers by the same mother [and of course of the 
whole blood]. The author declares the wife’s right of succession 
although such persons exist. By the term “his share”, is under- 
stood the entire share appertaining to her husband : not a part of 
■it, only. ■ ■ . ^ 

65. Therefore the interpretation of the law is riffht as set 
forth by ns. 

^ 56. But the wife must only enjoy her husband^s estate after 

his death. She is not entitled to make a gift^ mortgage or sale of 
it. Thus Katyayana says : ^^Let the childless widow^ preservino’ 
unsullied the bed of her lord, and abiding with her venerable 
protector, enjoy with moderation the property until her death. 
After her let the heirs take it 2 


67. Abiding with her venerable protector], that is, with her 
father-in-law or others of her husband’s family, let her enjoy 
her husband’s estate during her life ; and not, as with her 
stridhana, inake a gift, mortgage or sale of it at her pleasure. But 
when she dies, the daughters or others, who would regularly be 
heirs in default of the wife, take the estate; not the kinsmen For 
sapiijdas] ; since these, being inferior to the daughter and the 
rest, ought not to exclude those heirs : for the widow debars them 
of the succession ; and, the obstacle being equally removed if her 
right cease or never take effect, it can be no bar to their claim, 

58. Nor shall the heirs of the woman’s separate property take 
the succession, for the right of those is relative to the property of 
a woman. Katyayana has propounded by separate texts the heirs 
of a woman s property ; and this text would be tautology. 


X. persons, who are exhibited in a passae^e 

above cited (§ 4) as the next heirs on failure of prior claimants, shall 
m like manner as they would have succeeded if the widow’s vmhi 
had never taken effect, equally succeed to the residue of the estate 
remaining after her use of it, upon the death of the widow in whom’ 
the succession had vested. At snch tii^e the succession of daucrh- 
ters and the rest is proper, since they confer greater benefits'^on 
the deceased than other claimants. 


bO. Thus (in the Mah^bharata) in the chapter entitled Dana- 
dharma, it is said: “For Avomen, the heritage of their husbands is 
pronounced applicable to use. Let not women on any account 
make waste of tbeir busbands’ wealth 

_ Gl. Even use should not be by wearing delicate apparel and 
similar luxuries : but, since a widow benefits her husband by the 
preservation of her person, the use of property sufficient for that 
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purpose is autlxorizecL In like mannei'. [since tlie benefit of tbe 
husband is to be consulted^ even a gift, or other alienation is 
permitted for the completion of her husband\s funeral rites. 
Accordingly the author says^ Let not women make waste 
Here waste intends expenditure not useful to the owner of the 
property, 

62. Hence^ if she be unable to subsist otherwise, she is author- 
ized to mortgage the property ; or, if still unable, she may sell or 
otherwise aliene it : for the same reason is equally applicable. 

63. Let her give to the paternal uncles and other relatives of 
her husband presents in proportion to the wealth, at her husband's 
funeral rites. Brihaspati directs it, saying : With presents offered 
to his manes, and by pious liberality, let her honour the paternal 
uncles of her husband, his spiritual parents and daughter’s sons, 
the children of his sisters, liis maternal uncles, and also old 
and unprotected persons, guests, and females The term 

paternal uncle " intends any sapinda of her husband ; daugh- 
ter’s sons ", the descendants of her hnsband's daughter ; children 
of his sister", the progeny of her husband's sister; maternal 
nudes", her liushand's mother’s family. To these and to the 
rest, let her give presents, and not to the family of her own 
father, while such persons are forthcoming : for the specific mention 
of paternal uncles and the rest would be superfluous. 

64. Witli, their consent, however, she may also bestow gifts 
on the kindred of her own father aiid mother. Thus Narada says : 

When the husband is deceased, his kin are the guardians of his 
childless widow. In the disposal oV the property, and care of 
herself, as well as in her maintenance, they have full power. But, 
if the husband's family be extinct or contain no male, or be 
helpless, tlie kin of her own father are the guardians o£ the 
widow, if there be no sapindas of her husband".^ In the 
disposal of property by gift or otherwise, she is subject to the 
control ot her husband's family, after his death, and in default 
pf sons. 

65. In like manner, if the succession have devolved on a 
daughter, those persons, wlio would have been heirs of her father's 
property in her default, take the succession on her death ; not the 
heirs of the daughter's property. 

60. The widow should give to an unmarried daughter a fourth 
part out of her husband's estate, to defray the expenses of the 
danasel's marriage. Since sons are required to give that allotinent, 
much more should the wife, or any other successor, give a like 
portion. 

*; 67. Thus has the widow's right of succession been explained. 


^ Brihaspati, XXV, 51, ® mrada| XIII. 28 and 39, 

aU 


83 


DATA-BHAGA. 


SECTIOK 11. 

On the right of the daughter. 

1. The daughter's right of succession on failure of the wife [is 
declared]. On that subject Mann and Narada say: The son of a 
man is even as himself ; and the daughter is equal to the son : how 
then can any other inherit his property^ notwithstanding the sur- 
vival of lier^ who is, as it were, himself ? ^ Narada particularizes 
the daughter : On failure of male issue, the daughter inherits, for 
she is equally a cause of perpetuating the race ; since both the son 
and daughter are the means of prolonging the father’s line,” ^ 
The author states the circumstance of her continuing the line as a 
reason of the daughter’s succession : and the line of descendants 
here intends such descendants as present funeral oblations ; for 
one, who is not an offerer of oblations, confers no benefits,^ and 
consequently differs in no respect from the offspring of a stranger 
or no offspring at all. 

2. It is the daughter’s son, who is the giver of a funeral obla- 
tion, not his son ; nor the daughter’s daughter : for the funeral 
oblation ceases with him. 

3. Therefore the doctrine should he respected, which Dikshita 
•maintains; namely, that a daughter, who is mother of male issue, 
or who is likely to become so, is competent to inherit ; not one, who 
is a widow, or is barren, or fails in bringing male issue as bearing 
none but daughters, or from some other cause. 

4. Here again, the unmarried daughter is in the first place sole 
heiress of her father’s property. Accordingly Parasara says ; Let 
a maiden daughter take the heritage of one who dies leaving no 
male issue ; or, if there be no such daughter, a married one shall 
inherit”. In the term married” is here implied the restriction 
before mentioned. 

5. Thus Devala says : To maidens should be given a nup- 
tial portion out of the father’s estate. But of him who leaves no 
appointed daughter, the unmarried daughter, belonging to his own 
class, and legitimate, shall take the inheritance, like a son”.^ The 
term ‘^appointed daughter” implies also the son. His own”; 
belonging to the same class with himself. Legitimate ” ; his own 
lawful issue. 

6. This is proper : for, should the maiden arrive at puberty 
unmarried through poverty, her father and the rest would fall to a 
region of punishment, as declared by holy writ. Thus Vasishtha 
says : So many seasons of menstruation as overtake a maiden 
feeling the passion of love and sought in marriage by persons of 
suitable I’ank, even so many are the beings destroyed by both her 
father and her mother; this is a maxim of law So Paithinisi : 
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A damsel sliould be given in marriage before lier breasts swell. 
Butj if sbe have menstruated^ both the giver and the taker fall 
into the abyss of hell ; and her father^ grandfather and great- 
grandfather are born in ordure. Therefore she should be given in 
marriage while she is yet a girl 

7. Since then the father and the rest are saved from hell by 
sufficient property becoming applicable to the charges of her mar- 
riage^ and, being accordingly married, she confei*s benefits on her 
father by means of her son, the wealth devolving on her is for the 
benefit of the owner; and it is reasonable, therefore, that the 
property should descend to the unmarried daughter, on failure of 
the wife. 

8. But, if there be no maiden daughter, the succession devolves 
on her who has, and on her who is likely to have, male issue. That 
is declared by Brihaspati : Being of equal class and married to a 
man of like class and being virtuous and devoted to obedience, she, 
whether appointed or not appointed to continue the male line, shall 
take the property of her father who leaves no son’^ ^ 

9. Of equal class] belonging to the same class with her 
father. Married to a man of like class] ; this is intended to 
exclude one married to a man of a superior or inferior class. For,, 
the offspring of a daughter married to a man of a higher or lower 
class is forbidden to perform the obsequies of his maternal grand- 
father and other ancestors who are of inferior or of superior rank. 
But one, married to a man belonging to the same class, confers 
benefits on her father by means of her son. 

10. The son of a daughter appointed to continue the male line 
is, like a son, highly beneficial to his ancestor ; and, through him,; 
the appointed daughter is equal to a son : wherefore the appointed 
daughter and the legitimate son have an equal right of succession. 
But a married daughter, who was not so appointed, confers less 
benefi-t on her father than the son and the rest and is of benefit by 
means only of her son: it is proper, therefore, that she should 
succeed only on failure of other heirs down to the unmarried 
daughter. 

11. It must not be alleged that, admitting this doctrine, the 
daughter, who has male issue, should alone inherit in the first 
instance; but, on failure of such, then a daughter who may have 
issue. For her son, born subsequently, might in this manner be 
excluded from the succession. Nor is this proper ; for both equally 
confer benefits on their grandfather, as daughter's sons. 

12. By specifying obedience to her husband (§ 
author indicates, that she is. not in the state of widowhood, and 
that consequently she may have issue. 
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daughter” contained in a preceding passage. Thus bv 
the conditions specified, that she be “ of equal class ”, and “ married 
to a man of like class ”, &c., (§ 8) the author shows, that she does 
not inherit her father’s wealth merely in right of her relation as 
daughter. Else, since the daughter’s right of succession is declared 
by the following passage, the mention of it by the same author 
in the ioregoing text would be a vain repetition. But a special 
rule, regarding what was suggested generally, is not tautology. 

. “ As a son, so does the daughter of a man proceed from 

SheTwiltU”. 

lo. Since a daughter’s right of succession to the propertv of 

her sot^ her ofiering funeral oblations by rneaM of 

ei son, theiefore, even in the case of an appointed daughter on 
whom the estate has devolved by the death of her fathe?, shJuId 
slit bear no male issue m couseauence of her ■nrnvinfr I'lar.T.i-.-n, 
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I reference to tlio daughter^ wliether appointed or not appointed 

i wLo was mentioned in the preceding passage (§ 8). Or^ upon the 

principle of selecting the nearest tenuj the reference may properly 
be to the dang liter not appointed But this term cannot be 
rejected to select the other. 

19, Accordingly Mann propounds the daughter's origin from 
the person of the maternal grandfather as the reason of the daughter’s 
^ son having a right to the succession ; not her appointment to raise a 

^ son : else he would have specified this cause. Let the daughter’s 

son tahe the whole estate of his own father who leaves no 
son ; and let him offer two funeral oblations ; one to his own fatheiv 
the other to his maternal grandfather. Between a son’s son and 
I the son of a daughter, there is no difference in law ; since their 

father and mother both sprang from the body of the same mam”^ 

;■ 20. Thus this very author expressly declares that the daugh- 

ter’s son, born of one not appointed to continue the male line, has 
^ the right of succession : By that male child, whom a daughter, 

j whether formally appointed or not, shall produce from a husband 

pi of an equal class, the maternal grandfather becomes in law the 
E:' grandfather of a sou’s sun : let that son give the funeral oblation 
^ and possess the iiiheritauce 

21. Besides, the term ' daughter's son ’ is in law restricted to 
. signify the male offspring of an appointed daughter. Baudlia- 

yana intimates that, when he says ; [Considei^ another [son] 
the daughter’s sou termed son of an appointed daughter, being born 
of the female issue after an express stipulation Here ^ consider’ 
is understood. 

22. Hence also [since such is the scope and purport of the 
text, § 17] Bhojadeva has cited that passage of Brihaspati under 

; the head of succession of a daughter appointed or unappointed, 

23. But Govindanija, in his commentary on Manu, states the 
claim of the daughter’s son as preferable to that of the married 
daughter, on the grounds of the following passage of Vishnu : If 
one die leaving neither son nor grandson, the daughter’s son 
shall inherit the estate; for, by consent of all, the son’s son and 
the daughter’s son are alike in respect of the celebration of 
obsequies 

24. This does not appear to us satisfactory : for it contradicts 
the text above cited (§ 8). 

25. But, in default of a married daughter, such as above 
descidbed, the succession assui'edly devolves on the daughter’s 
sou notwithstanding the existence of the father and other kinsmen. 
Bor it appears from the comparison of his condition to heirs, {§ 17) 

^ ^ __ 
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and more expressly from tie purport of tie term “ likewise in 
the pirase “ ier son likewise is acknowledged to be heir ” {& 17) 
that his pretensions are inferior to hers, — --l ■ -■ 

that the succession of the 
daughter. 


daughter’s 


Therefore^ it is right 
son is next after the 


_ 26 By the words « although kindred exist ”, (§ 1 7) the succes- 

Sion ot both parents, which reasonably should take effect on failure 
OL the 'wifej but which is barred bj the daughter and dano-hter^s 
son^ IS hinted as taking place when no such impediment exists 
Accordingly Brihaspati immediately after says: “On failure of 
those persons, the brothers and nephews of the whole blood are 
entitled to the estate, or kinsmen, or cognates, or pupils or 
venerable priests i Here the word “ those ” bears reference to the 
daughter s son and to the parents indicated. Therefore, it is on 
failure of these persons, that the succession of brothers and the 
rest takes place. 

, , V- f sertion of Bdloka, that the daughter’s son 

inherits alter the whole senes of heirs specified in the passage above 
u daughters also, &c.”, (sect. 1 § 4) that is mere 

childish prattle ; for it contradicts the text of Brihaspati (§17). Nor 
IS there anything inconsistent with that enumeration of heirs • for 
the maiden daughter, married daughter, and daughter’s son,' are 
all signified by the term “daughters” in the plural number (sect. 

1 § 4). As the word “son”, in the phrase “who departed for 
heaven leaving no son , intends male issue down to the great- 
grandson since he is equally a giver of funeral oblations, so does 
the term daughter” comprehend the daughter’s son, for he also 
IS the giver of a funeral offering ; or as the tern “ male issue” in 
the sentence “on failure of male issue, the daughter inherits” 
intends^ the widow also. Else the plural number, in the word 
daughters , would be unmeaning: and the author would have 
used the singular number, as in the words the wife the son of 
a brother ” &c. We shall hereafter explain the intention of the 
plural number in the word brothers (sect. 1 § 4), 

28. Moreover, since a series of heirs is specified from both 
parents to the king, it would follow, that the succession of the 
daughter s son takes effect on failure of the king. But there never 

is a vacancy of the throne ; and consequently the succession could 
never take place. 

29. Therefore the succession of the daughter’s son on failure of 

daughters, as affirmed by Visvarfipa, Jitendriya, Bhojadeva and 
Govmdaraja, should be respected* ^ 

maiden daughter, in whom the succession has 
vested, and who has been afterwards married, die, the estate, which 
was hers, becomes the property of these persons, a married daughter 
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or others, who would regularly succeed if there were no such in 
whom the inheritance vested, and in like manner succeed on her 
death after it has so vested in her. It does not become the 
property of her husband or other heirs ; for that is relative to a 
woman’s stridhana. Since it has been shown by a text before 
cited (sect. 1 § 56) that, on the death of the widow in whom 
the succession had vested, the legal heirs of the former owner, 
who would regularly inherit his property if there were no widow in 
whom the succession vested, namely, the daughters and the rest, 
succeed to the wealth ; therefore the same rule is inferred a fortiori, 
in the case of the daughter and grandson whose pretensions are 
inferior to the wife’s. 

31. Or the word “wife” is employed with a general impor- 
tance and it implies, that the rule must be understood as applicable 
generally to the case of a woman’s succession by inheritance. 

32. Thus has the succession of the daughter and the daughter’s 
son been explained. 


SECTION III. 

On the father’s right of succession. 

1, If there be no daughter’s son, the succession devolves on the 
father; andnotonthemother,noratonceonbothpar 0 nts. Forthat 
is contrary to Vishnu’s text : “ If there be none, it belongs to the 
father j if he be dead, it appertains to the mother 

2. But the following passage of Manu, as well as that of Brihas- 

S ati, must be understood as relating to a case of failure of heirs 
own to the father inclusively : “ Of a son dying childless, the 
mother shall take the estate ; and, the mother also being dead, the 
father’s mother shall take the heritage ”. ^ “ Of a deceased son, who 
leaves neither wife nor male issue, the mother must be considered 
as heiress : or, by her consent, the brother may inherit.” ® 

3. This too is a result of reasoning. The father’s right of 
succession should be after the daughter’s son and before the mother : 
for the father, offering two oblations of food to other manes, in 
which the deceased participates, is inferior to the daughter’s son who 
presents one oblation to the deceased and two to other manes in which 
the deceased participates : he is preferable to the mother and the 
rest because he presents to others two oblations in which the 
deceased participates ; and his superiority is indicated in a passage 
of Manu : “ In a comparison of the male with the female sex, the 
male is pronounced superior”.^ 

4. In the term “ pitarau ” (both parents) (sect. 1 § 4), the 
priority of the father is indicated : for the father is first suggested 
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by the radical term ^^pitri^^; and afterwards the mother is inferred 
from the dual number^ by assuming that one term is retained. 

5. Hence* the argument, that, Hhe mental apprehension of a 
series being co-extensive with the oral recita.! of its component 
members, recital, being wanting^ necessarily precludes apprehension’, 
must be rejected as inconclusive ; for it is not true, that an adequate 
recital is wanting and would contradict the text of Vishnu* 

6. Thus the father’s right of succession has been explained. 


SECTIOF IV. 

On the moiher^s right of suceession, 

jn 1. If the father be not living, the succession devolves on the 

mother : for, immediately after propounding the fathers right to 
the estate, Vishnu’s text declares, If he be dead, it appertains 
the mother”.^ 

2. This too is reasonable : for her claim properly precedes that 

of the brothers and the rest; since it is necessary to make a grate- 
ful return to her, for benefits which she has personally conferred 
by bearing the child in her womb and nurturing him (during his 
infancy) ; and also because she confers benefits on him by the 
bringing forth of other sons who may offer funeral oblations in 
which he will participate. i ' 

3. The notion, therefore, that the mother’s right should pre- 
cede the father’s, because she is pronounced to surpass him in the 
degree of veneration due to her, must be rejected. For, if a 
superior title to veneration were the reason of a right of inheritance, 
the succession would devolve on the spiritual preceptor before the 
father ; since it is said : Of him who is the natural parent, and him 
who gives holy knowledge, the giver of the sacred science is the 
more venerable father ” : ^ and paternal uncles and the rest would 
inherit in preference to a younger brother or a nepbew, Thex’efore 
the mother’s right of succession is after the father. 

4. By thus declaring, that the mother’s succession takes place 
after the father of the deceased, and before the father’s offspring, 
the author intimates, that the paternal grandmother’s succession 
likewise takes place after the grandfather and before the grand- 
father’s offspring. For otherwise there is a contradiction between 
the specified order of succession, “ both parents, brothers likewise, 
&c.” Therefore alone Manu says : “ And the mother also being 
dead, the father’s mother shall take the heritage The meaning 
is : being dead, that is, deceased, together with her offspring. 

. e5. Here the particle and ”, as well as also ”, must be joined 
in construction with both parts of the sentence. Therefore tlie 
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sense is ^ and tlie mother being dead^ the paternal grandmother also 
may take the heritage k What then becomes of the brothers and the 
rest ? These persons, including the paternal grandfather, are 
indicated by the particle '^also 

6* The meaning then of the text is this: the succession of 
^hoth parents takes effect in the order which has been explained, 
after the descendants of the deceased down to his daughter's souj 
and before father’s own offspring. Hence the succession of the 
paternal grandfather and grandmother is thus shown to take place 
before their own offspring. Accoi’dingly, it is not separately 
propounded in the text of Yajhavalkya ; since the right of the 
paternal grandfather and grandmother is virtually declared by 
showing the mother’s right of succession. 

7. Thus the mother’s right of inheritance (has been explained). 


SECTION Y. 

On the brother's right of succession^ 

1 . If the mother be dead, the property devolves on the brother : 
for Vishnu, having declared, that, If the father be dead, it apper- 
tains to the mother ”, ^ proceeds to say : On failure of her, it goes 
to the brothers” and here the pronoun refers to the mother. It 
appears also from the passage both parents, brothers likewise ”, 
that the brother’s succession takes place in the case of the death of 
both parents. 

2. It must not be alleged, that, under the passage above cited, 
which states brothers likewise and their sons ”, the brothers’ 
sons, being declared heir in like manner as the brothers are, shall 
inherit also next to the mother. For the text of Vishnu, declaring 
that ^rit goes to the brothers adds After them, it descends to 
the brothers’ sons”:'^ and in this place the pronoun refers to the 
brothers. 

3. That too is reasonable : for the brother confers benefits on 
the deceased owner by offering three funeral oblations to his father 
and other ancestors, in which the deceased participates ; and he 
occupies his place, as presenting three oblations to the maternal 
grandfather and the rest, which the deceased was hound to offer; 
and he is, therefore, superior to the brother’s son, who has not the 
same qualifications. But deriving his origin from the mother, the 
brother, though he do possess these qualifications, is inferior to the 
mother; and his succession, therefore, very properly takes effect 
after her. 

4. Besides why may not the word ‘likewise” be connected 
with the term brother” ? and thus the parents and brbthers may 
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have an equal right of succession ; the text being interpreted ^as 
parentSj so do brothers inherit 

5. The question, then, must be negatived, as at variance with 
the text of Tishnu : and the same is to be done in the other instance 
likewise. So Mann also declares that brothers take the inherit- 
ance, not the nephew. “Of him who leaves no son, the father 
shall take the inheritance ; or the brothers.’’ ^ 

6. Moreover, why has not the nephew, v’hose father is livino- 
a right of succession ? There is no other reason but this ; that one’ 
whose father is living, does not confer benefits, since he is incompe- 
tent to offer oblations. If then it be thus settled, how should a 
nephew, whose father is deceased, inherit equally with the brother 
since he does not confer equal benefits ? Accordingly, Dovala, in a 
passage before cited [sect., 1 § 17] not specifying the brother’s 
son in the series of heirs down to the half-brother, comprehending 
the widow, daughter equal by class, father, mother, brother of the 
whole blood, and brother of the half-blood, intimates that the suc- 
cession of nephews and the rest takes place, on failure of heirs down 
to the half-brother. 

7. The passage, which pronounces a nephew to be as a son 
[“by means of that son”] ^ is intended to authorize' his present^ 
ing a funeral oblation and to establish his right of succession on 
failure of brothers. [They do not inherit together ] ; for that 
contradicts the text above cited. Else why should not it be before 
the brothers ? 

8. Therefore, the brother alone is heir in the first instance. 

9. Here again, a brother of the whole blood has the first title 

under the following text [§ 10] and, even under the general rule 
for the brother’s succession. The meaning is that the whole 
brother shall inherit in the first place : but, if there be none, then 
the half-brother; for he also is signified by the word “brother" 
being issue of the same father. ’ 

10. The passage alluded to (§ 9) is as follows: “A reunited 
[brother] shall keep the share of his reunited [co-heir,] who is 
deceased ; or shall deliver it to a son subsequently born. But 
an uterine brother [shall thus retain or deliver the allotment] of 
his uterine relation”.® This text of Yiijnavalkya also shows that 
the term “ brother ” is applicable both to the whole and to the half- 
blood. Else, if it intended only the uterine brother, the author 
would not have specified, that “ uterine brother should retain or 
deliver the allotment of his uterine relation ” : for the whole blood 
would be signified by the single term “ brother ”. 

11. Therefore, the succession of brothers, whether of the whole 
or of the half-blood, is declared by the passage before cited. But, 
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by here specifying tbe uterine relation, the prior right oE the uterine 
brother is intimatecL 

12. The succession of the half-brother, between [the whole 
brother and the brothers son]^ as affirmed by Srikara and Visva- 
rfipa, should be respected^ for he is inferior to the whole brother, 
who presents oblations to six ancestors which the deceased was 
bound to offer, and also presents three oblations to the father and 
others, in which the deceased participates; while the half-brother 
only presents three oblations in which the deceased participates ; 
and he is superior to the nephew, because he surpasses him in the 
conferring of benefits, since he offers three oblations in which the 
deceased participates. 

13. In answer to the inquiry whether the half-brother, though 
reunited in co-parcenary, be inferior or not to the whole brother, 
Yajnavalkya says : A half-brother, being again associated, may 
take the succession; not a half-brother, though not reunited : but 
one united [by blood, though not by co-parcenary,] may obtain the 
property; and not [exclusively] the son of a different mother ^ 

14. The meaning of the text is this : A brother by a different 
mother, but associated again in co-parcenary, shall first take the 
inheritance ; not generally any half-brother \ The latter part of 
the text is in answer to the question, whether, inheriting first, he 
excludes the whole brother or takes the succession jointly with him? 
^The whole brother, though not reunited in parcenary, shall take 
the heritage ^ ; not exclusively the son of a different mother, though 
reunited. Or the term ^^nnited- may signify whole brother. 
Accordingly, the text is so read in the citation of it by Jitendriya 
as' a passage of Vriddha Y^jnavalkya : and, in that case, the term 

associated is understood from the preceding sentence. 

.15. Therefore, the half-brother, who is again associated in 
co-parcenary, shall not take the succession exclusively; but the whole 
brother [shares it] though not associated. Such is the meaning! 
and consequently, the whole brother, who is not reunited in parce- 
nary, and the half-brother, who is associated, should divide the 
succession. Accordingly, the author has employed the particle ^^but^^ 

16. All objection is stated by Srikara Misra, The maxim, that 
^•^the reunited brother shall keep the share of his reunited co-heir 
(§ 11) is independent, as it applies to the case of reunited half- 
brothers exclusively; and, in like manner, the maxim that ^Hhe 
uterine brother retains the allotment of his uterine relation,^^ (§ 10) 
bears no reference [to any other rule], when it is applicable to the 
case of unassociated whole brothers only : but, when there is a half- 
brother associated and a whole brother unassociated, if the two 
maxims be applied to this case in consequence of finding both 
descriptions of brothei'S, then both maxims take effect with reference 
to each other. Now it is not right to make the same rule operative 
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.witli and without reference to another maxim; for this argues 
variableness in the precept. Thus it is shown in the disquisition on 
the passage dvayohpranayanti^^^ that the prohibit! ou^ relatively to 
two sacrifices, of the use of the uttara-vedi or northern altar, directed 
generally for the four sacrifices, is not a prohibition ; for, if the precept 
concerning the northern altar be taken with reference to the [denial, 
implying* consequently] an option, in the instance of two sacrifices, 
and be taken absolutely and without reference to any other maxim 
in the instance of the two other sacrifices, there wmuld be variable- 
ness in the precept. So, in regard to the subject under considera- 

tion, the maxims, that the reunited brother shall keep the shares 
of his reunited co-heir and that the uterine brother shall retain 
the allotment of his uterine relation (§ 10} are applicable in those 
cases in which the rules are operative independently of any other : 
but, if there be a half-brother associated and a ■whole brother unasso- 
ciated, the two rules are not applicable in this instance ; and it would 
follow that no one could take the estate. Therefore it is, where 
the associated half-brother might be supposed to be heir of his 
associated parcener, under the rule, that ‘^a reunited brother shall 
keep the share of his reunited co-heir^’, the maxim that ^^the 
uterine brother shall retain the allotment of his uterine relation 
serves as an exception to that rule. ^J.lius the half-brother, though 
associated, cannot be supposed to be heir, if there be a brother of 
the whole blood. Then, how does the succession go ? The whol,e 
brother, whether reunited or not reunited in co-parcenary, inherits 
the property. 

17. That is not consistent: for it is not true that there* is 
variableness in a precept, merely because two [rules], which are 
severally applicable to two [cases] , become applicable in a single 
instance at the same time. 

18. Thus, in respect of the precepts enjoining the votary to 
bestow his whole wealth as a gratuity in oneinstance, and no gratuity 
in the other, which are respectively applicable independently of 
each other, if either the priest doing the functions of TJdgattu, or 
the one performing the office of Pratistotru, singly stumble, but, if 
both those priests should stumble at the same time, neither injunc- 
tion would be applicable ; for that would be a variableness in the 
precept. 

19. Ill like manner, under the precepts, which direct the priest 
to touch an oblation with the prayer denominated Chaturhotra at 
the full moon, and with the prayer termed Panchahotra at the new 
moon, an oblation of curds consecrated to Indrais understood in the 
sacrifice namedUpansu-y^ga, and an offering of milk consecrated to 
‘Indrais similarly understood at the Agnisliomiya sacrifice; and, both 
precepts being thus severally applicable in those instances, neither 
■of them would take effect at the Agneya sacrifice, since there would 
be variableness in the precept if both were applied to- this case. 
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:, 20. Therefore, the definition of variableness in a precept is its 

being a positive injunction without refei'ence to any opposition in one 
instance, and [an eventual one] with reference to the opposition of a 
different precept in another instance. Thus, in the example stated, 
16) the prohibition bears reference to the injunction concerning 
the altar, expressed in these words At this sacrifice prepare the 
uttara-vedi’\ Without opposition to that, it would be no precept. 
Therefore, it is a command which bears reference to the injunction 
respecting the altar. Nor is it in constant opposition to it, for, 
were it so, the prohibition would be useless ; since, without the 
prohibition the omission of the altar might be deduced. Therefore, 
even the injunction concerning the altar is a command which bears 
relation to the contrary prohibition ; but, in regard to two of the 
periods of sacrifice, it is independentofany other rule. Consequently, 
there is variablenesss in the precept; and an alternative must be 
inferred. But, in the case of anything supposed as a matter of 
inclination, a prohibition is. an absolute forbiddance : for the 
occasional omission of the act was inferrible without the aid of 
an express prohibition, 

21. Accordingly, the passages which direct that the Shodasin 
shall be taken, and that it shall not be taken, give rise to an alter- 
native. 

22. But, according to the doctrine of those who affirm that an 
alternative is inferred by this reasoning ; namely, that since a 
prohibition implies a previous supposition [to the contrary] , the 
[negative] precept does not obviate the cause ; an alternative 
would be inferrible even in the instance of a prohibition concern^ 
ing that which was suggested only as a matter of spontaneous 
choice ; for example, the passage which expresses : The priest 
makes not two [portions of an oblation of liquid butter] when a 
victim is offered; [nor at the sacrifice with acid asclepias]^^, and 
other similar passages. 

23. Moreover, since an effect cannot preclude its own cause, 
how can there be in one case opposition ; for the precepts are not 
equipollent. But, admitting that such is the nature of prohibition, 
that it eradicates its own cause, it should eradicate it altogether, 
for [the precept, which suggested] the previous supposition, is of 
inferior cogency. 

24. But they affirm that this prohibition concerns the suppo- 
sition of something which spontaneous choice may suggest, and is 
not a forbiddance of any thing deduced from a precept. That is 
an assertion which argues extreme ignorance : for it would follow 
that an alternative does not exist ; since the practice of what is 
commanded by precept, and the prohibition of a practice not com- 
manded by precept, cannot be in opposition at the same time.- 
The prohibition too would not be essential to the act of religion, 
since the practice of something suggested by spontaneous choice 
is not supposable as an essential pai’t of |a religious act. 
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25. Therefore, an aUernafcive is inferred according to the 
reasoning set forth by ns. Bat let that be ; for why expatiate ? 

26. As for the remark of the same author, who says (§ 16] 
that ‘if there be a half-brother associated and a whole brother 
unassociated, in which case the half-brother might be supposed to 
be the heir under the rule, that “ a reunited brother shallkeep the 
share of his reunited co-heir ”, (§ 10) then the maxim, that the 
uterine brother shall retain the allotment of his uterine relation 
(§ 10) serves as an exception to that rule ' ; that is unsuitable, for 
in this very case, the rule concerning the reunited co-heir mVht 
on the contrary serve as an exception to the maxim, that "the 
uterine brother shall retain the allotment of his uterine relation ” 
under which the whole brother might be supposed to be the heir : 
since there is not in this instance any ground of pi’eference. 

27. But this author’s interpretation of the text "A half- 
brother being again associated, &c., (§ 13) as explanatory of the 
passage “a reunited brother shall keep the share of his reunited 
co-heir is quite wrong : for, the intended purport being conveyed 
in that text, the passage in question would become superfluous. 

28. Moreover, the exposition of the text as signifying ' Let 
not the half-brother, who is an associated half-brother, take thq 
estate; but the whole brother, who is not reunited, shall positively 
take it; a son of a different mother, though united, shall no-t inherit ’ 
IS also erroneous, for the same term, ‘ half-brotlier ’ in the first pari 
of the text, is needlessly repeated ; and the phrase ‘ son of a 
different mother ’, in the latter part of it, becomes superSuons ; and- 
the particle api is taken in the sense of " positively 

_ 29. Besides, under the interpretation of the passage concern- 

ing the uterine brother as an exception to the claim of the 
associated half-brother if a whole brother unassociated exist, and 
Its consequent inapplioableness to the case of a whole brother and 
half-brother both unassociated, these would have an equal right 
of succession, or else the property would belong to neither of them. 

80. But, if the passage concerning the uterine brother be 
applicable to this case also, then the Objection of variableness in 
the precept may be retorted on you ; for the passage, concerning 
the reunited brother, bears reference to opposition in one case and 
bears no reference to opposition in another case ; in like manner, as it 
IS declared that the general rule for preparing the-vedi or altar at 
a sacrifice with the soma plant, mush be understood as applicable 
to sacrifices in which the use of the altar has not been otherwise 
directed ; since there . would be variableness in the precept if it 
opm’ate in the case of the Dikshiniya and other similar sacrifices^ 
in bar of a command forbidding the altar suggested by the extension 
of a rule, but in other instances operate without bar to any thing 
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, SI. But^ according to our interpretation, there is no variahle- 
ness in the precept, even as that is understood by Srikara ; for the 
passages concerning the reunited brother and the uterine brother 
10) are relative severally to different cases ; and that regarding 

half-brother again associated (§ 13) declares the equal 
participation of a whole brother unassociated and a half-brother 
associated. Thus the meaning of the first part of that text is, 
half-brother, being reunited in co-parcenary, shall take the succes- 
sion, although a whole brother not reunited exist ; but a half-brother, 
who is not reunited, shall not inherit The latter part of the text 
is in answer to the question, does not the whole brother inherit in 
that case ? ^ Though not reunited, the whole bi'other shall take the 
heritage ; and not exclusively the son of a different mother who is 
again associated. But it shall be taken and shared by both/ 
Thus the alleged variableness in the precept is obviated. 

32. So, Mann likewise shows the same rule of succession. His 
uterine brothers and sisters, and such brothers as were reunited 
after a separation, shall assemble together and divide his share 
equally/^ ^ 

83. Reciprocation being indicated by the plural number, in the 
term uterine brothers as respecting these exclusively, and in 
the words brothers reunited as relating to the half-brothers, 
the words assemble together'’^ are properly employed to mark 
association of both [descriptions of brothers] ; for they would 
otherwise be unmeaning terms. Therefore it is from mere ignor- 
ance that it has been asserted, that both [do not inherit together], 
because reciprocation is not expressed by tlie text. Moreover, since 
the text exhibits the conjunctive particle ^^and^^ in the phrase and 
such brothers as were reunited, and the rule expresses that 
a conjunctive compound is used when the sense of the conjunc- 
tive particle is denoted; the assei’tion that reciprocation is not 
stated by the text, would imply that even the conjunction does 
not bear that sense, 

34, Therefore, if whole brothers and half-brothers only be 
the claimants, the succession devolves exclusively on the whole 
brothers. Accordingly, Brihat Manu says : If a son of the same 
mother survive, tlie son of her rival shall not take the wealth. 
This rale shall hold good in regard to the immoveable estate. 
But, on failure of him, [the half-brother] may take the heritage 

35. This rule shall hold good in regard to the immoveable 
estate. This rule is relative to divided immoveables. For, 
immediately after treating of such [property], Yama says: -^^The 
whole of the undivided immoveable estate appertains to all the 
brothers, but divided immoveables must on no account be taken by 
the half-brother 


2 II. Cole. Big., 554, CGOXXYHI. 
3 II. Oole, 559, OOCOXXXI. 
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1 Tsi’ofcliers] wLetlier of the whole blood or of the 

half-blood. But, among whole brothers, if one be reunited after 
separation, the estate belongs to him. If an unassociated whole 
brother and reunited half-brother exist, it devolves on both of 
them. If there be only half-brothers, the property of the deceased 
inust be assigned m the first instance to a reunited one • but if 
there be none such, then to the half-brother who is not reunited 


... Accordingly, the plural number is employed in the term 
brothers (sect 1 § 4) for the purpose of indicating the succes- 
sion ot all descriptions of them, in the order here stated Else it 
would be unmeaning. ^ 

, . reunited [brother] shall keep the share of 

his reunited co-heir/% (§ 10) is intended to provide a special rule 
governed -by the circumstance of reunion -after separation, and 
applicable to the case where a number of claimants in an eaual 
degree of affinity occurs. ^ 


89. Hence, if there be competition between claimants of eaual 
degree, whether brothers of the whole blood, or brothers of the 
halt-blood, or sons of such brothers, or uncles, or the like the 
reunited parcener shall take the heritage : for the text does not 
specity the particular relation; and all [these relations] were 
premised in the preceding text (sect. 1 § 4) ; and a question arises 
in regard to all of them. Therefore, the text must be considered as 
not relating exclusively to brothers. 


40, Thus the brother’s right of succession has been explainedi 


SECTION VI. 

On the nephew’s right of succession, and that of other heirs. 


1 . On failure of brothers, the brother’s son is heir : for the text 

« “it goes to the brothers ”, proceeds: 

Alter them, it descends to the brother's sons’ll 


• 2. Among these, the succession devolves first on the son of a 
uterine mother ; but, if there be none, it passes to the son of the 
half-brother. For the text expresses : “An uterine [brother] shall 

yetain or deliver the allotment of his uterine relation”, (sect. 5 S 10). 

Indeed the son ot the half-brother, being a giver of oblations to the 
iather of the_ late proprietor, together with his own grandmother, 
0 e exclusion of the mother of the deceased owner, is inferior to 
B> son ot a whole brother. 


3-. -Nor can it be pretended that the stepmother, grandmother 
and great-grandmother take their places at the srdddha, in con- 
sequence of [ancestors being deified] with their wives: for the terms 
f bear the pngmal sense of ‘ his own natural mother 

lather s natural mother , and ‘ grandfather’s natural mother', and 


» Yiahan, XVIl's 9, 
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a is hj those terms that they are described as taking their places 
at the sr4ddha. Thus, it is said^ mother tastes with her 
husband the sraddha consisting of oblations to the manes; and 
the paternal grandmother with her husband ; and the paternal 
great-grandmother with hers But the introduction of step- 
mothers and the rest to a place at the periodical obsequies,, is 
expressly forbidden. Thus the sage declares : Whosoever die, 
whether man or woman, without male issue, for such person shall be 
performed funeral rites peculiar to the individual, but no periodical 
obsequies 

4. Besides, the command for the celebration of the sraddha, 
in honour of ancestors with their wives, is of invariable exigency, 
as it is universally acknowledged : but, since there are not step- 
mothers in every instance, the precept must relate to the natural 
mother ; for the association of the variable and invariable exigency 
of the same command would be a contradiction. 

5. Since the paternal uncle, like the nephew of the whole blood, 
offers two oblations, which the owner was bound to present, to two 
ancestors with their wives, should not the succession devolve equally 
on the uncle and nephew of the late proprietor ? The answer is, 
the paternal uncle is indeed a giver of oblations to the grandfather 
and great-grandfather of the proprietor; but the nephew is giver 
of two oblations to two ancestors, including the owner’s father who 
,js principally considered. He is therefore a preferable claimant, 
and inherits before the uncle. 

6. Accordingly, tho brother’s gTandson excludes the paternal \\ 
uncle ; for he is not giver of oblations to the deceased oivner’s j | 
father, who is the person principally considered. 

7. But the brother’s great-grandson, though a lineal descend- 
ant of the owner’s father, is excluded by the paternal uncle ; 
for he is not a giver of oblations, since he is distant in the fifth 
degree. Thus Mann says: ^^To three must libations of water be 
made, to three must oblations of food be presented ; the fourth in 
descent is tho giver of those offerings ; but the fi.£th has no concern 
with them”.^ By this passage, the fifth in descent is debarred. 

8. But, on failure of heirs of the father down to the greats . 

grandson, it must be understood that the succession devolves on the 1 1 
father’s daughter’s son, in like manner as it descends to the owner’s - 1 
daughter’s son. ^ 

9. The succession of the grandfather’s and great-grandfather’s 
lineal descendants, including the daughter’s son, must be understood 
in a similar manner, according to the proximity of the funeral offering: 
since the reason stated in the text : For even the son of a daughter 
delivers him in the next world, like the son of a son ”, ^ is equally 
applicable ; and his father’s or grandfather’s daughter’s son, like his 


1 Maim, IX. 186. ® Mmu , IX, 139. 
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owndau^ghter’s son^ saves his manes from hell by ofEerino- oblations 
of which he may partake. umacions 

10 Accordingly, Mann has not separatelv propounded thoi,. 
iighu ot inheritance : for they are comprehended under the two 
passages : To three must libations of water be made, &c.”, i and 
t (sapmda) the inheritance next belongs - ? 

T^^navalkya likewise uses the term “ gentiles- or kinsmen (gotraial 
01 the pnipose of indicating the right of inheritance of the^ father’s 
4.1 .^^ ® daughters son, as sprung from the same 1 in 
in the relative order of the funeral oblLion; and f or thrfurthe; 

to S “rif” ?” TlSw'r”? " ”» 'lMmej’i,icoi.pete,,t. 

' 1.?^ descendant of the paternal ffrenf 

grandfather down ;to the daughter’s son who SrpS: 
o ilations in which the deceased would participate, to iftimate that 

iroSHf - c^nsequen "e of S 

p oximity ot oblations, as presenting offerings to the m-iternril 
the rest, which the deceased was bound to oSev 
lTasrdfciYerit?Xbv^ (bandhus). But mLu 

13. Since tlie maternal uncle and the rest nreqenf ” fTii^no 
oblations to the maternal grandfather and other ancestor^ whS 

»io“: 3 »-r4s 

jyment, tbe other the spiritual benefit of alms, and so forfh 

benefitof thedecel?pd» 6^ R ^ ^ to religious purposes for the 

monthly obsequ es ’’ &; the charges of his 

g ooscq uies , &c., his participation, and by directing 


^ ilaini, rx. 186. 
® Ibid, IX. 187. 


^ Not found. 

? Brihaspati, XXV. 61. 
’ Not foand.' 
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•►'^religious purposes his spiritual benefit^ are stated as reasons. 
Accordiugly, the sage says : Wealth is useful for alms and for 
enjoyment It is reasonable, therefore, that, on failure of kindred 
who might present oblations in which he would participate, the suc- 
cession should devolve on the maternal uncle and the rest, who 
present oblations which he was bound to offer. 

14. Accordingly, Manu considering that purport as sufficiently 
indicated by the two passages above cited, To three must libations 
be made, &c.”, ^^To the nearest kinsman the inheritance next 
belongs^’ ; {vide § 7 and 17) proceeds thus: Then, on failure of 
such kindred, the sakulya shall be the heir, or the spiritual 
protector, or the pupil 

15* The distant kinsma]i (sakulya) is the descendant of the 
paternal grandfather^s grandfather or the remote ancestor. Such 
relatives are denominated samanodakas. Their order of succession 
is in the series as exhibited. On failure of such heirs, the succes- 
sion devolves on the spiritual preceptor, the pupil, &c. 

16. Otherwise, how is the admission of maternal uncles and 
others affirmed without contradiction to Manu ? Therefore, this 
meaning is intended by him in the passage above cited ; and there 
is no contradiction. 

17. Accordingly, having declared, while treating of inheritance, 
To three must libations of water be made; to three must obla* 

tions of food be presented; the fourth in descent is the giver of 
those offerings; but the fifth has no concern with them^^;^ be 
adds: To the nearest kinsman (sapi^da) the inheritance next 

belongs for the purpose of showing, that the fifth in descent, not 
being connected even by a single oblation, is not the heir, so long 
as a person connected by a single oblation, whether sprung from 
the father^s or the motiier^s family, exists. Otherwicse, since the 
relation of sapinda has been declared by a distinct text, and the 
right of the fourth iu descent to inherit is declared by the text: 
^^To the nearest kinsrnau the inheritance next belongs ; the pas- 
sage, which begins To three must libations be made, would 
be superfluous. It cannot bo said, that it is intended to direct the 
celebration of sraddha in honour of three ancestors: for it is 
inserted in the midst of a disquisition concerning inheritance ; and 
the sraddha is ordained by a different text. Thus Manu says: ^^Let 
the householder honour the sages by duly studying the Veda ; the 
gods by oblations to fire as ordained by law ; the manes, by pious 
obsequies; men, by supplying them with food; and spirits, by 
gifts to all animated creatures 

18. Nor should it be pretended that the text is intended to 
indicate nearness of kin according to the order of birth, and not 


^ Manu, IX. 187. ^ Manu, V. 60. 


ioo 


daya-bbAgA. 


acoordiag to tlie presentation of offerings : for the oi-der of birth is 
not suggested by the text. But Maim, declaring that oblations of 
.. food, as well as libations of water, are to be offered to three per- 
sons, and that the fourth in descent is a giver of oblations, but 
neither is the fifth in ascent a receiver of offerings, nor the fifth in 
descent a giver of them, thus declares nearness of kin, and shows 
that it depends on snperioi*ity of presentation of oblations. 

1£>. Therefore, a kinsman who is allied by a common oblation 
as presenting funeral offerings to three persons in the family of the 
fatlxer, or ia that of the mother, of the deceased owner, sucli 
man having sprung from his family though of different male descent 
as his own daughter’s son or his father’s daughter’s son, or havin<r 
sprung from a different family as his maternal uncle or the like fS 
heirj : and the next (" To three must libations of water be made ”, 

§ 7) IS intended to propound the succession of such kinsmen • 
and the subsequent passage To the nearest sapii;ida^^, &c,, § 17) 
must be explained as meant to discriminate them according to their 
degrees of proximity. 

, 20. The oi^er of succession then must be understood in this 
manner : on failure of the father’s daughter’s son or other person 
who is a giver of throe oblations which the deceased shares or which 
^ was bound to offer, the succession devolves in the next place on 
the maternal uncle and others who offer oblations to the maternal 
grandfather and the rest which the deceased was hound to present. 

21. But on failure of kin in this degree, tho distant kinsman 
^kulya IS successor. For Manu says : Then, on failure of such 

kindred the distant kinsman shall be the heir, or the spiritual m-e- 
ceptor, or the pupil ”.i ^ 

22. Among these claimants, the grandson’s grandson and the 
rest are nearest, since they confer benefits by means of the residue 
of oblations which they offer. On failure of such, the offspring of 
the paternal grandfather’s grandfather inherits in right of obla- 
tions presented to the paternal grandfather’s grandfather and 
other ancestors who are sharers of the residue to oblations which 
the deceased was bound to offer. 

. 23. If there he no such distant kindred, tho samanodakas, or 

kwsmen amed by common libation of water, must be admitted to ^ 
inherit, as being signified by the term “sakulya”. 

Tm preceptor is the successor. 

In default of him, the pupil is heir, by the text of Manu, » or the 

f the pupil” (§ 14). On failure of him like- 
wise, the fellow-student, by the text [of Y4juavalkya], -a pupil 
an<J a felloW‘§tu3eE(t 1 §'4), ^ ^ ^ 

25. In default of these claimants, persons bearing the same 
family name (gotra) are heii-a.. On failuro of them, persons 
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descaitded from tlie same patriarch are the successors. For the 
text of Gautama states ; Persons allied by funeral oblations 
family name and patriarchal descent, shall share the heritage 

2G. On failure of all heirs as here specified, let Brahmins take 
the estate, ihus Manii says: On failure of all those, the 
lawful heiis aie such Brahmins, as have read the three Vedas, as 
are pure ni body and mind, and as have subdued their passions 
Tkis virtue is not, lost ^ Virtue wliidi would bo extinguished 
by the ample enjoyment [of its reward,] but is renewed by the 
acquisition of fresh merit through the circumstance of his wealth 
devolving on Brahmins, is not lost. Here also the author iiidi- 
eatos the appropriation of the property for the benefit of the 
deceased. 

27. In default of them, the king shall take the wealth 

excepting, however, the property of a Brahmin. A failure of 
descendants from the same patriarch and of persons bearino- the 
same family name, as well as of Brahmins, must be understood 
as occurring when there are none inhabiting the same village ; else 
an escheat to the king could never happen. ' . 

28. If the right of the father’s daughter’s sou, and of the 
maternal uncle and the rest, be not considered as intended by the 
text, “To three must libations of water be made, &c., (§ 7) they 
would have no light of succession, since they have not a place 
among distant kinsmen and others, whose order of succession is 
specified. Nor can this be deemed an admissible inference, sinco 

, they are indicated by YiijSavalkya under the terms “ Gentiles and 
cognates” (sect. 1 § 4). Consequently, it must be aflirmod that 
they have been indicated by Manu in this text (§ 7). Thereforp 
such order of succession must be followed, as will render the wealth 
of the deceased most serviceable to him. 

29. Accordingly, the equal right of the sou, the son’s son 
and the son’s grandson, is proper : for their equal pretensions are 
declared in the text, “ By a son a man conquers worlds”, &c.,^ 
(sect. 1 § 31) and iii other similar passages. They equally 
present oblations to the deceased. Hence also the grandson and 
great-grandson, whose fathers are living, do not inherit, for 
they do nob confer benefits, since they are forbidden to cele- 
brate the periodical obsequies by skipping the surviving father, the 
law providing, that oblations shall not be presented, overpassing 
a living person. Otherwise, these would have the same right of 
inheritance with those whose fathers are deceased. Or the son 
alone would inherit as nearest of kin in the order of birth, to the 
exclusion of the son’s son and son’s grandson. Neither is there n 
any express text declaratory of the equal rights of three j ■ 
descendants, son, gi-audson and great-grandson. Therefore, it ' 


1 Gautania. XXYIII. SI. » Manu, IX. 188,; ' . 
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must be interred that the parity in their right of inheritance 
arises from the equal benefits confcn-ed by them. 

do In like manner, the appropriation of the wealth of the 
deceased to Ins benefit, m the mode which has been stated, should 
in every case be deduced according to the specified order. 

31. Tins doctrine must be admitted to have the assent of 
Mann and other s^ges: for there cun be no other purpose of pr^ 
pounding, under the head of » inheritance the superior benSts 
dmived flora sous and the rest ; and the exoneration of the father 
from debt is stated as a reason for the son’s iuheritino- • (“ By the 
eldest son a man is exonerated from debt to his ancestors • there! 
fore that sou is entitled to take the heritage (sect. 1 § qo! 
redemption also is exhibited as a cau.se of succession to property • 
( hven the son of a daughter delivers him in the next Sorfd like 
the son of a son ^ And there is no other reason for the equal 
light of inheiitance of three descendants, the son and the ^est 
besides their deliverance [of their ancestors] ; and the passage* 
io three mnst libations of water be made, &c.”, ($ 7) would be 
unnecessary [it such were not the purpose] / and the excluZu of 
persons impotent, degraded, blind from their birth, and so forth, ih 
an apposi e rule astounded upon their rendering no servicer and 
1 IS troublesome to establish an as.sumed precept for debarring 

tWveaftrwV r and it is reasonable that 

the wealth, which a man has acquired, should be made beneficial to 

.houw JSpts? ua^oi.,: 

33 If the learned be yet not satisfied, this doctrine may be 
derived from express passaps of law. Still the same interpretation 
of both [of Manu, §7and 17] must be assumed. ^ But let 
this be. What need is there of expatiating ‘{ 

34. Epepting the propei-ty of a Bnihraapa, let the king take 
the wealth [on failpe of heirs] . . So Manu directs : -The property 
of a Brahmin shall never be taken by the kimy- this is n 

Ip But the wplth of the other classi on failure of all [hels], 

the kmgmp tep”./ By the term “ all » is smnified every heir 
including the Brahmin (§ 26). 

35. The goods of a hermit, of an ascetic, and of a professed 
student, letthespmtpl brother, the virtuous pupil and the holy 
preceptor take. On failure of these, the associate in holiness, or 
person belonpng to the same order, shall inherit. Thus yhifia- 
valkya says : I he heirs of a hermit, of an ascetic and of a profeied 
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studeni^^ are, in their order^ the preceptor, the virtuous pnpil^ and 
the spiritual brother and associate in holiness ^ 

36. Wealth, such as they may happen to possess, should be 
delivered in the inverse ordei* of this enumeration. The student 
must be nnderstood to be a professed one : for, abandoning his 
father and relations, he makes a vow of service and of dwelling for 
life in his preceptor’s family. But the property of a temporary 
student would be inherited by his father and other relations. 

87. Thus has the distribution of the wealth of one, who leaves 
BO male issue, been explained. 


CHAPTER XII. 

On a second fariition of property after the reitnion 
of co-parceners, 

1. Next the partition of the property of reunited co-parceners 
is explained. On that subject Manu and VisliQu say : If brothers, 
once divided and living again together as parceners, make a second 
partition, the shares must in that case be equal : there is not in this 
instance any right of primogeniture ^ 

2. The shares must be equal] ; this supposes reunion of bro- 
thers belonging to the same caste. But, in the case of association 
of brothers appertaining, the one to the sacerdotal, and the other 
to the military class, the rule of distribution must be understood to 
conform with the original allotment of shares ; for the text is intended 
only to forbid an elder bi'obher’s superior portion as before allotted 
to him. Accordingly, Brihaspati saying ; Among brothers, who, 
being once separated, again live together through mutual affection, 
there is no right of seniority when partition is again made”, ^ 
prohibits only the assignment of a superior share to the eldest, 
Wt does not ordain equality of allotments, 

8. Reunited co-parceners are described by Brihaspati : 
who, being once separated, dwells again through affection with 
his father, brother or paternal uncle,. is termed reunited”.'^ 

4. A special association among persons, other than the relations 
here enumerated, is not to be regarded as a reunion of parceners : 
for the enumeration would be unmeaning. 

5. Other particular rules, which have been set forth under the 
head of partition among brothers, must be observed in this case 
also. 

6. Thus has the right of a reunited parcener been explained. 


^ Yajaayalkya, II. 138. ® Brihaspati, XXV, '73 

“ Jianu, IX. 210. Vishnu, XVIII. 41, . XXV. 78. 
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CHAPTER XIII. 

On the distribution of effects concealed. 

1. The distribution of that, -which was concealed at the time of 
partition and is afterwards discovered, shall be now declared. On 
that subject Manu says: “ When all the debts and wealth have been 
jusDly distributed according to law, anything, which may be after- 
wards discovered, shall be subject to an equal distribution^’. i 

2. The division of it should be precisely similar to that which 
had been previously made : and a less share is not to be given, nor 
no share, to the person who concealed the property, as a punish- 
ment for his concealment. Such is the meaning of the sentence, 
“ shall be subject to an equal distribution ”. Nor is the test intended 
to enjoin the allotment of equal shares of the property to all the 
parceners : for there is no reason for prohibiting the deduction in 
favour of the eldest, and so forth •, and it would follow, that brothers 
belonging, one to the sacerdotal and another to the military, and the 
rest to other classes, would have equal shares. 

3. Thus Tajnavallcya says: “Effects, which have been withheld 
by one co-heir from another, and which are discovered after the 
partition, let them again divide in equal shares : this is a settled 
rule 

4. So K4tyayana declares that a division shall be again made 

of that which has been distributed in an undue manner. “ What 
has been concealed by one of the co-heirs, and is afterwards dis- 
covered, let the sons, if the father be deceased, divide equally with 
their brothers. Effects which are withheld by them from eaeh 
other, and property which has been ill-distributed, being siibr 
sequently discovered, let them divide in equal shares. So Bhrio-u 
has ordained “ 

5. But the maxim, Once is the partition of inheritance made ” 

relates to the case of a fair distribution. * 

6., “Being subsequently discovered”] the meaning is, that 
what has been already divided, is not to be again distributed. 

7. So E%4yana says: “ Effects, which have been taken by 
a kinsman, he shall not be compelled by violence to restore : and 
the consumption of unseparated kinsmen, they shall not be required 
to make good’’.^ By gentle means, and not by violence, a kinsman 
shall be made to restore the effects taken by him. But what has 
been consumed by a co-heir during co-parc'enary over and above 
his due proportion, he shall not be required to make good, 

8. In answer to those authors, who contend, that, in this case; 
as there is the property of another in the common effects, he, who 
embezzles them, is a thief and of course a sinner, the following 




" Manu, IX. 218. 

2 Y^jnavalkya, IL 1217 # 
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argument IS propounded • since the accepted import of the term 
conveys that a thief is he, who usurps a right in the propertv S 
another, without a title [by gift, sale or other act of theTwner 1 
being clearly conscious that the thing belongs to another : but, ii 
thepresent case, the person cannot distinguish 'this is mine and 
that IS another s , for the wealth is undivided; therefore, as dona! 
tion IS complete then only, when the owner, conscious that the thine 
IS his, relinquishes It with a view to its becoming the property of 
another person and that other person is sensible of his pinpeVtv: 
apprehending 'this is become mine’; but that cannot occur in 
respect to common wealth, and therefore common property is pro- 
nounced unht to be given ; so theft likewise is complete by the 5on- 
sciousnessthat this is not mine, but another’s ’, therefore the crime 
of theft IS not imputable to the act of embezzling what is common, 

_ 9. But the term "embezzlement or withholding” (apaharal 

signifies concealment; and concealment is not exactly theft ; for the 

° unconcealed taking. Thus Katyayana 
says: "The taking of another’s wealth, whether privately or opLly 
by mgh or by day is termed theff’.i Accordingly it has been 
before deolared_ that the withholder of the property shall not be 
compelled by violence to restore it (§ 7). But, if it were a theft 
then, under the text which directs that "Having compelled the 
thief to restore the stolen goods, the king should smite him by 
various modes of condign punishment”; admitting even that he 
should be made to restore the wealth by gentle means, still the 
smiting of him would be indispensable. 

10, This too [namely, that such is the definition of theft,] 

appears from the sages authorizing the allotment of a share even 
to the withholder of common property. ■ 

11. Accordingly it is observed by Visvanipa, 'The crime of 
theft IS not here imputable ; for the recital of the text obviates that 
supposition ’. His meaning is, because the sense of the verb ' to 
steal’ is not applicable to the case. 

]_2. Hence also it is remarked by Jitendriya, in the chapter on 

Itxpiation and penance , that 'if a man seize gold appertainino* 
to another by mistake for iron or other matter [of little value] • or 
something which is not gold, mistaking it for this substance ; or a 
thing resembling some chattel of his own but belonging to another 
person, by mistake for his own ; in all these cases there is not a 
complete seizure [or wilful taking of the gold] : for, in these several' 
instances, there is not a knowledge of its belonging to another 
person, being such as the thing in fact is ’. In like manner, in the 
present insta,nce also, the same holds good: for, previous to 
partition, a discriminative property, referrable to particular persons 
relatively to particular things, is not perceived. Consequently 
there is not in this case a complete theft. ^ 


aU 


Nofcfotmci* 


106 


DAYA^BHAGA. 


18. Or^ admitting that it is a theft, the guilt of robbery is not 
incurred j for the text allows a share even to the person who 
ambezjales the property. Else, in the case of embezzling gold or 
other valuable effects, the offender, being degraded from his class^ 
would have no allotment. 

14. If it be alleged, that, since there is no text expressly 
authorizing the allotment of a share to the thief who has ombezzled 
gold to an amount sufficient to cause his degradation from his class, 
the rule for the allotment of a share is presumed to be applicable 
to the case of theft of other effects : but why may not the law which 
forbids the stealing of gold or the like, be rather considered 
as relating only to wealth appertaining to another, and not common ? 
Still, however, there is no proof or authority on which to ground 
the selection [of one of these restrictions in preference to the other] . 
The answer to this alleged objection is as follows : in the legal 
definition, ^Hhe taking of another's goods is theft another's 
signifies appertaining to a different person to the litter exclusion 
of any right of his own ; for, of two sorts of property, common and 
several, the notion of several property is most readily presented. 
Therefore, the proposition is similar to that which provides for the 
previous performance of a sacrifice, [preparatory to the sacrifice 
with the acid asolepias,] where an oblation, such as is presented at 
the full moon, intends particularly the offering of a cake of ground 
rice, as used at the Agmshoma [one of the ceremonies performed 
at that period,] and not the oblation of ghee as practised at the 
Upamsu-y%a, for this is common to the Agnishoma and to sacrifices 
bearing other denominations. 

15, Accordingly, there is no reference anywhere expressed on 
such a subject. 

16. It is a remark of Balaka that, as in the instance of green 
and of black kidney-beans iu relation to sacrifices, where it might 
be supposed, that black kidney-beans are not procurable, but the 
use of such beans is prohibited by an express passage of scripture 
which declares that black kidney-beans are unfit to be employed at 
sacrifices ; so, notwithstanding the taking of that which is, and that 
which is not his own, [being common,] is permitted, still the taking 
of what exclusively is not his own is forbidden : this is puerile y for 
the definition of theft, as above explained, is not applicable [to the 
case of embezzlement of common property] . It cannot be affirmed, 
that black kidney-beans are unemployed in sacrifices ; although 
ground particles of green beans, intermixed with black beans, be 
employed : for, in such case, mixed black beans appear to be used 
at the sacrifice. 

17, Thus has partition of effects concealed by co-parceners 
from each other, been discussed. 
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OHAPTBE XIV, 

On the ascertainment oe a contested partition. 

L The determination of a doubt, regarding the fact of a parti- 
tion having been made, is next explained. On that subject, Narada 
says: *^If a question arise among co-heirs in regard to the fact of 
partition, it must be ascertained by the evidence of kinsmen, by 
the record of the distribution, or by the separate transaction of 
affairs ^ 

2. The mention of kinsmen” is intended to show that, if 
such be forthcoming, other persons should not be made witnesses. 
Accordingly, Yajnavalkya says : When partition is denied, the fact 
of it may be ascertained by the evidence of kinsmen, relatives and 
witnesses, and by written proof ; or by separate possession of house 
or field ”.2 

3. In the first place, kinsmen” or persons allied by commu- 
nity of funeral oblations, are witnesses. On failure of them, 
relatives, as signified by the term bandhu In default of these, 
strangers may be witnesses. For, if they were equally admissible, 
the specific mention of ‘^kinsmen” and relatives” would be um 
meaning; since they are comprehended under the term witnesses”* 

4. Hence also Sankha says : Should a doubt arise on the 
subject of a partition of the wealth of kindred, the family may give 
evidence, if the matter be not known to the relations sprung from 
the same race ^ Relations sprung from the same race” are 
^ kinsmen \ If the matter be not known to them, the family ” or 
relatives may give evidence : but not a stranger [while a person 
of the family can bear testimony]. But, if these also be unin- 
formed, any other person may be a witness. 

5. Accordingly, kinsmen are stated by Narada (§ 1) as the chief 
witnesses; and a different reading, jnatribhih, ^persons acquainted 
with the matter’, [instead of jnatibhih, ^kinsmen',] is unfounded, 

6. Next the proof is by written evidence : but written proof is 
[in general] superior to oral testimony : being so declared [by an 
express passage of law : Testimony is better than presumption ; 
and writing is better than oral evidence ”] . 

7. In the next place, the proof is by the circumstance of sepa- 
rate transaction of affairs (§ 1) as it is stated by Narada : ^^Giffe 
and acceptance of gift, cattle, grain, house, land and attendants, 
must be considered as distinct among separated brothers, as 
also diet, religions duties, income and expenditure. Separated, 
not unseparated, brothers may reciprocally bear testimony, become 
sureties, bestow gifts and accept presents. Those, by whom such 


^ Narada, XIII. 36. ® Yajnavalkya, II. 150, 
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matters are paUicly transacted with their co-Iieirs, may be known 
to be separate eyen without written evi deuce ^ 

8. So Brihaspati : A violent crime, immoveable property, a 
deposit, and a previous partition among co-heirs, may be ascertained 
by presumptive proof, if there be neither writing nor witnesses. 
The exertion of force, a blow, or the plunder, may be evidence of 
a violent crime; possession of the land may be proof of property; 
and separate wealth is an argument of partition. They, who have 
their income, expenditure and wealth distinct, and have mutual trans- 
actions of money-lending and traffic, are undoubtedly separate ^ 

9. One brother gives and another accepts, or they have separate 
house and land, or their income and expenditure [of wealth] and 
abode are separate ; or, when a loan or other aSair is transacted by 
one, another is made witness to it, or becomes surety ; or they have 
mutual transactions of money-lending or the like ; or one, having 
bought certain goods from another person, sells it for traffic to his 
brother yn -these and similar instances, since any such act can only 
take^face among divided brothers, presumption of partition is 
deduced from it by the intelligent. 

10. It is not to be concluded from the use of the plural number 
-in the phrase ^^by whom such Matters are transacted^ (§ 7), that 
the concurrence of all those circumstances is required, h or these 
texts are founded on reason ; and the reason is equally applicable 
in every several instance. 

11. By saying ''if there be neither writing nor witnesses,'^ 
(§ 8), it is intimated, that presumptive, proof is to be admitted 
only in default of written and oral evidence. 


3* Narada, XIII. 3840. 
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AN ORiaiNAL TREATISE 
ON TEE HINDU LAW OF INHERIT ANGE. 


CHAPTER L 

On the order or succession to the estate oe a deceased man. 

SEOTIOINL 

Bight of succession hy the son, grandson and great-grandson. 

1, Tlie order of succession to be observed by heirs in regard 
to the property of a deceased maiij, is as follows : — 

2, Firsts liis legitimate son succeeds in conformity with this 
text : After the death of the father and mother, the brothers being 
assembled, must divide equally the paternal estate : for they hare 
not power over it, while their parents live ^ and other texts of a 
like import which declare the right of the son to succeed on the death 
of the father. 

3, In default of the son, the grandson takes the inheritance ; 
and failing him, the great-grandson. But a grandson (D) whose 
father (B) is dead, and a great-grandson (F) whose father (E) and 
grandfather (0) are dead, participate equally in the inheritance 
with the son (A), for they without distinction confer equal benefits 
on the deceased owner of the property, by the presentation to him 
of funeral ofEerings at solemn obsequies. 

4.., But during the life-time of their parents, neither the 
grandson, nor the great-grandson, are entitled to the inheritance, 
since they do not confer any benefits on the deceased by the 
presentation of the funeral offering at solemn obsequies. 


SECTION IL 

WidoiFs right of succession. 

L In default of the grandson and great-grandson, the widow 
succeeds to the estate, in conformity with the text of Yajnavalkya : 
The wife and the daughters, also both parents, brothers likewise 


1 Hanu, IX, m. 
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and tlieir sons, gentiles, cognates, a pupil and a fellow-student : on 
failure of the first among these, the next in order is indeed heir to 
the estate of one who departed for heaven, leaving no male issue. 
This rule extends to all classes ^ 

2. Here, however, a particular rule is to be observed, 

3. The wife is only to enjoy the estate of her deceased hus- 
band — she must not make a gift, mortgage^ or sale of it. — So, 
Katyayana declares, Let the childless widow preserving unsullied 
the bed of her lord, and abiding with her venerable protector, 
enjoy with moderation the property until her death. After her, 
let the heirs take it ^ 

4. Abiding with her venerable protector that is, having 
settled with her father-in-law, in her husband’s family, let her, so 
long as she lives, enjoy her husband’s estate, and not make at will 
a gift, mortgage, or sale of it, 

5. On her death, those daughters, who would be entitled to 
the succession in default of the wife, take the estate ; and not the 
kinsmen, who, by reason of their inferiority to the daughters and 
the rest of the heirs, cannot obstruct their claim. Thus it is written 
in the '^Dana Dharma’^ : ^^For woman, the heritage of their hus« 
bands is pronounced applicable to use. — Let not women on any 
account make waste of their husband’s wealth ”, ^ — This use even 
should not be made by wearing delicate attire, or indulging in other 
luxuries : but since a widow benefits her husband by the preservation 
of her body, the use of property for the attainment of this object 
is permitted. — In like mannei’, she may make a gift or other disposal 
.for the sake of completing the funeral rites of her husband. Ac- 
cordingly, the expression waste”, is particularly made use of in 
the text above cited, and in other texts likewise, Let not women 
make waste”; by waste”, is meant expense unproductive of 
benefit to the owner of the property. 

6. But, if the widow be unable to subsist otherwise, she may 
mortgage the property ; and, if even then unable, she may sell it. 

7* She should give to the paternal uncles, and to the other 
relatives of her husband, presents in proportion to the wealth, for 
the sake of his funeral rites; Brihaspati has ordered it by the 
following text: ‘'With presents offered to his manes, and by 
pious liberality, let her honour the paternal uncles of her husband; 
his spiritual pastor, and daughter’s sons, the children of his sisters, 
and his maternal uncles ; also aged and unprotected persons, and 
females of the family ^ By the term " paternal uncle ”, is meant 
any relation of her husband included within the degree of relation- 
ship' termed " Sapi^cja The term “ daughter’s sons ”, relates to 
the progeny of her husband’s daughter. By "sister’s sons”, the 


1 Yainavalkya, II. 135 and 136. 

» II. Cole. Dig., 595, COCOl+XXVJI. 


» II. Cole. Dig., 528, CCCCII* 
« Briiiaspati, XSV. 6l. 
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on others should she Ibestow ore^^PTifd % ^^sbaud. On these and 
the family of her on the members of 

then the specification of “naternal nn ,®®® PO^®on® are living, for 
meaningless. With their oZlent hZf" . ^4^ be 

the kindred of her own father and *0 

" When the husband is deceased his kin^’ declared by Narada. 
childless widow. In the disnosal nt tE ^ guardians of his 

self, as well as in her maintra.L^^^ 0 ^^® of her- 

her husband’s famitybrex&cTo^^^^^^ fall power. But if 

the kin of her own father are thrm-,a?/f“ " be helpless, 

be no relations of her husband witln'n widow^ if there 

"In the disposal of property ’’ thTns K ^iT®® ^ ^ 

to the control of the famil J of her husbafd 

husband and on failure oJ sons —so it is^d^fl*^^' ber 

Bh%a. In the present age, a vv^’owTs ex luSw .n 

with her late husband, since marriane with I ^ 

class is prohibited during the Kali, of iron agf unequal 

SEOTIOIT III. 

On the right of the daughter. 

life a son take the faheritanct Sim^h^die'^^^^^^^ 

SimTtf^ that m, of the same class; »Bornin hoir^eS^ 

who die, 1 ,.™ i„ „.,e 

married one shall inherit ”.3 uaugnter, a 

+ 1 , i. ^bo fallowing special rule must be here observed namely 
that, if a maiden daughter in whom the succession had on4 vested^ 
and who was subsequently married, should die without haW 
borne issue, the married sister who has, and the sister who is likely 
to have male issue inherit together the estate which had so ves ed J 
become the property of her husband or others for 
heir right is exclusively to a woman’s separate property (Stridhana) , 

4. But^ if there be no maiden dausrliter. then fhp 
who has, and the daughter who is likely to have male issue are 
together entitled to the succession, and on failure of either one nf 
em, the other takes the heritage in conformity with the text of 
Parasara above cited :— also the text which says : " Being of equal 

» Nh-ada, XIII. 28 and 29. *II.CdIe. Dfe. 543 oror^^ ' 

3 ir. Cole. Dig,, 642, coooxvia ’ ‘^™cxx. 
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class^ and married to a man of a like class^ and being virtuous 
and devoted to obedienee> sbe [namely^ tbe daughter] whether 
a,ppointed or not appointed to continue the male line, shall take 
the property of her father who leaves no son, [nor wife];^^i and 
because both descriptions of daughters [appointed, or not appoint- 
ed] confer without distinction benefits on the deceased owner, by 
presenting to him through their sons funeral oblations at solemn 
obsequies. 

5. The doctrine maintained by Dikshita, and respected by 
the author of the Daya-bhaga, namely, that in default of daughters 
having, and daughters likely to have male issue, daughters who 
are barren, or widows destitute of male issue, are incompetent to 
take the inheritance, because they cannot benefit the deceased owner 
by offering [through the medium of sons] the funeral oblations 
at solemn obsequies, should be under stood. 

SECTION IV. 

On the right of the daughter^ $ son. 

1. In default of all daughters [who are entitled to succeed], 
the daughter’s son takes the inheritance according to the text 

Let the daughter’s son take the whole estate of his own father 
who leaves no [other] son; and let him offer two funeral oblations 
one to his own father, the other to his maternal grandfather’^, 2 
and other texts of a like import. Of his own father ”, here means 
his mother’s father. Leaving no [other] sons,” is here used 
indefinitely to signify a failure of heirs, including the daughter, 
otherwise it would contradict the text of Yajnavalkya, The wife “ 
and daughters, &c.” [Sec. ii. § i.] 

2. The opinion maintained by Govinda Raja, namely, that on 
failure of ason, [grandson and great-grandson,]' the daughter’s son 
is entitled to the inheritance notwithstanding the existence 0 ! the 
daughter, is consequently refuted by the text above quoted. 

8. The followers of the Mithila school assert, that the daugh- 
ter’s son is^ entitled to the heritage after the whole of the hmra 
^numerated in the text of Yajnavalkya just alluded to, and in other 
various texts. ^ This is wrong; for since a series of heirs is recount- 
ed, ending with the king, whose death never occurs, it must, 
necessarily result that the daughter’s son could not obtain the 
inheritance at all, and the texts declaratory of his right would then 
be inoperative. 


SECTION Y, i- 

On the father’s right of succession. 

1. If there be no daughter’s son, the father is nest entitled 
to the succession in conformity with the text of Kditydyana, who 

» Brihaspati, XXV. 87, 


» Mann, IX, 132. 
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gays': the case of divided parceners , on failure of a son, the 

father obtains the wealth and also, because he (the father) confers 
benefits on the deceased owner by tlxe presentation of two funeral 
oblations in which the deceased owner participates. Yachaspati 
Misra, (and others) by adopting a different reading in this text of. 
Tishnu, The wealth of him who leaves no male issue, goes to his 
wife ; on failure of her, it devolves on daughters : if there be none, it 
belongs to the father : if he be dead, it appertains to the mother 2 
namely, If there be none, it belongs to the mother, and if she 
be deadj it appertains to the father have declared the mother^s 
right of succession to precede that of the father.. 

2. This is not correct; for the reading established by the 
original text of Vishnu, is the very reverse, namely, there be 
none, it belongs to the father; if he be dead, it appertains to the 
mother It has also been thus quoted by all authors; — besides, 
the other reading is at vaxiance with the text of Khty4yana above 
cited ; and further, since the superiority of the male is deduced 
from the following partof a text of Mann, In a comparison between 
the male and the female sex, the male is pronounced the superior ^ 
it is most conformable to the intention of the law that the father^s 
right of succession should precede that of the mother. 


SBOTIOHTL ■ 

On the mother’s right of succession, 

1. In default of the father, the succession devolves on the 
mother, in conformity with the text of Vishnu above quoted : If he 
he dead, it appertains to the mother &c. [Sec, v. § i.] 

2. Binhaspati also says, ^^Of a deceased son, who leaves neither 
wife nor male issue, the mother must be considered as heiress, or 
by her consent the brother may iuherit^^ for the mother confers 
benefits 011 the deceased owner by the birth of his brother, who 
offers three funeral oblations to the father, grandfather, and great- 
grandfather of the deceased owmer in which he participates. 


SEOTIOIT YIL 

On the brother’s right of succession, 

1. On failure of the mother, the succession goes to the uterine 
or whole brother, who offers three funeral oblations to the father, 
grandfather, and great-grandfather of the deceased owner, in which 
he participates. 

2. If there be no uterine or whole brother, .the half brothers of 
the same class with the deceased are entitled to the succession, 
since they also offer three funeral oblations to the father and the 


^ II. Cole. Dig., 553, OCCCXXVIT. “ Manu, IX. 35. 
a Vishnu, XXVII. 47. * ^ Hriliaspati, XXV. 63., 
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otter ancestors above named of the deceased owner in wtict he 
participates, and because the text of Yajnavalkya specifies “Both 
parents, hrothers likewise [Sec. ii. § i.] the succession devolves 

on sons born of a different mother, for they are begotten bv the 
same father. ' o j- •'“u 

4 . 1 , if there are two brothers, the one a uterine, and the 

otner a halt brother, and both were unassociated with the deceased 
owner, the uterine brother exclusively takes the wealth of his uterine 
brother in conformity with the text : “A uterine brother shall thus 
retain or deliver the share of his uterine relation 

4. When an associated half brother, and an unassociated whole 
brother are the competitors for the succession, it devolves equally 
on both of them in conformity with the text: “A half brother 
being again associated may take the succession - 

6. Wii®™ uterine and half brothers compete, and both were 
associated with the deceased, the associated whole brother exdu 

for in this case he possesses I doutk 
wif-li fhp f A and also associated J in conformity 

with the text : “A reunited [brother] shall keep the share of his 
reunited [co-heir] who is deceased ’h ^ ^ 

XT. same order of succession must likewise be observed in 

the case of nephews of the whole and nephews of the half blood. 


SECTION VIIT. 

On the nephew’ e right of succession. 

ia of brothers, the brother’s son of the whole blood 

nephew of the half blood who confers 
less benefits compared with the brother’s son of the whole Wood 
since the mother and grandmother of the deceased owner do not 
participate in the oblations presented by the nephew of the half 
blood to the father and grandfather. ^ 

£rrandmoth6r^^?\trf ^ grandmother, and great- 
the faTher oblations presented by the oblator to 

recounted great-grandfather respectively, is 

recounted m the following passage of the Vedas. “The mother 

band . so also do the grandmother, and great-grandmother.” ^ 

the whot’wnf.i brother’s sons associated and unassociated, all of 
the whole blood, the succession devolves on the associated brother" 

4. In like manner, in the case of associated and unassociated 


1 YAjnaTalkya, II. 139. 
i aid, II. 138. 


® YaiBavalkya, II. 139. 
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brotlier’s sons, all of the half blood, the succession depolreson the 
associated brother s son of the half blood. 

1 ?® whole brother were unassociated, and 
together ^ ^ l^rother associated, then they both inherit 

6. Where, Jiowever, two nephews were either associated, or 
unassociated with the deceased, one of the whole, the other of the 

■l-olves on a. 


SECTION IX. 

On the right of the brother’ s (jrandfton. 

n there be no brother’s son, the brother’s grandson is heir, 

both because he presents one funeral oblation, in which the 
deceased owner participates, and because he is within the degree 
ot relationship, termed “ Sapinda 

2. But brother’s great-grandsons do not inherit, since they 
confer no benefits, because they stand in the fifth degree of 
relationship to the lather of the deceased owner. 

xt likewise the distinction of the whole blood, and of 

the halt blood, as in the instance of brother’s sons, must be observed. 


SECTION X. 


On the right of the father’s daughter’s son, and, of other heirs. 

!• On failure of the brother’s grandson, the succession goes 
to the lather s daughter s son, for he presents three funeral obla- 
tions, namely, to the father, paternal grandfather, and paternal 
great-grandfather of the deceased owner, Le., to his own maternal 



default of the father’s daughter’s son, the brother’s 
daughters son succeeds, for he presents two funeral cakes in 
which the deceased owner participates, namely, to his father and 
paternal grandfather. 

3. Failing him, the paternal grandfather is the successor, for 
as the lather is entitled to succeed on a failure of the heirs of the 
deceased owner ending with the daughter’s son, so by the rule of 
analogy the succession devolves on the grandfather in default of 
heirs down to the father’s daughter’s son ; and because he presents 
one oblation in which the deceased owner participates. 
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4. In defanlfc o£ the paternal grandfather, the paternal m-and 
mother is heir, according to the text of Mann, “ Of a son dvino- 
childless, the mother shall take the estate and the mother bein° 
also dead, the paternal grandmother shall take the heritae-e”? 
As the mother succeeds on the death of the father, so by the rule 
of analogy the succession devolves on the paternal grandmother in 
default of the paternal grandfather. 

y. Failing the paternal grandmother, the uncle succeeds for 
he presents two oblations to the paternal grandfather, and great- 
deceased owner, in which the said owner par- 

6. In his default, the succession devolves on the uncle’s son 
for he presents two oblations in which the deceased owner par- 

S5>.°SS’r!° “'i 

7, i ailing Mm/ the uncle’s grandson succeeds, for lie Dreseufq 

■i owne-J’ paternal grandfather of the deceased 

owner^ in which the said owner participates. 

r?' grandson, the succession devolves on 

in ® daughter s son, because he presents two oblations 

in which the deceased owner participates, namely, to the owner’s 
paternal grandfather, and paternal great-grandfather. Notwith 
standing the grandfather’s daughter’s son, who presents two 

hentfitrthan^tf deceased owner participates, confers greater 

grandson, who presents but one 
oblation in which the deceased owner participates, yet nevertheless 

S3on i-tanc'e1n rS: 

Sda relationship to the deceased owner as 

tinders danthtSitl*^® paternal grandfather’s daughter’s son, the 
L Sih fh?? A he presents two oblations 

mtlS * 1 participates, namely, to the owner’s 

paternal grandfather and great-grandfather. 

the the paternal great-grandfather and 

ne paternal great-grandmother, because of the deceased ownpi- 
participating m the oblations offered to the paternal <preat-grand- 
father, and also by reason of the rule of analogy abovo^-mcntfoned. 

Hs sJn ° grandfather’s brother, 

nis son, and grandson, for they present one oblation in which the 

gSndSther®' to the owner’s paternal great- 

son tikef'thrsuPCPsst*' great-grandfather’s daughter’s 

son takes the succession, since he presents an oblation in which 


^ Maati, IX. 217. 
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the deceased owner participates; namely; to the owner^s paternal 
great-grandfather* 

13, Next the succession devolves on the paternal graiidfatlier^s 
brother's daughter's son, who pi'esents an oblation in W'hich the 
deceased owner participates, namely, to the owner^s paternal great- 
grandfather. 

14- In his default; the maternal gx^andfather of the deceased 
owner succeeds. 

15. Failing hini; the matexuial uncle; his son and grandson; for 
these texts of ManU; To three [ancestors] must water be given at 
their obsequies ; for three is the funei’al cake ordained ^ and To 
the nearest sapinda the inheritance next belongs which declare 
the right of succession to the wealth to take place according to the 
order of proximity of benefits conferred on the deceased owmer; 
pi'opound the right of the above-named to succeed; and the sole 
object of the introduction of the two texts above cited in a treatise 
on inheritance is to shew that the right of succession to the estate 
occurs according to the oi*der of benefits confeired on the deceased 
proprietor : otherwise; the insertion of these texts in a treatise on 
inhexutance would have been meaningless. 

16. In default of the maternal uncle^s grandson; the mateiuial 
grandfather’s daughter’s son succeeds. 

17. Failing him, the maternal great-grandfather, his son;jj| 
grandson; and great-grandson. 

18. In their default; the maternal great-grandfather’s daughter’s 
son succeeds. 

19. F ailing hiiij; the mateimal great-great-grandfather; his soD; 
grandson and great-grandson. 

20. In default of these; the maternal great-great-grandfather’s 
daughtei'’s son succeeds. 

21. On failure of the heirs who present oblations in which the 
deceased owner participates; the ‘^sakulya”, (or remote kinsman) 
takes the inheritance according to the text of ManU;/^Then the 
distant kinsman shall be the heir; or the spiritual preceptor or the 
pupil; [or the fellow-student of the deceased] 

22. The sakulyu; or I'emote kindx’ed, is of two descriptions, 1st 
descending, and 2nd ascending. 

23. The first includes the great-grandson’s son, and the rest 
down to the 3rd degree in the descending line. The second intends 
the great-grandfather’s father, and other ancestors up to the 3rd 
degree in the ascending line. ■ 

^ Manu, IX. 186. ® Manu, IX. 187. 

Manu, IX. 187, 



4. In default of the paternal grandfather, the paternal grand- 
mother is heir, according to the text of Mann, Of a son dying 
childless, the mother shall take the estate and the mother being 
also dead, the paternal grandmother shall take the heritage 
As the mother succeeds on the death of the father, so by the rule 
of analogy the succession devolves on the paternal grandmother in 
default of the paternal grandfather, 

5. Failing the paternal grandmother, the uncle succeeds, for 
he presents two oblations fo the pateimal grandfather, and great- 
grandfather of the deceased owner, in which the said owner par* 
ticipates. 

6. In his default, the succession devolves on the uncle’s son, 
for he presents two oblations in which the deceased owner par- 
ticipates, namely, to the owner’s paternal grandfather and paternal 
great-grandfather, 

h 7, Failing him, the uncle’s grandson succeeds, for he presents 
; one oblation, namely, to the paternal grandfather of the deceased 
owner, in which the said owner participates. 

8. Failing the uncle’s grandson, the succession devolves on 
the grandfather’s daughter’s son, because he presents two oblations 
in which the deceased owner participates, namely, to the owner’s 
paternal grandfather, and paternal great-grandfather, Notwith- 
standing the grandfather’s daughter’s son, who presents two 
“oblations in which the deceased owner participates, confers greater 
benefits than the uncle’s grandson, who presents but one 
oblation in which the deceased owner participates, yet nevertheless 
the right of succession devolves in the first instance on the uncle’s 
grandson by virtue of liis relationship to the deceased owner as 
sapinda. 

9. In default of the paternal grandfather’s daughter’s son, the 
uncle’s daughter’s son succeeds, because he presents two oblations 
in which the deceased owner participates, namely, to the ownei'’s 
paternal grandfather and great-grandfather. 

10. Then succeed in order the paternal great-grandfather and 
the paternal great-grandmother, because of the deceased owner 
participating in the oblations offered to the paternal great-grand- 
father, and also by reason of the rule of analogy above-mentioned. 

^ IL Next succeed in order the paternal grandfather’s brother, 
1 1 his son, and grandson, for they present one oblation in which the 
I deceased owner participates, namely, to the owner’s paternal great- 
I' grandfather. 

12. Afterwards the paternal great-grandfather’s daughter’s 
son takes the succession, since he presents an oblation in which 


the deceased owner participates^ nanaely, to the owner’s paternal 

great-grandfather# 

1 o. Next the Buccossiou devolves on the paternal grandfather’s 
Inx)ther’s dHngditcn’\s sun, wlio presents an oblation in which the 
dec(.‘ast.*d owner participates, namely, to the owner’s paterna] great- 
grandfather. 

Ik in his delanli , ilie niaterual grandfather of the deceased 

owner succeeds, 

15, Failing iiim, the imdernal nncle, his son and grandson, for 
these texts cU: Al;unf, To throe [ancestors] must water be given at 
iluhr obsec[aies ; iur tliree is the funeral cake ordained ”, * and To 
tho nearest sapinija the inheritance next belongs ”, which declare 
the right ui, suc(?ession to the wealth to take place according to tho 
order of proximity of boneiits conferred on the deceased owner, 
propound the right of the above-named to succeed ,* and the sole 
object of the introduciion of the two texts above cited in a treatise 
on inheritance is to shew that the right of succession to the estate 
occurs according to the order of benefits conferred on the deceased 
proprietor : otherwise, the insertion of tlieso texts in a treatise on 
inlieritanco would iiave been meaningless. 

It), In default of the niaternal uncle’s graudsoD, the maternal 
grandfather’s ilaiigditer’s son succeeds, 

17. Failing him, the inaternal great-grandfather, liis sun, 

grandson, ami great-grandson. 

1 8. In iheirdefauli, the maternal great-grandfather’s daughter’s 

son siiceeedB* 

10. Failing him, ilio maternal great-great-gTandfatlicr, his son, 

grandson and grcai-graiidson. 

2(X In dcfuiiltof those, tho maternal great-great-grandfather’s 

daughter’s son succeeds. 

21. On failure of tlie heirs who present oblations in which the 
deceased owner participates, the- X^sakulya ”, (or remote kinsman) 
takoB the inheritanre according to tho text of Mann, Then the 
distant kiiiHinaii slndl be the heir, or tho spiidtual preceptor oi” tho 
pupil, [or the foilow-siiidciifc of the deceased]'”..^,,; . ' - 

,^22.. Tho sakiilya, or remote, kindred, is of .two descriptions, .l.st., 
descending, and 2nd ascending. 

28* Tho first inchidos the great-pfrandson’s son, and tho rest 
down to the 3rd degree in the descending line. The second intends 
the great-grandfather’s father, and other ancestors up to the 3rd 
degree in llic ascending lino. 


24. Here tlie distant kinsmen in the descending line , first obtain 
the inheritance, according to their respective order, since the deceased 
owner partakes of the remainder of the oblations which they present. 

25. In their default, the distant kindred, as^ far as the third 
deoree in the ascendingline,inherit indue order : since the deceased 
proprietor participates in the remainder of funeral oblations made 
to his great-great-grandfather, and the other ancestors, three 
in all: and their offspring present oblations to those three who are 
partakers of the remainder of oblations which it was incumbent on 
the deceased owner to make. The text of Briliaspati declares : 

Where there are many relatives, (bandhavah) or remote kindred 
(sakulya) or cognate kindred, (jnatayah) whoever is nearest of 
kin, shall take the wealth of him who dies without male issue ^ 
Propinquity of kin must be considered with reference to the greater 
or smaller benefits confexu-ed on the deceased proprietor, as is 
declared by (both) the texts already cited above (§ 15). 

26. If there be no distant kindred of this description, the 
samcinodakas, or kinsmen allied by common libations of water, 
inherit, since they must be considered as comprehended in the term 
^^sakulya^^ 

27. On failure of these, the spiritual preceptor is the successor* 

28* In default of him, the pupil is heir, for the text of Mann, 
^^or the spiritual preceptor, or the pupiP^, propounds the order in 
which these persons shall respectively succeed. The spiritual pre- 
ceptor here intended is he who affords religious instruction to his 
pupil after investing him with the Brahminical thread, whence he 
is so denominated. 

29. On failure of him, the fellow-student of the Vedas, as named 
in the text of Yajnavalkya, a pupil and a fellow-student 

30. In his default, persons of the same gotra, being inhabitants 
of the same village, succeed. 

31* On failure of them, persons inhabiting the same village, 
and descended from the same patriarch, are the successors, accord- 
ing to the text of Gautama i Persons allied by funeral oblations, 
gotra, and by patiuarchal descent, shall take the heritage ^ 

32. On failure of all heirs, as here specified, Brahmins, inhabi- 
tants of the same village, endowed with learning in the three Vedas, 
and other qualities, are the successors. Thus Manu says, On 
failure of all those, the lawful heii’S are such Brahmins as have 
read the three Vedas, as are pure in body and mind and as have 
subdued their passions. Thus virtue is not lost 

33. In default of them, the wealth goes to the king, excepting, 
however, the property of a Brahmin. Thus Manu : The wealth 

i Briliaspaiij XXV. 62. ,Gaatattia,XX Vlil. 2i. 

® yajaaYtilkya, IL 185. ^ ^ Manu, IX. 188, 
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.SEGTIOH L 

S'ueeessloii io the peeidiar property of a 

L 111 regard to tho property of a niaideu^ first tlie uterine 
brother is tho succcjwsor ; in his default, the mother, and failing 
her, the father. Kurada. says: ^^The wealth of a deceased damsel 
let tho uterine lirothers themselves take ; on failure of them, it 
shall belong to tlie jiiother ; or if she be dead, to the father ^ 

2 . Tim ]*ehitos to wealth other than that which has been given 
to th(‘ damsel by a liridegroom, for a bridegroom has a right to 
wealth, given by himself, hhe text of Paithinisi recites: ‘^The 
bridegroom shall take the gratuity given by himself and Narada 
says: fad. the first bri<!egroomon his return take back the presents 

he gave to the tiamsd, who has since been married : and in case of 
her death likewise, let him receive back what he gave, after 
defraying tho expenses which fcliey have mutually incorred^h ^ 


SECTIOH II. 

DefiiiUlon of tho pecxdiar property of a married woman. 

1. The peculiar property of a woman is in the first place 
defined, for the purpose of afterwards describing the order of 
succession to such property when belonging to a married woman. 
On this subjccit Narada says : What was given before the nuptial 
fire, what was presented in the bridal procession, her husband^s 
donation, and what has bi^eii given by her brother, or by either of 
her parents, is tc*rnic»tl the six-fold property of a woman 

2. Here the number must not be considered as restrict 

tively used; since it will be hereafter declared that woman^s 
peculiar property is of many descriptions. Kdty%ana describes a 
gift before the nuptial fire : What is given to women at tho time 
of their marriage, near tho nuptial fire, is declared by the wise as 
the woineida peculiar property bestowed before the nuptial fire/^ ^ 

8. The time of their marriitge^^ that is,^ the time occupied by 
the cereiiiony, conimencing with the performance of funeral 
obsequies for departed aue0StorB,,aBd concluding with the prostra- 
tion of the husband at the feet of his wife. 

4 . Property received l>y the woman during this time is de- 
aominatecl « Yautaka ”, or property given at a marriage, conform- 
ably to the meaning of the root, '^yu ”, which signifies to mix,- and 


* Fouitd i» O&atftma, XXVI 11. aad 26. ® KAmda, XIII. 8. 
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4, In default of tbe paternal grand father^ tlie paternal grand- 
mother is heir, according to the text of Mann, '' Of a son dying 
childless, the mother shall take the estate and the mothei* being* 
also dead, the paternal grandmother shall take the heritage 

As the mother succeeds on the death of the father, so by the rule 
of analogy the succession devolves on the paternal grandmother in 
default of the paternal grandfather, 

5, Failing the paternal grandmother, the uncle succeeds, for 
he presents two oblations tio the paternal grandfather, and great- 
grandfather of the deceased owner, in which the said owner par- 
ticipates. 

6, In his default, the succession devolves on the uncle’s son, 
for he presents two oblations in which the deceased owner par- 
ticipates, namely, to the owner’s paternal grandfather and paternal 
great-grandfather. 

?| 7. Failing him, the uncle’s grandson succeeds, for he presents 

1 1 one oblation, namely, to the paternal grandfather of the deceased 
owner, in which the said owner participates. 

8. Failing the uncle’s grandson, the succession devolves on 
the grandfather’s daughter’s son, because he presents two oblations 
in which the deceased owner participates, namely, to the owner’s 
paternal grandfather, and paternal great-grandfather. Notwith- 
standing the grandfather’s daughter’s son, who presents two 
“oblations in which the deceased owner participates, confers greater 
benefits than the uncle’s grandson, who presents but one 
oblation in which the deceased owner participates, yet nevertheless 
the right of succession devolves in the first instance on the uncle’s 
grandson by virtue of his relationship to the deceased owner as 
sapinda., 

9. In default of the paternal grandfather’s daughtex^’s son, the 
uncle’s daughter’s son succeeds, because he presents two oblations 
in which the deceased owner participates, namely, to the owner’s 
paternal grandfather and great-grandfather. 

10. Then succeed in order the paternal great-grandfather and 
the paternal great-grandmother, because of the deceased owner 
participating in the oblations offered to the paternal gTeat-grand- 
father, and also by reason of the rule of analogy above-mentioned, 

^ 11. Next succeed in order the paternal grandfather’s brother, 

I his son, and grandson, for they present one oblation in which the 
^ deceased owner participates, namely, to the owner’s paternal great- 
j ^ grandfather. 

12. Afterwards the paternal great-grandfather’s daughter’s 
son takes the succession, since he presents an oblation in which 


^ Maati, IX. 217. 
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the deceased owner participates, namely, to tHe owner^s paternal 
great-grandfatlier* 

] 3. Next tlio succession devolves on tlie paternal gramlfatlier^s 
brotlicVs daugliter^s^ son, who presents an oblation in which the 
deceased owner participates, namely, to the owner^s paternal great- 
grandfather. 

l.k 111 his default, the maternal grandfather of the deceased 
owner succeeds. 

15. Failing him, the maternal uncle, liis son and grandson, for 
those texts of Manu, To three [ancestors] must water be given at 
their obsequies; for three is the funeral cake ordained^'’, ^ and 

the nearest sapiuda the inheritance next belongs ^ which declare 
the right of succession to the wealth to take place according to the 
ordei* of proximity of benefits conferred on the deceased owner, 
propound the right of the above-named to succeed ; and the sole 
object of the introduction of the two texts above cited in a treatise 
on inheritance is to shew that the right of succession to the estate 
occurs according to the order of benefits conferred on the deceased 
proprietor : otherwise, the insertion of these texts in a treatise on 
inheritance would have been meaningless. 

16. In <lefault of the maternal uncials grandson, the maternal 
grandfuther^s duiiglitor’s son succeeds. 

17. Failing him, the maternal great-grandfather, his son, 
grandson, and great-grandson. 

J 8. In ilioi r default, the maternal great-grandfather’s daughter’s 

son succeeds. 

ly. Failing him, the maiurual great-great-graud father, his son, 
grandson and great-grandson. 

20. In defuult of these, the maternal great-great-grandfather’s 

daughter’s HOB succeeds. , 

21. On failure of the heirs who present oblations in which the 

deceased owner participates, the ^^sakulya”, (or remote kinsman) 
takes the iuheritaneo according to the "text, of Manu, Then the 
distant kinsman shall be the heir, or the spirittml- preceptor or the 
pupil, [or the fellow-student of the deceased] ’k ' , . 

22. The sakulya, or remote kindred, is of ,two descriptions, 1st 

descending, and 2nd ascending. , , ^ 

23. The first includes the great-grandso.n’s son, and the rest 
down to the 3rd degree in the descending line.,", The second intends 
the great-graiidfatlier’s father, and other ancestors up to the 3rd 
degree in the ascending line. 


I Manu, iX. ' ' * Manu, IX. 1S7. 
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24. Here the distant kiBsmen in the descending line, first obtain 
the inheritance, according totheirrespective order, since the deceased 
owner partakes of the remainder of the oblations which they present. 

25. In their default, the distant kindred, as far as the third 
degree in the ascending line, inherit indue order : since the deceased 
proprietor participates in the remainder of funeral oblations made 
to his great-great-grandfather, and the other ancestors, three 
in all: and their offspring present oblations to those three who are 
partakers of the remainder of oblations which it was incumbent on 
the deceased owner to make. The text of Brihaspati declares : 

Where there are many relatives, (bandhavah) or remote kindred 
(sakulya) or cognate kindi*ed, (jnatayah) whoever is nearest of 
kin, shall take the wealth of him who dies without male issue ^ 
Propinquity of kin must be considered with reference to the greater 
or smaller benefits conferred on the deceased proprietor, as is 
declared by (both) the texts already cited above (§ 15). 

26. If there be no distant kindred of this description, the 
sam^uodakas, or kinsmen allied by common libations of water, 
inherit, since they must be considered as comprehended in the term 

sakulya 

27. On failure of these, the spiritual preceptor is the successor. 

28. In default of him, the pupil is heir, for the text of Mann, 
^^or the spiritual preceptor, or the pnpiP^, propounds the order in 
which these persons shall respectively succeed. The spiritual pi'e- 
ceptor here intended is he who affords religious instruction to his 
pupil after investing him with the Brabminical thread, whence he 
is so denominated. 

29. On failure of him, the fellow-student of the Vedas, as named 
in the text of Yajnavalkya, pupil and a fellow-student 

80. In his default, persons of the same gotra, being inhabitants 
of the same village, succeed. 

81* On failure of them, persons inhabiting the same village, 
and descended from the same patriarch, are the successors, accord- 
ing to the text of Gautama : ^H^ersons allied by funeral oblations, 
gotra, and by patriarchal descent, shall take the heritage ^ 

32. On failure of all heirs, as here specified, Brahmins, inhabi- 
tants of the same village, endowed with learning in the three Vedas, 
and other qualities, are the successors. Thus Mann says, On 
failure of all those, the lawful heirs are such Brahmins as have 
read the three Vedas, as are pure in body and mind and as liave 
subdued their passions. Thus virtue is not lost 

33. In default of them, the wealth goes to the king, excepting, 
however, the property of a Brahmin. Thus Mann : The wealth 


i Brilmspati, XXV. 62. 
» yajnavalkya, II. 135. 
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CHAPTER II. 

On TTTB OBViEE op StlCCESSlON TO THE PECUMAB PROPERTY OP A WOMAN. 

BEOTION I. 

Succession fo the 'peculiar property of a maiden. 

1. Ill regard to the property of a maiden, first the uterine 
brother is tlic successor; in his default, the mother, and failing 
her, the father. Narada says: “The wealth of a deceased damsel 
let till! uterine brothers themselves take ; on failure of them, it 
shall belong to the mother ; or if she be dead, to the father”. ^ 

2. 'I’his relates to wealth other than that which has been given 
to the damsel by a bridegroom, for a bridegroom has a right to 
wealth given by himself. 'I’he text of Paithinisi recites: “The 
bridegroom shall take the gratuity given by himself ”, and Narada 
says: “ hot the first bridegroomon his return take back the presents 
he gave to the damsel, who has sinco been married : and in case of 
her death likewise, let him receive back what he gave, after 
defraying the expenses which they have mutually incurred”. 


SECTION II. 

Definition of the peculiar properhj of a married woman. 

1. The peculiar property of a woman is in the first place 
defined, for the purpose of afterwards describing the order of 
succession to such property when belonging to a married woman. 
On this subject Narada says : “ What was given before the nuptial 
fire, what was presontod in the bridal procession, her husband’s 
donation, ami what has been given by her brother, or by either of 
her parents, is termed the six-fold property of a woman » 

2. Here the number "six” must not be considered as restric- 
tively used; sinco it will bo hereafter declared that woman’s 
peculiar property is of many descriptions. Kdtydyana describes a 
gift before the nuptial fire : “ What is given to women at the time 
of their marriage, near the nuptial fire, is declared by the wise as 
the women’s peculiar property bestowed before the nuptial fire.” ^ 

8. “ The time of their marriage ”, that is, the time occupied by 
the ceremony, commencing with the performance of funeral 
obsequies for departed ancestor.^,, and concluding with the prostra- 
tion of the husband at the feet of his wife. 

4. Property received by the woman during this time is de- 
nominated “ Yautaka ”, or property given at a marriage, conform- 
ably to the meaning of the root, “yu ”, which signifie.s to mix, and 
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12, Nor does the term husband's donation" apply to the 
heritage devolving on the wife on the death of her husband ; for 
the mention of it occurs in a chapter treating of the peculiar 
property of ti woman, and heritable wealth does not form her 
peculiar property ;™8iipposing such to be the case, the sense of the 
verb da ", to give, would then become metaphorical. 

1;], ^H'Jommit it", deposit it ; ^‘The family"; her husband's 
family, his younger brother and the rest. 

ht. Or else", that is, if unable to preserve it herself. Thus 
Y<4juavalkya : What has been given to a woman before or after 
her nuptials by the fatlior, the mother, the husband, or a brother, 
or received by her at the nuptial fire, or presented to iier on her 
husband’s nuirriago to another wife, as also any other separate 
acquisition, is denominated woman's property 

15. 'Wealth given by a man for the sake of gratifying his first 
wife wlien desirous of espousing a second, is called a gift on a 
second marriage, since the intention of it is to obtain another wifel 

16. Bo Devala says: Her maintenance, her ornaments, her 
perquisite, and her gains, arc tlie separate property of a woman. 
She herself exclusively enjoys it; and lior husband has no right tQ 
use it unless in distress ", “ Bulisistonce ", food and raiment. 

17. Katyayana descri]>es tlio fee or perquisite : Whatever has 
been receivetl as the wages for labour on houses, furniture,, beasts of 
burden, milk, animals and ornaments, is denominated a fee 
That is termed a fee, wliieli a woman receives from others as a 
doucenr for influencing her husband, an architect or otiier descrip- 
tion of artist, to (^xp(‘flite the completion of their business, such as 
the construction of a 1ious(3, or other kind of work. It is the price 
in fact which slm receives for sending her husband [to tlie 
employment] . 

IS. '^Furniture ", brooms, '^Boasts of burden", bulls, 
&c. Milch animals", milch cows, &c. Gains", a treasure dis- 
covered, &c. 

19. ’.riiuH Vishnu says : What has been given to a woman by 
her father, lier mother, her son, or her brother, what has been 
received by her before the nuptial lire, what has been presented 
to her on her husband’s espousal of another wife, what has been 
given to her by kindred, as well as her perquisite, and a gift 
subsequent are a woman's separatt? property "* ^ By kindred ", 
maternal uncles are indicated. 

20. Devala describes a gift subsequent, What has been 
received by a woman from the family of her husband at a time 
posterior to her marriage, is called a gift subsequent, and so is that 


e Yajfiavalkva, 11. 113. ■«' H. Cole.' Big., '558, CCCCLXXTIII, 
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whicli is similarly received from the family of her kindred. What- 
ever is received by a woman after her nuptials from her husband^ 
or from her parents, through the affection of the giver, Bhrigu 
pronounces to be a gift subsequent 

21. ^^From the family of her kindred here by the word 
kindred her father and mother are [also] intended. 

22, Therefore, any thing received after the marriage from 
persons related through her husband, such as her father-indaw and 
others, or from persons related through the father and mother, 
namely, maternal and paternal grandfathers, is termed a gift sub- 
sequent. Such is the meaning of the first text, and the meaning 
of the second text is that any thing received posterior to the mar- 
riage, either from her husband, or from her parents, is also termed 
a gift subsequent 

23* Since various sages have recounted woman^s peculiar 
property as including various items, the number six specified in 
the text of Narada, (§ 1) is not to be respected, aud the different 
texts must, therefore, be considei’ed as generally descriptive of 
woman^s peculiar property. 

24. A woman^s property may then be briefly defined to be that 
wealth which, independent of her husband^s control, she has a right 
to dispose of at pleasure, recognized as this right is by the law 
which Katy% ana has declared. 

25. The wealth which is earned by mechanical arts, or which 
is received through affection from any other [but the kindred] is 
always subject to the husband^s dominion. The rest is pronounced 

to be the woman’s property /’ 2 

26. That which is received by a married woman, or a maiden 
in the house of her husband or of her father, from her parents, is 
termed the ^ gift of affectionate kindred The independence of 
women who have received such gifts is recognized in regard to that 
property, for it was given by their kindred to soothe them, and for 
their maintenance. The power of women over the gifts of their 
affectionate kindred is doubtlessly declared, both in respect of 
donation and of sale according to their pleasure, even in the case 
of immoveables.'” 

27. He explains the meaning of the word ^^rest”, (§ 25) by 
the text which follows (§26). ^^That which is received by a 
married woman,” &c. 

28. ^^Prom any other.” The husband has authority over that 
which the woman has obtained from any other excepting the family 
of her father, mother, or husband, or in that which she has gained 
by the exercise of an art, such as painting, or spinning. He is 
entitled to take it even in the absence of any distress. 


1 Quoted as K^^ana’s, II. Cole, Dig., 587, CCCOLXVIII. 
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29. Therefore, notwithstanding that woman has ownership in 
both descriptions of property, she has not independent power in 
regard to it; on the contrary, it appealing from the text that her 
husband has authority over sucli property, his permission author- 
izing the disposal of it, must be sought by the woman. 

30. “ Pronounced to be the woman’s property ”, that is, declared 
alienable by the woman at her own pleasure. “ By a married 
woman ”, &c., that which is received by a married woman from 
the family of her husband, or from the family of her parents, and 
by a damsel from the family of her parents, is the “ gift of affec- 
tionate kindred”; such is the meaning. “To soothe them”, 
that is, through a motive of tenderness. 

31. “ ISven in the case of immoveables ”, relates to immoveable 
property other than that which has been bestowed upon her by 
her husband, for a prohibition exists against the gift or sale by a 
woman in regard to immoveable property given to her by her hus- 
band ; so Niirada : “ What has been given by an affectionate hus- 
band to his wife, she may consume as she pleases when he is dead, 
or may give it away, excepting immoveable property ”. i 

32. Since “given by her husband”, is here particularly 
specified, the general text of K^ityayaua above quoted, must be 
considered applicable to immoveable property, other than that 
bestowed by the husband, in conformity with the principle which 
admits of a special provision limiting the operation of a general rule. 

38. But the husband is at liberty daring a period of famine 
and the like, when unable to subsist without the use of the woman’s 
separate property, to take such property even though it be the 
gift of affectionate kindred. Thus Yajnavalkya : “ A husband is 
not’ liable to make good the property of his wife taken by him 
during a famine, or for tho performance of a duty, or during ill- 
ness, or while under restraint 

34 . “ Wilde under restraint ”, while a creditor or other per- 
son has him arrested for tho purpose of recovering his due, being 
debarred at the same time from ablution, from food, &c. Kdtyd- 
yana has declared tho husband to have no right to the use of the 
woman’s separate property [as before described] during -the non- 
existence of any such calamity as a famine or tho like. 

3.5. “ Neither the husband, nor the son, nor the father, nor 
the brothers, can assume the power over a woman’s property to 
take it or to bestow it. If any one of these persons by force con- 
sume the woman’s property, he shall be compelled to make it good 
with interest, and shall also incur a fine. If such person having 
obtained her consent, use the property amicably, he shall be 
required to pay merely the principal when he hecomes rich. But if 
the husband have a second wife, and do not shew honor to his first 
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ly'ife'/iie stall be compelled by force to restore her property^ 
though amicably lent to him. If food, raiment and dwelling be 
withheld from the woman^ she may exact her due^ and take a 
share [of the estate] with the co-heirs.” ^ 

36, ^^Make it good with interest^^ that is; the woman’s separate 
property taken by force in the form of a loan must be rendered 
with interest. The word with interest [savriddhim] must not 
be supposed a discriminative of (stridhana) the woman’s sepa- 
rate property for^ supposing this to be the case; savriddhi 
would be the proper form in which the word would appear. 

37. Merely the principal ’b here the insertion of the word 
merely is intended to preclude [the payment of] interest. 

88. ^^But if &c,; the meaning of which is, that if the hus- 
band after making use of the separate property of one wife, reside 
with another wife; and neglect the former; he shall be compelled 
by the ruling power to restore such property; even though it had 
been amicably lent. 

39. Food and raiment should the husband notallow his 
wife the necessaries of life, food and clothing; then she may, if 
chaste; require the supply of food and raiment; which is her due. 

40. Dwelling place of residence. 

41. A share that is, on the death of her husband; she is to 
deceive from his co-heirS; his younger brother, and the rest; the 
share to which he was entitled. Let this suflSce. Further detail 
being superfluous; the subject in question is consequently pro- 
ceeded with. 


SECTION III, 

On the succession to the separate property of a iimian received 
ly her at her nuptials. 

1. The separate property of a woman having been thus 
defined; the right of succession to such property on the death of 
the woman is next described. 

2. In respect to property received at her marriage, Yautaka 
her maiden daughter succeeds , first ; a text of Mann declai*es : 

The wealth obtained by the mother at her marriage, let her 
maiden daughter exclusively 

3. In default of such daughter, it appertains to the damsel 
affianced; and failing her, the married daughters who have, and 
those who are likely to have, male issue; inherit together. 

4. A text of Gautama states that a woman^s property goes 
to her daughters unaffianced and to those not actually married ^ 


1 II. Cole. Dig., 594, COCOLXXY, and 590, CGCCLXXXI. (2). 
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li. Here, as by the word daugbtors the right of succession 
by all the (.hiughters is generally declared, the mention of nn- 
affianced Ac., bccoines significant, as denoting the order in which 
they shall respectively inherit, and therefore first the maiden suc- 
ceeds; then the allianccd daughter, that is, one whoso troth is 
plighted; in lier default^ tlie married daughter described as above, 
and failing her, the succession devolves equally on the barren and 
the widowed daughters. This is the meaning of the text. 

G. Hero, however, on, the death of a maiden daughter, or of one 
affianced, in whom, the succession had vested, and who having 
been subsequently mai'ried, is ascertained to have been barren, or 
on the death of a widow wlio has not given birth to a son, the 
succession to the pro|)orty which had passed from the mother to 
Jier daughters, would devolve next on the sisters having, and 
likely to have, male issue, and in their default, on tlie barren and 
widowed daughters not on the husband of such daughter above- 
mentioned in whom the succession liad vested: for the right of the 
husband is redativo to the ^Svomaids separate property and 
w’caltli wdiich lias in this way passed from one to another, can no 
longer bo c<.msi(lerod as the ‘Svoman^s separate property — it 
must bo thus understood. 

7. The right of the liarrcn, and widowed daughters to succeed, 
notwithstanding they confer no direct benefits through the medium 
of sons, is gathered from the text of Gautama above quoted, which 
declares the right of succession by the daughters generally, whether 
maxTied or imnuirried. 

8. In default of all daughters, the son has right to succeed : 

for the text of Yajfiavalkya declares the right of the son to succeed 
on failure of daughters by the terms issue expressed ixx 

this text, l^aiiglitefvS share the residue of their motlier’s property 
after payment of her debts ; — the male issue succeeds in their 
default because the son, compaix^d with all the rest, confers 

the greatest benefits. The text of Baudhayana also declares: 
^'Malo issue of the body being left, the property must go to 
them 

fh III default of the son, the daughter’s son inherits, for it is 
reasonable, that since tlie daughter’s claim is preferred to that of 
the son, the son of the debarred son should be excluded by the son 
of the person who burs his claim. 

10. .Failing tlio daughter’s son, the son’s son succeeds, and in 
his default, the great-grandson in the male line, according to the 
degree in which benefits are conferred by them.' 

11. Ill default of the great-gi*andson in the male line, the son 
of a rival wife succeeds, for the text of Brihaspati recites that, 

mother’s sister, the maternal uncle’s wife, the paternal 
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uncle’s wife, tlie father’s sister, the mother-in-law, and the wife of 
an elder brother are declared similar to mothers. If they leave 
no issue of their bodies, nor son [of a rival wife] nor daughter’s 
son, nor son of those persons, the sister’s son and the rest shall 
take their property ^ 

12. The term ^^son”, which occurs as above, ^^nor son”, is 
intended to propound the right of succession by the son of a rival 
wife; otherwise, it is useless to consider it as a discriminative of 

aurasa ”, meaning of itself legitimate issue and it would also 
follow that the younger brother of the woman’s husband and the 
rest would have a right to succeed notwithstanding the existence 
of the son of a rival wife. 

13. In default of the son of the rival wife, her grandson 
succeeds; and failing him, her great-grandson, since they both 
present oblations to her husband in which she also participates. 

14 In default of all the above heirs, if the property were 
obtained by the woman at the time of nuptials, celebrated accord- 
ing to one of the forms denominated Brahma, Daiva, Arsha, Gan- 
dliarva, or Prajapatya, her husband is the next successor, for the 
text of Manu declares, It is ordained that the property^ of a 
woman married by the ceremonies called Brahma, llaiva, Arsha, 
G^ndharva, or Priijapatya, shall go to her husband, if she die with- 
out issue ’-V 

15. On failure of her husband, her brother is the next successor 
according to the text of Yajhavalkya, ^^That which has been given 
to her by her kindred, as well as her fee or gratuity, and any thing 
bestowed affcer marriage, her kinsmen take, if sire die without 
issue 

16. The term ‘^kindred”, means her mother and father, and, 
consequently, by the term kinsmen ”, her brothers are signified. 
The same is declared by Katyayana, who says, Immoveable 
property, which has been given by parents to their daughter, goes 
always to her brother, if she die without issue Here since the 
term immoveable property ”, is used, other property is of course 
intended by the argument drawn from the loaf and staff. Thus 
it is stated in the Daya-Bhdga. By the use of the term always ”, 
it appears, that the eight forms of marriage, namely, Brihma 
and the rest, are included. 

17. ^^Fee or gratuity” has been before explained, as also the 
gift subsequent Failing the brother, the succession devolves 

on the mother, and in her default, the father inherits. A text of 
Katyayana says : The fee of a damsel goes to her uterine brothers ; 
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failing ttem, tlie motliet* succeeds ; and after lier^ the father. Some 
hold that the father succeeds first ^ 

18. The ^^fee of a damseP^^ that is, her wealth, belongs first 
to her ntarino brothers ; in their default, it goes to the mother ; 
and after her to her father. ^SSome hold^^, &c., meaning in the 
opinion of others ; but according to our interpretation, the father 
first inherits, and afterwards the mother. Such is the meaning. 

19. But if the wealth w-ere received by the woman at the time 
of her marriage, eelebrn.ted according to any one of the three forms 
denominated Pais<icha, Ilakshasa, or Asnra, then in default of the 
great-grandson of the rival wife, the succession devolves first on 
the mother, then on the father. For the text of Manu declares : 

But her wealth given on the marriage called Asura, or on either 
of the two others, is ordained, on her death without issue, to become 
the property of her mother and father 

20. Here the use of the compound in this form MatapitrolP^] 
is with the view of exhibiting the oi'der of succession, for if it had 
been intended that the tnother and father should inherit together, 
the form Pitroh would have been used. 

21. In default of the father, the brother succeeds, and failing 
the brother, the succession devolves on the husband according to 
the text of Katyayana, That which has been given to her by her 
kindred, on failure of kinsmen, goes to her husband 

22. Kindred mother and father. On failure of kins- 
men by which the failure of the brother must be understood,* 
because [in the instance of wealth received by the woman at the 
time of nuptials, celebrated in one of the five forms called Brahma, 
&c.,] the parents succeed only in the case of a failure of the 
brothers. 


BBOTIOH lY. 

On the order of siimmion to the separate property of a woman^ 
when not received hy her at her nuptials, 

1. The order of succession requisite to be observed in regard 
to woman^s peculiar property, generally, whether Tautaka or 

Ayautaka^^ on a failure of heirs including all as yet enumerated, 
will be heroaffcor declared. But first we treat of the order of suc- 
cession ill regard to woaltii not received by the woman at the time 
of nuptials termed Ayautaka^^ 

2. In tlio case of the peculiar property of a woman [not 
obtained by her at the time of nuptials, and] not given to her by 
her father at the time of t!ie wedding, or at any other time, the son 
and the unmarried daughter inherit together. 
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3. This is declared by the first half of the following passage of 
Devala^ A wonian^s property is common to her sons and unmar- 
ried daughters when she is dead; but if she leave no male issue^ 
her husband shall take it, her mother, her brother or her father 

4. Since the words sons and unmarried daughters are 
exhibited in the conjunctive compound called Dvandva and 
because the words common to are here expressed, it results 
that the son and the unmarried daughter possess the right of 
inheritance together, and in default of either of them, the wealth 
goes to the other. 

5. On failure of both these two, the succession devolves equally 
on the married daughter, who has, and the married daughter, who 
is likely to have, male issue — for a text of Narada recites, In 
default of a son, let a daughter take the succession, for they are 
both offspring alike ^ — and because oblations at solemn obsequies 
are presented by the daughter through the medium of her son, to 
the husband of a woman, in which she participates. 

6. In default of either of these two, the other succeeds, and on 
failure of both of them the son^s son inherits, for he presents an 
oblation at solemn obsequies to the husband of the woman, of which 
she partakes. 

7. In default of the son^s son, the daughter's son succeeds ; 
for it is reasonable since the claim of the married daughter is barred 
by the son, that the son of the debarred daughter should be 
debarred by the son of the person who obstructs her claim : and a 
text of Manu reciting that, A daughter^s son delivers him in the 
next world like the son\s son^^‘^ declares the right of the daugh- 
teris son to succeed. 

8. ^^Like the soiris son’^; from this expression it results, 
that when there is uo longei* an adverse claim, the daugliteris son 
has a right to succeed after the son^s son. 

9. In his default the great-grandson in the male line succeeds. 
Failing him, the son of a rival wife, her grandson and great-grand- 
son in the male line : since all these present funeral oblations to 
the husband of the woman, in which she participates. 

10. After these, the barren and widowed daughters both 
inherit together, for they too rank among the progeny of the woman, 
and the right of the husband to succeed is only in the case of a 
failure of progeny generally : Manu declares that the wealth of a 
childless woman, married according to the form denominated 
Brahma or the remaining four forms,, goes to her husband. 

11. Failing either of these, the other succeeds, and in default 
of successors, including the barren and widowed daughters, the suc- 
cession devolves in due order, by the rule of analogy, as in the case 
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of wealth received at nuptials, viz., on the woman’s husband, 
brother, mother and father, if she were married according to any 
one of the live fbrms, denominated Brahma, and the rest; or if 
she were married according to any of the three forms, styled Asura, 
&o„ on her mother, father, brother and husband. 

12. The order to be observed on a failure of all these succes- 
sors, will be horcafter declared. 


S ECTION V. 

On thd sniceesmn lo He mparate property of a woman, when 
given to her by her father. 

1. In regard to the wealth given by a father to a woman 
at the time of the wedding, or antecedent or subsequent to it, a 
maiden daughter inherits in the first place. 

2. After her, a married daughter who has, and one who is 
likely to have, male issue, inherit together. 

8. Next, the succession devolves on the barren and widowed 
daughters, and in default of all daughters, the son and the rest 
succeed, as in the case of property received at nuptials; for a text 
of Manu declares, “The wealth of a woman which has been in 
any manner given to her by her father, let the Brahmiiii damsel 
take, or let it belong to her oifspring”. i 

4. Here by the .specification of “given by the father”, it is 
intended, that whatever has been given by the father even at any 
other time than that of the wedding, belongs first to the damsel, 
and after her, it goes to her offspring, — her son, 

,b. The expression “Bruit mini damsel”, is merely an illustrative 
recitation (“ Anuvdda ”). Thus it i.s stated in the Daya-Bhdga. 


SECTION VI. 

On the aueeessinn lo the separate property of a woman, generally, 

OH a failure of all the heirs as rjet enimeratei. 

1, In default of successors down to the father, in respect to 
wealth received at nuptials solemnized according to any one of the 
five forms of marriage, denominated Brahma and the rest, and on 
failure of sucee.ssors down to tho linsband, in respect to wealth 
received at nujitial.'S, celebrated according to any one of the three 
forms styled Asura, &c., as well as in the case of all other peculiar 
property of a woman, the succession devolves on the husband s 
younger brother : for tho right of the husband’s younger brother 
and the rest to succeed at that time, has heen laid down by Brihas* 
pati in tho following text: “The mother’s sister, the maternal 
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uncle’s wife, the paternal uncle’s wife, tlie father’s sister, the 
mother-in-law, and the elder brother’s wife are pronounced similar 
to mothers. If they leave no issue of their bodfes, nor son [of a 
rival wife], nor daughter’s son, nor son of those persons, the 
sister’s son and the rest shall take the property ^ 

2. The word mirasa ”) issue ”, in this text implies both son 
and daughter. Nor son” must be considered as intending the 
son of a rival wife. It must not be supposed restrictive of the 
word issue”, since it would be unmeaning, and it would follow 
that the succession devolved on the husband’s younger brother and 
the rest, even while the son of a rival wife were existent. Nor sons 
of those persons ”, here by those persons ”, the son, and the son 
of the rival wife are intended : — the expression does not refer to 
the damsel and daughter’s son, for the damsel’s son is included in 
the term daughter’s son ”, and the daughter’s son’s son confers no 
benefits, being incompetent to present the funeral offering. By the 
term nor”, the sons of the son, and of the son of the rival 

wife are to be understood. But the order of succession prescribed 
by the above text is not to be followed ; for if this were the case, it 
would follow, that the husband’s younger brother succeeded last, 
and this would be improper, since he confers greater benefits than 
all the others who are specified in that text : and the following texts. 
of Manu, '^To three ancestors must water be given at their obse* 
quies : for three, (the father, his father and the paternal grand- 
father) is the funeral cake ordained ” : ^ To the nearest sapinda 
the inheritance next belongs ”, ^ are recited in a treatise on in- 
heritance, for the purpose of exhibiting that the order of succession 
takes place according to the greater or less benefits conferred : 
otherwise, the introduction of them in such a treatise would be 
useless; consequently, the order of succession must be understood as 
taking place according to the proximity of benefits conferred, and 
this being the case, the order inferrible from the spirit of the text, 
rather than that derived from the letter of it, must be respected. 

, 3. Therefore, the husband’s younger brother is first entitled 
to the succession, because he presents oblations to the woman, to 
her husband, and to three persons to whom her husband was 
bound to ofier oblations, and he is moreover a sapinda. 

4. In his default, the succession devolves at once upon the 
sons of the husband’s younger and elder brothers, because they 
present oblations to the woman, to her husband, and to two persons 
to whom her husband was bound to offer oblations, (namely, to'his 
father and grandfather,) and they are moreover within the degree 
of relationship, termed sapipda. 

5. In their default, the sister’s son, though not a sapinda, is 
entitled to the succession : for he presents oblations to the woman 
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and to tlii’ee persons, namely, her father and the rest to whom her 
son was houtid to offer oblations. 

6. Failing him, the luishand’s sister’s son : for he presents 
oblations to her, to her husband, and to three persons to whom her 
husband ought to have offered oblations. 

7. In his default, the [woman’s] brother’s son, who presents 
oblations to the woman, and to her father and grandfather. 

8. Failing him, the .son-in-law, who presents oblations to his 
father-in-law and niothoi'-in-law. 

9. Brihaspati’s text above quoted propounds, therefore, merely 
the right of succession by the per.sons above-mentioned, and is by 
no means intended to exhibit the order in which they succeed. 

10. Failing all these heirs, including the son-in-law, the father- 
in-law, and the husbatul’s elder brother, who are sapiiidas, succeed 
according to their nearness of kin. 

11. In default of all sapimjas, the “sakulyas”, those allied 
by common libations of water, and those descended from the same 
patriarch in the male line, succeed. 

12. Failing all those, in the case of the property of a Brfihmini 
woman. Brahmins, inhabitants of the same village, exceedingly 
learned in the N’odas, are entitled to the succession. 

1 $. But iu the case of the property of a woman of the 
Ksbatriya and other castes, the king is exclusively entitled to the 
inheritance. 


ClIAPTEll III. 

O.V EXCLUSION KKOM INHERIl'ANOE. 

1. Those who are e.xoluded from inheritance are now specified, 
fi'om whicli exception, those who are competent to inherit, will 
appear : Thus Maiui : “ rinpotent persons and outcasts, persons born 
blind and deaf, madmen, idiots, the dumb, and those who have lost 
a sense or a limb, are excluded from a share of the heritage ”. i 
A text of Katydyana has more particularly defined the impotent 
person. 

2. “ Born blind and deaf ” j that is, by nature, not those who 
have become so, from some adventitious cause : the meaning there- 
fore is, those who are blind and deaf from the period of their birth. 
Ndrada says — “ An enemy to his father, an outcast and one who 
is addicted to vice [or has been expelled from society,] take no 
shares of the inheritance, even though they be legitimate : much 
less if they bo sons by an appointed kinsman 
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3* An enemy to tis father one who ill-treats his father 
during his life-time^ or one who is averse to performing his obse- 
quies when dead. 

4. ^^One who is addicted to vice : one wIiO;, by reason of 
his crimes and vices^ is excluded by his relations from drinking 
water in company with them. 

5. Thus Yajhavalkya : All those brothers who arc addicted 
to vice^ lose their title to the inheritance ^ 

6. ‘‘^Addicted to vice^^: that is^ adhering to an unlawful or 
an improper course, such as drinking, gambling, &c. 

7. So the text, An outcast, his offspring, an impotent 
person, one lame, insane, or an idiot, a blind man, and one afflicted 
with an incurable disease, should be supported, since they ai’o 
excluded from the inheritance ^ 

8* ^^Lame : that is, one who cannot walk with both his feet. 

9. An idiot : one who is incapable of receiving [instruction 
in] the Vedas. 

10. So Narada: Those of the family, who are afflicted with 
a chronic and painful disease, idiots, and those who are insane, 
blind, or lame, should be maintained; but their sons are partakers 
of the inheritance 

11. Chronic : that is, from the period of birtli. 

I j 12. Painful : such as leprosy, &c, 

13. Their sons, however, if devoid of these faults, are partakers 
of shares. 

14. Maintenance is directed for all, except the outcast, for 
a text of Narada declares, that ^^Food and raiment is ordained for 
all, excepting the outcast 

15. By the term outcast his son must also be considered 
as Understood, for he becomes so, in consequence of having been 
begotten by an outcast. 

16. Baudhayana has declared this explicitly ; Let the co-heirs 
support with food and apparel those who are incapable of business, 
as well as the blind, idiots, impotent persons, those afflicted with 
disease and calamity, and others, who are incompetent to the 
performance of duties: excepting, however, the outcast and his 
issue 

17. The incompetency of the wives of such persons to inherit 
has also been declared by the following text: Their childless 
wives conducting themselves aright, must be supported, but such 
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as areiiiioliasio sliould bo expelledj and so indeed should those who 
are perverse. Their daughters also should be inaiiitaiiied until 
provided with Imsbands'h ^ 


CHAPTBE IV. 

On DIVISlJiLE AND INDIVISIBLE PROrEUTY. 

SECTION I. 

On pToperty liahle to partition, 

1 . Katyayana has dticljired the property which is liable to parti- 
tion : Wli‘at belonged to tlie paternal gTandfather, or to the fatlier^, 
and anythiHg else ac([uired by themselves^ must all be divided at 
a partition among lieirs 

2. And anything else’’: the particle ^^and^^ is here con- 
nected with thems(3lves ; therefore^ from the use of tliis particle 
which occurs in the expression ^^and acquired by themselves the 
acquisition of another is uJso to be understood : provided however 
such acquisition have been made through the joint stocky or by 
[joint] personal labouj*. 

3. Oonsequently, tlie acquirer has two shares of wealth which 
has been acquired by the expenditure of the joint stocky and the 
rest have only one share each. So Vyasa says : Whatever 
wealth a man gains with the aid of the patrimony^ by valour and 
the like^ the brothers are sharers therein. To him must be allotted 
two shares, and the remainder should bo made equal shares 

4 . hini^^: that is^ the acquirer^ and tins is reasonable; 
fur the acquisition is ma(le on the part of the acquirer both by the 
use of the common property, and by personal labour ; but on the 
part of the rest^ simply by means of the joint stock. 

5 . In like manner, when an acquisition is made by two persons : 
by the personal labour of the one, and by means of the wealth and 
of the personal labour of the other, then the acquirer by means of 
persona! labour alone, bas one share, and the acquirer by wealth 
and labour, has two shares, by parity of reasoning. 

6. Tlierofore, these three descriptions of property, vis5., ances- 
tral property, wealth ac(|uired by afather, and that which has been 
acquired by the expenditure of joint stock, are partible among all ; 
but wealth ac<iiiired by individuals through their own exertions, 
must be shared exclusively by the acquirers. This is settled. 

7. W ealth, however, acquired by science, and such other means, 
without the use even of Joint funds, must be shared with parceners 
equally or more learned, not with less learned, or unlearned 
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9 IL Cole. Big., 281, CX. 
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parceners. The text of Katj^yana declares: “No part of the 
wealth wHcli is gained by science, need be given by a learned man 
to Iiis iiulearued co-heirs; but such property must be yielded by 
him to those, who are equal or superior in learning 

8. The term ‘beaming above, refers alike to the %yords 
equal '' and ''superior'', like the eye of the crow.^^'^ Therefore the 

meaning is, " parceners, equally, or more learned ^ 

9. But if, during the period of acquisition of science by one 
brother, another brother should, through his own personal exertions, 
and by means of his individual wealth, support the family of such 
brother, then, even though utterly ignorant, he is entitled to a 
share of the wealth which his [acquiring] brother had gained by 
means of science. Thus Narada declares : " He who supports the 
family of a brother employed in the acquisition of science shall, 
even though ignorant, i*eceive a share from the wealth obtained by 
means of such science ^ 

10. "Ignorant"; unlettered. 

11. But all the parceners, ■whether learned or ignorant, are 
entitled to share in wealth which has been acquired by science, 
imparted to them in their own family, by their father and the rest, 
Brihaspati says : " Whatever wealth has been earned through valour 
by brothers, who have derived science from their family, or even 
from their father, is partible ^ . 

12. By the words "or even", the grandfather, the uncle and 
the rest are intended. " Earned through valour": the gains of 
valour acquired by means of the expenditure of the joint stock, for, 
it will be hereafter declared, that wealth acquired without the 
expenditure of the joint stock is impartible. 

13. Katyayana has particularly described the gains of science, 
as follows : " What has been gained by the solution [of a difficulty] 
after a prisse has been offered, must be considex*ed as the gains of 
science, and is not included in partition, [among co-heirs]. 
What has been obtained from a pupil, or by officiating as a priest, 
or for [answering] a question determining a doubtful point, or 
through display of knowledge, or by [success in] disputation, or 
for superior [skill in] reading, the sages have declared to bo the 
gains of science, and not subject to distribution. The same rule 
likewise prevails in the arts ; for the excess above the price [of 
the common goods] ; and that which is gained through skilB by 
winning from another a stake at play, must be considered as acquired 
by science, and not liable to partition . So Brihaspati has ordained. ", 

14. " Gained by the solution of a difficulty " : as where one 
agrees with another, " If you resolve this well, then will I give 


^ II. Cole. Dig., 449, CCOL, s 1], Cok‘, Dig., 44H, CVOXMX^ 
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you SO luucli wealtli What is obtaiaed after tliis stipulation in 
consequence of a good solution of the difficulty, is impartible. 

15. Obtained from a pupil : that is, from one to whom 
instruction has boon afforded. 

IG. Officiating as a priest : that is, what has been received 
as a fee, for having performed for a person the duties of a family 
priest Porohita^-’). 

17', Also on the occasion of ono having propounded a qnes* 
tion, relative to any particular science, what he bestows on a 
person, through satisfaction, at having received from him a com- 
plete answer. 

18. likewise for determining a doubtful point : that is, 
for a determination on a question, proposed with a view to the 
removal of a doubt, and in this form : I will give this gold or 
other consideration to him, who dispels my doubts on this point of 
law^^: — What in fact is gained (after such a proposition • being 
made,) for having dispelled the doubts of the proposer. 

19. ' Or what is gained by a third person deciding justly between 
two disputant parties, who mutually appeal to him for his judg- 
ment, in the determination of a doubt in a matter of dispute. 

20. Or for the display of knowledge : the meaning of which 
is, what has been receivetl as a present or so forth, for having 
brilliantly exhibited one's own knowledge in the sacred ordi- 
nances, &c. 

21* Ho by [success in] disputation " ; that is, what has been 
obtained by getting the better of another in an argumentative dis- 
cussion, 

22. So likewise, when any particular thing is to be given to 
one of several Brahmins who recites the Vedas in an admirable 
ntode;'^’ So also, what is gained by painters, goldsmiths, [or other 
artificers,] by the exercise of an art or science. 

28. Also what is obtained by winning from another at 
play these are gains of science, and impartible. 

24* Kdtydyana has stated a special rule: Wealth gained 
through science, which was acquired from a stranger, while receiv- 
ing a foreign iiiaintenaiice, is termed acquisition through learning^', ^ 

25* Therefore, an acquisition made through science imparted 
by others, than a father or an uncle and the rest, [of the acquirer's 
own family,] and without the expenditure of the Joint stock, must 
be shared with parceners more or equally learned, but not with 
those who are loss so, or who are wholly ignorant* 


^ lb pole. Big., m, ooo:^Byii. 
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On property not Uahle to partition, 

1. On this subject Narada says : Excepting wealth gained 
by valour, property received with a wife, and the gains of science, 
which three are impartible ; as also a paternal gift made through 
aSection ^ 

2. The meaning of this texb is, that since the gains of valour, 
what has been obtained from the parents-in-law, &c., on account of 
having espoused a wife, the gains of science, and what has been 
received through affection from a father and others, are indivisi- 
ble; therefore, setting these four aside, the rest [of the wealth] is 
partible. This is connected with the subject of partition of 
inheritance. Manu says : Wealth acquired by learning, belongs 
exclusively to him who acquired it. So does anything given by a 
friend, received on account of marriage, or presented as a mark of 
respect to a guest ^ 

3. Given by a friend : obtained from a friend. 

4. Received on account of marriage that is, obtained 
from the parents-in-law, by reason of having become their son-in- 
law. 

5. Presented as a mark of respect^^ ; obtained for officiating 
as a priest. Manu declares : What a brother has acquired by 
labour and skill, without using the patrimony, he shall not give up 
without liis assent, for it was gained by his own exertion 'h ^ 

6. So Yajnavalkya: Ancestral property, which had been 
before usurped by any one, and afterwards recovered by an heir, is 
not to be divided among the other heirs^ — nor are the gains of 
science 

7. Ancestral property before usurped ’h* supposing any one 
heir without the expenditure of the joint funds, or unaided by the 
exertions of the other heirs, to recover such property, it is not 
partible among them, 

8. He has stated a special rule regarding land : Land 
inherited in regular succession but which had been lost, and which 
a single heir shall recover solely by his own labour, the rest may 
divide, according to their due allotments, having first given him 
a fourth part^h^ 

9. Having given a fourth part of the land recovered, to him 
who recovered it, let all the rest divide the remaining three shares 
with him, according to the due proportions to which they are 
entitled, and take their respective allotments. 


^ Narada, XITI. 6. s Manu, IX. 208. 

*•* Mauuj IX. 206. ^ Yajnavalkya, II. 119. 

5ii^Oole.Eig.,464, CCCLIX. 
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11. What has been acquired by a separated or an unseparated 
parcener without the expenditure of the joint property, and without 

timpS’lT exclusively to the acquirer, and 

^ 12. riiG distinction, however, to be observed in reofard to the 
gams of scionco, has already been declared. 

lo. Mann and_ Vishnu have both declared other descriptions 
of proper y to bo indivisible : « Clothes, vehicles, ornaments, pre- 
pared food, water, women, and furniture for repose or for meals 
arc declared not liable to distribution”.! ^ 

14. “ Clothos ” : apparel for the body. 

15. “Vehicles”: such as carriages, horses, &c. 

16 . “Oniamonts” : rings, &c. 

17. “ Prepared food ” ; sweetmeats, &c. 

18. “Water”: in wells or tanks. The water contained in 
walls and tanks, lyhicli have all along belonged to the father and 
the rest, is not divisible like other property: but must be taken 
by each co-heir according to his need. A text declares: “The 
water of wells and tanks must bo drawn up and used by turns” ® 

19. “Furniture far repose and meals”, such as the couches 
and scats adapted to the use of each co-hoir, and the vessels used 

by oacii for tla; piirptissos of eafcing and drinking. 

;20. Tims Vyasa: “ A seat, a couch, a place of sacrifice, a 
neidj a yeliude, dressed food, water and women, are not divisible 
among kinsmen ”.’® 

21. “A place of sacrifice”: that is, where sacrifices are 
made, or tho imago of a god is placed ; but not wealth obtained bv 
saenficmg, since that has already been included in the gains of 
science, '.riius Katyayana : “ The path for cows, the carriage-road 
clothaR and any thing which is worn on the body, should not be 
divided, nor wliat is requisite for use, nor intended for arts. So 
Bnhaspati declares”. ■' 

22. “ What is requisite for use ” : what is serviceable, such as 
books, for the use of the learned, should not bo divide;! with fools. 

23. Therefore, hooks must not he taken by the io-norant 
parceners ; they belong to such of the parceners as are learned. 

24. But tho ignorant brother must receive from tho loariiod 
•parcener some other article, equivalent to the share of the books to 
which he is [othorvviso] entitled, or else the value itself thereof ; 


> Mann, rx. 210, 

? Brifcaspafcf* XXT. 
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for if it be assumed that the ignorant parcener has no right what- 
ever in the books^ then^ supposing books alone to consutnte the 
common property, when a partition took place, the ignorant 
parcener would be entirely deprived of his share, 

25. This is, however, inadmissible, since it would be at vari- 
ance with the text, which declares: They who are born, and 
they who are yet unbegotten, and they who are actually in the 
womb, all require the means of support: and the dissipation of 
their hereditary maintenance is censured 

26. Nor must it be supposed, that the application of this 
text is limited to other cases than the one in question ; for if a 
true conclusion is obtainable without [such] limitation, an errone- 
ous one is arrived at by the supposition [of it]. 

27. In like manner, whatever is adapted to the exercise of 
the arts, should belong to those of the heirs who are artists, and 
not to the unskilled. The rule above stated holds equally good in 
this instance. 

28. Sankhaand Likhita declare : No division of a dwelling 
takes place: nor of water-pots, ornaments, and things not of 
general use; nor of women, clothes, and channels for draining 
water. Prajapati has so ordained 

29. A habitation, a garden, or the like, which has been con- 
structed by one of the heirs, within the premises, belonging to the 
dwelling-house, during the life-time of the father, is also imparti- 
ble ; for it is fair to presume, that as the father did not prohibit, 
he permitted it. 

30. This is likewise to be understood, supposing another of 
the heirs to have constructed a similar habitation or the likOj 
within the premises of another dwelling-house [belonging to the 
father]. 

81. Things not of general use'^ utensils for purposes of 
food; culinary, &c, 

32. Women : other than female slaves. 


OHAPTEB V. 

On a second partition of property after the reunion 

OF CO-PARCENERS. 

1. Keunion is in the first place described for the purpose of 
explaining a partition made by reunited co-parceners. 


1 I, Cole. 411, XII. 
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2. On tills subject^ Briliaspati says : He who being once sepa- 
rated, dwells again^ tliroogli affection^ with, his father, brother, or 
paternal uncle, is termed reunited ^ 

3. Therefore, where a person has been once divided from his 
father and the rest ; — afterwards the former partition is annulled 
by mutual consent of the separated parties, and in consequence of 
an agreement being concluded to the following effect, the wealth 
which is thine, is mine,’^ — ^Hhat which is mine is thine/^ they 
resolve on dwelling in the same abode. This is considered 
roiinion, 

4. Here, since the father and the others are particularly speci- 
fied, reunion tjikes place only with those who are mentioned, and 
not with nophews and the rest, who are not named ; otherwise, the 
specific mention of father and the others would be unmeaning. Such 
is the opinion according to the Daya-Bhaga. 

5* The followers of the Mithila school are of opinion, that theuse 
of the term *4‘athcr and the rest, is illustrative, and that reunion 
takes place, when those, whose right to a share of the common pro- 
perty is established l>y their birth, reassociate, after having once 
separated ; couseciuently, that reunion can occur with nephews 
and the rest. 

6. Witli regard then to a partition made by reunited par- 

■ceners : 

7. In a second partition, made by reunited brothers, the eldest 
son has no right of primogeniture, but all the brothers of the same 
class must have equal sliares, Brihaspati says : Among brothers, 
who being once separated, again live together, through mutual 
affection, there is no right of primogeniture, when partition is again' 
made ^ 

8. Hero among brothers or others, connected by parity of rela- 
tionship, rcassociated and iinassociatod, the reunited parceners 
are first exciuHively entitled to the wealth of the deceased reunited 
parcener. For a text which will be hereafter quoted, declares, 
that A reunited [brother] shall take the share of his reunited 
[co-lioir] ^b'^ 

9. In default of such reunited parcener, the divided parceners 
related as above, arc entitled to the succession. 

10. In like manner, supposing a father, who has made a par- 
tition among his sons, and taken for himself the share allowed him 
by law, while iinassociated with his sons, to beget another son, and 
afterwards to die, then this son born subsequent to the partition, 
is entitled to his father^s share of the wealth ; and not a son who 
was formerly separated. 


^ Briliaspati, XX?. 72?* « Brihaspati, XXV. 7i?. 

® Yajaavallsja, IL 138* 
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11. In like manner the son, who is born after a partition, is 
not entitled to share in the partition of [the wealth of] the brothers, 
who were formerly separated [from the father] . 

12. Thus Brihaspati says: The younger brothers of those, 
wdao have made a partition with their father, whether children of 
the same mother, or of other wives, shall take their father^s share. 
A son born before partition has no claim on the paternal wealth ; 
nor one, begotten after it, on that of his brother. They have no 
claims on each other, except for acts of mourning and libations of 
water 

13. The younger brothers : that is, those born subsequent 
to the partition. 

14. If a father should die after having reunited himself with 
any one of his sons whomsoever, then his wealth is equally shared 
by the reunited sons and those born subsequent to the partition, 
according to the text [of Mann and Narada] that A son, born 
after a division, shall alone take the paternal wealth ; or he shall 
participate with such [of the brothers] as are reunited with the 
father 

15. A special rule is however to be regarded : where an acquisi- 
tion has been made by a reunited father, by means of his individual 
wealth, and through his own personal labour and exertions, such 
acquisition shall belong exclusively to the son born afterthe partition, 
and not to another son who was reunited. 

16. Brihaspati says : All the wealth which is acquired by the 
father himself, who has made a partition with his sons, goes to the 
son begotten by him after the partition. Those born before it are 
declared to have no right^\‘^ 

17. Here by the use of the word himself/^ the author shews 
the acquisition to have been made with individual wealth, and by 
means of personal exertion. 

18. In like manner, a debt incurred by a disunited father on his 
own account alone, shall be discharged by the son born after par- 
tition exclusively. ^^As in the wealth, so in tlie debts likewise, 
and in gifts, pledges, purchases^^'^ being the remainder of the text 
above quoted. (16.) 

19. Where, however, a debt has been incurred by a reunited 
father, for the sake of the community, it shall be discharged both 
by the reunited parceners, and the sons born subsequent to a 
partition. 

20. ^ One born after partition, is one who has been born of a 
conception which took place subsequent to partition, for without 
conception, there can be no act of procreation. 


^ Brihaspati, XXV. 17, 18, 20. » Briliaspati, XXY. 19, 

» Manu, IX. 216. % Ihid, XXV. 20. 
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21. Ilcnco, )f a partition Lu made among sons, wliilo tLe concep- 
tion of the woman ho yet unknown, then the property which had been 
divided must bo rc-collected and a second partition take place at 
which the son born of such conception, will bo entitled to his share 
with those brothers who had formerly separated ; but the paternal 
wealth must not be sliarod with him. 

22. "What has boon declared with regard to the right of a son 
bom aUei ^ptU tition to succeed to tlio wealtli of liis father^ relates 
to a tatlier s own ac(juisition, since it is impossible that any partition 
of the ancestral property should take place until the mother’s and 
the step-mother s courses have ceased, and supposing even such a 
partition to have been made by mistake, it would have no effect as 
being contrary to law. 

23 All sons, whetber born subsequent f o partition or otherwise, 
arc entitled to participation in such property; consequently, if a 
father should accidentally have made a .partition of ancestral 
pioperty consisting of land, Ac., and live separate after having taken 
the share, to which ho is by law entitled, still the sou born after 
partition, would bo entitled to obtain fi’om his brother and the I'est 
a share in tlui wealth derived from the grandfather, and the former 
partition having been illegally made, must bo considered null and 
void. 

. Tho text of Vislinu on this point declare.s, that Sons, with 
whom tho latlior has made a partition, should give a share to the son 
born after the distribution * 


CHAPTER VI. 

On rAirrrnox ji.Uie by a eathbe of ancesi'kai,, and of ms 

OWN AC'UUIUEP FfiOPBETY. 

1 . A partition made by a father of his own acquired wealth, is 
regulated by his will alone ; but in regard to a partition of the ances- 
tral property, the circumskmco of tho cessation of tho mother’s 
courses must be associated with the father’s will. This is tho 
difference. 

2. Thns^ Vishnu declares ; “When a father separates his sons 
from himself, his will regulates the division of his own aciiuired 
wealth”.^ 

3. But in regard to ancestral property, Gautama says ; “After 
the father, lot sons share his estate, or while he lives, if the mother 
be past child-bearing, and he desire partition 

_4. It should not bo argued that this text of Gautama is also 
applicable to a father’s own acquired property ; for if it bo alleged 


I Vislinu, .WII. 3. 


’■* VisliBu, XVII. 1. 
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tliafc partition of tlie fatlier^s acqmred wealfcli takes place indeed on 
the cessation of tbe mofclier^s coni’ses^ it would follow that the text 
[of Gautama] wkicli declares: A son begotten after partition 
takes exclusively the wealth of his father^^ would be wholly useless : 
since no son can be born on the extinction of the mother's courses. 

5. It must not be asserted, that this last cited text of Gautama 
relates to ancestral property, and is, consequently, not useless, for 
vsupposing such to be the case, a son born after partition, would be 
debarred from participation in the ancestral property, and conse- 
quently deprived of subsistence : which is forbidden by the text, 
declaring They who are born, and they who are yet unbegotten, 
and they who are actually in the womb, all require the means of 
support and the dissipation of their hereditary maintenance is 
censured".^ 

6. Nor should it be said that the son begotten after partition 
would not be deprived of subsistence, since he would be entitled 
after his father's death to that share of the ancestral property, which 
had been taken by him, for, supposing the father to have dissipated 
the whole of such property, the son would inevitably be deprived of 
subsistence. 

7. The fact then is that this text of Vishpu : When a father 
separates his sons from himself, his will regulates the division of his 
own acquired wealth is, useful, as shewing that the father^s will 
is absolute in regard to the division of this wealth, and accordingly, 
that the text of Gautama which requires the concomi fancy of the 
cessation of the mother's courses with the will of the father, is 
strictly applicable to ancestral property. This is correct. 

8. Hence at a partition made by a father of his own acquired 
^vealth, he may take as much of it as lie pleases, and divide the 
remainder among his sons according to the text of Vish};ui already 
quoted, and the following text of Harita: A father, during his 
life, distributing his property^ may retire to the forest, or enter into 
the order suitable to an aged man ; or he may remain at home having 
distributed small allotments, and keeping a greater portion. Should 
he become indigent, he may take back from them''.^ 

9. The order suitable to an aged man '' : that is, the order of 
an ascetic. 

10. Should he become indigent " : meaning, should he have 
spent the whole of his wealth. 

11. If a father should give to any one of his sons a greater 
share, by reason of his good qualities, or of his piety, or of Ms 
having a numerous family, or of his incapacity, such a distribution 
is authorized by law. 

12. Nm’ada says : such as have been separated by their 


1 L Cole. Big., 411, XII. 
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fatliei’ witli^ eqiialj gi'oater or loss allotments of wealth, that is a 
lawful distribution : for the father is lord of all 

13. ^Mjord^^; tliat is, possessed of the power to alienate at 
pleasure : consef|ucntly, this text relates to property acquired by a 
father himself, by reason of the impossibility of the existence of 
such a power as above described, in regard to ancestral wealth. 

14. A lather must not, however, while afflicted by sickness or 
disorder, or kbouring under distraction of mind, or inflamed with 
anger, or infiuencod by partiality for the son of a favourite wife, 
distribute a, less or greater share to one of his sons, without the 
existence of any of the causes above-mentioned : for the text of 
Narada declares, A father who is afflicted with disease, or influ- 
enced by wrath., or whose mind is engrossed by a beloved object, 
or who acts otherwise than the law permits, lias no power in the 
distribution of the estate ^ 

15. '^ Engrossed by a beloved object ’k such as excessive 
partiality, for the son of a favourite wife. 

10. But when a father makes a partition of the ancestral pro- 
perty, ho may take two shares for himself, and allot to each of his 
sons a single share : for the text of Brihaspati wdiich declares : 
^^The father may himself take two shares at a partition made in 
his life-time relates to ancestral wealth, 

17. It must not be supposed that this text refers to the 
fatherk own wealth, since it would contradict the texts of Vishnu 
and the rest, wdiich declare, that what a father may in such case 
take, depends entirely upon his own will ; and as he may take a 
greater or less share, at his pleasure, the restriction of two shares 
only, would be unmeaning. 

18. A fatlier lias not the power to make an unequal distribu- 
tion of ancestral property, consisting either of land or a corrody, 
or slaves, even th<.)ugli any of the causes before mentioned, namely, 
the superior (|iialilicatit)ns of one particular son, &c., should exist, 
and the text of Yajilavalkya which declares : ^^The ownership of 
father and son is the same in land, which was acquired by his 
father, or in a corrody, or in chattels is intended to restrain the 
exercise of the father\s will ; for it is impossible that, as long as 
the father, the owner of the ancestral property, continues to sur- 
vive, his sons should have ownership' therein. 

19. But the father possesses a power in regard to ances- 

tral property, other than land, &c., such as pearls, gems, similar to 
that which "lie has in the disposal'of his' own acquired wealth. 
Yajilavalkya declares: The father'/is.' master of the gems, 

pearls and corals, and of all ; but neither the father, nor the grand- 
father is so, of the whole immoveable estate 


» K.lirla, XII r. ll>. 
‘4 Ihkh MIL 16» 
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20. Here, by tlie specification in tbe first instance^ of geim^ 
f earls and corals , and afterwards by the use of the word all^ gold 
and other effects, exclusive of the three descriptions of property, 
consisting of land, &c., are intended. The word rvliole^ again, 
which occurs in the second portion of the above text, is made use 
of for the purpose of showing, that a prohibition does not exist 
ag’ainst a gift of immoveable property, not incompatible with the 
due support of the family. Thus it is stated in the Daya-Bhaga, 

21. In like manner, a father may, at his pleasure, allot to his 
son, the deduction of a twentieth from his own acquired wealth, 
or the ancestral property. Y^jnavalkya says : '‘'If a father make 
a partition, let him separate his sons at pleasure, and either give 
the eldest the best share, or if he choose, all may bo equal 
sharers ^ Here the first half of this text relates to a father’s own 
acquired wealth, and the last refers to ancestral property. This is 
the opinion stated in the Diiya-Bhaga. 

22. When a father makes a partition of his own acquired pro- 
perty, he should give a share equal to the share of a sou to such, of 
his wives, as are destitute of male issue. A text of Vyasa declares : 
"Even childless wives of the father are pronounced equal 
sharers”.^ 

23. The expression " of the father ” in the genitive case serves 
to denote, that this distribution is made by him: for it will be 
hereafter stated, that step-mothers ax'e not entitled to shares, at a 
partition made by sons. 

24. This donation of equal shares occurs where no peculiar 
property has been bestowed on a wife by her husband and the 
rest. So Yajfiavalkya says : " If he make the allotments equal, 
his wives, to whom no separate property has been given by their 
husband or their father-in-law, must be rendered partakers of like 
portions 

25. Where peculiar property has been bestowed on some 
of the wives, the other wives destitute of male issue must be ren- 
dered by the father partakers of wealth, to the same amount* 

26. But where such peculiar property has not been given, 
then they must be rendered equal sharers with the sons. This is 
the law in the case where the sons are made equal sharers. 

27. According to the opinion of the Misras, where a father has 
allotted lesser shares to his sons, and reserved the greater portion 
for himself, equal shares must be made up to his wives from his 
own portion. 

28. In the case however of peculiar property having been 
given, [to all the wives,] then they will only receive half a share 


1 Yajuavalkya, 11. 114. " 2 II. Oole, Big., 243, LXXXIY 

a YdiSavalkya, II. Ho. 
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by tbe rule o_£ analogy observed in the case of a snperseded wife, 
who has received peculiar property, and who is entitled to receive 
only half the gratuity [otherwise] given to a wife on her super- 
session, 

29. So the toxt of yfijnavalkya j “To a woman, whose bus- 
band marries a second wife, lot him give an equal sum, as a com- 
pensation for the supersession, provided no separate property have 
been bestowed on her ; but if any have been assigned, let him allot 
half ”, ^ 

80. The wealth which is bestowed on a first wife, by a man 
desirous of marrying a second, is termed a gift of supersession, 
for the object of it is to contract a second marriage. 

31. As much as lias been given to a second wife, so much 
should be bestowed on the first wife. This is the meaning, and it is 
conformable to the opinion of the Daya-Bhaga. The Misras how- 
ever assert, that when peculiar property has been bestowed, then 
there is no gift of a half share, since it is not enjoined by any text. 

82. The son of a Sudra by a female slave may, at the will of 
his father, bo rendered an etjual sharer with the son born of hia 
wedded wife. On the death of his father, he is entitled to half a 
share ; in default of such a brother, and of a daughter’s son, he is 
entitled to the whole of his father’s wealth : but if there be a 
daughter’s son, he must be made an equal sharer with him. 

.8.3. Thus Ynjuavalkya declares: “Even a son begotten by a 
Sudr.t on a female slave, may take a share by the father’s choice : 
but if the father be dead, the brothers should make him partake 
of the moiety of a share : and one who has no brothers, may 
inherit the wliole property in default of daughter’s sons 2 

34. “ By the fatliei'’s choice ” : that is, at his pleasure. 

3 . 0 . “In default of daughter’s sons”: but if there be a 
daughter’s stm, then the son of the SudrA will be entitled to partici- 
pate equally with him. The participation is in this case equal, 
according to tlie rule by which it is thus settled, when no specifica- 
tion exists to the contrary. It is so stated in the Daya-BhAga. 


CHAl’TER VII. 

On I'ABTITION l!Y BROTHERS AFTER THE FATHER’S DEATH. 

1. Partition by brothers is not lawful during the life-time of 
the mother, notwithstanding ownership of wealth is vested in them 
on the death of the father. The text of Manu, “ After the [death 
of the] father and the mother, the brothers, being assembled, must 
divide equally the paternal estate : for they have not power over 


' ydjftavalkya, TI. 14S. * yiifiavalkya, II. 133 and 13#. 
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ifcj 'while their parents live indicates that partition should take 
place after the death of the motheri 

2. If, however, a partition be made during the life-time of the 
mother, then she must be made an equal sharer with her own sons, 
according to the text which declai^es that the mother should, on the 
decease of her husband, be made an equal sharer with her sons. 

3. Here since the term mother relates to the natural parent, 
the step-mother does not participate, but she must be maintained 
by giving food and raiment. 

4. In like manner, in a partition about to be made of the 
grandfather^s wealth by grandsons, the grandmother must be 
made an equal sharer. By the expression ‘^similar to mothei’s 
in the text, All grandmothers are pronounced similar to mothers’^, ^ 
it is shewn, that as the mother is entitled to an equal share in a 
partition of her husband’s wealth, made by her own sons, so in a 
partition about to be made of the grandfather^s wealth by grande 
sons, the grandmother has an equal share with them. 

5. In this case likewise, the rival wives of the grandmother are 
not entitled to participate; they need only be maintained. 

6. For the reason above stated, (§ 3) the term grandmother 

refers exclusively to the natural parent of the father. This is the 
received opinion : alfchough in fact, considering the use of the 
words and ^^grandmothers (in the plural number) in the 

text above quoted, it is reasonable, that the rival wives of the 
grandmother should be allowed to participate. 

7. But the followers of the Mitliila school assert, that the word 
mother in this text of Brihaspati : The mother should on the death 
of the husband, be made an equal sharer with her sons intends 
also the step-mother, in support of which opinion, they adduce the 
following text of that author of the same import : In his default, 
the mother is an equal sharer with her sons ; mothers are equal 
sharers with them, and daughters are entitled to a fourth part 

8. ^"^In his default’^: in default of the father, when a parti- 
tion is about to be made by grandsons. The mother : she who 
has male offspring. Mothers ” ; step-rnothers, destitute of male 
offspring ; all these are sharers in equal proportions with their 
sons. 

9. The sisters also of these sharers must be rendered partici- 
pators to the amount of a fourth share receivable by their brothers 
respectively, for the purpose of marriage. 

10. The followers, however, of the Mithila school assert, that 
the sisters should be made partakers of as much as will suffice for 
the object of their marriage, and according to their opinion also, 


^ Mann, IX. 104, 

? n. Cole. Dig., 243, LXXXIV, 


s^Brihaspati, XXV. '6 k 
" Ibid, XXY. 7. 
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tlie rival wivcjB of tlie grandmother are CDtitled to participate in 
the wealth of their liu.stjaiid. It should be understood thus. 

11. A partition made by brothers of the same class^ is of two 
descriptions ; either with specific deductions or ecjiiah A text [of 
Biihaspati] declares: ^^Partition of two sorts is ordained for 
co-hcirs : one in the order of seniority, the other by allotment of 

equal shares 

12. Order of: seniority : indicates partition by the mode of 
deduction. It nuist not, liowevcr, be supposed that because the 
mode by c(|ual division is more gcnei'ally practised, and the mode 
by deduction seldom observed, tliat the former is the only mode 
sanctioned by law', and the latter unauthorized : for a partition by 
the mode of deduction may take place at the will of [younger] 
brothers by reu-Hoii of greater veneration [for their older brother], 

18. But tln^ mode by equal division is the only one adopted in 
the present age, because younger brothers are now-a-dajs seldom 
met with, who entertain this great veneration, and elder brothers 
deserving of it are [equally] rare. 

14. ‘SSeniority : that is, priority of birth among brothers, 
all born of mothers or step-mothers alike by class. A text of 
Manu cleclarcH : As l>etween sons, born of wives equal in their 
class [and] without [juiy other] distinction, there can be no 
seniority in right oi the mother; but the seniority ordained by 
law is according to birth 

15. Women equal in their class : that is, of the same class. 

10, An appointed daughter and a legitimate son are entitled 
4o equal participation. The appointed daughter is not entitled to 
the share of an idder brother by reason of priority of birth, for a 
text of Manu declares: ^^Buta daughter having been appointed 
to produce a son fur her father, and a son [begotten by Himself] 
being afterwards born, the division of the heritage must in that 
case bo equal : since there is no right of primogeniture for a 
w’OEian 

17. The (leiluctioii of a twentieth takes place only ’in the case 
of partition among brothers not uterine, but in a partition made 
among brothers of the whole blood alone, the eldest is entitled to 
two shares* Thus Briliaspati declares; All sons of regenerate 
men, born of women alike by class, should share alike, after giving 
a deduction to the eldest 

18. WoHieii alike by class’’; meaning, where there are 
several of themu Since the mention of a deduction occurs in this 
text with respect to sons born of [different] wotoou alike by 
class”, therefore, what has been declared regarding the eldest 

^ Brilmsimti, XXy, 7. IX. 134, 

a llmii, IX, 105. * Ibid, IX, U7. 
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taking two stares^ by that part of the text of Manu, which says : 
•^^Let the eldest take a double share and also by the text of 
Gautama: ^^Let the first-born have a double share must be 
understood to apply to the case of a partition made among uterine 
brothers alone, according to the principle which recognizes a 
special provision, limiting the operation of a general rule, 

19. Further, since the above cited text [of Brihaspati] specifies 
women alike by class Brahmin and other sons born of 

women of different castes are entitled in their due order^ to four, 
three, two and one share. Thus Manu declares : Let the son of 
the Brahmini take four parts ^ the son of the Kshatriya three ; 
let the son of the Yaisy^ have two parts ; let the son of the Sudra 
take a single part [if he be virtuous] 

20. A Sudra is entitled to one share, because he is bound to 
perform certain religious initiatory ceremonies, after the birth of 
his son. 

21. The term regenerate in the above quoted text of 
Brihaspati (§ 17) is merely illustrative; consequently, the deduc- 
tion of a twentieth, and the other [namely, the double share,] take 
place even in favour [of the eldest son] of a Sudra, who is equally 
entitled to a larger share, since he, without distinction, confers 
benefits by delivering his father from the hell, named Put. 

22. Therefore, the text of Manu, which declares : For a 
Sudrii is ordained a wife of his own class and no other : all pro- 
duced by her shall have equal shares, though she have a hundred 
sons^^^ should be considered as prohibiting the marriage of a 
Sudra with a woman of a different class, and declared for the 
purpose of forbidding an unequal distinction by reason of difference 
of class; not as prohibiting the deduction of a twentieth, &c. 
This is considered to be right. 

23. In a partition made between legitimate and adopted sons, 
the legitimate son has two shares, and the adopted sons who are 
of the same class with the father, take one share ; but adopted 
sons belonging to an inferior class, are not entitled to any share. 
They need only be, supported with food and raiment. 

24. Narada declares : All these sons are pronounced heirs 
of a man, who has no legitimate issue by himself begotten, but 
should a true legitimate son be afterwards born, they have no right 
of primogeniture. Such among them as are of equal class [with 
the father], shall have a third part as their allotment; but those 
of a lower class must live dependent on him, supplied with food 
and raiment 

25. Heirs’^ : that is, partakers of the father’s whole estate, 
^^Such among them’^; meaning, such sons as are of equal class 
[with the father]. 


1 Manu, IX. 117. 
® im, IX. 153, 


3 Manu, IX, 157. 
Mot found. 
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2(n A partition sliould be made by sons of the wealth of their 
deceased father^ which remains after discharging his debts; or 
with the consent of tlie creditoi\s^ the partition may take place first, 
and the debts be afterwards discharged. 

27. Nura,dn> declares : What remains of tlie paternal in* 
heritanco uv(3r and above the father's obligations, and after pay- 
ment of his debts, may bo divided by the brothers; so that their 
father continue not a debtor 

2H. llcro from the expression, so that the father remain not 
a debtor it appears, that the debts may be cleared off subsequent 
to the paidition : otherwise, it would he unmeaning. 

29. In like manner, whatever excess has been expended by 
one brother, in cunsequenco of his having a large family, should 
not be taken into account at the time of the partition. But 
a partition should bo made of the wealth, which is actually 
forthcoming. 

30. The text of Narada declares ; Among unseparated kins- 
men, let not one restore what has been expended. A partition 
should take place of the visible wealth, corrected for income 
and expenditure - 

31. From the use of the particle in this text, the 

meaning of the word is intended to be conveyed. Consequently, 
having compared the amount of the wealth, which had accumulated 
at a time when no partition had taken place, with the amount 
expended, a di\dsiou should be made of the balance actually 
remaining, 

32. Vyasa- has declared, that the initiatory ceremonies of un- 
initiated brothers and sisters, shauld be performed from the 
paternal wealth ; Uninitiated brothers should be initiated from 
the father'^s wealth by those elder brothers, for whom the cere- 
monies have been already performed and the sisters should also 
bo disposed of in marriage ; if there be no wealth of the father, 
they must be initiated at the expense of their brothers. A text of 
Nlrada recites : IE no wealth of the father exist, the ceremonies 
must without fail bo defrayed by brothers already initiated, coiitri- , 
huting funds out of tlioir own portions' ■ 


. GHAPTIR.VIIL^. . 

Oh this OiSTElBUTIOH OF EFFEOrS COHCEALEl). 

1. The partition of effects concealed by some one parcener 
at the time of partition, and subsequently discovered, is next 
declared. 


' H&atiji, XliL 32. 
^ Mol foluid, 


3 II Cole. Big., 207, CXXT. 
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2. On tills subject the following text of Mann occurs : When 
all the debts and wealth have been justly distributed according to 
law^ any thing which may be afterwards discovered^ shall be 
subject to an equal distribution ^ The distribution of such con- 
cealed effects with the concealer^ should be exactly conformable 
to that which had been before made. A less share is not to 
be given to him by reason of his concealment^ nor is he on that 
account to be altogether excluded from participation. This is 
the meaning of shall be subject to an equal distribution^^. It is 
not intended by the text, that all shall share equally in the 
concealed effects, as there exists not any reason for the prohi- 
bition of the deduction of a twentieth, and it would moreover 
follow, that the Brahmin and KshatriyjJ sons would pai’ticipate 
equally. Thus Katy%ana declares : Effects which are withheld 
by them from each other, and property which has been ili-dis- 
tributed, being subsequently discovered, let them divide in equal 
shares. So Bhrigu has ordained 

3. “Subsequently discovered : by this it is shown, that 
partition is to take place of the concealed effects alone, and not 
that a second partition is to be made, of what has already been 
once divided, 

4. “Property which has been ill-distributed intending that 
property, of which a distribution has been made contrary to law, 
through error and the like ; it must be again divided according to 
law, for that part of the text of Manu, which declares : “ Once is the 
partition of inheritance made^^,^ is intended to forbid a second 
partition after the first has been legally made, it is therefore 
settled, that the division of concealed property must be made with 
the person, who concealed it, as has already been declared. 


CHAPTER IX. 

On the ALLOTMeI^T oi' a share to a C0-PAECE|rER RETURNING PROM 

AIJEOAD* 

1. Brihaspati declares : “Whether partition have or have not 
been made, whenever an heir appears, he shall receive a share 
of whatever common property there is 

2. “An heir^^ : any one who is entitled to inherit. 

3. “ Common property ; common to all. 

4. Further, “ Be it debt, or writing, or house or field, which 
descended from his paternal ancestor, he shall take his due share 
of it, when he comes, even though he have been long absent/^ 


^ MeIbu, IX. 218. 3 Mann, IX. 157. 

^ II dole Dig., 486, COCDXXVIl. Brihaspati, XXV. 22 


PAHTTTION BETWEBK SONS BOEN OF THl SAME MOTHEB, &C. ISS 

5. Bj this, it is not meant that he alone shall take his due 
share of it, but that his descendants^ (who are sapindas) down to 
the seventh decree, shall also take their shares, — as the same 
anthor has declared : If a man leave the common family and 
reside in another country, his share must no doubt be given to his 
male descendants, when they return. Be the descendant, third, 
fifth or even seventh in degree, he shall receive his hereditary 
allotment on proof of his birth and name. To the lineal descend- 
ants, when they appear of that man, whom the neighbours and old 
inhabitants know by tradition to be the proprietoi’, the laird must 
be surrendered by liis kinsmen 

6. Old inhabitants ; meaning cognates, 

7. Neighbours ’’ : those i*esiding in the vicinity. 

8. Land^^ ; this expression is merely used illustratively for 
any description of common property. 

9. Therefore, it is a settled point, that one who travelled in a 
foreign country, at a period when no partition had taken place, 
and returned after a long lapse of time, as well as his descend- 
ants, as far as the seventh in degree, after they shall have made 
themselves recognized by the elder inhabitants and neighbours, 
shall obtain a lawful share of the heritable wealth. 

10. This is the law relative to the allotment of a share to a 
parcener, who had journeyed into a strange land. 

11. Blit deseendaiits only, as far as the fourth degree of one, 

who had remained all ah >ng in his own country, are entitled to 
share his wi^alth, for it has been formerly declared, that the fifth 
in descent and the rest confer no benefits on a deceased owner, 
since they are not competent to present funeral oblations to him at 
solemn obsequies. ■ ■ 


CHAPTim: X; ■ 

On PABfITlON BETWEEN SONS BOBN OF THE :SAME HOTHEB, BUT 
OF' DIFFIEENT: FATKIES. 

1, Vishnu says: If there ^nre two: sons begotten by two 
fathers, but born of the same mother, let. .'each of them take that 
which was the father’s property and not the other”. ^ Let the son 
take the wealth of him, from whosesoever seed he is produced, 
and not the other, that is, the son born from another’s seed should 
not take it. Such is the meaning* . 

2. The law regarding equah &c?., does not therefore apply to 
this case. 


t Britaspati, KX7, 24 md 26. 


3 Not found in Vishnu, 
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3. In like manner^ in a partition by sons of this description, 
let each son take, (exclusively of the other) of the wealth of their 
mother, what was given to her, by their fathers respectively, 
according to the text of Narada which declares: ^^If two sons 
begotten by different fathers contend for the wealth of the woman, 
let each of them take that which was hjs father^s property and not 
the other ^ 

4. In the case, however, of an acqiiisition ii}.ade exclusively 
by the mother, the participation is equal. 


CHAPTER XL 

On THB roWER op one parcener to make a donation or other 

ALIENATION OP JOINT PROPERTY. 

1. Some maintain, that a gift cannot be made by one 

[parcener] of joint property, a prohibition against such transfer 
being contained in this text [of Brihaspati] : The prohibition of 
giving away, is declared to be eight-fold: A man shall not give 
joint property, nor his son, nor his wife, nor a pledge, nor all his 
wealth, nor deposit, nor a thing borrowed for use, nor what he has 
promised to another they have further deduced the want 

of the right of one parcener to make a gift of the whole immove- 
able estate, or of what is common to the family, from the two 
following texts of Vyasa : ‘^A single parcener may not without 
the consent of the rest make a sale or gift of the whole immoveable 
estate,nor of what is common to the family authority Separated 
kinsmen, as those who are unseparated, are equal in respect of 
immoveables; for one has not the power over the whole, to give, 
mortgage or sell it^\^ 

2, The opinion held by those who maintain the invalidity of 
a gift or sale [of joint property,] at the will of one parcener, is 
grounded on the doctrine, that co-parceners possess a general 
property in the estate: in fact, that all of them have a right to 
the whole estate. This opinion is incorrect; for it has been 
rejected by the author of the Daya-Bhdga, as unsupported by 
authority. 

8. Accordingly, the author of the Daya-Bhaga, having cited 
the texts of Vyasa, for the purpose of refutation, and taken up the 
argument maintained from those texts by those of the opposite 
opinion, namely, the want of authority of any single parcener to 
make a gift, says ; For here also as in the case of other wealth, 
there equally exists a property consisting in the power of disposal 

i Found in }Kmu^ IX. 191, ^ Brihaspati, XT. 2» 

a ^rihaapati, XXT, 93. 
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at pleasure and adds : But tlie texts of Vydsa^ exliibiting a pro- 
hibition^ areintoTuled to show a moral offence: since the family is 
distressed by a sale, gift or other transfery which argues a disposi- 
tion in tlio person to niako an ill use of his power as owner* They 
aro not meant to invalidate the sale or other transfer This is 
gettled* 

4* Ah ill the case of other wealth meaning wealth which 
is not commoiu 

5, ^niuro also^^: ‘^^in tho very instance of land held in 
(3ommon 

{]* ^'^E({ually exists’^ : intending that there is no distinction of 
ownership* 

7* Rinco, therefore, there is no general property of parceners 
in tho wlioio estate, it is fallacious to suppose, that a plurality of 
ownei's coustitutes community, and community must, therefore, 
be considered as meaning the state of not being separated. For 
as propriety (3xists in tlio common property, even before partition^ 
-there is nothing to prevent gift or other alienation by a parcener 
of his own sharo, even at that time. This is the opinion entertained 
by the author cf the Daya-Bhuga, who maintains a partial right to 
a certain portion [of the estate ascertainable by partition] vested 
in each individual owner. Accordingly Narada says: ‘'^Wlien 
there aro many persons s})rnng from one man, who have duties 
apart and aro separate in business and character, if they be not 
accordant in alTairs, should they give or sell their own shares, 
they do all that as tluw ])lcuise, for they are masters of theii' own 
wealth and tliercb}^ shows that in transactions about to be 
concluded l>y one parcener, ho has tho power to give or otherwise 
dispose of ids own share, without the consent of tlio rest. 

8. It slmiild not bo said, that this text refers to a state of 

separation, for sinecj tho want of ownership [by one parcener in the 
poidiou allottc‘d ia another] is in that case clearly dotennined, 
tlio consent of lothm* to tho transactions of the other, is totally out 
of the question. Such being the case, the text [of Brihaspati above* 
cited] which enumerates common property as not being a subject 
of donation, must lie considered merely in tho light of a pro- 
hibition, and not as meant to invalidate the transfer* It is thus 
stated ill tho Hmriti. Bagara and other books, ■ ^ " 

9. Therefore, a gift by a parcener of his own share of the 
common property is valid, whether such gift have been made 

aiitecodeat, or Bubsequent, to partition.' 
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CHAPTER XIL 
On Slave ey. 

SEOTIOR I. 

Descriptions of slaves. 

1. The debt incurred by a slave for tlie support of tlie family 
of bis master^ while in a foreign country^ or elsewhere, must be 
entirely discharged by the master. Manu says : Whatever con- 
tract a dependant may conclude for the benefit of the family, let not 
his master, whether in his own or in a foreign country, rescind 

2. A dependant : a slave. 

3. Contract debt, &c/^ Slaves are of fifteen descriptions 
and are thus described by Narada : One born [of a female slave] 
in the house of her master ; one bought; one received [by dona- 
tion] ; one inherited [from ancestors] ; one maintained in a famine ; 
one pledged by a former master; one relieved from a great debt; 
one made captive in war ; a slave won in a stake ; one who has 
offered himself in this form, ^ I am thine ^ ; an apostate from reli- 
gious mendicity; a slave for a stipulated time ; one maintained in 
consideration of service ; a slave for the sake of his bride; and one 
self-sold, are fifteen slaves declared by the law 

4. ^^Born in the house : born of a female slave in the house 
[of her master] . 

5. Inherited : obtained from ancestors. 

6. Maintained in a famine’^ : by reason of a dearth. 

7. Pledged by a former master -’ : granted as a pledge in 
consideration of a loan. 

8. One received ’’ : one who has consented to become a slave, 
in consequence of being relieved from a great debt. Such is the 
meaning. 

9. am thine’’: one who not being the slave of any one, 
surrenders himself in this form to slavery. 

10. An apostate from religious mendicity ” : abandoning the 
order of Sany4si. 

11. ‘^Stipulated”: one who, influenced by some motive or 
other, contracts an engagement in this form, I am thine for a 
certain period 

12. “ Maintained ” : one who has consented to become a slave 
even in a time of plenty, for the sake of obtaining a maintenance. 

IS. ‘‘A slave for the sake of his bride”: one who has con- 
sented to slavery under the influence of desire. Brihaspati says : 


^ Manu, YIII, 167. 


» Narada, V, 26—28, 
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the man who cohabits with the female slave of another 
should be considered as a slave for the sake of his bride ; he must 
perform work for her master like other slaves, or like- servants for 
pay 

14. Her master : the master of the female slave. 

15. Narada declares, as follows, respecting the apostate from 
religious mendicity : *^The man who is an apostate from religious 
mendicity, becomes the slave of the king, giving a pair of cows, 
and ho ought never to be emancipated or purified ^ 

1(5. Those only of the Kshatriya and Vaisya castes who thus 
apostatize, become slaves to the king: but Brahmins of this 
description shouhl sufTer banishment, in lieu of slavery. Thus 
Katyayana says: ^'Whore men of the three twice-born classes 
forsake religions mendicity, let the king banish a man of the 
sacerdotal class, a=nd reduce to slavery a man of the military or 
commercial class 

17, The ('xpression military or commercials^ appears in the 
form of a conjum.live compoimcl, and if considered in the [accusa- 
tive or] 2iid case, it becomes the object of the transitive verb. 


SECTION II. 

0)1 Emmicipation from slavery. 

]. Of the slave's above-mentioned, the fi.rst four: (one horn in 
the house, one houglit, one received, one inherited,) and the slave 
self-sold, are imt of right released from slavery, unless they be 
emancipated by the indulgence of their masters. 

2. A slave maintained in a famine becomes emancipated on 
re-paying what he consumed during the dearth and on giving a pair 

■of oxen. '■■■ ■ ■ 

e>. A shive maintained only ’b is enfranchised by relinquish- 
ing his nuuiiienaiice. 

d* A slave fur the sake of his bride ^b is emancipated by 

quitting her, 

5. A slave pledged ^b redeemed from his slavery to the 
creditor, on the re-payment of the debt incurred by his [former] 

master. 

0* Hhoiild any one of these slaves rescue his master from 
clanger menacing his life, or from impending peril, he is entitled 

to emancipation. 

7. Ivaiyayaria declares : A free woman, or one who is not a 


^ Briliaspati, X?L 7. ® Narada, V. 35, 

il. Cole, Dig., 10, XXX* 
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slave of the same master, becoming the bride of a slave, also becomes' 
a slave to her husband's owner, for her husband is her lord, and 
that lord is subject to a master".^ 

8. Here, by reason of the connection implied by the term 
slave ", the woman is understood to become the female slave of 

the master, suggested by that term. 

9. TJiefemale slave is of two descriptions: first, not emancipated 
to any one ; and, secondly, the slave of another. 

10. The woman of the first description becomes simply by her 
marriage with a slave, the female slave of the master of her hus- 
band. ... 

11. The female of the second description becomes a slave with 
her husband's permission, but not otherwise. 

12. In like manner by parity of reasoning, if a man, not the 
slave of any one, marry a female slave, then he becomes a slave to 
the master of his wife. 

13. But should a man, the slave of another, marry “with the 
consent of his master, he becomes the slave of the master of the 
female slave. 

14. In like manner, if a female slave unite herself in naarrio;ge 
with a slave, without her master's permission, then each remains 
the property of liis or her master, but their offspring should be 
shared % both owners. 

15. It must not be supposed from the following texts of Mann, 
Whatever man owns a field, if seed, conveyed into it by water or 

wind, should germinate, the plant belongs to the land owner ; the 
mere sower takes not the fruit. Such is the law concerning the 
offspring of cows and mares, of female camels, goats, and sheep, of 
slave girls, hens, and milch buffaloes", ^ tliat such offspring belongs 
exclusively to the owner of the female slave ; for the female slave 
'therein mentioned, refers to one, who has been once married, [and 
afterwards contracted another marriage with the slave of a different 
owner]. But the- offspring, as above described, of a female slave 
[regularly] married, must be shared. 

16. Thus is concluded the Compendium of the Law of Inher- 
itance, by Sri Krishna Tarkalankara Bhattacharya, 


1 II. Coie. Dig., 31, LV. 


2 Alanu, IIX, 61- and 56. 
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CHAPTER I. 

•Pautition of Heritaoe. 

In ll.is ninncvtion, Miinu says: “Thus has boon declared to 
you the Jaw lor (he couduefc of man and wife abounding in affec- 
tion, Lc'arii nosv t!ie law of parlition of Jieritage "d Ndradn . 
“ Where division is niadti J.y sons of thoir fatJier’s wealth that 
topic ol litigation is called by the wise partition of herita'o'e » a 
Govinicntanj—' \\ licro ' means ‘ in which topic of litio-ation ’ 

‘ Prakalpyutc ’ ineaiis ‘ made ® 

Mann says; “After the father and the mother, lot the 
brothers being asseiubh'd divide tlieir father's vvealth equally ■ for 
while their parents live, they liavc no power over it". « Commen- 
iury—Thu wois.l ‘ mmum ’ means ‘ equally h the meaning is that in 
such a case jhe doctrine of reserving atwontieth share, etc., does not 
apply. ^ it it' be contended that Alanu lays down this doctrine of 
reserving a twmith'th share in connection with partition between 
brothers nfter iheir father’s decease', :uid that therefore the division 
cannot he etptal, it is replied that that text applies to cases of eldest 
sons possi'ssed of good cinalities, etc. But Udayakara in his 
cornineutary upon this tc.vt observes tliat tlio word ‘equally’ is 
intended u> rei'or to the wealth left after the deduction of the twen- 
tieth share, etc., is made. Ifahlyudha and Parijiif a read ‘ Set/za ' 
(together) in tlie place of Samam (equally) and P^rijata in hia 
conimontary .says that ‘ S<Uia’ means ‘mutually’. The word 
‘ lYdriku ’ is an JikasKuha comjiound formed hy adding the Tuddhita 
suffi.x. Halayudlia says that the word ‘ Pdtrika’ includes the 
mother’s wcahli also. Some say that oven if the word ‘Pdtrika’ 
were an Upud'hia , it must he uuder.stood as including the wealth of 
the paternal grandfather and otliors as the text which begins with 
“ In the ])ro}H;rty of the paternal grandfather” speaks of partition 
of such ]H’o])erty also. Both these mast be held to ho included in 
the term. 

Bovala says : “ Let the sons divide the father’s wealth after 
his decease ; for they have no ownership while he is alive and free 
from defect”.* Commentary — ‘Free from defect’ means ‘free 
from such defect as liability to excommunication, etc.’. 


> Manu, IX. 103. 
“ Kanwltt, XII. 1. 


» Maun, IX. 104. 

* II, Colo Dig., 109, V. 
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Narada says : ^^ Wlieu tie fatter lias gone to Heaven^ let tie 
sons divide tie father’s wealtli. Let tie daughters divide tie wealth 
of their mother, and in default of daughters, their issue ^ Com- 
mentary — Let the daughters divide their mother’s wealth ; in the 
absence of daughters, let their issue, i.e., the issue of the daughters 
divide. This is the meaning. As the portion of the text ‘ When 
the father has gone to heaven ’ indicates partition only among sons, 
the use of the word ‘ indva’ (sou) is for the purpose of the inclu- 
sion of the hsheiraja and other sons also. It therefore follows 
that so long as a son of any of the twelve kinds is alive, none else 
shall take the wealth. The expression ^of the father ’ is used for 
the purpose of indicating that tlierc should not be a division 
among brothers of the gains of learning, etc., acquired by one of 
them. The word ^ thad ’ in the original must reasonably be taken 
to stand for ^ daughter ’ because of proximity. Lakshmidliaresvara 
also is to the same effect ; but Prakasa and Parij Ita hold that the 
word in the original ^ thaclanvaya^ means ^ the issue of the father, 
i.p., the son, the sou’s son, etc,’. 

Sankha and Likhita say: ^^Let sons divide the wealth after 
their father’s death. Sons cannot divide the wealth while the 
father is alive, although they have subsequently acquired it. They 
have no power to do so. They are not their own masters in 
respect of wealth and religious duties while their father is free from 
defect 2 Gommeatary— The expression ^ subsequently acquired ’ 
means ^ acquired by the sons independently of their father, by tlioir 
learning, ability, etc., and by common exertion 

Mann says: The eldest son alone shall take the whole 
patrimony and the I'est shall live in dependence upon him as on their 
father. A man becomes a father by the mere fact of the birth of 
his eldest son. His obligation in respect to the manes is discharged. 
The eldest son therefore deserves to take the whole wealtli. He 
on whom the father shifts his obligation and by whom the father 
attains immortality is alone the son begotten of virtue. The rest 
(of the sons) are known to be born of desire. The eldest should 
protect his younger brothers as the father would do his sons, and 
the younger brothers should, according to law, behave towards 
their eldest brother as sons should behave (towards their father). 
The eldest son it is by whom the line prospers or is ruiiicd. The 
eldest son is most respected in the world and the eldest son is 
not treated with contempt by good men. The eldest son whose 
character is most honourable should be regarded like the mother 
and the father ; but even he whose character is not most honour- 
able should be respected like a relative. The eldest should not 
withhold from the youngers their shares (in the father’s wealth) ^ 
Commentary — The text ^ the eldest alone shall take, etc.’, means 
that the eldest son possessed of all qualities of the eldest son is as 
independent as the father in respect of partible property. The 

~ — ' — 

i Mrada, Xllh 2, « IL Cole* Dig., X99s YIL 

; ■ IX 105--110, 
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expression shall live in tlependenco on Hm ’ means ' shall follow 
his piii’snit J’Jio expression ‘ becomes a father ’ means ^ has obeyed 
the injunctions oi: t!ie sastras enjoining him to prooreato issue ^ 
The expre^sHion ‘ by the more fact, etc/, shows that samslmras are 
immaterial. ‘Mis obligation is discharged’ means ‘ that he is 
released from one of the three obligations indicated by the Sruti 
which sa^'s that every man is bom with three obligations The 
woni ‘ SannajiaL ’ means ‘unites’, ' Anantt/am’ means ‘happi- 
ness witlinut end . ‘ A mute’ means ‘obtains being freed from 

obligation’. Tim tmxt ‘the rest are born of desire’ is an exag- 
geration. (llie ehU'st son) should treat (the rest) like a father 

should not cheat thorn. The younger brothers should behave like 

sons, 4.C., shoiiid boar no grudge towards him. The eldest son 
makes the fumiiy [irosper by good actions and protectincr Ms 
younger brothers The text ‘or is ruined’, suggests such a 
possibility, i ho duty oi the oldest son is to support and protect 
his younger brotlu'r.s, (do. Me must he treated like a relative, i.e. 
must bo respoetod by such acts a.s rising on his arrival, prostrating 
before him. etc., and honoured as the maternal uncle, etc., nol; 
treated with cmitempi. ‘ Yuntnka ’ moans ‘wealth partitioned and 
set apart.’ 'I’iie root ‘ //«’ means ‘ to mi.x ’. Halayndali, however 
interprets ‘ h uidulm ’ as ‘ oniarneiitsof the wife, etc.’. 

hTiirada says : “ Lot iho eldust hrotlier of his own free will 
support the rest like a father, or let a younger brother who is 
capable do so. Tiio pro.sperity of the family depends upon abilitv 
(of management) ”. ' ^ 

Sankha and fdkhitasay: “ Willingly let them live together- 
united, they may ihrivo”. ■ Tlio meaning is that resting upon 
mutual support, they will certainly become prosperous, 

_Munu says : “ l.,et (the hrotliors) live thus in union or separately 
in view to the performance of religious duties. By separation, 
religiou,s duties increase. Ho is separate living lawful ’’.'s Com- 
wentan; — As none can have an independent power of disposition 
over joint wealth, and as, therefore, there can be no performance 
of .sacrifices, etc*., which reijuire separate and exclusive property for 
their jierfoniiauce, partition whose consequence is the acquisition 
of absolute power over property is said to be legitimate. To live 
separatfdy in view to perform religious duties is only optional. It 
does not mean that living together without partition is unlawful 
like eating llesli. By partition religious duties like Jyotishtoma 
sacrifice increase. 

Brihaspati say.s ; “ Whpre brothers live in coramensality, the 
worship of the manes, deities and Brdhmins is one (need be jier- 
formed by one for tlie benefit of all) ; but where they are divided, 
the same has to be performed in the house of everyone of them”. '* 

‘ In coramensality ’ means ‘ without division’. 


* Is'ai'n<la, XIU, 5. » Mann, IX. 111. 

» U. Cole, Dig., 804, XIX, ‘ Brihaspati, XXV. 0, 
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H^rita says i While the father lives^ the sons have no inde-. 
pendent power in regard to receipt^ disbursement and amoroement 
of wealth. But if he be prodigal, absent abroad or afflicted 
with disease, let the eldest son look to the affiiirs (of the fainily)'hi 
Oommentarii — ^Receipt ^ means ^ using the joint wealth independ- 
ently of the father h Parijata says that the word moans ^acquisi- 
tion of wealthh The word ^ visarga^ means ^giving awny h ^Jkshepa^ 
means h^ecovering money from the debtor h The word ^ Kdmaddue^ 
means ^giving away wealth according to whims h Prakasakara 
reads ‘ Kdinamdine^ for ^ Kdmacldne^ and says that ^ Kaman^ 
indicates the pexnnission granted by the father uear_ at hand and 
that the word ^ cline^ means ^out of his mind h 

Sankha and Likhita say: ^hSliould tlie father bo incapable, 
lot the eldest (son) manage the affairs of the family or, with his 
consent, his younger brother wlio knows the business. There 
can be no partition while the father does not wish it. If he bo old, 
deranged in mind or afflicted with chronic disease, the eldest (son) 
alone should manage the family estate and protect the rest; for it 
is well-known that (the prosperity of a) family depends upon wealth, 
Men whose father is alive have no independence; likewise while 
their mother is alive Commentary — ^ Anardara^ means Psub» 

sequently bornh ^ With his consent^ means ^witli the consent of 
the eldest sonh ^Deranged in mind^ means ^out of his mind 
owing to disease proceeding from air, etc/ The management of 
the family depends on wealth. ‘^Havo no independent power ^ 
means ^are incapable of making gifts, etc/ The meaning is that 
so long as a virtuous mother is alive, tlio sons have no indfipendont 
power. 

Here ends the chapter of Vivadaratiuikara on ^ Dayavibhagah 


CHAPTER 11. 

Partition among sons whose father is alive. 

, • On this point, Mann and Vishnu say: Whore the father 
recovers ancestral property given up as irrecoveniblo, ho need not 
divide such property against liis wish with his sons, being self- 
acquired Commentary — 'Ancestrar means Sleseendod from 
father, etc/ ^Irrecoverable^ means wliich the father was not 
able to recover h He need not divide such property, if uinvilling, 
with his son, because it is self-acquired. 

Yajhavalkya says: land acquired by the grandfather, 

in corrody or chattel, the ownersliip of both father and son shall bo 
the same Commentary — Nibandha means that which is fixed, 

i.e,j wealth obtainable from mines, &c. ^Ownership being the same^ 


^ II. Cole. Dig,, 199, YlII. « Alann, IX. 209, 

3 Ihidj 20.3, ^VH, "‘^Yajilavalkya, 11. 121. 
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means tliut tluu’c' ^huM bo no greater share allowed to the father 
and no gift (of the property) at the father^s choice, 

\ yasa Rays : In house and land descended from anoestors 
tlio father and tho son take equal shares. Sons are not entitled to 
partition in ilui lal1ier\s propC3rty while the father is im willing 

Brihaspati says : In property acquired by the paternal grande 
father^ niovejiblo and inunovoablc alike^ the right of the father 
and ih{‘ son is well-known to bo equal. In the paternal grand- 
father's proptudy lost and sulrsequently recovered by the father with 
his own abilit los aaid in property acquired by the father by his learn- 
ing, valour, tlH‘ ownersliip accojaiing to tlie Smritisis with the 
father, lic^ may, aslif‘ pleases, make a gift of that wealth or allow 
a partition of it. in th(‘ absence of these, his sons are declared to 
be ontitUal share it of|iia]ly Oommentarif — The word ‘^lost^ 

means Maknn a way by otliorsk TJio meaning is that property so 
lost whh*h tin? pateiaial grandfather was not able to recover and 
which WHS snbseqinaitly recovered by the father by his own exertions 
and propeu'ty acquired l.?y learning, valour, etc., the father may dis- 
pose of, (3tc. On tlie rigid: of the sons to make a partition^ Nevada 
says : (Let the sons divide) after the mother has ceased to menstru- 
ate and after the sisters have been married or after cohabitation has 
ceased and wlmn the father has lost all desire".*"^ Commentary— 
The word ^ Pmliha^ means ‘ married k ^ After cohabitation has 
eeas(,Hl ' ineans after the fdiysical power to cohabit is gone k When 
the father Inis lost h 1! desire^ moans Svhen tho father has given up 
worldly dcHiros k For iiitor cohabitation has ceased', Prakfea has 
two altifrnative readings, naiimly, ^ after the wish to cohabit is 
gone' and ‘‘after eoliabitalion lias become impossible ' ; but these 
{Idferent readings as interiu'eted in the commentary do not in the 
result conilic't with this reading. HalSyudha reads burned away 
from cohabitatiun but even according to that, the drift is the 
■same,..- ■ ■ ■ 

lh*ihasp(di says: Partition among brothers after the death 
of their parents l^ecm laid ilown. But partition may take place 
evmi while the parents are alive, when the mother has ceased to 

menstruate 

{hiutama says: Let the sons divide the wealth after their 
:faiherV death or\vlieu their mother has ceased to menstruate and 
their living father is willing 'k"' 

Sankha an*! Ihtkhita say: Or partition may take place while 
the father in alive, with his <*onsent and openly or secretly according 
to law i % riimei fi ary—' Consent ^ means ' the father's consent', 

'Openly k.!.iieai,ia. fill the p.reseii.ce o.f umpires', 'Secretly' means 

I ' without inn p ires k 


* IL mv. XVIW * Briimspati, XXV. 1. 

“ i, XX V. 3, 12 atid IS. ^ 0aiifcaro% XXVi.II. 1—3, 

» iHiimtla, XI I L 3. ^ . ! H. Cole, 205, XXI. 
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H^rita says : Wlxile the father liveS; the sons have no inde- 
pendent power in regard to receipt^ disbursement and arnorceinent 
of wealth. But if he be prodigal, absent abroad or afflicted 
with disease, let the eldest son look to the affairs (of the fannly)^h^ 
Gommentarij — ^Receipt ^ means ^ using the joint wealth independ- 
ently of the father h Parijata says that the word moans ' acquisi- 
tion of wealth'. The word^mWpa' means ‘'givliigawayh ^Akshepa' 
means 'recovering money from the debtor'. ^JTie word ' Edviaddne^ 
means 'giving away wealth according to whims'. Prahasakara 
reads ^ Kdmcmdine^ iov ^Kdmaddm^ and says that KainavA 
indicates the permission granted by the father near at hand and 
that the word ' dine^ means 'out of his mind 

Sankba and Likhita say: '^Should the father bo incapable^ 
lot the eldest (son) naaiiago the affairs of the family or, with Lis 
consent, his younger brother who knows the business. There 
can be no partition while the father does not wish it. If lie bo old, 
deranged in mind or afflicted with chronic disease, the eldest (son) 
alone should manage the family estate and protect the rest; for it 
is well-known that (the prosperity of a) family depends upon wealth* 
Men whose father is alive have no independence; likewise whim 
their mother is alive Gommentary — ^ Anantara^ means 'sub- 
sequently born'. 'With his consent' means 'with the cohsoni of 
the eldest son'. 'Deranged in mind' moans 'out of his mind 
owing to disease proceeding from air, etc.' Tlie management of 
the family depends on wealth. 'Have no independent ])ower' 
means 'are incapable of making gifts, etc,' The meriting is that 
so long as a virtuous mother is alive, the sons have no independent 
power. 

Here ends the chapter of Vivada.rat'iuikara on ' Dayavlliliaga'. 


CHAPTER 11. 

Partition among sons whose eatheb is auve. 

On this point, Manu and Vishnu say: "Where the father 
.recovers ancestral property given up as irrecoveralxle, ho need not 
divide such property against Lis wish with his sons, lading self- 
acquired Comwe?i/ary—' Ancestral' means 'descemled from 
father, etc.' 'Irrecoverable' means 'which the fatlicr was not 
able to recover He need not divide such property, if, un willing, 
with his son, because it is self-acquired. 

Yajnavalkya says: "In land acquired by the grandfather, 
in corrody or chattel, the ownership of both fatlier and son shall be 
the same Gommentary — Nibandha means that which is fixed, 

i.e., w ealth obtainable from mines, &c. ' Ownership being the same ' 


1 II. Cole. 199, Vin. » Martu, IX. 209. 

^ lUdj 203, .XYIh . , ^ . ^Xajfiavalkya, II. 121. 
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moans tlirit t]ior(3 slmll bo no greater share allowed to the father 
and iiogiit (oE ilto property) at tlie father’s choice, 

Vyasa says ; In Jionso and land desoended from ancestors 
tho fa ther a ml t.lm sou taho equal shares. Sons are not entitled to 
partition in tin? J*af lier^s property while tho father is nnwilling’b^ 

Briliaspai i says : ] n property acquii’ed by the paternal grand-- 

fatlierj ,moveji]>le and inuuovoable alike^ the right of the father 
ami. ilK‘ son is woll-knoum to bo equal. In the paternal grand- 
fatlnn*^s proporty lost and subsequently recovered by the father with 
his own abilit ic‘S and in property acquired by the father by his learn- 
ings valour^ i’te., tln^ ownership according to the Smritis is with the 
fjither, lie nnijq a,slu‘ pltnscs^ make a gift of tliat wealth or allow 
a partition fif it. In ilu^ al)s(mee of tliese^ his sons are declared to 
bo cmtitied to share it eqnaJly Commentary — Tho word ^lost^ 

means Maken a way by othorsb The moaning is that property so 
lost wliieli, tli(‘ paternal grandfather was not able to recover and 
which was sub.siajnt'ntly recovered by the father by his own exertions 
and property a,c(|U!i-cd l^y loaniing, valour^ etc.^ the father may dis- 
pose of;, (Tc. On t\ii) right of th.e sons to make a partition^ Nirada 
says : (Lot the sons divide) after the mother has ceased to menstru- 
ate and after the sistcu's have been married or after cohabitation has 
ceased and when tlu? father lias lost all desire Commentary — 
The word ^ PniiihrC means ' married b ^ After cohabitation has 
ceased ’ meruis ^ alter fiho physical power to cohabit is gone b ^ When 
the father has lost all desire^ means Ovhen tho father has given up 
worldly desires b For ^ after cohabitation has ceased b Prakasa has 
two alternative readings, namely, ^ after the wish to cohabit is 
gone’ ainl ^ after erdmbitatiou. has become impossible^ ; but these 
different readings as interpreted in the commentary do not in the 
result (toidiicU with this reading. Ilalayudha reads ^turned away 
from colmbitaliun ’ ; but even according to that, the drift is the 
same. 

fb’ihaspati says: .Partition among brothers after the death 
of tlieir parents has been laid down. .But partition may take place 
oven wdiile tlie inirenis are alive, when tho mother has ceased to 

monstniuti! *'b’^ 

(buitama says: 'MiOt the sons divide the wealth after their 
father’s diraih orwlien their mother has ceased to menstruate and 
their living father is willing ’b*"* 

Baiikha ami Likhitu say : Or partition may take place while 
the father is alive*, with his consent and openly or secretly according 
t(^ law ’b*' i Vr/ii menfary— Consent ’ means ' the father’s consent b 
'Openly’ means 'in the presence of umpires b 'Secretly’ means 

'without iinipii’cs b 


MI. Culi\ X(n\\ * BriLuspati, XXV. 1. 

« Jfnliasimi 1 , XX V, U, 12 mil 13. Gautama, XXVIJI. 1-3. 

; Naraiia, XI I L ;i \ ! Ik Cole. Dig,, 205, XXI. 
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Baadhdyana says: '^Partition (sball take place) with the 
father’s consent 


Next H&ita says: A father may make a partition daring 
his lifetime, go to the forest or enter into the order suitable for an 
aged man; or he may divide a small part of his property (among 
his sons) and remain (in his house) keeping the greater part of it. 
Should he lose his wealthy he may take the sons’ shares back from 
them. He must also give a portion to his indigent sons ^ Com- 
mentary — ^ Gro to the forest ’ means ^ enter into another order Pra« 
kasakara says that ' entering into an order suitable for an aged man/ 
means ^ to renounce all Icarma and live upon the wealth of the son’. 
Halayudha and Parij:ita, however, say that the order suitable for 
an aged man is the fourth order. According to them, ' going to the 
forest’ means ^ entering into the order of the Vanaprastha\ The 
particle really indicates disinclination. That word shows that 
there is a mode of life other than going to the forest or entering 
into the order suitable for an aged man. 'Divide a small portion, 
etc/, must be understood to apply to persons who wish to remain 
in the householder’s order even after becoming true sanyasins. The 
word ' Upadasyet ’ means ' grow poor 

On this point, Narada says : "Or the father who has become 
old may of his own free will make a division between his sons, 
either giving to the eldest son the largest share or in any other 
modest according to his wish^’.'^ Commentary. — The word ^ 
denotes an alternative. The meaning is that the father or the sons 
may divide. ‘ Become old’ means 'rendered incapable more than 
previously’. Therefore alone Gautama in the text beginning with 
' the son born after partition, etc.’, says that partition should be 
made where a son is born after partition. The word \pjeshta^ 
means ' most excellent ’. ' According to his wish ’ means ' in equal 

or unequal shares as he pleases 

Vishnu says: " If the father should make a partition among 
his sons, he has absolute power over wealth acquired by himself”.'^ 
Commentary — This applies to property acquired without the aid of 
the father’s wealth. 


Yajuavalkya says : " If the father should make a partition, 
let him separate his sons at his pleasure. He may give the eldest son 
the best share or let all the sons share equally”. Commentary — 
This text also refers to self-acqumed property of the father; for in 
property acquired by ancestors, the father and the son are said to 
be entitled to share equally. 

In this connection, the same author lays down a speciaJ 
provision where the partition is equal. "If he made the shares 
equal, his wives to whom no separate property has been given by the 


^ Baudhayana, 11, 2, 3 and 8. ® Narada,' XT 11. 4. 

» n. Oole, Dig., 205, XXIII. ^ Vishnu,’ XVII. 1, 

^ Ydjhayalkya, II. 114. 
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Iiusband or tlio Fatlier-iii-law must be rendered partakers of like 
portions •_ GoimmUary-lf the father gives his sons equal shares, 
then Ins wives siionld also bo made to get equal shares. There- 
fore, wiieri' tlie share's at the sons are unequal, it must be understood 
that the wives also take unequal shares. The wives are nob the 
wives ot the ,son.s,_tho term ‘wife’ being co-related to the person 
making the partition, j.c., the father. The meaning of the latter 
part IS ibut. whi'ro any ot the wives have not been given any pro- 
perty by t ,0 husband .u- the father-in-law, she or they must be 
made equal ly rich with t ho rest. Halayudha holds that this applies 
even in tno case of wives having no issue. Prakasa says Wt 
w icri' aiiy Mhauuu been given, she takes only a half fof 
what .-ihe would, otlierwise get). 

iSnrada says : ‘ I.iet tlio father making a partition reserve 

two .share.s .tor luinsc. i .- tommentary~‘ Pratipadyeta’ means 
‘ obtain . V-il.hajan means ‘ making a partition 

Bribiispat I says, ihe father may take two shares for him- 
self at a partition made during his lifetime ».■> Commeniury— This 
text in the light ol tlie text of Hankha applie.s where the father has 
an only son. Baukha and idkhita on the rights of the father say • 
“ It tlie lather has an only .son, he may take two shares for himself 
and a larger share of bipeds and quadrupeds Oommentary—lt 
means that the fallier may take a larger number of these and two 
shares also. Accordingly it is said : “ The bullock should be "•iven 
to the eldest, and the hou.se, e.xcepfc where the father resides to 
the younge.st (JummrManj—’nxo following Is the drift. Where 
the fathoi ha.s many soos and the oldest and the youngest are 
possessed of goo.l ipialitie.s, the bullock should be given to the 
old_e.4 and the bouse to the youngest even, against the wishes of the 
father : forutlicrwise tlie niio would serve no purpose. As regards 
the text of YajHavalkya, which says : « Or let all the sons take equal 
.shares llaiuyudha observes that that does not conflict with the 
text muter coii.-idcratimi, that text being intended to lay down 
siiiijiiy timt wbere ail the sons arc equally worthy, they may at the 
father’s option be given equal or unequal shares at the partition, 
iiiiijlta says that an only son is the eldest son. BhaiShyalcara 
omits the word ‘putm’ (son) and reads ‘if the father be alone’ 
which he ox]»lainsas meaning that even if he has no wife living, the 
father gets two share.s, and if his wife is living he should gladden 
her by giving her another share. Of bipeds and quadrupeds let 
him take one more than his two shares. This rule of inequality 
applies where the eldest and the youngest are possessed of good 
qualities and it has tdlect oven though the father be unwilling for 
otherwi.se the rule will become inoperative. The equality of shWea 
spoken of by Yiijnavalkya applies where all the sons are possessed 
of good qualities. In the absence of any excellence, the sons share 


’ Yajuavalkya, tl. llo 
S’ NSraaa, XIIl. 12, 
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equally or unequally according to the fatlier^s choice. The word 
^ anyatra ^ means ^ excluding the house where the father resides h 

Baudhayana says: ^^Let him make a partition among his 
sons ; the shares of all shall be equal, it being without distinction 
laid down in the Snitis, Let the eldest take one most excellent 
chattel, as the Smtis declare. ^It is necessary to gratify the eldest 
son with wealthh He shall take one out of e\’ery ten, and all shall 
share the rest equally Commentary . — Of all the things available 

for partition the eldest son shall take one most excellent. The jmthor 
supports this view by quoting the 8ruU ‘ it is necessary, etch The 
word ‘ dhana^ is defined as deduction h ^ Niravamyanti ^ means 
^separate him from the other sonsh Another alternative is that 
the eldest may take one out of every ten cows, etc,, of equal class 
even despite the father^s wish. This alternative depends upon 
the degree of excellence which the eldest son possesses, 

Apastamba says : Having gratified the eldest son with one 
chattel, let the father in his lifetime distribute the wealth among 
his sons in equal shares, excluding the impotent, the mad and the 
degraded Commentary — This refers to the father who though 

alive has become incapable of procreating ; one chattel, means one 
most excellent horse, etc. The impotent, etc.^are intended to include 
all who are not entitled to inherit. 

Here Manu says: Where undivided brothers have com- 
bined their efforts, the father shall under no circumstances make 
unequal partition among them Commentary — The ^ effort ^ here 

meant is the endeavour conducive to the acquisition of woaltlu 

Narada, Brihaspati and Yajilavalkya sny : Sons to whom 
equal, less or greater shares have been allotted by the father shall 
respect such a distribution ; otherwise they shuall be chastised 

N^rada says : For such as have been separated by ihoir 
father with equal, greater or less allotments of woaltli, such dis- 
tribution shall bo the legal one; for the father is fcJie lord of u.11 ’h® 
Commentary — There is no conflict between the previous text and 
this, as that forbids unequal partition among brothers of property 
acquired by them by their joint exei'tions and this allows of inieqiiai 
partition of the ancestral property. 

Here ends the chapter of Vivadaratnakara on ^Partition among 
sons during the fathers lifetime h 

CHAPTER HI. 

PaETITION AMOXa soxs whose father is bead. 

On this subject Manu says: The portion deducted for the 
eldest is the twentieth part of the whole -wealth, together witli the 


1 Baudiiayaiia, II. 2, 3-3-1. « Mann, IX. 205. 

^ Apastamba, II, 6, 13—13 and II. 6 , 14—1. BribaspatL XX¥. 4. 
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best of all c-hattcls ; for tlie middlemost, half of tliat ; and for tlie 
yoiingost, a (pnu'ter of that. The eldest and the youngest shall 
take as iiHllcaled and others than the eldest and the youngest shall 
!J take the ht‘st of all items of wealth and shall take any one thing 

superior in kind, ami the best of every ten ^ (7omm6?zi^ary— This 
deducti(>n ohiains in the ease of the eldest possessed of good 
qualities, ete. ddio ioli(nving is the settled rule on this point: — 
Where Un'M'ii are imuiy sons of the same mother all possessed of 
good qualitius, ])n{; less and less good according to their order, 
thou a t\V(n!tieth slmre ol: the common wealth should be deducted 
in favour of the (hh‘st aiUd he should also be given the best of all 
the (di5itt('ls. Hall of that, a fortieth share (should be de- 
ducted) in bwoia* of the middlemost, who sliould also be given 
i a nii(ldlin,g (‘ha tie! . Similarly, a fourth, i.e,, oiie-eiglitietli of the 

‘ whole w(nJth should he cUnlncted in favour of the youngest, and he 

, t should be given also tlie least precious of the chattels. Where, 

■; however, the iddest and the youngest alone are possessed of good 

, qualities, they should be allowed a deduction as laid down and the 

brothers intermediate who arc not possessed of good qualities 
should get (o^dy) tlK‘ middling chattel and the deduction allowed 
p in tlio of tho middlemost, i.e., a fortieth share, should be 

; equally divided and distrihutod. Where there are many between 

the eldest and the younge^st eminently pexssessed of good qualities, 
the dcdncti*.m of a fortieth share should be allowed and given to 
every om? of tluntn If the eldest is eminently possessed of good 
qualiiieH ami the rest of none at all, then the most excellent of 
all tho (‘hattels, that wliieh is superior in kind to the rest, such as 
fadimraga (a. ruby) and the best one out of every ten of all cows, 

' buffaloes, etc., hhull be taken by tho eldest, ' ■ 

Gautama thus lays down a distinction to be observed where 
tho elde.^t is surpassingly good and the rest of middling quality. 

tho eldosi, a, twentieth share, a pair, a cart drawn by 
animals having teeih in both jaws and aii excellent bull; cattle, 
old, hornless, ontNiyed and tailless, to tho middlemost if there be 
liiaiiy of theui ; slmep, grain, iron, a house, a cart -with bullocks and 
i - one (sf evtny edass of qtiadrupedH to the youngest ; all the rest should 

be divided equally Vimumiary — A twentieth share means a 

twciitietli of ilia whole paterniil wealth. ^ A pair ^ means ^ a pair of 
^owsb AiiimalH Imviiig teeth in both jaws^ are horses, asses, etc., 
a eari drawn by two animals of the Bame class from among these 
animals and an exmdlent bullock, i.e., one capable of impregnating, 
these are iJu' ileduetioiis, whe'!‘o available, in favour of the eldest. 
^Khora^ means Gvuolb means Slaving no horns b ‘ Vanda ^ 

moans Slaving no tailb This is the ox well-knowm as ^ Vended 
■’{d This is the deduction in favour of the middlemost. The same 

rule applit^s wiicre there are many of them. ^ Avih^ means 
'it sheopb ^Dhioiya' iiicnius ^griiink ^ Ayas’ means Gronk As these 

/! \ are mentioned together, something of each must bo given accord- 
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iugly. ^Anaha ^ means’/ cart ^ Yuhtam ^ means ^ bo wliicli bnllocks 
are yoked \ One of every class of quadrupeds, sucli as cows, 
etc. This is tlie deduction in favour of tlie youngest. Similarly 
where in the mattter of deduction, a greater and a less are 
declared, the determiuation depends on the extent to wliich the 
brothers are possessed of good qualities. In the world, however, 
the eldest alone is respected and without allowing the deduction in 
favour of the middlemost and the youngest brothers, a twentieth 
share is deducted in favour of the eldest alone as we see, 

Harita says : Where a herd of cattle is partitioned, one 

excellent bullock should be given to the eldest as also the idgl in 
the house. If the rest leave and make (houses) for themselves, 
the best should be given to the eldest and the rest shall take 
according to their order ’h ^ Commeniartj — Ekadliana ^ means ^ one 
most excellent chatter. ^Demta^ means ^hirago of Yishnii, etc.h 
The house is the ancestral house. ^Kuryuh^ means ‘build other 
houses^ ‘other houses^ being understood. Where the[(other sons 
have to leave the ancestral house and build other houses, then the 
best house should go to the eldest, ^Anvpilrvya7n’ means ‘order of 
ageh Therefore, the middlemost gets a middling house and the 
youngest one smaller than that, Jiarihara, however, interprets 
Devatdgriha ^ to mean ‘the dome set apart for the worship of 
Dmgii and other deities ’ and says*^that that should be given to the 
eldest while other sons should build one for themselves. 

Apastamba says : “ In some countries, gold, black cows, black 
produce of the land and the vessels of the father are all given 
to the eldest Ooinmentary — ‘ Black produce of the earth/ i.a., 
gingelly seeds, black gram, eto. ^ Farihhanda ^ means ‘vessels 
used for purposes of eating, etc.h 

Baudhayana says ; “ In the absence of the father and in the 
four castes, cows, horses, goats and sheep, in the order of their 
mentionj[are the share of the eldest Oommmtanj — This rule 

applies where the eldest brother excels others in good ({ualities. 

Devala says : “ The middling share should be given to sons 
who are equal. To the eldest who keeps in the pa.th of virtue, 
a tenth share should be given^/'^ Commentary — ‘ The middling 
share ^ means ‘ the middling deduction, i.e., one-twentieth share \ 
Halayudha and Parijata say that this rule applies where the eldest 
is learned in the Vedas and where the others are not possessed of 
good qualities. Others hold that, according to the first half of the 
text where the eldest performed agtiihotra and is learned in the 
Vedas and the other brothers are possessed of good qualities, the 
eldest should be given a tenth share and the other sons should 
each get the middling share,, i.e., a twentieth share. Where the 
eldest performs ag^iihotra and is learned in the Vedas and the 
other brothers are not possessed of good qualities, then the eldest 

^ n. Cole, Dig., 218, XLVI, Baudhayana, II, 2, 3—9* 
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slionld got 51 tenth sharC;, and every one of the brothers having no 
good qujilities should, as previously stated, get a separate allot- 
nient of a fortietli sliare. This is the meaning of the second 
hemistich. 

Hera ends the chapter of Vivadaratnakara on ■ Partition among 
Bons after tiu^ fathers dc^ath h 


CHAPTER IV, 

Partition among sons or the same bather by dibbebent mothers. 

On this subject, Mariu says: If there be a doubt as to how 
the division should be made in the case where the younger son is 
born of the senior wife and the elder son of the junior wife, there 
the son of this scmior wife shall take as his additional share one 
bull, 5ind the next best bulls shall form the portion of those who 
are inferior on account of their mothers’\^ Com7ne7itar^, — The 

doubt herein exjirossed arises only in the case where the other sons 
are born of mothers e<|mxl in class with the son of the senior wife, 
as the mode of pjirtition among brothers of different castes will be 
dealt with Inter on. The word ^Punwja^ denotes the son, though 
younger born, of the wife first married. The meaning of the first 
portion of the last verse is, ^^all bulls next best to the one most 
excellent bull given to the younger son by the first wife^h ^ Inferior^ 
means ^ born of mothers married after his own motherh Having 
thus exphiinc‘d seniority with references to the mothers, the author 
points out a further distinction in the same ease. "^CBut the eldest 
son born of the ehb?st wife shall takeus his additional share sixteen 
with the bull and them the other sons may take shares according 
to the seniority of tiuuh* mothers. This is the established rule/^^ 
OommenfMTij — %vord ^ Vrishcihha Shodasah ^ means ^ cows 
whose number iirnkes sixteen with the one bullh' 'This deduction 
indicates the extreme ecfuality in caste of this son. The rest owing 
to their m(«thers being juniors take each one- bull next best. ^ Pra- 
kfisakara siijs tluit Mann is here stating the views of others as he 
has already deciared his own view that senioriiy of sons depends 
upon the order of their births and not on the seniority of their 
mothers^ Hnlayudha, however, interprets these texts of Mann as 
follows Where tlie younger son is born of the senior wife and 
the elder of tlie junior wife, there the elder son born of the junior 
wife shall take as his additional share one most excellent bull. 
The other bulls wlii(»h are inferior to this shall be taken by the 
elder souh born of senior wives, one each according to the relative 
inferiority of their niothers. The rest shall be divided equally 
But where the eldest son is born of the senior wife, there Manu 
points out a special distinction in verse 124, shall take fifteen 
cows and one bull as his additional share. The other sons shall. 
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according to tte rank of tkeir motliers, eacii take, m previously 
mentioned, one bnll’^ 

On this point, Gautama says : ^‘^The additional share of the 
eldest is one ball ; but if born of the first wife, he shaJl take fifteen 
cows and ono bull, or let the eldest son share equally with the 
younger born of the first wife^h^ Commentary — The term ‘eldeaC 
means ^the elder son of the junior wife according to ilaiiuh The 
wmrd JyeMineyah means the eldest son born of the senior wife. 
The word Samadhd means ^ equally’. This rule applies wlicrci all 
the sons are of equal class. 

Sankha and Likhita say : bull to the eldest as his addi- 

tional share and the house to the yoimgev^\‘^ Commentary — 
Here also the word ^ eldest ^ means the elder son born of the junior 
wife according to Maim, 

Gautama says : ^^Let the special shares be adjusted among each 
class of sons according to their mothers”.*^ Commentary — The 
meaning of this is as follows : Where there are several wives of the 
same class and where each has several sons equal in nmnber, then, 
as this special rule of division is not easily workadile, the estate 
should be divided according to the mothers and the special rule of 
deduction of one-twentieth share, etc., should be applied among 
sons by the same mother, 

Brihaspati vsays : Whore there are many sons sprung from the 
same father, born of different mothers, equal in caste and number, 
division should be legally made into shares according to the mothers ; 
but -where equal in caste but varying in number, then the division 
should he according to males’’/^ 

Vishnu says : Sons who are equal in caste shall take equal 
shares. The best part shall be given to the eldest as his additional 
share”. ^ Gommentaj^y — This rule applies wlioi^o th.e number of 
sons by different mothers varies. 

Mann says: there is not this deduction of the one out of 

ten among brothers equally zealous in their duties; some trifle only 
need be given to the eldest just to promote the feeling of rc^sjioct ” 
Commentary — The meaning of this text is this: — When the 
brothers are equally skilled in the recitation of the Vedas, etc., the 
deduction of one best among ten should not bo allowed. This 
deduction of one best among ten is hero used as an indicative 
illustration. All kinds of deductions are herel)y countermanded, 
because it is said ^some trifle need only be given/. However, 
something to show respect for the more fact of the seniority of 
birth should be given. But where there is a difference between the 
sons in respect of the possession of good qualities also, Miirui states 


^ Gautama, XXVIII. 14, 15 and 16. Brihaspati, XX\^ 15 mid 16. 
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tlie opiriioii ol. otlioriH in liis verses already cited and not concurring 
ill tlioir vieWj ho (uuuickites liis own view in tlie verso ^ among 
bi^otliers born ol wives of equal class, etc» \ As otlierwise tliere 
would be a ('.ontradiction, tlio otlier rule has been overruled. As 
the special rule ap})lic\s wliere there is a difference in good qualities 
and behaviour, it is only fair that the other view should be over-* 
ruled when Iris own view Inis to be enunciated as the conclusive one, 
Lakshmidhnra bolds tliat the younger son born of the senior wife 
is alone iniiitlosl to the deduction on account of seniority, and 
lYirijata also concurs in this view. Manu says: von in Swa- 

braJinninyus, invocation is made according to seniority of birth, 
Seniorii.y among twins conceived at the same time is also con- 
sidered to (lepcmd on seniority of actual birtlYh^ Commentary — 
Swubralinianyas^ is tlie name oE a particular- mantra recited by 
Chuinh>gya.H dining dyotislithoma sacrifice. The plural number is 
usedj l><,‘ca.us(‘ it is often repcjitod. There the father is inv^oked as 
the Jatlim* (d his eldest sou ; c.//., father of Amuka, the grand- 
father of Amuka is performing the sacrifice Tlie Natasutra 
says seniority by fjirtli is thereby indicated as also from the 
text ^tlie eldest of sueli. oi tlio male and female issue as are alive 

Dovaln says: ^SSeniority is determined among brothers beyond 
the oi easfes by behavi.'Uir, and among twins, l)y priority of 
aetiuil birili. Of brotlu*rs born twins, he whose face is first seen by 
the parents is established to bo the older^k^-^ 

Manu says: eldest brother 'who out of avarice deceives 

Ids younger brc»tliers, ceases to be the eldest. He shall have no share 
and shall bo chastised liy kings Coymnentary — The word 
^vbdknrVflAi' means kslimikl deeeivek ^Ceases to be the eldest’ 
moans ^ bcaMunes unwm'thy of being respected like the eldest k 

Accnrdingly, Maim says : Where these deductions are made, 
the shares .shoubl iat nuidc equal ; but if no such deductions are 
made, tine allntnumL of Hlmres shall bo made in the following man- 
ner :~Tbo eitlc'St shall take one share in excess, the next younger 
shall take a Aiuw and a half, the rest one share each. Thus has 
the law hi*c*n sottlcrl’k’^ Commentary — 'One share in excess’ 
nujuns ^ twn shares k Tim next ytnniger shall take a share and half 
a share moi’ia Tho re.'si. slniU take each a share. This rule applies 
wlic^ro <iivisinn is made without makinga deduction. This role again 
apjilics only where tlui ohlest brother and the next younger to liim 
are pfi>s{‘-;-ed (»f exetdlent qualitit'S and learning and the rest have 
no go(}d qimliiics, loj-reeahly to the text of Brihaspati regarding 
the cldesi snn. I’he brother eldest by birth, goo<l qualities and 
lenndmr '-liui! taki^ two shares of the heritage”, aud as the same 
reasoning appHtcs to the om^ next younger to him, it must be 
tiiidei.stood iliat ihe dedueiion of a twentieth share, etc,, obtains 
where nil the lu‘others |msBeH3 good qualities and good behaviour; 

' JIIhiiii, i X. ll'l!. 
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but wliere there is some difference of degree in tlie possession of 
these, Gautama says : Or let the eldest have two shares and the rest 
one eaoh^h^ Commentary — This rule applies where the eldest 
alone excels in good qualities and the rest are devoid of any. 
Accordingly, Gautama saj-s : Or let them each take one kind of 
property, (selecting) according to seniority what they wish for; ten 
head of cattle’k‘^ Gommentary — -The nieaui ng is that they shall 
take ten cattle each of the same class, in the order of seniority, 

Gautama adds; none shall take ten one-hoofed beasts or 

slaves Commentary — The meaning is that none shall take ten 
of one-hoofed animals like horses, or of bipeds siicli as slaves, etc. 
This rule applies where all are equal and there are many animals 
to divide, 

Vasislitha says : Now, partition of the estate among brothers. 
Let the eldest take a doable share and one out of ten kino and 
horses. The goats and the house belong to tho youngest; black 
iron, utensils and f iirnitnre to the middlemost ’h ^ Commentary — Th.e 
meaning is, tlie eldest shall take two shares and one most excellent 
of every 10 cows and horses. This text of Vasislitha applies where 
the eldest excelsin good qualities and the other two are also possessed 
of good qualities. 

Narada says : A larger share shall bo givcm to the eldest 
son and a smaller to the youngest ; the rest slurll take equal shares, 
and so an nnmaiTied sister. This rule also applies to Ksheiraja 
sons lawfully liegotteu upon the wife Commentary — Prakasa- 
kara, however, rends Sa large share to the best’ instead G')f a smaller 
to the youngest’ occurring in this verse. He comments upon his 
own reading and says that the first-born son takes tw’'o shares and 
the best, i.e., the son who is engaged in th.e management of domes- 
tic concerns should be given something excellent. ‘ And so an 
unmarried sister ’ means that she shall also be entitled to a share. 
This is the mode of division among aurasa sons. The nufde of 
division among IGhetrajas will be next explained. The mode of 
division pointed out among auram sons will also apply in the came of 
Kshetrajas wdiere these IC^hetrajas are lawd* ally begotten, Ac,, wlsere 
they are begotten upon the soil lent by the impotent, etc., to his 
Sahulya or one of his own caste. Even among such Kshetrajafi tln^ 
larger share allowed to the eldest sliuuld be given, it may be asked 
how there can be many Kshetraja sons of one man. Tht^ answer is, 
that the text applies to Kshetraja sons bora twins. 

As to the qualifications of the eldest sou wlio is entitled to a 
larger share, Brihaspti says : He who is the first by birth, learn- 
ing and good cpialities shall take two shares of the heritage ; the 
rest share equally ; for to them he is equal to n, father 
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Usaiuili H'ays : '"Tlie mode of division among arittZoma castes 
lias l)e<‘n dcKdurcid. iiiit tlie mode of divisioix among brodiers alike 
bom of the s<uue father will bo pointed out Gommentary — 
Namely^ amoog all sons equally devoid of good qualities; thus even 
wlierc ouc is possessed of good qualities^ if all acquire diiferent kinds 
of proper ryq tluMi tliey shall divide equally. This is the meaniiig* 

yujfiavalkya/ says: ^Mjet the sons divide equally the wealth 
and the <I.obts of tiieir father after his death. Also "'But 
where the cmmiion wealth is improved by the efforts of one of the 
brth'hers^ tlie law is that division should be equal; but among sons 
of dill'ererit iirothers the allotment of shares is according to the 
lathers Cominealaru — The first portion is an exception to 
the rule of; yasishilui that he who acquires property shall take 
two shares. Wluui commou p]*oporty is considerably improved by 
one oi: the brothei's by good husbandry^ etc._, then that property 
shall 1)0 equidly divided and the person who improves shall not 
take two shares. This is the moaning. The rule of Yasishtba 
should be understood to ap])]y to cases other than this. Where 
the property of tlie grandfather lias to be divided among sons 
of dilfereiit bridhersj whether equal or unequal iu number^ they 
(togetlierj take the share which their father would liave taken. 
But each should not take a share. 

On the same subject, Brihaspati says : " Whatever has been 
jointly acquiri 3 d ].;y all, they sliall divide equally. Their sons, 
whether e(p:ial or unequal in number, are declarecl entitled to the 
shares of their bdhers^b'^ Oummmtary — Sons unequal or equal in 
number win ‘.sc fathers had not divided, are here meant. 

Katyayami says : Where the son dies undivided, liis son that 
had received no means of livelihood from the grandfather should 
be made his heir. He shall receive his fath.er\s share from his 
paternal uncle or tluj sou of tlie latter. The same share shall 
legally ladong to all the brothers ; or even his son shall receive it. 
It shall not lafKse^h-’ Commentary — Where among brothers one 
dies, then tlie slia.ro of liis son shall not lapse. 

Devala says: '' A.U!ioug co-parceners living together undivided 
or divided, there shall be a subsequent division of heritage extend- 
ing to the .fourth degree. This is settled’h^^ Commentary — ^The 
moaning is this: — Among co-parceners, whether undivided or 
reunited uftm* division, the subsequent partition extends only to 
the brothers, tlieir sons and the sons of these. To the sons of the 
last mentioned the partition does not extend. 


The same author says : "'Men of the same grofra are m2jindas 
only to that extent. After them there is a difference of pinda. 
Bages ini-eud that partition of heritable property should be 
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co-extensive with sapinda relationsliip^\ ^ Commen tary — This applies 
also to the property of wliicli one wishes for a partition when it is 
not enjoyed by him but is enjoyed by another living in the country 
in which the property is situate. 

Vasishtha says: “Now/ partition of estate among brothers. 
It shall be delayed till childless women bear sons^h- CW« 
mentarij — ^ Women.’’ here means ‘ wives of brothers h If they are 
supposed to be pregnant, shares should be given them also, If no 
son is born, brothers alone shall divide and the women should only 
be maintained. 

Vishnu says: “Mothers shall take shares proportionate to 
their sons'’ shares and so shall unmarried daughters ’I”’ Chm- 
meniary — From the use of the plural ^iiiothers’, as oveiy one is a 
mother, and as there is no warrant for understanding it in the 
singular number, all mothers are entitled. Or it may mean that 
shares are reduced according to the descending order of the castes 
of their mothers agreeably to the text that motliers take shares 
proportionate to those of their sons. Where there is only one 
mother the whole text is easily understood. So soys Grilles vara also. 

Yajuavalkya says : “ Of brothers who divide after their father’s 
death, even the mother takes an equal share 

Brihaspati says : “ In default of him (the father), the mother 
takes a share equal to that of a son. Their mothers take equal 
shares and a maiden takes a fourth sha,re Oommmitary — The 

word “mother’ first used, means ^the mother of living sonsk The 
word ^ mothers ’ means “wives of the father having no issue k A 
fourth share ’ means ^ a fourth of the share which a son of that class 
would be entitled to k This must be given for the performance of 
sacraments. As for the text of Vishnu that the mothers take 
shares proportional to the shares of their sons, as also unmarried 
daughters, that rule also in the light of this text must be under- 
stood as allowing this one-fourth share, as this text also is intended 
to refer to unmarried daughters. 

Vyasa says: “All the sonless wives of the father ar'e also 
declared entitled to take equal shares, and all paternal grandmothers 
are declared equal to mothers.'’^® 

Brihaspati says: “All sons shall share alike their father’s 
wealth. But he who possesses learning and virtue deserves a larger 
share than the rest. Fathers are fathers by virtue of that son 
whose fame for learning, discernment, valour, knowledge, liberality 
and virtue fills the world ’k ^ 

N^rada says : “ He who/ zealous about domestic concerns, looks 
after them shall be supported by his brothers, wdtli food, raiineiit 

. 1 11 Cole. Dig., 243, LXXXII. * Yijiiayalkya, 11. 123. 

^ Vasishtlaa, XYIL 40 aad 41 . = Brihaspati, XXV. 64. 

? Y^inu, XVIII. 34 and 35. « II. Cole. Dig., 243, LXXXIV, 

^ Brihaspati, XXV. 10 and 11, 




ON PERSONS EXC^TOEB : 175 

nnd velu.clcB^^ Hafeyndba comments upon this 

ioxt v‘iw in(‘:uuiig that whore one of the brothers, owing to bis owni 
ability, duos not take a sliare, partition should be made after giving 
hini some ti'ille in order that his sons may not suhseqiiently dis- 
pute ; junl in siip|)ort of his construction of this text quotes by way 
of introdnclion tlio passage of Mann which says: Where of 

hrijtlsers, one ])eing able in Jiis ocenpation does not wash for a share, 
ho must be given some little portion for livelihood and separated 
i'roni ilicm Prakusakara on the other hand interprets the 
pa,ssag(^ tlius : — Wliero brothers living jointly and having paternal 
w'eaJtii earn niortiby tlioir own husbandry, and where one of them 
earns TiutJuhig, lie shoubi not be given the increase proportionate to 
his sluM*c of the })a,tej‘nal wealth employed by them in trade ; but 
tliero is no prohilution against his being given his share of the 
capital. Kven then there shall not be a regular partition. He 
must be given vSeinelhing for his livelihood. After reserving to 
themselves a share Tor their own trouble, the residue alone shall be 
given him. 

As a limitation to the alternatives propounded in the rule: 
‘^Let the eldest take a larger share, or let all the brothei’S share 
equally Yajiiavalkya says : One able and not wishing fora share 
shall be given some trifle and separated Oommervtary — Here 
also Pralcasakara says : Something though trifling should be given 
him a..nd lie should be separated in order that his sons may not 
afterwards quarrel about it ^k 

. Thus 0 !k1s the chapter on Partition among brothers by 

different mothers/^ 


CllAPTER 

On persons excluded prom inheritance. 

Oil tins subject, Apastamba says : All virtuous sons inherit. 
But let him be made pordouless, though the eldest son, who spends 
moiuy unright(‘Ously ''k'* Gmmmniwry— Spends ’ here means 
^ wasles k ^ IJnrightuonsly ’ means On gambling and like pursuits 
inconsistent with the order of his lifek ^ Portionless^ means 
Oleprivod of his share to the extent of money Wrusted by him b 
Some say tlrat ho should altogether be disinherited. 

Oauranm says : Even the son born of a wife of equal caste, 
if addicted vice^ gets no share ^k^ Oom??^e?^^ary — The woi'd 
‘^even^ sliows that the rule applies with greater force to sons born 
of wives of different castes. So . says Aoharya. Prakasak^ra says 
that this text lays down an alternative in view to the fact that sons 
tliongli so addicted to vice can bo reclaimed from sinful ways. 


^ Karadin XIII. 85. ® Yajnavalkya, II. 116. 

^ MaiiU, iX. 207* * Apastamba, P. IL, Ft 6, K. 14, 14 and IS# 

^ Gautama, ZXYIII. m. 
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On this subjecbj Manu sajs: All brothers who are addicted 
to doing forbidden acts are unworthy of property ^ Commentary 
— ^To doing forbidden acts/ means to gambling and the like h 
Others say that this expression means ^ to comjnitting waste upon 
family property h 

Sankba and Likhita say : He who lias been formally degraded 
loses his rights to inherit and to oher oblation>s of food and liba- 
tions of water Cmmentary — ^Formally degraded^ means 
^ expelled from caste after breaking the pot by relatives for treason 
and other heinous offences. 

Brihaspati says : Though born of a wife of the same caste^ a 
son devoid of good qualities does not deserve the paternal wealth. 
It IS said to go to those learned men who offer rice-ba.lls to him. 
A son is he who redeems his father from debts superior and inferior. 
Therefore^ there is no good having a son who is not of that de- 
scription. What end can be served by a cow which yields no milk 
and is not pregnant ? What purpose is served by a son who is 
neither learned nor virtuous ? A son who is devoid of learnings 
valour, wealth, devotion, knowledge and virtuous conduct is equal 
to urine and excrements Commentary — ‘ Devoid of good 

qualities Ms explained by the author himself in the succeeding 
portion. The expression ^ Tatpindadah ^ means ‘ those who give 
the son devoid of good qualities, food and raiment h 

Manu says : Eunuchs and outcasts are not entitled to share; 
so also persons born blind or deaf, the insane, the idiot and the 
dumb as vrell as those who are wanting in one organ. But it is just* 
that even to these food and raiment should bo given without stint 
by the intelligent. Those that refuse to give will become degrad- 
ed. If the eunuch and the rest soineliow desire to marry, the 
offspring of such wives deserves a share Commentary — The term 
‘ Jatyandha^ denotes tbe incurability of the blindness and not its 
existence from birth. ^ Idiot ^ means one who could not discern be- 
tween himself and others h By the term ^ Niriiadriya ^ are included 
the lame and the like who arc incompetent to perform the duties 
enjoined by the Srutis and the Smritis. Mill tli esc ^ means Hhe 
impotent and the rest \ ^ Without stint ^ means ^ for life 1 The 

term ^ hUbathinam^ means ^persons enumerated in the text, hUba 
excluded ^ ; for aii impotent man is incapable of procreating. 
Prakasakara, however, holds the opposite view\ He says that the 
term Icliba means M person suffering from impotency due to causes 
which may subsequently be counteracted! The word ^ tantiC 
means Offspring! 

Yajnavalkya says : The outcast, his son, the impotent, the 
lame, the insane, the idiot, the blind and otliers, stich as persons 
suffering from incurable disease, take no shares but are entitled to 


1 Manu, IX. 214 
f IX, Cole, Dig, m, OOOXTIIL 


Bribaspati, XXV. 

* Manu, IX, 201-^203, 
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“be maintained Commentary — ‘His son ^ means ‘the son born 

after he became an outcast ^ ‘ Idiot is one whose mind is vacant \ 

‘Incurable diseases such as leprosy, etc., for which there is no 
remedy. I'he word ^ AdiC includes all persons enumerated by 
other sages jts entitled to no shares but only to maintenance. 

Suspecting that the exclusion from inheritance of the impotent 
and the like may be argued to extend even to their sons, Yajha- 
valkya says : “ The aiiram and the hskeiraja sons of these, if them- 
selves free from blame, share in the inheritance, and the daughters 
of these should ])e maintained so long as they are not provided 
with husbands author propounds the following rule 

with respect to the wives of the impotent, etc. ‘.—“TI ib souless 
wives of these, if virtuous, should be maintained. But such of 
them as are unchaste or advet’se to their husbands should be driven 
out^k*^ Commentary— The term ‘ adverse ^ contemplates the doing 
of such acts as administering poison and not the sowing of family 
dissensions. 

Ndrada says : “ One hostile to his father, degx’aded, impotent 
or expelled from caste for heinous offences, shall not share in the 
inheritance, even if he be an anrasa son. How could he, if he were 
only Esheiraja? Persons suffering from chronic or acute com- 
plaints, the idiot, the insane, the blind and the lame need only be 
maintained at the c?xpens0 of the family ; but their sons taka their 
shares <-()mmentarij — He who hates his father is the enemy of 
his father. Such hatnMl terminates in compassing the death of 
the father who is alive and in refusing to offer for the benefit of 
his soul libations of water, etc., when he is dead. ‘ One expelled 
from casto for heinous offences ^ means ‘ one who having been 
found guilty of regicide, etc., has been oiitcasted, the ceremony of 
breaking the pot having been performed ^ Prakii^sakara, however, 
reads ‘ upapaiaki^ which means ‘one guilty of minor offences k 
‘ Chronic diseases/ sueli as consumption, etc. ‘Acute diseases', 
such as ]e|)ro.s3% etc. ‘The family' means ‘brothers, etc/. 

Devala says : “ When the father is dead, the impotent, the 
leper, the insane^, the idiot, the blind, the outcast, his offspring 
and the heretic do not share in the inheritance. To these with the 
exception of the outcast, food and raiment should be given. Their 
sons if free from blame themselves shall take their fathers' 
shares".*'"’ Commentary — ^ Wlien the father is dead ' means ‘ even 
though the father be dead'. The term ^Lingi^ (heretic) means 
‘one who greatly pretends to observe vows 

Vishnu says : ‘'Outcasts, eunuchs, persons afflicted with 
incurable diseases or deficient in organs do not receive shares. 
They should be maintained by those wdio take the inheritance. 
Their anram nom take sliares, but not the sons of outcasts".*^ 


^ Yiuua^rnllcTa, II. 140. •* Nfeda, XIII. 21 and 22. 

a Ihid,iU.. * II. Ooie. Big., 426, CCOXXI. 

S' Bid, e Yisbim, X'V. 32, 3S,S4aiidS5. 
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Commentary — The sons of the outcast born after the commission of 
the offence which entailed such degradation or begotten upon women 
of superior castes do not receive a share^ not even in the Avealth of 
their grandfathers. ^ Riktagrahinah^ meaii^ him who takes the 
share h- - ■ ■ . ■■ 

Baiidh^ana says : Those who are nnahlo to manage their own 
business should be supported by giving food and raiment^ such as 
the blindj, the idiot, one immersed in vice, the diseased and those 
who have no duties to perform; but not the outcast or his 
offspring ^h^ Gommeatary — ^ Those who liaveno duties to peidbrm ^ 
means ' those who are not entitled to perform acts of virtue, Siicri- 
fice, etc/j for it is declared, Wealth is created for sacrifice. 
Therefore it must be given to persons who are compotont to perform 
virtuous acts and not to women, fools or vicious mon^h A.s all 
intercourse with the outcast anct his ofihpriug is prohibited, even 
maintenance shall be refused them. 

Vasishtha says: And those who have entered a different order 
do not shai*0 in the inheritance Commentary — different 

order ^ means ^any order other than that of a grihasta or a house- 
holder h 

G-autarna says: ^^Tlie idiot and the eunuch should however be 
supported; the male issue of an idiot deserves a share. Sons 
begotten on women of higher castes by men of lower castes should 
be regarded as sons of a Brahmin by a Sddra wife^h Commen- 
tary — The word deserves^ indicates that the son of the idiot will 
receive a share if he is entitled to it in his own right and not 
because of his being the son of the idiot. By the expression like 
the son by a S/idra wife ’ it is meant that the sons of a Pratihmia 
connection if doing service to the father should be maintained like 
the son of a Brahmin by a Siidra wife. 

Katyayana says : The paternal wealth will not go to the son 
of a woman improperly married or born of a woman of the same 
gotra or to one who having entered the religious orchn* reverts to 
the householder's. The sou of the wmnian married improperly if 
he be of the same caste with the father and the sou of a •wife of a 
different caste but properly married take the inheritance. The 
son of a woman begotten by a husband of iiifei*ior caste is not 
entitled to inherit. Food and raiment without stint should, it is 
considered, be given him by his relatives. In default of thmn, he 
may inherit the paternal wealth. But his relatives shall not be 
compelled to give him any w^ealth which is not his fathcj-’s ’h 
Commentary The son of a woman im]m)p)erly ^ married ^ means 
^ son of a woman not of the same caste with the husband aiul 
married in violation of the rules enjoined by the shastcu\s with 
regard to the marriage of maidens of different castes ^ ; for this 
very author in the next portion of the passage lays dowm tluit the 


1 Baadhayana, II. 2, 3, 37—40, Gautama, XXVIir. 43-45. 

» Vasishtha, XYII, 62. ^ 11. Cole. Dig., 439, COOXXXTIL 
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son born of a wife of the same caste tbough improperly married 
is heir to the paternal wealth. ^ Woman of the same gotra’ means 
woman of the same married \ If the son of the woman 

improperly married be of the same caste with the father^ then he is 
certainly heir. Similarly the son horn of a wife of a different caste 
but properly married is also heir. But the son of a woman begotten 
upon her by a husband of inferior caste is no heir. It is to this 
son alone that food and raiment should be given. If there be rela- 
tives^ then they should give him food and I'aiment without stint. 
In the absence of relatives^ he may himself take that wealth. But 
where his relatives had inherited wealth which was not his father^s^ 
then they should not be compelled to give him even food and 
raiment. 

Brihaspati says : The younger brothers whose initiatory cere- 
monies have not been performed shall be initiated by their elder 
brothers out of the common paternal wealth Commentary — The 

form ^ Yaviyasah ^ is an Arsha substitute according to some for 
^Yaviyamsah ^ Others hold that it is the genitive case of ^ Yaviyan \ 
In the result^ the two views do not lead to any difference. 

Vyasa says : The uninitiated among them should be initiated 
by their elder brothers out of their paternal wealthy as also the 
unmarried daughters in due form’\^ Commentary --Th.Q initiation 
of the unmarried is their marriage. 

Ntirada says : The initiatory ceremonies of brothers whose 
initiatory ceremonies had not been duly performed by their father 
should bo performed by their brothers out of their paternal pro- 
perty. Or if there be no paternal wealthy the initiatory ceremonies 
must invariably be performed by contributions from the shares of 
brothers whose initiatory ceremonies had been performed 
Gornmeutanj — The initiatory ceremonies here contemplated aro 
those from to C/paTiapana inclusive. 

Devala says : Nuptial portions should be given to unmarried 
daughters out of the paternal wealth. The daughter virtuously 
begotten inherits like the son the wealth of the sonless deceased/^ ^ 

Yajnavalkya says : Brothers whose initiatory ceremonies had 
not been performed should he initiated by others already initiated; 
and the unmarried sisters also by giving a fourth part of their 
brothers^ shares 

Vishnu says : He should marry unmarried sisters in a manner 
suitable to his wealth 

Manu says : Let the brothers give to unmarried sivsters por- 
tions out of their own respective allotments^ each a fourth of. his 
own share. Tliose who refuse to give shall be degraded 

^ Brihaspati, XXV. 21. * II. Cole. Dig, 296, OXXTY. 

» IT. Cole. Dig., 297, CXXV. « Yajilavalkya, XI. 124. 

“ Narada, XIII. 33 and 34. “ Vighuu, XV. 31. 

’ Mann, IX. 118, 
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Oommentary-ThB meaning here is not f 1 ,nf 

give a fourth of his own^share' but th« brother should 

daughter should be given for defray L the 

nage a fourth of the share whiXa Su^nf fl of i>er mar- 

wodd be entitled to under the circums^of. i^f Pel- 

that out of the foursl.ares to svhich S toi-V ^^/I'fofore follows 

entitled and out of the three, shares whieli K f f wile is 

to a fourth share should be euVen T-Wn ontitleci 

» fonrt . sl,«, . fo„a ” “'""I .peat of 

ing the marriage sacraineut. I'lie rule nf* ^-^bjeet 
gmng of a fourth share should l.t ^ t ^iwliqu as to th.e 
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of „,£f “lint Tl'« 
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implication that as nmch should T.^r • given, means bv 

sacrament. This ici u,,f " ,e given as may be needed fi^ 

the sacrament is cxpedienr^^^'^^"^ ^ .P^^rformance of 
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where, _etc.^ means ^vlien^he fourtr^’*! PBut 

money IS required for the sacinment +t i« miiall and more 

ot the sacrament h Therefore p'Lm tor the performance 

w len tabug it out of his own share slmn’n money alone oven 
«1 I- file sacrament; as' abo kv tho brother 

even while she lives. ’ * ^^'X-Hwnu oi the mother 

unmarried daughtiu’^takes hoVo imi'tition is made the 
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On PAimBLE PROPERTY. 

On tills subject Katyayana says : ^rTlie wealth of the grand- 
fatliei*;, the wealth of the father/ and what they themselves had 
acquired must all be divided at a partition among co-heirs. After 
giving what has been given by the father out of affection^ the 
remainder shall be divided. That shall be taken by the sons and 
by male issue in due order to the fourth degree OommentaTy — 
What they had themselves acquired except what belongs to any 
o£ them exclusively. ^ Given out of affectioi/ etc. means ^what 
tlie father had out of affection promised to give b That must be 
given and the remainder only divided. As the text says: ^^To 
three alone should libations of water be given and to three alone * 
rice balls should be offered ’^^ he^ who confers spiritual benefit by 
giving the innda to tlie deceased^ is entitled to share in the 
wealth of the decoasocL Halayudha holds that the expression Ho 
the' fourth degree^ refers to the person to whom the father made 
the promise of gift. 

Narada says: ^Hn order that the father may not remain a 
debtor^ the balance alone of the father’s wealth left after paying his 
debts and discharging his obligations shall be divided by the 
brothers ’b- Commeniary'^^Km obligations ’ means ‘ money 
promised to another by the father b Prakasakara reads: Pitri- 
danehhyalP for ^ Pitriddyehhyah ^ . according to that reading 

the meaning is the same. 

Katy%aua says: ^ Hit the time of partition all the debts 
which have been contracted by the brother, the paternal uncle and 
the mother for family benefit should be paid by those who share 
the wealth. The debt must be paid to the creditor only where 
after dispute it is proved by evidence ; but otherwise it shall not 
be paid’b"^ Coonmentary — The meaning of this is where the debt 
contracted by the brother, etc., becomes a matter of dispute, it 
shall be paid to the creditor only when after dispute arises it is 
proved by the creditor by evidence and not otherwise. 

The same author says: ^‘^Debt contracted by the father, his 
own debt connected with the father’s debt and the debt contracted 
by himself for family benefit; all these debts should be paid by him 
with his kinsmen when partition is made’h*^ Commentary — 
^Fitriyam^ means ‘contracted by the father! ‘Connected with 
the father’s debt ’ means ‘ incurred by himself to discharge the debt 
contracted by the father ! ‘ His own debt’ means ‘ debt borrowed 
by him on account of tlie family as distinguished from the debt of 
the brothers, etc.,’ spoken of in the previous verse, ‘ debt contracted 
by himself for family benefit!' 


^ II. Cole. Big., 478, CCOLXTIXI, and - Mracla, XIII. 32. 
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Vidua, 1 for religious pui poses i divided (among all the heirs), 

hy him for his own benetit shall he div^ed (arnoi^, 

if found to be so; for ^ ^ gays, that whatever is given 

wealth , 5 irrSon property for his own 

away by one co-parcener o^u ^ another out of 

religious benefit and wbatev v > J debited to him solely at 
affection on his own responsibility ^ Lb^of annmo^a 

th.p»«o.,- orttoc^ie no ^ 

paternal wealth. 1 iaWah| ^ J ^ individual religious 

iU to 1 

benefit, the debt borrowea uy for his own iruhvidual 

affeclioi,, and the debt j, {o„„i i„ he so con- 

*,trTl “ f-tS tH. " 

and it mnst, therefore, be construed to oovo: all these eases. 

■ TT-'A ' „„ oov« •“ House, land and quadrupeds when 

Again ptyayaua says . 4.^t property has 

discovered should be divided. ordained”.'^ Commen- 

heeu concealed, an ordeal m T ie meaning of this 

SStl!'iew"ifand1ervai^^ 

rest’. ‘Workmen’ means ‘ servants, etc. . Jhoiostis puitc y 

TWami savs : “Let the value of a single goat or a single beast 
with uncloven hoofs never he among diem. Jjj"® 

Here ends the chapter on “ Partible Pioptity 
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mixture ^ Commeniarj/r- Wealth acquired hy leaniiug and 
wealth received at the time oF marriage will be subsequently 
defined. ^ ilUram^ means ^received from a friend ^ ‘ Madhu- 

parkikam’ means ^ given as a token of respect along with Madlm- 
parka (honey-niixture)h ^111 this solely belong to hiin’ means 
^is not liable to be divided h 

Yajnavalkya says : He who recovers property duly descended 
and taken away shall not divide it with his co-parceners; as 
also wealth acquired by leSbTiimg Gommeiitary — ^Duly de- 
scended^ means ^descended from his ancestors h He among the 
heirs who recovers such property taken away by others and not 
recovered by his previous ancestor from incompetence or other 
causes^, shall not divide it with the other htjirs. Here the author 
of the Mitakshara observes. ^This is allowed if permitted by the 
other heirs.^ As regards the text of Harita found in the Samhita 
which says that he who recovers singly and by his own pains^ land 
lost by his ancestors, takes a fourth share of it, the others taking 
their due shares in the rest, it is unreasonable, the text not being 
quoted in Smritimaharnava, Kamadhenu, Kalpataru, Parijata and 
other works. 

Vyasa says: Wealth acquired by learning or by valour or 
given out of affection by the kindred shall be given exclusively to 
him (the acquirer) at the time of partition. It should not be 
claimed by other heirs Commentary — ^Acquired by valour^ 

means ‘ gained in war and otherwise h The meaning of the word 
^ Saudhayika^ will be explained in the text of Katyayana beginning 
with ^ Oodaya, etc. h 

Gautama says : A learned man if unwilling need not give the 
unlearned what he himself acquired Commentary — ^Acquired 
by himself ^ after this ^ by his learning ^ is understood. ^ Vaidyah ^ 
means learned man \ , 

Katyayana says : Nothing shall be given to the unlearned by 
the learned out of the wealth acquired by his learning. But he 
must share it with such as are equal or superior to him in 
learning 

Narada says : A learned man shall not give to the unlearned a 
share out of his own wealth if it was not acquired by him with 
the aid of the paternal ^ Commentary — What is 

here meant is this. Where one having had food and raiment 
out of the common property and acquired learning, gains without 
the aid of the common property by his own learning, then he 
need not give wealth so acquired to one void of learning. But 
iLithe wealth was acquired with the aid of the common property 
bf his learning, it should be given even to the unlearned. Where 


1 Manu, IX. 206. 

® Yajilavallcya, II. 119. 
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tliere is no use made of the common property during the time of 
the acquisition of learnings then although the common property is 
made use of during the time of the acquisition of wealth, the learned 
man need not give anything to anybody else. But the wealth 
belongs exclusively to the learned man ; for Vydsa after saying that 
wealth acquired without the aid of the paternal estate is not liable 
to partition, says that wealth acquired by learning is likewise not 
subject to partition. Therefore, the irnpartibility, which will be 
predicated in the subsequent portion, of wealth acquired by learn- 
ing, applies to cases where wealth is gained by learning acquired 
without the aid of the common estate, even though dining the 
acquisition ol' such wealth the common estate is made use of. Tlxis is 
also Halayudha^s rule. Prak^sakara and others, however, say that 
the texts speak of wealth acquired by learning without any aid of the 
paternal wealth. That view is wrong ; for it is impossible to speak 
of such wealth as being acquired boch with and without such aid. 

ISTarada again says, (Let the father distribute among his sons 
all property) except wealth gained by valour or belonging to a wife 
and the gains of learning; they have been declared to be not liable 
to partition as also what is given by the father out of pleasure. 
This rule also applies to any property given by the mother from 
affection out of her own wealth ; (for) the mother ‘is as competent 
as the father (to make gifts) Commentary — From the use of 

the expression ^ her own wealth it follows that this text applies 
to cases of stridhana. 

Vyasa says : What is given by a paternal grandfatlier or by 
a father out of affection belongs to him (to whom it is given). That 
and also what is given by a mother shall not be taken from him^k^ 

Yajnavalkya says : ‘‘^Whatever other property a man has him- 
self acquired without prejudice to the paternal estate and anything 
received from a friend or on account of marriage shall not be shared 
with co-heirs Commentary — The word ^ other ^ means ^ other 

than anything given by a friend, etc. k 

Manu and Vishnu say : What one acquires byjiis own eiforts 
and without detriment to the father^s wealth, ho need not if 
unwilling give (to his co-heirs) ^k‘^ 

Vy^sa says : What wealth a man acquires by Ids own ability 
without the aid of the father^s estate, he need not give to his co-heirs 
as also what he acquires by learning ^k^ 

Katydyana says : When a man acquires learning from another, 
living upon food supplied by a stranger and by learning so acquired 
gains wealth, such wealth is said to be acquired by learning. What 
has been offered as a prize and won by a display of learning should 
be regarded as the gains - of learning. It shall not be divided at 
a partition. What is acquired from a disciple, by officiating as a 


^ Narada, XIII. 6 and 7. “ Yajnavalkya, II. 118, 
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ntwih, by asting* a question/ by solving a doubtful question^ by 
display of knowledge^ by victory in a controversy^ and by reciting 
tbe Vedas witli ability is declared to be tlie gains of learning. It 
shall not be divided at a partition. This rule applies also to arts 
and handicrafts and to the profits made by superior skill in them. 
The prize offered for and won by learning and money received from 
a person performing a sacrifice, and from a . disciple^ all this is 
declared the gains of learning. Whatever is not thus acquired 
is common property. Brihaspati says that money staked and won 
by a man by defeating his foe in a controversy is wealth acquired 
by learning and not liable to partition, Wealth acquired by boast 
of learnings received from a disciple, or for services as a ritwik, 
Bhrigu calls the gains of learning^h ^ Commentary — ^ Fradyayana^ ' 
means ^superior recitation k "Profits, etc.'’, means Svhatever is 
gained in excess of a reasonable price by the skill of the. seller 
belongs to him excliisivelyk ^ Prize o'lfered for and won by learning^, 
that is, wealth acquired in pursuance of a challenge in tbe form 
^he who recites this chapter or argues this disputed point without 
blunder shall take it^ is the acquirer’s exclusive property”. 
^Acquired by boast of learning’ means acquired by boast in 
the form M alone am skilled in this branch of learning’ ”, 

Kfity^yana defines the wealth which is acquired by valour and 
therefore impartible, in the following passage: ^^When a person 
prepared to face a danger performs a heroic deed and the master 
well pleased at such action shows him a favour, whatever is so 
acquired is known as wealth acquired by valour. This is not liable 
to partition ; likewise what is taken under a standard. Whatever 
is acquired in war by a man after putting the forces of the enemy to 
rout and having risked his life for the sake of his master is said to 
be taken under a standard”.^ 

The same author next defines what wealth acquired by mar- 
riage is partible. What is received along with a maiden of equal 
class at the time of her marriage is considered as wealth received 
with the maiden, pure and conducive to prosperity. What is so 
received along with the wife should be considered as wealth 
acquired in marriage and all this kind of wealth should be regarded 
as useful in the performance of religious duties.”*'^ 

Sankha and Likhita say : According to Prajapati there shall 
be no division of a house, waterpots, jewellery, concubines, apparel, 
water, pasture-ground and roads”. Commentary — ^ VadiF means 
blouse’. Whatever is made of metals, jewellery, that which is 
being worn. ^ Anuyuhta^ means ^ enjoyed The. meaning is that 
there shall be no division of women and apparel which had been 
exclusively used by one. ^ Aprampracharavarthnmia, ’ , means 
‘ drains or channels for the flow of water.’ 


^ II,, Cole. Big., 444, OOOXLTJI. 

* Attributed to Maim, and found at p, 465, CCCLV, II. Cole. Dig, 

® Quoted as the text of Manu/II. Cole. Dig,, 463, COCLYIII. II. Cole, Dig., 
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Mann and Vislanu saj : Clothing, fatra, ornaments, dressed 
rice, water, women, family priests and spiritual counsellors and 
pasture-ground, they declare not liable to partition Gommen- 
tary-^The word ^ patra^ means ^money in the shape of bonds '' ; for 
Katyayana defines it as money in bonds ,v and Brihaspati also speaks 
of bonds minus debts. Halayudha, however, interprets ^2^(itTa’ as 
vehicle h ^ Krittdnnam^ is explained by Parij&*ta as cooked rice, 
etc/\ ^ Wonien^ here means ^ concubines^ ; for Gautama says, that 
there should be no division of concubines. GYogakshema^ means 
^advisers, purohits, etc. ^ because they exist for it. ^Prachara^ 
means ^ the way for cattle to go by h Prakasa says, that the word 
‘YogakshemP means ^any hereditary ofiice held in the family of 
kings, etc,^ Halayudha, however, says, that the word yoga’ means 
^ boats, etc. "’, and that the word means ^ fort, etc/. 

Vyasa says : A place of sacrifice, house, vehicles, dressed rice, 
water, and women shall not be dividedamong co-parceners, although 
they have descended from father to son for a thousand genera- 
tions Gommeyitary — ^ Kshetram’ means / place of residence \ 

^ Patram according to Prakasakdra, means ‘ vehicle ^ 

Katyayana says : Wealth secured by documents or dedicated to 
religiouspurposes, water, women, a corrody descended from ancestors, 
valuable apparel, jewellery and whatever is by its nature ineligible 
shall he assigned to the co-heirs to be enjoyed by them alternately 
for stated periods. Pasture-ground for cattle, the common way, 
clothing and anything else worn on the body and tools and appli- 
ances used in arts should not according to Brihaspati be divided. 
Bhrigu has declared that whatever be the customary law proved to 
be followed in a country, class or tribe or company of merchants, 
according to that law shall the distribution of heritage be made 
Commentary — ^ Phritam vastram’ ^cloths of great value 

worn on the body’; by this expression only things of small value 
are meant. ^ Dedicated to religious purposes ’ means ^common to 
alV or dedicated for the worship of the deity, such as bell, etc. 
The word ^Fibandah’ has already been explained. ^Ineligible’ 
here means ^impossible physically to divide’. Halayudha inter- 
prets the word Pr ay ujy a’ to mean ■ outstanding debts Pdrijata 
explains the word to mean books of reference, etc., and says that 
they should not be divided even by fools. ^ Tools for arts’, i.c., 
brush, pencil, etc. 

Brihaspati says : Those who declared clothes, etc., indivisible 
have not properly inquired. The wealth of the rich depends on 
clothes and ornaments. Such wealth if not divided is not produc- 
tive ; nor can it be allotted to one alone. It should be intelligently 
divided, otherwise it would be useless. Clothes and ornaments are 
divided by selling them; bonds, by recovering the money lent; 
and cooked rice, by exchanging it for unprepared food. W-^ater in 


® II. Cole. Big., 470, CCOLXIY. 
5 II. Oole; Big., 471, CCOXhV. 
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a well or a pool shall be drawn and used as needed. Land and 
embankments shall be divided according to their respective shares. 
One woman (slave) shall be made to do duty at their houses accord- 
ing to their shares of inheidtance. If there are many women^ they 
shall be distributed equally. This rule applies fco males (slaves) 
also. The emoluments of a hereditary office shall be divided equally. 
The pasture-ground shall be always used by the co-heirs according 
to th eir respective shares ^ Gommentary — ^ IJ nproductive ^ means 
^ being common and therefore useless to anyk It is impossible to 
allot all that to one co-heir. ^ Yogcjckshemavatah^ means ^ of the 
adviser^ ptiroJiity etc.^. Here the liability of clothes^ etc.^ of great 
value to partition is laid down. Therefore the texts of Mann and 
others speaking of the iinpartibility only prohibit the division in 
kind of clothes^ etc.^ of small value; and also prohibit the division 
of clothes, etc., of great value in any mode other than the one here 
pointed out for their division. There is no contradiction between 
the various texts. Pi4kasakara, however, says that things of small 
value if worn on the person are not liable to partition, that much 
wealth existing in the shape of bonds, jewellery, elephants, etc., is 
certainly divisible and that the mode of their division is pointed 
out in those texts beginning with ^ Madhyastithmiy etc.\ 

Kdtyayana next proceeds to state what kind of wealth acquired 
by learning is liable to partition. He says : ^“^The wealth of brothers 
who acquired their learning in the family or from the father and 
wealth gained by valour are liable according to Brihaspati to 
partition Gommentary — ^In the family^ means ^from the 
paternal grandfather, paternal uncle, etc.^ The meaning is that 
wealth acquired by brothers instructed by these or by the father 
by means of learning or valour is certainly divisible. 

Narada says: ^^One who supports the family of a brother 
engaged in learning shall share in the wealth gained by such learn- 
ing even if he is himself unlearned^\^ Commentary — ^ Asrniah^ 
means ^ unlearned L 

Manu says: ^^In property acquired by the eldest brother after 
the death of the father the younger brothers have a share, if they 
have been acquiring ]earning^\^ Commentary'— Y]ii% *^where 

the eldest brother after the death of the father gains wealth by his 
own special learning, in wealth so acquired by the eldest he takes 
two shares, and the younger brothers one share each, if they had 
been acquiring learning k 

Manu again says: ^^Bnt the wealth acquired by the brothers, 
all unlearned, by their labour, shall be eqirally divided, it being 
no patrimony. This is settled Commeniarij — The meaning is 
that wliere all the brothers alike unlearned acquire wealth by agri- 
culture, etc., then in that wealth which is not paternal their shares 


^ Brihaspati, XXY. 78-84. ^ Narada, XTII. 10. 

IL Cole. Big., 448, OCOXLIX. * Maim, IX, 204. 

s Manu, IX. 205. 
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jgliall be equals and that there can be no dednction of an additional 
$hare allowed there on the ground of one having acquired the greater 
portion. 

Gautama says: ^^TJnlearned co-heirs shall divide their joint 
acquisitions equally Commentary — ^ Unlearned^ means ^pos- 
sessing no learning which would make that wealth exclusively the 
property of any one of them\ 

Vasishtha says: '^If one of the brothers has gained something 
by his own labour, he shall only receive a double share (in it) 
Commentary — If among many brothers one with the aid of the 
common estate acquires wealth by agriculture, etc., then he takes 
two shares and the rest one share each. 

Vy&a says : Where one with the aid of carriage and weapons 
common to all gains wealth by valour, etc., all the brothers have 
shares in that wealth. He shall take two shares and the rest equal 
shares ’h® Commentary — This text must be construed to apply 
to cases of wealth acquired by learning, valour, etc., other than those 
previously defined. 

Here ends the chapter on Impartible Property. 


CHAPTER VIIL 
On Steidhana. 

On this subject Manu says : Never shall women secrete from 
the wealth of the family common to many or even from the property 
of her own family without the permission of her hasband^\*^^ Com- 
montary — From the use of the term ^ family^ it follows that family 
wealth is meant. From the wealth common to many, women should 
not take out anything without the perjnission of the owners. Simi- 
larly she shall not take out anything witliout the permission of 
her husband even from the wealth exclusively belonging to her 
husband independently of other members of the family. 

Manu and Vishnu say : ^“^The heirs of a man shall not take any 
jewels worn by his wives during his lifetime. Those who take shall 
be degrad Commentary — Prakasakara says that according to 
Medhatithi even such jewellery as have been worn without the per- 
mission of the husband should not be taken by the heirs. 

Apastamba says: ^^Ornaments belonging to the wife, as also 
wealth given her by her kinsmen. So some lK)Id^\^ Commentary 
— The term used in the original means ^ money received as yautaka 
at the maITiage^ The meaning is that this also belongs to the wife 
alone. 


^ Gautama, XXVIIT. 3X, 
2 Vasislitha, XVII. 51. 

5 ^ofc found, j 
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Narada says; ^^What was given to tlie wife by tlie liusband 
from affection, she may enjoy it as she pleases even when he is 
dead, or give it away except immoveables 

Vyasa in the following passage shows over what portion of the 
property given by the husband, the wife has independent power. 

A share of the wealth amounting to two in a thousand shall be 
given to the wife. This and the wealth given her by the husband 
she may use as she likes.^' ^ Commentary — As it is said that the 
limit of the wife^s share is two thousand panas, it follows that where 
property is inconsiderable, some trifle alone might be given. Some 
say that in the light of the text that what is self-acquired can be 
given away at pleasure, this text is intended to refer to common 
property. Prakasakara, howeve]*, says that when the wives of dis- 
qualified husbands entitled to be maiutained are separated, more 
than a thousand panas should not be given to them. 

Katyayana says: ^‘What a woman receives, whether after 
marriage or before it, in the house of her husband or father, from 
her brother*’ or from her parents is called a gift from affectionate 
kindred. As such wealth is given to women that they may live 
well with it, they have absolute power over it. The absolute power 
of women over b'audhayika is always proclaimed. They can sell it 
or give it away as they please even if it be immoveable Gom^ 
mentary—The word ‘ Fatynh^ should be read along 'with ^ griha^ as 
husband^s house h ^ Prom the brother or parents ^ is only illustra- 
tive. " baudhayika ^ is therefore property received by a woman 
before or after the marriage, iu the house of the husband or her 
father, from her father or kinsmen* ^ Anr us amsy am ^ means ' good 
behaviourh It therefore follows that such wealth is given to them 
by their parents, etc., for their good living, and in order that they 
may not go hard for want of money. Thus in baudhayika wealth 
the absolute power of women extends to immoveable property also; 
but in what is given to them by their husbands, their absolute 
power is only over properties other than immoveable. 

Accordingly K&^tyayana says; What a woman receives from 
her husband she may dispose of as she pleases after his death; but 
while he lives, she must preserve it or commit it to his family. A 
childless woman not violating the bed of her lord and obedient to 
her spiritual guide may calmly enjoy it till her death. The heirs 
shall take it after her^h^ Commentary'^^ What is received from a 
husband^ includes all wealth which becomes hers by her relation to 
her husband. It is two-fold ; — what becomes hers after her hus-* 
band^s death owing to non-existence of other heirs;— what becomes 
hers even during her husband^s lifetime, because of her relation to 
him. The first kind of wealth she may dispose of as she likes, all 
but the immoveable; being near her guru and protecting inviolate 


^ Narada. Not found. ® Borne read * husband ^ for ‘brother ** 

« IX* Cola* Dig., 600, COOOLXIL * IL Cole. Dig., 594, CCOCLXXT* 1-8, 

^ li. Cole. Dig., 595, CCCOLXXYIX, 


190 


VIVADABATNAKAEA, 


tlie bed of her lord^ she must pas? s her daj^s. In respect of immove- 
able property^ the author Kays : She may her death 

and after her the heirs shall take it'^. In regard to the second 
kind of wealth, she mast preserve it while he lives. According to 
Prakasakara she must await the permission of lier husband in spend- 
ing it and thus preserve it. Halayudha and Parijata, however, say 
that ‘^what is received from her husband^ means ^the sridhana 
given her by her husband h But as there are doubts (regarding the 
extent of the power of alienation by a wife) even with regard to the 
property which had devolved upon the wife fi'om the sonless 
deceased, Prakasakara’s exposition is satisfactory and is more in 
keeping with the context, the doubts referred to being pressing. 

Manu says; ^^All faithful wives must thus be taken care of, 
barren, childless, destitute of relatives, living at home while their 
husbands are abroad, or afflicted with distress. Those relatives who 
take the property of such women while they live, a virtuous king 
should visit with the punishment meted out to robbers Com-' 
mentary — ^ Vasa^ means ^ barren k ^ AjmtraJC means ‘ whose sons 
are dead h ^ NishJcidah^ means ^ whose kinsmen by the mother and 
the father are dead h 

Devala says: A w’oman^s livelihood, ornaments, sulka and gain 
are her own property ; she shall enjoy it all herself. Her husband 
shall not take it when in no distress- If lie gives it away in vain or 
consumes it, he should return it to his wife "with interest, He may 
use her property to relieve a son of his distress ^ Commentary — 

^ Virtha^ means ^ what is given for her livelihood h ^ Labbiahf 
means ^ money received from kinsmen h ^ Sulka^ means ^ money 
given to the maiden for the marriage h When he takes the money 
under pretext of necessity and gives it away uselessly, or consumes 
it, then, it must be returned with interest. But to relieve a son of 
his distress, the property of the wife may be taken even without 
her consent. 

Katy%ana says: Neither the husband nor the son, neither 
the father nor the brother, have poAver to enjoy or alienate the 
property of a woman. If any ouQ^of them takes'by force her pro- 
perty, he shall be made to pay interest and punished with a hue. 
But if he consumes it with her consent affectionately given, he shall 
be made to pay the principal alone when he becomes rich (enough 
to pay). Whatever she affectionately places at the disposal of any 
of these, seeing him afflicted with disease, immersed in grief or 
oppressed by creditors, he may repay it to her at his pleasure 
Commentary— Tne meaning of the last sentence is that when a 
woman finding her husband, etc., afflicted with disease, etc., gives 
them any money out of affection, the husband and the rest shall 
return it at their pleasure. 


^ II. Cole* Dig., 598, COGCLXXX. ® II Cole. Dig., 597, OGCOLXXYIII 
« II. Cole Dig., 694, COCCLXX Y. 4-^7 


ON PAOTiriON OP iSTEIDHANA, l9i 

Yajiiavalkya says : A husband need not repay his wife any 
portion of her wealth which he had taken in a season of drout for 
charitable purposes; whilst suifering from disease or while in 
duress Commmiiary — -‘Charitable purposes^ where they are 
necessary. When he is x’endered incapable of work owing to 
disease, ho need not repay his wife her money wliich he had taken 
for curing himself of the disease, 

Katyayana says: “ If subsequently (to taking his wifeks money) 
he becomes the husband of two wives and does not treat her with 
proper consideration; he shall be made to repay her even the money 
which she had given him out of affection. When no provision is 
made for her food, raiment and residence to the wife; she may by 
force take her own property and claim her portion from her 
husband or his heir. This is the law of Likhita. If she get all 
thiS; she must live in the family of her husband; but if afflicted 
with disease and despairing of her life; she may then go to the 
family of her father* A wife who acts adversely to her husband 
is shamelesS; wasteful of property and bent on incontinence; does 
not desexwe to have stridhana. Wealth exists for sacrifice. There- 
fore wealth should be given to those who are virtuous and not to 
womeii; fools and vicious persons. The stridhana promised by the 
husband to the wife should be given by the sons as a debt. If she 
does not live in the family of her husband; she may live in the family 
of the father ^k‘^ Gommentary — When the husband does not treat 
with kindness the wife who gave him her money out of affection; or 
when no provision is made for her food, raiment and residence, 
then she may take by force her wealth which she had given to her 
husband; seeing him afflicted with disease, etc. The rule of the 
Sastras is that even when she could have all these without effort, 
she can still take by force the wealth she had given to her husband. 
When she gets the money, she must reside in the family of her 
husband. The meaning of ‘ she may then go, etc.^, is that if she be 
afflicted with dangerous disease, she may go to the family of her 
kinsmen. 

Hero ends the chapter on Stridhana. 

CHAPTER IX. 

On Pabtition op SrEiniiANA. 

On this subject Mann says : ^kBut when the mother is dead, 
all the uterine brouhers and uterine sisters shall equally divide 
their motherks wealth ^k*^ Equally * means ‘ without 

allowing any additional share to the eldest, etc.k Sisters unmarried 
and unprovided for are here contemplated agreeably to the text of 
Brihaspati which follows. ^ SanahhayaIG means ‘ born of the same 
wombk 


» II. Cole. Big., 699, COCCL.XXXL 
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Accordingly, Mann says : To the daughters of these sisters 
also, something in due proportion should with aS:ection be given 
out of their grandmother's wealth'.^ Commentary—' Their' s stands 
for ^sisters'. Yathamsutah' means ^according as the wealth is 
large or sinall 

Again Manu says: Her anvadheya property, as well as any 
wealth' given her by her husband from affeciion, shall go to her 
issue if she die in the lifetime of her husband Commentary — ■ 
'Anvadheya' v/ill be subsequmitly defined. Halayudha says that 
this text is intended to negative the right of the husband in these 
two kinds of property. tSo even where the wife dies during the 
lifetime of her husband. 

Briliaspati says : '' Stridhana goes to the issue, and the daugh- 
ter, if unu'iarried, shares in it. But if she is married, she receives 
some honorary trifle only Commentary — ^ Issue' means ^ sons'. 

SShares in it' means ^shares equally with the sons'. ' Apratta' 
means ^ unmarried '. In the light of this text it must be understood 
that the text of Manu lays down that only unmarried daughters 
share equally with the brothers. As to the married, something, 
from a sense of fairness, should be given. 

Gautama says : A woman's property goes to her daughters, 
unmarried and unprovided for".'^ Commentary — This is not 
intended to negative the right of sons to share but to establish 
the right of daughters to share. ^Daughters unprovided for' 
means married daughters, childless, having an indigent husband 
or unfortunate otherwise'. 

Manu says : The yautaJca property of the mother goes to the 
daughter alone Commentary — ' Yautaka' here means ‘^wealth 
given to a woman at the time of her marriage by iier father and the 
rest'. Halayudha, however, says, that ' yautaka' means ^ money 
given to a woman for sundries and improved by her by her own 
skill ', and that brothers and max’ried daughters shall not divide it, 
but that the childless, the unfortunate and the unmarried daugh- 
ters should share it equally. 

Vasishtha says: ^^Let daughters share the nuptial presents of 
their mother".® Commentary — Nuptial presents, i.e., apparel, 
mirror, bracelets, etc. 

Yajhvalkya says: Daughters shall take the wealth of their 
mothers deducting debts due ; and in default of them, their 
issue Debts i.e., ^ debts due by the mother'. 
The meaning in effect, therefore, is that the daughters unmarried 
and unprovided for shall divide the yautaka and the nuptial present 
of their mother left after discharging debts due by her. In default 


" Manu, IX. 193. ^ Gautama, XXVIII. 24. 
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of daughters, their issue, daughter’s son, etc. This text applies 
where the marriage has been in the Brahma and other approved 
forms. 

Vishijiii says: Where a woman dies leaving children, her 
wealth in all cases goes to her daughter 

Manu says ; The wealth of a woman given to her by her father 
on any account, her Brahminee daughter shall take ; or it may go to 
that daughter’s issue Commentary — Where she has neither 
husband nor issue of her own, and where there are co-wives of 
different castes and daughters by them, then the Brahminee daughter 
takes the wealth of her mother’s co-wife given by the latter’s father. 
This is the meaning. Pr<ik&akara says, that according to Medha- 
tithi the expression, ^ given by her father’, is illustrative of all cases 
of stridhana. 

Katyayana says : In default of daughters, her wealth goes to 
her sons. But what she received fi'om her kinsmen goes to her 
husband in default of her kinsmen. Married sisters shall share 
with kinsmen. Thus, legal partition of stridhana property is 
ordained”.'^ Commentary — Wealth received at the time of 
marriage, yautaka^ and wealth given by her father go to the sons 
in default of daughters. To other kinds of stridhana, persons 
previously named are heirs. In default of those previously named, 
it cei’tainly goes to her husband. 

Here ends the chapter on ^ Partition of Stridhana^ 


CHAPTEE X. 

On Pabtition of Steidkana of a woman, maebieu acgoeding. 

TO THE VAEIOUS FOEMS OF MAERIAGE DYING WITHOUT ISSUE. 

On this subject, Narada says: ^^The stridhana of a woman 
goes to her issue. If she dies childless, it is declared to go to her 
husband where she has been married in the Brahma or in one of 
the four forms mentioned after it. If married in one of the other 
forms, it goes to her parents”.^ Commentary — The word ‘four’ 
in the text is not intended to exclude the fifth. Therefore, if 
married in the Brahma, Davia, Arsha, GdndJiarva^ or Prajdpatya 
forms, the wealth of a childless woman goes to her husband; if in 
any other, f.c., the Rakshasa, the Asura or Paisacha form, it goes 
to her parents. This rule applies to stridhana received at the time 
of marriage. 

Accordingly, M.aiiu also says: ^^It is ruled that^the joroperty of 
a woman married in the Brahma, the Baiva, the Arsha, the Gfdn- 
dharva, or the Prajdpatya form goes to her husband alone if she 


^ Vislhiiitn XVn. 251. 
I Mmn, IT. 198. 
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die witlioiit issue. Bat the wealth given to her at her marriage in,, 
the Ai^nra or otlier formS; goes to her parents if she die without 
issue Conimentanj — ^ Apmjasi^ means ‘^childless \ 

Devala saysr ^^Oii the death of a woman, her stridhana goes to 
her sons and unmarried daughters. If she dies childless, her hus- 
band, mother, brother or even father takes it”.^ Commentary — 
Her husband takes it, if married in the Brahma- and other forms; 
her mother in the Asura and other forms. It must, therefore, be 
understood that the texts of Manii and Narada are interpreted 
consistently with what Devala has said. 

Gautama says: The sulka of the sister goes to her uterine 
brothers after the mother is dead. But some hold that it goes to 
them, even before her^ death Commentary — The wealth received 
by the sister in the Asura and other forms of marriage goes to her. 
uterine brothers when the mother is dead. The particle ^ cha^ 
means ^ even h Therefore it means— that the same rule applies to 
the sister^s sulka even though the mother lives. Some read uterine 
sisters ^ fore sisters h Halayudha observes that this is the view of 
some others. 

Yajhavalkya says : If a woman die without issue, her kinsmen 
take the wealth given her by her kinsmen, her sulka and what 
she had received after marriage Gomweuf ary— Here suMca 

means ^ the price for which a girl is given k ^ Anvadheya ^ is indi- 
cative of stridhana. Kinsmen by her. mother. This text also applies 
to cases of marriage in the Asura and other forms. 

Maun says : ^Hf an appointed daughter die sonless by accident, 
her husband shall take her wealth without liesitatiorrik^’'^ Com- 
mentary — This rule must be understood to apply where the soilless 
appointed daughter leaves neither daughter nor sister. 

Paithmisi also says: ^^When an appointed daughter dies son- 
less, her husband shall not take her ’wealth. It shall betaken 
by her daughter or by her sister^k Commentary — Here it must be 
noted that the sister takes it in default of the daughter, 

Tapjavalkya says : He who having given a maiden withholds 
her (from her husband) is panishable and shall pay the husband’s 
expenses with interest. But if she die, he shall pay everything, 
making allowances for expenses on both the sides ’’k^^ Commen- 
tary — He who having promised by word of mouth to give a 
maiden withholds her without fault (on the part of the bridegroom) 
should be punished by the king and made to pay the bridegroom 
his expenses with interest. But withholding for pi’opor reasons is 
no blame; for the same author says: may withhold from the 

bridegroom a maiden betrothed, if a better bridegroom is siibse- 


1 Mana, IX, 196 and 197. 

2 IL Cole, Dij?., 60S, CCOOLXXXIX. 
= Gautama, XXVIII, 26 mi 26, 


Yajuavalkya, II. 144. 
Mann, IX, 135. 
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qneiitly available Commentary — But i£ the maiden dies^ by 

accident, then lie shall calculate wbat had been given by the father 
to honoux' the bindegroom^s party previously and what had been 
given by the bridegroom^s party such as finger-rings, etc,, and pay 
the balance. 

Sankha says: ^^The bridegroom shall receive back the stilha 

Bandh^yana says: ^^The wealth of a deceased maiden, the 
uterine brothers shall take. In default of them, it goes to the 
moth ei% and in default of her, to the father Commentary--^ 
^Maiden ^ means ^an unmarried daughter \ 

Biuhaspati says: ^^The mother^s sister, the maternal nucleus 
wife, the paternal uncl0^s wife, the father^s sister, the mother-in-law 
and the elder brother^s wife are declared equal to the mother. 
When these have no sons, aurasa or otherwise, or daughtei'^s sons or 
the sons of the latter, their sister^s son and the rest shall take their 
wealth Commentary — The meaning is that in default of the 
aurasa son, etc., of the motlier^s sister, etc., the sister^s son, etc,, 
takes the wealth of the deceased. 

Here ends the chapter on ^Partition of Stridhana under the 
various forms of marriage \ 

CHAPTER XL 

On the Nature oe Stridhana. 

On this subject, Manu and Katy^yana say: Stridhana is 
declared to be of six kinds; wealth given before the fire, wealth 
given at the time of going to the Imsband^s house, wealth given 
out of affection and wealth received from the mother, bi'other and 
father Commentary — ^ Given before the fire^ means ^ given 

at the time of marriage by anybody whatever h ‘ Adhyamkaniha^ 
means ^what is taken by the bride when she leaves for the 
husband^s home h Medhatithi says that AdhyavahaniJca is wealth 
given by tbe father-in-law and the rest when the womaxi is taken 
from her husband^s house to her father^s. That meaning is also 
acceptable; for the same reason applies. ^ Given out of affection^ 
means ‘ given by the father-in-law, etc., being pleased by her 
good disposition, virtuous conduct and skilP. The number ^six^ 
is intended to show that there are no fewer, not that there are not 
more; for Yajnavalkya recognizes one more kind of stridhana 
called ^ Adhwedhanika\ 

Yajuavalkya also says: ^^What is given by the father, the 
mother, the husband and the brothei*, what is received before the 
nuptial fire and Adhivedhanika are declared to be the peculiar 
property of women 


^ Yajnavalkya,!. 65. II. Cole. Big., 021, DTIII. 

* II. Ook. Dig., 619, DX. s Manu, IX. 194. 

2 Ibid, 6X8, D V£I. « Yajnavalkya, il. 143, 
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The same author defines Adhivedhaniha thus : An equal 
share should be given as Adhivedhaniha to the superseded wife 
where no stridhana had been given to her. If given, a half of that 
is declared (Jommentary-^Shem said to be superseded when 
her husband marries another. Again Vishnu recognijses another 
hind of stridhana called Anvddheya, 

He says : What is given by the father, the mother, friends 
and brothers, what is received before the nuptial tire, what is paid 
for supersession, AnvddheyaJcam and sulka are the different kinds of 
stridhana 

Narada says: What is given before the nuptial fire, what is 
given Avhen the wife leaves for the husband^s honse, what is given 
by the husband, and likewise what is given by the brother and the 
parents are declared to be the six kinds of stridhana^^^ Corn- 
^entary — Here also it is not meant that there are no more than 
six kinds. 

Devala says: What is given for food and raiment, jewellery, 
sulka and wealth otherwise received are stridhana A 

Hatyayana says “^^Over wealth acquired by a woman by arts 
or given her out of friendship by others, her husband has owner- 
ship always. The rest is her own absolute property Com- 
mentary — The meaning is that the husband alone is the owner of 
wealth acquired by his wife otherwise than in the manner previously 
mentioned. 

The same author says : What is given to w^omen at the 

time of marriage before the sacred fire, is declared by good men 
to be their stridhana called ‘ Adhyagnilmta^ (given before the 
nuptial fire). What a woman receives while being taken from her 
father’s house is declared her property called AdhydvaJianiham/ 
(given at her procession)”.^ Gommentary — This is the Adkyd- 
vahanilca as defined by Katyayana. 

The same author says: What is given to a woman by her 
mother-in-law or her father-in-law from affection and wliat is given 
her in return for her humbly prostrating herself (before elders) is 
called ^ Ldvanydrjitam^ (wealth gained by loveliness). What is 
received by a woman after her marriage from her husband’s family 
or from the family of her parents is called Anvddheya (gift sub- 
sequent). But Bhrigu gives the name of Anvddheya to wealth 
received by a woman after her nuptials from her husband or from 
her parents from affection. What is received by a woman as a 
reward for her managing and looking after the household utensils, 
beasts of burden, milch cattle, oruameuts, and servants is called 
sulka (perquisite) ”.7 Gommentary — The meaning is Svhat is 


^ Ydjnaval-kja, 11. 148. ■ II. Cole. Dig., 697, CCOCLXXflll. 

Vishnu, XVII. 18. s Ihid, 680, CCCGLXX, 

» Narada, XYII. 8. » lUd, 685, CCOGIjXiY and V, 

7 II. Cole. Dig., 686, C00CDXVI,»nd687, COCCLXVUI. 
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given to a woman as gratification for her doing her duty well in 
respect of the honsehold and the rest is called ^siilka\ ^ Sauddyika^ 
has been already explained in some previous context and is there- 
fore not mentioned in this chapter. 

Here ends the chapter on the ^hTature of Stridhana \ 
CHAPTER XII. 

On Partition Of Efeects concealed. 

On this subject; Manu says : When; after all debts and wealth 
have been divided according to law, any other property is dis- 
covered, it shall be similarly divided ^ 

Yajuavalkya says : When property is found to have been 
secreted by one or more co-heirS; they shall divide it again in equal 
shares. This is settled law^k^ Commentary — Seeing that; under 
the circumstances, a subsequent division naturally follows; Hala- 
yudha says, that the injunction by means of this text indicates that 
the secreting of common property by one does not constitute the 
ofience of theft. 

Katyayana says Let sons recover property secreted by one 
of them and divide it equally after the father^s death. Property 
which the co-heirs have secreted from each other, or which has 
not been properly divided, let them on discovery thereof divide 
it equally. So says Blirigu. Property acquired by one of the 
co-heirs after the partition belongs to him alone. But he must 
divide with tlie rest property recovered by him after it had been 
stolen or lost and property above described. Property which a 
relative had secreted, he should not be compelled by violence to 
restore ; nor shall one of many undivided co-heirs be compelled to 
make good what he had expended ^ Commentary — ^ Stolen^, i.e., 
by others. ^ Lost ^ means ^missing ’. ^Property above described^ 
means paternal grandfather^s wealth ^ ^ Should not be compelled 

by violence to restore^ means ^ should be recovered from him by 
use of wiles \ ^ Should not be compelled to make good what he had 
expended^ means ^should not, at the time of partition, be made to 
pay money expended, on the ground that he had benefitted by it 
more than the rest^* 

Briliaspati says : If a debt or bailment common to all be 
fraudulently concealed by one, ha shall be made to restore it, not 
by use of violence, but by the use of dodges calculated to deprive 
the defrauder of his property. Men given to pretending, covetous, 
wily and avaricious should be subdued by conciliatoiy methods, 
either by tho loss of their own wealth or by wiles Commentary — 

When a common debt or bailment is concealed by one, some dodge 


^ Mami, IX, 218. 

» yijuaYalkya, II« 126* 
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si-ould be used or act done to deprive the deceiver of liis property, 
and be should be made to restore the property he had concealed ; 
but not by use of violence. 

Here ends the chapter on ^ Partition of Effects concealed ^ 
CHAPTER XIII. 

On Partition among Heirs unequal in Caste. 

On this subject, Mann says The law already declared should 
be understood as referring to sons of wives of the same class. 
Learn now the law as regards sons by wives of different castes. 
Where there are four wives of a Brahmin in the order of castes and 
where sons are born of them, the following rule of partition is 
ordained. The chief servant, the impregnating bull, vehicle, orna- 
ments and the house shall be given as the additional share to the 
son of the wife of the Brahmin caste, as also a larger share for pre- 
eminence. Of the rest of the heritage, he shall take three shares ; 
the son of the Kshatriya wife, two; the son of the Vaisya wife, a 
share and a half; and the son of the Sddra wife, one share (7om- 
mentary — ^ Ehayonishu ^ means / of the same caste h ^ Elcajdtdnam 
means ^ begotten by the same man i,e.j begotten by the same man 
on wives of different castes. ^ Kenasah ^ means ^ one who carries 
the ploughshareh ^ Vehicle^, i.e., horse, etc. Therefore the chief 
servant, etc., should be given to the son of the Brahra ini wife. 
Of his ijhree shares, one must be made lai’ge and valuable. The 
bull, etc., should be given him, if there be. 

In regard to partition when no deduction is allowed, the same 
author says : Or let all the heritable wealth be divided into ten 
shares and let the man who knows the law effect a legal partition 
according to the following rule : — The son of the Brahmini wife 
shall take four shares ; the son of the Kshatriya wife, threp shares ; 
the son of the Vaisya wife, two shares ; and the son of the Sddri 
wife, one share Gommentary — The singular number in ^ viprah ^ 

being not in requisition, the same rule applies even where thex’e are 
many such sons. 

Narada says : In the case of sons by wives inferior in caste, 
their shares decrease in the order of castes Commentary — 

^ Varndvarah ^ means ' Kshatriya and other wives of a Brdhmin \ 
^ Oodhah^ means married \ ^ Decrease of shares \ i.e, three shares 
to the son born of the Kshatriyj^ wife, etc. , Some read ^ Vatnantha- 
reshu^ for ^ Varndvareshu\ The meaning is the same even accord- 
ing to that reading. 

In the Mahabharata, Bhishma says i To a Kshatriy^i, 0 son of 
Kuru, two wives are permitted ; or a Sudra woman may be taken 


i Manu, IX, 148— 151, . * IX. 1521 and 153* 

3 Narada, XIIL 13. 
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as a third wife ; but she is not permitted by the Vedas. The wealth 
of aKsliatriya, 0 Yudhisthira^ should be divided into eight shares; 
and the son by the Kshatriya wife shall receive four shares of the 
paternal wealth ; he shall also take all the implements of war which 
belonged to his father. But the son of the Vaisya wife shall have 
three shares, and the son of the Siidra wife, one share, i.e,, the 
eighth. The Sudra son shall take the share if given him by his 
father; but shall not take it if not so given. To the Vaisya, one 
wife only is permitted ; or he may take a second wife of the Sildra 
caste : but she is not permitted by the Holy Writ. The wealth of a 
Vaisya, however, shall be divided, G lord of Bharata, into five 
shares. I will now lay down, 0 lord of men, the mode of division 
among such sons. Bour shares of the paternal wealth shall be 
taken by the son of a Vaisya wife. But the fifth share shall belong, 
0 Bharata, to the son by the Siidra wife. He shall take that 
share if given by the father ; but shall not take it if not so given^\ ^ 
Commentavy — The word ‘ Drisfitdntah^ means Hhe Vedas \ The 
drift is that, although not spoken of in the Vedas, if a Kshatriyd 
manues a Sudra woman as his third wife from desire^ then her son 
takes a share. Similarly with regard to the subsequent portion of 
the passage. ^ Implements of war i.e., swords, etc. 

Yajnavalkya says : The sons of a Brahmin shall take four, 
three, two and one share respectively in the order of the castes 
of their mothers. The sons of a Kshatriya, three, two and 
one share respectively. The sons of a Vaisya, two and one 
share respectively ^ Commentary — This rule applies where a 
Brahmin marries foux’, and a Kshatriy4 three, wives. ^ The sons 
of a Brahmin means Hhe sons begotten by a Brahmin upon wives 
of different castes Where the Kshatriya and the Vaisya excel in 
good qualities, the rule of division pointed out in the Mahabharata 
applies ; but where they are alike in quality, the rule of Yajnavalkya 
applies. Thus there is no inconsistency. 

Vishnu says : The sons of a Brahmin in the four castes shall 
divide the patexmal wealth into ten shares. Of them, the son of the 
Bx*4hmin wife shall take four, the son of the Kshatriya wife, three ; 
the son of the Vaisya wife, two; and the son of the Sudra wife, one. 
If a Brahmin has three sons, but no Sudrd^ son, then they shall divide 
the wealth into nine parts and take four, three and two shares in the 
order of their castes. If there be no Vaisya son, they shall divide 
it into eight shares ; and shall take four, three and one share 
respectively. If there be no Kshatriya son, they shall divide into 
seven shares and take four, two and one share respectively. If 
there be no Brahmin son, they shall divide it into six shares and 
take three, two and one share respectively. This same rule of 
partition applies in the case of , Ksbatriy^s, Vaisyas and Sndras. 
Again, if a Brahmin has a Briihmin sou and a Kshatriya son, 
they shall divide it into seven shares ; and the Brahmin son shall 


» II. Cole, Dig., 308, CXblll. X-7. 
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take £our^ and tte Ksliatriy4 three, shares. If a Brahmin has 

a Brahmin son and a Vaisya son, they shall divide it into six. shares, 

the Brahmin shall take four, and the Vaisya two, shares. Where 

the Brahmin has a Brahmin son and a Stidra son, they shall divide 

it into five shares, of which the Brahmin son shall take four shares, 

and the Sudra, one. Again, where a Brahmin or a Kshatriya has 

a Kshatriya son and a Vaisya son, then the property shall be divided ^ 

into five shares; and the Kshatriya son shall take three shares, 

and the Vaisya, two. Again, where a Brahmin or a Kshatriya 

has a Kshatriya son and a Siidra son, the property shall be divided 

into four shares, of which the Kshatriya son shall take three, 4 

and the Sudra, one. Again, where a Brahmin or a Kshatriya or a 

Vaisya has a Vaisya son and a Sudra son, the property shall be 

divided into three shares, and the Vaisya shall take two, and the 

Sudra one share ^ 

Sankha and Likhita say : Sons by wives of different castes 
receive shares in sub-duple proportions in the order of their castes 

Vishnu says: a Brahmin has two Brahmin sons and one 

Sddra son, then the two Brahmin sons shall take eight shares and 
the Sudra, one. Again, if a Brahmin has a Brahmin son and two 
Sudr^ sons, then the wealth should be divided into six shares, and 
the Brdhmin son shall take four and the two Sudi’a sons, two. In 
this manner should partition be effected even in other cases 

Again, Vishnu says : An only son takes the wealth of a 
Brahmin if he be born of a Brahmini, Kshatriya or a Vaisya wife; * 

of a Kshatriya, if born of a Kshatriya or a Vaisya wife ; of a Vaisya, 
if born of a Vaisya wife. The Sudra son takes the wealth of a 
Sudra Gommentary — -Where a Brahmin has only one son by 

wives of the Brahmin and other castes, he takes the whole wealth, 
if he is a Brahmin, Kshatriya or a Vaisya son. So where a 
Kshatriya having two wives has only one son, whether Kshatriya or 
a Vaisya, such son. takes the whole wealth. If a Vaisya has only 
a Vaisya son, he takes the whole. If a Sudra has only a Sudra 
son, he shall take the whole. The third wife of a Kshatriya 
and the second wife of a Vaisya being not recognized by the Vedas, 
they are not mentioned here. The same law applies where the 
third and the second marriages of the Kshatriya and the Vaisy4 
respectively are illegal. 

Vasishtha says : “ Where a Bi4hmin has Brahmin, Kshatriya 
and Vaisya sons, the Brahmiiii son takes three shares, the Kshatriya 
sons, two, and the rest divide equally Gommentary — ^ The rest ^ 

means ^Vaisya sons’* Here the texts of Vishnu and Vasishtha 
which lay down conflicting rules of division, must be construed ; 

as not at variance with each other, regard being had to the relative , 

superiority or inferiority of the co-heirs in respect of qualities. 

1 Yisimn, XVIIL 1 — 27 . = Yislmu, XVIII, 38— 40* 

% IL Cole* Dig., 314, OLY. > 16 icE, *23—31. 
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Manu says; ^^All the sons of men of the twice-born classes 
born either of women of equal castes should allow a deduction in 
favour of the eldest and the rest shall divide equally Gommen^ 
tary ^ — Where there are many sons begotten by men of the twice^ 
born classes on wives of equal or different casters, then they should 
give the eldest an additional share and divide equally. 

Again, Manu says ; ^^But to a Sudra, a wife only of the same 
caste and none other is ordained. Although a hundred sons be 
born of her, they shall share equally 

Baudhayana says ; ^^If a man has sons by a woman of equal 
caste and a son by a woman of inferior caste, and the latter is 
virtuous, he shall take the share due to the eldest. The virtuous 
son becomes the supporter of the rest 

Brihaspati says: ^^If the son of a Brahmin by a Kshatriya 
wife be the eldest by birth and excel in good qualities, he shall take 
an equal share with the sou by a Brahmin i wife ; so also the son by 
a Vaisy^ wife^\^‘ 

Gautama says: ^^The son of a Brahmin by a Kshatriya wife 
if virtuous takes an equal share with the eldest, all except the 
deduction allowed’’. ® Commentary — ^All except, etc.'’, means 
^cows, etc. ^ The meaning is the deduction allowed in favour of 
the eldest son shall not be allowed in his case. Just as the son. 
of a Kshatriya wife takes equal share with the sou of the Brahmin 
wife, so where there is no Brahmin son and there are sons of 
the Kshatriya wife and the Vaisya wife, the son of the Vaisy^ wife 
if virtuous shares equally with the younger son of the Kshatriya 
wife devoid of good qualities. The meaning is that the son of the 
Kshatriya wife, like the son of the Brdhmini wife in the previous 
case, does not get the share due to the eldest son. The same mode 
of division should be followed in the case of the Kshatriyd; and the 
Vaisya sons of a Kshatriyd. So also with respect to the Vaisya 
and the Sfidr^ sons of the Vaisya. Thus the rule of Baudhayana 
about allowing the share due to the eldest son should be observed 
in the case of the younger brother of the same caste and devoid of 
good qualities. Where the younger is possessed of good qualities 
he shares equally. There is thus no conflict of authorities. 

Brihaspati says: Land received as a reward of learning 
should not be given to a son born of a Kshatriya or infeinor wife. 
Even if the father give it the son by the Brahmini wife may 
resume it after the father’s death’^^ 

Yriddha Manu says The son of the Brahmini wife alone 
shall take the land acquired by the aid of sacred literature; but 
all the sons by wives of the twice-born classes shall take the house 


^ Maim, IX. 156. * Brihaspati, XXV. 2-D. 

- Ibid, 157. ® Gautama, XXVIII, 35 and 36. 
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as also land descended from ancestors Commentary— Brah-^ 
maddyagatam' means ^ received as a reward for sacred literature 
and for ogiciating at sacrifices, etc.\ ' Dvijdtayay means ' belong* 
ing to the three regenerate classes Parijata interprets the first 
e 2 ?:pression to means ^ obtained as a reward for sacred literature^ 
alone. ^ 

Brihaspati says : A son begotten upon a Sudra woman by 
any of the twice-born classes shall take no share in land. The son 
who is by birth of the same caste with the father shall take the 
whole. Thus is the law settled. The only Nishdda son of a Brahmin 
tabes a third share of bis wealth. Two shares shall be taken by 
sakulyas or by sapindas, or by the person performing the funeral 
rites. In default of’ kinsmen, the preceptor or the pupil who per* 
forms the obsequies shall ‘take them. Under the most difficult 
circumstances let those shares go to any person of the same original 
stock Commentary — ^ Nishjida^ means ^ son begotten by a Brah- 

min on a Sudra woman h Thus a third share goes to the son by a 
Sddra woman, two shares to the sapindas ; and in default, to the 
sahulyas; and in default of the sahulyas^ the preceptor or the disciple 
takes them. ^ Under the most difficult circumstances^ means ^in 
the absence of all the sapindas , sakulyas, etc.h Then let the shares 
be given to anybody belonging to the same gotra with the deceased 
father of the Nishdda. P^rijata says that this rule applies where 
the Nishdda son is possessed of good qualities. 

Vishnu says : A Siidr^, being the only son of twice-born men, 
shall take half the wealth ; the devolution of the second half is the 
same as that of the wealth of the sonless deceased Commentary— 

^Twice-born men\ i.e., Kshatriyas and Vaisyas, Brahmins excepted, 
because the Sudra son of a Brahmin has been declared by 
Devala to take a third share. The second half belongs to the 
Brahmins. 

Manu says : Whether a Brahmin has sons, or whether he has 
no sons (by wives of the twice-born classes) he shall not, according 
to law, give more than a tenth share to a Sudra son, A son by a 
Sddra wife is not heir to his Brahmin, Kshatriya or Vaisyd father. 
Whatever his father gives him, that alone is his wealth Com- 
mentary — Having sons by twice-born women or not. Here 
Lakshmidhara says, that when the father is pleased to give anything 
to the son by the Sudr5, wife, then he shall give only a tenth share. 
According to his view, therefore, a son by the Sudra wife is not 
heir, but takes the share of the wealth given him by the father^ 
By Halayudha and P^rijata, the first verse has been explained 
to apply to the son of a Sudr^ wife altogether devoid of good 
qualities and the second to the son of a Sudra concubine devoid of 
good qualities, both denying his right to share. 


^ ir. Oole. Dig., 317, OLXXIL 

^ Brihaspati, XXV. 82. The rest not found in Brihaspati. This is quoted as 
an extract from Devala in II. Cole. Big., 320, OLXV. 

» Vishnu, XTIII. 32—83, * Manu, IX. 154—165, 
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Brihaspati says : A Stidr^ sob, yii’kious, attending upon and 
doing service to liis soilless father shall receive maintenance^ and 
the sapindas shall take the rest^^k^ Commentary — This rule 
applies to a son by a Siidra woman not mai*ried, because the word 
^ aparigrihitasu ^ must be read into this verse also. 

On this point, Gautama says : The son by a Sudra woman also, 
if doing service to his sbnless father, shall have something for his 
livelihood like the disciple ^ Commentary — The meaning is that 
the son by a Siidra woman not married shali, in the absence of sons 
of the three regenerate classes, obtain something for his livelihood, 
such as agriculture, etc., if he has been serving and propitiating 
like a disciple. 

Sankha and Likhita say, that he shall take what his father 
gives him. The son by a Siidra woman takes no share. What- 
ever his father gives him, that alone is his portion. He should be 
given a pair of cows, not tho best, black metal and black grain, 
except gingily seeds 

Gautama says: ^^As in the case of the Sudra son, so in tho 
’case of Fratilow,as Gommentar}} — Sons born of other castes 
like the son of tlio Sudra woman shall obtain their livelihood, like 
the disciple. Tliis is the meaning. 

Mann says : A son begotten by a Sudra on his female slave or 
'the female slave of his mala slave, may take a share if permitted. 
This is settled law’k ^ Commentary — ^Female slave ^ is one answer- 
.ing to the description contained in the verse beginning with Haken 
.under a standard etc. ^ The female slave of his male slave 
the female slave of a male slave answering to tho description above 
noted. One begotten by a slave upon a maiden by permission is also 
so regarded. This is settled law. Kalpataru says, that ^ the female 
slave of the male slave ^ means ^ the female slave of his servant k 

Y£C 3 navalkya says : The son though begotten by a Sudra upon 
> a female slave may become a sharer by his fathers choice; but 
after his fath6r\s death, his brothers shall give him half a share ^ 
Commentary — Kdmatah^ means ^by his father^s choice k ^ Become 
a shax'er ^ means ^obtain a share k If after the fathers death his 
sons by married wives shall exist, then they shall give the son by the 
female slave half their own share. This is the meaning. 

In default of sons by women duly married, the same author 
says: ^^If he have no brothers, he shali take all the wealth in 
default of danghteFs sons ^ Commeniarxj — In default of sons by 
.wives duty married, of the wife, of her daughter, and of her son, 


1 Brilianpati, XXV. 31. Gautama, XXVIIL 45. 

2 Gautama, XXVin. 39, « Manu, IX. 179. 

» II. Cole. Dig., 323, CLXX. « YajiLavalkya, II, 133 and 134, 
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the Bon of the female slave certainly takes the wedifc after his 
father’s death. ' ; ; . * ; ^ 

Here ends the chapter on ‘Partition among son^ nn, equal in 
caste’, , 


CHAPTER XIV. 

On this Rights op a son bobn aptee partition. 

On this subject Manu says : “ A son born after partition shall 
take the father’s wealth alone, or shall share it with such of his bro- 
thers as live in reunion with him ^ Commentary — Where the 
sons divide with the father and a son is afterwards born, he takes 
all the father’s share after the father’s death. If the father is alive, 
ho takes only a share of the father’s property. The particle ‘era’ 
(alone) indicates that he takes nothing of the shares of the divided 
brothers. 

Erihaspati says : “ Where the sons by the same or different 
■wivo.H divide witli the father, the sons horn after the partition shall 
take the share allotted to the father. A son born before partition 
shall have no claim on the father’s wealth, nor a son born after it, 
on the .share of his brother ”. Commentary— ‘ Ptirvajah’ means 
‘ born before partition henco, divided. This son has no claim on 
the father’s share. ‘ Vihhaktajah ’ means ‘ son born of the divided 
father ’. Ho has no claim on the brother’s share. This is the 
meaning. 

The same author says: “Whatever a father acquires after 
division with his sons, goes to the son born after partition. Sons 
horn before partition are declared to have no claim to it. As in 
property, so in rospoct of debts, gifts, mortgages_ana sales, they 
have mutually no claim upon each other except in the matter of 
pollution and libations of water ”. ^ 

YHnavalkya savs : “ A son born, after partition, of a wife of 
the same caste takes” a share ; or his share may be of property after 
calculating receipts and disbursements ^ 

Vishi}u says : “ Sons divided with the father shall give a share 
to a son' subsequently born”. 5 Commentary— The&e two texts 
apply to cases of sons in the womb at the time of partition and horn 
after it. By this it is declared that to the son in the womb at the 
time of partition and born after it, the divided sons should give his 
share, making it up from their own shares. To the son not so con- 
ceived hut horn after partition, the share of the divided father alone, 
according to the view of Manu and others, belongs, in view to the 
fact that his existence in the womb at the date of partition may not 


^ Mami IX. 216. ^ Brlliaspaiii, XXY. 19 and 20* 

“ Erihaspati, XXV. 17 and 18. ‘ Y&ifiavalkya, 11. 122, 
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be visible ; if tbe pregnancy was undoubted^ there can be no parti- 
tion at all* So says Prakasakara. Halayudha.^ boweverj quotes 
Yajnavalkya^s text after quoting Visbnu^s anrl explains it as follows : 

the son born^ after the partition, of a wife equal in caste is 
possessed of good qualities, then he takes a share of all the wealth 
previously divided — tangible or otherwise. If not excellent in good 
qualities, he takes his share only of tangible properties, such as 
land, etc., and the produce thereof after deducting the debts con- 
tracted by the brothers 

Here ends the chapter on ^ the rights of a son born after parti- 
tion ^ 


CHAPTEEXV. 

On the Eights oe an heir absent . at, and returning aetek^ 

PARTITION. 

On this subject, Brihaspati says : Where an heir appeals 
before or after partition, and believes he has a claim on the wealth, he 
takes asliare in it ^ Commentary — ^^Bhdvayati means thinks 
^ I have a share in this^ 

The same author says: Of debts, wealth secured by docu- 
ments, house and land descended from the grandfather, he shall 
take his share of them, though he has been long absent in a foreign 
country. If a man leaves his family and lives in another country, 
his share should undoubtedly be given to his male descendants 
when they appear. Whether he be the third or the fifth or even 
the seventh, he shall, on clear proof of his birth and name, receive 
the share that gradually descends to him ^ Commentary — The 
text of Devala that ^ male descendants within the fourth degree 
shall take, etc/, applies to cases where they are living together and 
other similar cases. But this rule applies to cases where they are 
living in countries difficult of access. There is thus no conflict. 

The same author again says : To the descendants of the man 
who is well-known by tradition among neighbours to have been the 
proprietor, his kinsmen shall deliver the land ^ 

Here ends the chapter on ^ the rights of an heir absent at and 
returning after, partition \ 

CHAPTER XVL 

Division among dieeerent kinds oe sons. 

Manu says : But where, after the daughter had been appointed 
to raise offspring, a son is born, the division in that case shall be 
equal; for there is no right of primogeniture for women ^ Oom-- 


^ Brihaspati, XXV. 22. 

• Ibid, 23 and 25. 
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menatry — '^Son^ means ‘ aurasa soii\ The wovd ^ Anu ’ means 
♦■after the appointment, of the daughter h Woman i.e., the 
appointed daughter has been declared by Manu in the chapter on 
the nature of sons in the texts beginning with ‘ Apidronena’. 

Brihaspati says “ One alone^ namely^ the aurasa son, is declared 
to be the owner of the father’s wealth. An appointed daughter 
is proclaimed equal to him; but other sous shall only be main-, 
tained ♦ 

_ • Manu says : “ One alone, the aurasa son, is the owner of the 
paternal wealth. Let him give to others maintenance out of 
charity ”.3 Oommmtary—‘ Qhhevs.' here refers to all those' who' 
are excluded from sharing in it. To them maintenance should be 
given out of charity. 

• The same author says; “Whore a son is begotten by the 
younger brother upon the elder brother’s wife, the division shall 
be equal. This is settled law Gonwmitanj—Wheve a gpn is 
begotten upon the wife of the elder brother, undivided and sonless 
by the younger authorized in that behalf, that son after the father’s 
death, when dividing the wealth with his paternal uncle, his own 
procreator, takes an equal share; but not the additional share 
claimable on the seniority of his father. This is the meaning.' 

■_ The same author gives, the reason of the law in the followimr 
text “ A substitute does not in law become equal to the princi- 
pal ; the father is the principal in procreation. Be .«hould there- 
fore be given his share accordingly Oommmtara—‘lTpasar- 
means ‘secondary’. The Mielraja son cannot in law be 
equal to the primary or aurasa son. Tlierofore, according to 
Prakasakara the paternal uncle, the procroator, is the principal 
Lakshmidhara however says that the word ' upasarjana’ (second- 
ary) IS used for the noun (nature of being 

secondary). But in eftect there is no difforenco. ‘ Marmatia’ 
means according to law . 

At 11 ?? same ^thor says: “He who takes the wealth and the wife 
Of the deceased brother shall, having begotten a son upon her for 
^s brother, give him a 1 his father s wealth Oomraentarij- 
He who t^es the wealth and the wife of his divided, soilless, Ld 
deceased brother, shall, after begetting upon her a son according 

give to that son alone 

wLpp ^ Sf not out of avarice take his brother’s 

wealth, himself* Ihis is the meaning* 

_ The same author says : “ But if an aurasa and a kshetraia son 
claim property m the hands of the same person (their mlther) 
each shall take what belonged to his father to the eLlusiorof the 


^ Brihaspati. XKY, 35. 
^ Mann, IX. 163* 
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other Commentary — The here contemplated is one 

born of a person not authorized. ^What belonged to his father^ 
means wealth given by his father *to his mother fertile procre- 
ation of offspring h Others say without difficulty that each takes 
the wealth of him who was his father. 

The same author says ; To sons ol: different fathers, the allot- 
ment of shares is by the fathers. Bach takes his own paternal 
wealth and none other.'’^'^ Govimeniary — ^ Sons of different fathers ^ 
means '^sons begotten upon, the same woman by different men h 
When during treatment of diseases, or by friendship begun during 
treatment for diseases, a kshetraja son is born and an aurasa is 
born after removal of the malady by treatment, then is the. 
kshetraja entitled to maintenance merely or a share ? And if he is 
entitled to a share, how is the division to be made ? 

On this point Mann says : The aurasa making a partition 
with the kshetraja shall give the latter a sixth or a Mih share of 
the father^s wealth Commentary — This alternative of giving a 

fifth or a sixth share has to be regulated, according as the kshet- 
raja son is possessed of good qualities or otherwise. 

So again Manu says ; The aurasa and the kshetraja sons are 
heirs to the paternal wealth. The other ten (kinds of sons) are in 
their order heirs to the property of men of the same gotra.^^"^ 
Commentary — The first half of the verse is a declaration of the 
rule already propounded. The other ten, the adopted son, etc., 
in their oi'der, in default of those previously mentioned, are heirs to 
the wealth of the gnaiis. So says Asah^yacharya. ^ Are heirs to 
the property^ means Hake shares in the father^ wealth\ This rule 
applies, in the absence of the aurasa, to the appointed daughter and 
the kshetraja son. 

Vasishtha regarding the son says : “ If when lie is taken, an 
aurasa son is born, he takes a fourth share if the wealth had not 
been spent in auspicious ceremonies Commentary — When he 

is taken ^ means Hvhen a son not aurasa is accepted as s^ch^ 
^ Yadisydt ^ means ^ if there be much wealth ^ ‘ Auspicious cere- 

monies ^ such as sacrifices, etc. 

Kiityayana says : If an aurasa son is born, other sons born of 
wives equal in caste shall take a third share ; but if born of wives 
unequal in caste, they receive only food and raiment Gommen*- 
iary — The meaning is that where an aurasa son is born, the adopted 
son and the rest, if born of wives equal in caste, take a third share. 
Here to the son taken a fourth share was previously ordained ; but 
by this text, a third share is ordained. This inequality should be 
construed in the light of the possession of bad or good qualities by 


^ Manv, IX. 191. ® Mann, IX. 164 
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the son. Prom this text it also follows that the injunction to give 
maintenance laid down by Mann in the text beginning with 
^ Seshdndm ' applies to the sons born of wives unequal in caste. 

On this point, Brihaspati says : ‘'^The Icshetr a ja Biid other sons 
take one-fifth, one-sixth and one-seventh shares ^ Comm.entary — 
The meaning is that the kshetraj a, the M.nin a and the pminarhhava 
sons take a fifth, a sixth and a seventh share respectively. 

Harita says : When the pi’operty is divided, let a twenty-first 
share be given to a hdnina son; a twentieth to a pamiarhkava ; 
a nineteenth to the dmushyayana ; an eighteenth to a hslietraja ; 
a seventeenth to the son of an appointed daughter and the rest 
to the atirasa son^k^ Commentary — ‘Amushydyana^ means ^the 
son of concealed birth k ^ Itardn^ means ^ the remaining sixteen 
shares k 

Brahma Parana says : The auram son, though the last born, 
shall enjoy the whole estate. The kshetraja son shall enjoy a third 
of the estate ; and a son of an appointed daughter, a fourth. The 
adopted son takes a fifth ; the son of concealed birth, a sixth; the 
son rejected, a seventh; the son of a maiden, an eighth; the 
son oE a pregnant bride, a ninth ; the son bought, a tenth ; the son 
by a twice-married woman, the next share (the eleventh) ; the son 
self-given, a twelfth ; the son by a Siidril woman takes for his 
share, a thirteenth of the paternal wealtli ^ Commentary — The 
sixth share allowed by Brihaspati to the Mnhia^ the twentieth share 
allowed by Harita to tlie same, and the eigdith slnxre allowed by 
this text to the same must be reconciled as referring to the hdnina 
son according as he is excellent in good qualities, totally devoid of 
them or middling. The seventh share allowed by Brihaspati to a 
paunarbhavay the eleventh share allowed by the BnUima Parana to 
the same and the twentieth share allo'wed by Harita to the same 
must be reconciled as referring to the paunarhhava according as he 
is excellent in good qualities, middling or devoid altogether of them. 
So also in respect of the h^hetraya son and the son of concealed 
birth. Here when the doubt is what any one of the thirteen kinds 
of sons gets from the father, the Brahma Purana solves it. The text 
of Hiirjta speaks of the mode of division among six kinds of sons. 
The text of Sankha and Likhita also speaks of the mode of division 
among six kinds of sons, equal in caste, whose father is deceased. 
As regards them, the former applies where the other five are 
inferior in qualities to the aurasa and the latter where they are 
equal in good qualities to the aurasa. 

Sankha and Likhita say: the eldest, an ass shall be given 

as an additional share. The whole wealth belongs in default of 
him to the kshetraja son and the son of the appointed daughter ; 
in default of them also, to the next three ; in default of these even, 
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to the sons by wives equal in caste, not entitled to share Corn- 
mentary — Even among sons not heirs^ the next succeeding takes 
the wealth in default of the preceding kinds of sons. 

Again the authors say : The son rejected^ the son of the preg- 
nant bride, the son adopted, the son bought, the son by the Shdra 
wife and the son self-given are the sis kinds of sons who are not 
heirs The injunctions of different sages allowing different 
shares to these must be reconciled as being allowed in considera- 
tion of their excellence in, total want of and possession of, good 
qualities. 

Sankha andLikhita say : The following is the rule of division 
among the six sons who are sharers — the aumsa son, the kshetraja 
son, the son of the appointed daughter, the son of a twice-married 
woman, the son of a maiden and the son of concealed birth are the 
six kinds of sons who are kinsmen and heirs and of the same gotra 
with the father and the paternal grandfather ; they are sapin^as 
and heirs to wealth. The wealth should be divided into ten shares ^ 
the father shall take two, the aumsa son, two; the kshetraja and 
the son of an appointed daughter together, three ; and each of the 
rest, on6^\^ Oorrimentary---^ Vikalpah^ means ‘'determination 
of shares \ ^ Bandhuddydddh^ means ^ sharers in gotra^ 'pinda and 
water and wealth ^ This is what is explained by pitripitdmahd- 
dindm, etc. The drift is this — When the common property is 
divided into ten shares, two are declared to go to the father; two, 
to the aurasa ; and one and a half each to the kshetraja and the 
son of the appointed daughter; one share each alone should be 
given to the son by the twice-married woman, to the son of the 
maiden and to the son of concealed birth. This is for maintenance ; 
and this rule applies where one has all these six kinds of sons 

Grautama says : ^^The aurasa mn, the kshetraja son, the adopt- 
ed son, the son rejected, the son made, and the son of concealed 
birth are heirs- The son of the maiden, the son of the pregnant 
bride, the son of the twice-married woman, the son of the appointed 
daughter, the son self -given and the son bought are of the same 
gotra; and in default of the aurasa mi. the other sons, take a 
fourth share Commentary^^ They are of the same gotra ^ means 

they are eligible for offering pinda, libations of water, etc., and 
doing other rites and are, therefore, so described h The statement 
that the son of a maiden and the rest belong to the same gotra 
alone is made for the purpose of reminding that where there are any 
of the sons, aurasa, etc., they do not take a share. They take a 
fourth share, in default of the aurasa son and the rest and if their 
father is alive. If their father be not alive and there are no 
aurasa or other sons, they all certainly take the wealth. This 
fourth share is allowed them when they are possessed of good 
qualities. The text of Brahma Purana applies where they are 
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devoid of good qxialities. . Thus there is no conflict. The recoo-ni- 
tion^in the text of Sankha and LikLita of the pamiarlhma and'th® 
kdrdna as heirs, and the denial of tlicir heirship in t]ii.s text of 
Gautama should be reconciled as ba.scd upon tho ocniality or 
inequality of castes ; for Katyayana say.s that .sons born of \vives 
Unequal in caste are entitled only to food and raitmiid. Klmilarly 
the denial of Sankha and Likhita of heir.sliip in tlu' rejected son 
and the adopted son and the inclusion by (Jautama of those amon£> 
heirs, should bo under, stood to apply to different cuse.s. ^ 


Having defined the sa/iod/m, thu daitaka, tho krUn, tho m- 
yamipdgata, ihe apaviddha m.d the sudra-putra and haviin*- tlw 
auram and other sons in view, Va-sishflia ,says ; “ Whero id tfifl 
previously mentioned classes {auram, etc.,) no luur exists these 
take his (the deceased's) vrealth”.* ' 

Harita says : “ Six kinds of. son.s arc and heins vik the 

son begotten by oneself upon one’s own virtuous wife, the L/miraja 
the son by a twice-married woman, tho son of a maiden, the son 
of an appointed daughter and the son of concealed birth 'J'hs 
adopted son, the son bought, the son rejected, tho son ofthonromiant 
bride, the son .self-given and the son found uro neither landhmmr 
heirs Commentary— They are banclhnn and heir.s, because tliev 

are of the same Lakshraidhara, however, says tliat thev 

are called ‘ banf u<hn/aduh\ because they take the wealth of the 
brndhm. The drift, however, so far as tho imporfencu of the first 
six and the unimportance of the second six are concerned, is the 

Mann says : Of the twelve kinds of sons which a man raav 
have according to Syayambhuva Maim, six are hindhw and heirs • 
and the other handhus but not heirs, The auram sou the 
hshetraja son, the adopted son^ the son made, the non of Cfmr‘mled 
birth and the son rejected, are the six who are tumdhus and heirs. 
+ho the maiden, the son of tho pregnant btide, tho son bought, 
the son byatwice-married woman, the son self-given, the son by 
a Sudra woman, these six are not heirs but bandhts ^ 

Baudh4yana says: “Sages declare as heirs the autma son 
the son of the appointed daughter, the hfudraja hoti, the adopted 
son, the sou made the son of concealed birth .4.1 the sou n.i,.cted 
Sages declaro as belonging to the same gdlra with tlio fathe^ the 
son of the maiden, the son of the pregnant bride, tho sou bougM 

+T,. speaking of the twelve other kind.s of sons excluding 

thesonbyaSUdrawoman, says; “These twelve kinds tff so« 
bom of himselt, of another and accidentally found are declared for 
the purpose of progen y. The first six of them are lulrs to all 
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kinsmen ; and the rest; only to the father. There is also a prefer- 
ence in their superiority according to their order. All sons are 
declared heirs to one who has no aurasa son. Where there is the 
OAirasa there is no superiority among these. Of these; sons 
born of wives equal in caste take a third share and the rest who 
are inferior in caste shall depend upon hiiU; being provided with 
food and' raiment 

Vishpu having defined the auram soU; the hslietraja, the son of 
the appointed daughter; the son by a twice-married woman, the son 
of a maideii; the son of concealed birth; the son of the pregnant 
bride; the adopted son, the son bought^ the son self-given, the son 
rejected and the son of unknown birth, says : Of these, the one 

preceding is superior to all succeeding. He alone takes the wealth 
and he shall support the rest 

Narada says: The aurasa, the Jcshetraja, the son of the 
appointed daughter, the son of the maiden, the son of concealed 
birth likewise, the son J)y a twice-married woman, the son rejected, 
the adopted son, the son bought, the son made, and the son self- 
given are the twelve kinds of sons declared. Of these, six are 
handhus and heirs ; and the other six are handJnis but not heirs. 
The one preceding is superior to all succeeding ; and the one suc- 
ceeding is inferior to all preceding. When the father is dead, 
these have claims upon his wealth in their order. In the absence 
of the supei'ior, the inferior son takes it 

Yajhavalkya having defined the aurasa son, the son of the 
appointed daughter, the hshetraja son, the son of the maiden, the 
son by a twice-married woman, the adopted son, the son bought, 
the son made, tlie son self-given, the son of a pregnant bride and 
the son rejected, says : Of these, in the absence of all preceding, 
the next in order gives the yincla and takes the wealth Com-- 
These texts according to one of which a particular kind 
of son is declared to be both a bandhu and an heir and according 
to another of which the same person is declared neither a handhio 
nor an heir, should be reconciled as having reference to the pos- 
session of good qualities and the want of them, as the case may be, 
of that kind of son. And the change of order in the enumeration 
of the difiei*ent kinds as affecting their relative superiority must 
also be understood as based upon the possession of good qualities 
by the prior-mentioned and the want of them by the subsequent 
kind of sous. Similarly, in other matters also, the texts must be 
reconciled on the same line of reasoning. 

ilanu says: Not the brothers, not the parents but the sons 
are declared heirs 

Again ho says : In the absence of the superior kind of sons, 

^ II. Cole, Di«:. 333, CXC. » Nkada, XIII. 45, 46, 47 and 49. 

» Vishnu, XV. 28, 39 and 30. * Tajnavalkva, II. 132, 
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the inferior shall take the wealth. Where there are many sons 
equal, they all share the wealth Commentary — ^ EquaP either 

in the possession of good qualities or in the incidents thereof* 

Sankha and Likhita say: In the absence of the superior 
kind of son, the inferior takes the wealth ^ Commentary — ‘ In the 
absence of h etc., means ^ in default of the auram son, etc/* ^ Infe- 
rior son ^ means ^ hshetraja^ etc.h 

Briliaspati says : The adopted son, the son rejected, the son 
bought, the son made, the son by a Sudra woman likewise ; these 
are declared middling sons, if pure in caste and deed. The 
Icshetraja son is held in contempt by virtuous men ; so also the son 
by a twiceniarried woman, the son of a maiden, the son of the 
pregnant bride and the son of concealed birth 

Harita says : ^^The son by a Sudra woman, the son self-given, 
the son bought; all these are Sudra sons and are without doubt 
khdndaimshtdh. He who abandons liis own family and goes into 
another undoubtedly becomes a khdndaprishtdh by that bad con- 
duct. He who is made a son in distress, he who is self-given and 
the son of a Siidr4 woman, all these have been declared by Manu to 
be hhdndaprishtdh/’^^ Commentary — ‘ Vaishnavi^ means Sddr^ 
woman \ 

Here ends the chapter on Partition 'among different kinds of 
Bons^.\.. .. ' 

CHAPTER XVIL 
On the Aubasa son. 

Vasishtha says : Twelve kinds of sons only are recognized by 
the Pnranas. A son begotten by oneself upon one's legally wedded 
wife is the first called aiirasa 

Vishpu says : Now, there are twelve kinds of sons. One 
begotten by a man upon his own wife is the eldest 

Manu says: ^‘^The son begotten by one upon his own legally 
wedded wife is known as the aurasa son, the first in rank/' 

Devala says : The son begotten by one upon his own legally 
wedded wife is called the atirasa son chiefly sustaining the father's 
lineage".^ 

Yajnavalkya says ; ^“^The son of the body is one produced by a 
lawfully wedded wife 


1 Manu, IX. 181. " Vasisbtba, XVII. 12 and 13. 
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* Not found in Cole. Dig. * 11. Cole. Dig., 334, CXgV, 

“ YSjfiavalkya, II. 128, 
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Apastamba says : « The sons of men who approach in due 
season them wives equal in class, legally married, a.id not previously 
married to another, are concerned with religious rites S sS 
nevei be excluded from inheritance ‘ Gommeniary—’ Apurvam’ 
means who had not had another husband and who had Tt bel 
Mmuch as betrothed to another’. This is Prakasakara’s view 

theSaTw“”^P^-^“" according to the injunctions iu 

the bastras . Eeligious rites’, i.e., agnihotra, etc. ^ vLenavvatih. 

lamah means they shall have all the heritable wealth ^ 

SUdra, and not Brahmin to Brahmin, Kshatriya to Kshatriya, • for 
otherwise the son of the Kshatriya woman legally married by’ the 

says SrijIJa. '''' ' So 

Sankha and Likhita say : ^Let a Bi-iihmin take the hands of a 
woman equal m class ; the bodies of his forefathers are bora aSi^ 
of her^; let him figuratively address his own soul in the pcrso^of 
his son . bo It IS said "He proceeds from the several limbs, etc.”. 

Ancestors seize the infant fetu| produced from blood. Thou my 
soul, art borui again that thou mayest here sleep in body. For the 
benefi s conferred on parents, thou, my soul, art called son : because 
thou dehverest them from hell called P«t thou art called 

Here ends the chapter on ‘the mrasa son ’. 


CHAPTER XVIII. 

On the Kshetkaja son. 

^ After defining the auvasa son, Vasishtha says : “ In default of 
him,. the second, the son of a wife duly authorised, shall inherit ” « 
Comr/ientar|/— ‘Authorised’, i.e., by the husband or by his elders, 
becond , to the aurasa son. 

Vishnu says : ‘‘ The son begotten on the duly authorised wife 

by a eapinda or by one of the highest class is the second, the 

kshetraja son^\'‘ 

Manu says : ‘‘ He who is begotten according to law on the wife 
of a man deceased, impotent or diseased, after she is duly author- 
ised is called the kuhetraja or the son of the wife « Commentary— 


^ J^pastamba, II. 6, 13, 1 and 2* 

* Bandliayana, II. 2, 14. 

® Ih Cole. Dig., 334, OXCYII, 336, CXCTIIL 


* Tasislitlia, XVII. 14, 
® Yishau, XY. 3. 

« Hanii, IX. 167, 
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^ Talpah ^ means ^wife^ The disease contemplated must be 
incurable. ‘According to law ix.y ‘after being smeared with 
ghee, etc.\ 

Tajhavalkya sa-ys : The sou begotten on a wife by one of the 
same gotra with the husband oi* by another is called the hslietraja 
”'son^\® Commentary — ^ Sagotrena^ means ‘by one of the same 
family ^ ‘Another ^ of the highest class. 

Baudhayana says: “The son begotten by another on the wife 
of a man deceased, impotent or diseased after being duly author- 
ised in that b eh a If ^ is called the kshetraja or the son of the wife. 
He becomes the son of two fathers^ is of both the families and per-' 
forms the obsequies and takes the heritable wealth of both the 
fathers ^ Commentary — He who is begotten by another sonless 
maiiy such as the brother-in-law, etc. The form ‘ IJvrpifa ^ is gram- 
matically correct, the ka^y suftix being optionah ^ ThigotralC means 
‘belonging to both families h ‘ Svdddli ^ means ‘ obsequies h 

Yajhavalkya says: “The son begotten by a sonless man on the 
wife of another duly authorised is declared heir to both and shall 
perform the funeral rites of both fathers ^ Commentary — ^Bub 
when a man having a son begets a son for another upon that other’s 
wife, the son so begotten belongs nob to the begetter but to the 
husband of the mother. But if, though having a son, ho begets a 
Son upon another's wife and sets about it saying ‘the son to be 
born shall belong equally to us both ^5 then the son so begotten 
becomes the son of both. 

, Manu says : “The owners of the seed and of the soil are seen 
in this world as joint sharers of the crop, where the seed had been 
given in consideration of a special agTeemeut to share the crop 

Narada and Katyayana says : “ The offspring of the seed sown 
by one in another's field with the owner’s permission is considered 
to belong equally to the owners of the seed and of the soil 

Sankha and Likhita say : “ A.ngiras has declared that the 
offspring belongs to the husband of the mother. But IJsanas says 
that the produce of the seed sown with the consent of the owners 
of the soil and of the seed shall be shared by both Gomynen- 
tary— Mantra^samskdrakartuh’ means ‘of the husband who takes 
her hand h ‘ Sasyam ^ means ‘ produce of the soil h 

Harita says: “The son begotten on the wife by another, her 
husband living, is considered by some as that husband^s alone, 
because she was not independent. If begotten after his death, the 
son is considered as the son of two fathers ; because the husband 


i A^ajuavalkya, II. 128. * Mann, IX. 53. 

® Baadayana, II. 2, 3, 17 and 18* ® Xot found in Karada "but quoted at page 

^ Yajilavalkya, 11.127. 366, II. Cole* Big., as Katy ay ana’s* 

« IL Cole. Big., 363, COXB* 
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did not sow the seed. The soil produces nothing without the seed ; 
nor does vseed germinate without soil. As both these are seen, 
some say that he is the son of both. Among these^ he is primarily 
the son of the begetter. Let him offer two funeral cakes and celebrate 
both fathers -with each cake. His son shall name both with the 
second cake^ his gi*andson with the third; and those remoter 
descended down to the seventh degree shall make this offering for 
both ancestors to three degrees Co^n-meniar //—While^ the hus- 
band is alive^ the kxhetraja^ though born of anotherV belongs to the 
husband^ because women are not independent. When he is dead, 
although the dependence of the wife survives according to the text, 
‘'The sonless wife not violating the bed of her husband, etc.^; still 
sages declare the hshetraja to be the son of two fathers, because 
the seed had not been sown in the soil. Not that there is the 
sower of the seed when the husband is alive; but that, as the 
author says, the combination of the virtue of the seed and of the 
soil with the consent of their owners is the cause of the oflspring. 
^ Nirviifah ^ means ^ rites in honor of the deceased ^ ; because by 
them the deceased are propitiated. He may celebrate both fathers 
with the same pinda or both with each of the pindm. If he is the 
son of two fathers, he^mnst celebrate both with each of the pi/eda-s. 
This is agreeable to Apastamba’s view. ‘ DvitiyapiUrmn^ mesms 
^ beginning with the sou, with the second cake, etc."^ Those remoter 
descendants who offer the wipings shall make the offering in cele* 
bration of both ancestors'in each of three degrees. 

Narada says : The son of two fathers shall separately offer 
pinda and water to both and shall take half a share from the estate 
of his begetter and another half from the estate of his motlier^s 
husband ^ Commentary— Thm text applies where the begetter 
has an anrasa son and the husband of the wife has somehow an 
aurasa &on subsequently boim. But when neither of them has 
another son, he takes all the wealth of both. 

Baudhayana says: They also quote as follows: He, the 
hshetraja son, shall offer pinda to both, and with every pinda he 
shall pronounce both names. To six, three pmcte should be given ; 
so acting, he incurs no sin^h ^ Commentary — ^Incurs no sin^ 
means' is not censurableh 

Here ends the chapter ou tlio Kshetraja* 

CHAPTEE XIS. 

On the APPOINTED DAUGHTBE AND HEE SON. 


On this subject, Vasishtha says; " An appointed daughter is 
considered as the third kind of son. She who has no brothers 
acquires filiation reverting to the family of her ancestors and becomes 



^ II. Cole. 363, CCXLI. « Narada, XIII. 23* 

3 Baudhayana, 11* 2| 3, 19. 
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equal to a son’^ ^ Commentary— ±\n appointed daugiiter is tlie 
third sou, equal to the aurasa son, because she performs his duties. 
She reverts to the family of her ancestors and attains the rank of a 
son. . . 

Sankha and Likhita say: The son of Praclietas has said 
that the appointed daughter is like the son. Her offspring (the 
son of the appointed daughter) shall offer the pmda to both the 
maternal and the paternal grandfathers. There is no difference 
perceived in the world between a son and a daughter's son in respect 
of benefits conferred by them. Prom this doubt a man should not 
marry a brotherless maiden Commentary — ^ J3enefi ts conferred 

is., delivery from the hell called Put. ^ Prom this doubt ^ means 
'from the doubt whether she has been made an appointed daughter 
or noth 

Yajnavalkya after speaking of the aurasa says : The son of 
the appointed daughter is equal to him ’h ^ 

Devala says : The son of the appointed daughter is equal to 
him, the aurasa son, and like a son shall inherit the wealth of his 
father and also of his maternal grandfather, if he has no male 
issue 

Baiidhayana says : A son born of a daughter expressly 
appointedisthc sonof an appointeddaughter, any other is a daughter’s 
son ^ Commentary — ^ Ahhyubhajanya ’ means appointed with the 
statement in the form Hhe son born of this (daughter) shall be my 
son k ^ Daukitra^ means ^ son of the daughter T He should be 
regarded as the son named Hhe sou of the appointed daughter’# 
‘Any other’, i.e., than such daughter’s son. Kalpataru reads 
^ asydm^ for ^ any dm That is easily understood. 

Mann says : The son of the appointed daughter shall inherit 
the whole wealth of his sonless father, A daughter’s son alone 
inherits the whole wealth of the sonless deceased”, Oom- 
mentary — 'Sonless ’ means ' having no aurasa son ’. Prakasakara 
says that the second half of the verse is an explanatory repetition 
of the first. Udayakara in his commentary on Maiiu says that the 
second half repeats the same statement with a reason, 

Devala after speaking of the aurasa son says ' " The son of the 
appointed daughter is equal to him (the aurasa son) and is I'egarded 
as an heir. He alone shall give the piuda to his father and his 
maternal grandfather. There is no distinction in the world, accord- 
ing to law, between a sou’s son and a daughter’s son; because the 
father and the mother of these were born out of the same body. By 
the son who is born of a daughter, whether appointed or nut, from 
a husband equal in caste, the maternal grandfather becomes a 


1 Yasishtba, VXIt 15 and 16. * 11. Cole. Big., 337, COL 

® H. Cole. Digv, 338, OOIT. * Baudhayana, 11 . 2 , 3 , 15 , 

5 Tajfiavalkya, XL 128. ' Manti, iX, WA 
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father. He shall give the pinrla to the matermal grandfather and 
take his wealth ^ Commentary — Soilless^ means 'having no 
aitrasa son\ The daughter^ a son is the son of the danghter^whether 
appointed or not. 

Brihaspati in speaking of the appointed daughter says : ^Mnst 
as she has ownership in the wealth of her father, even though there 
are kinsnen, so her son also has ownership in the wealth of his 
mother and his maternal grandfather ^ 

Sankha and Likhita say : " The daughter takes the sfrklhana^ 
and the wealth of her inother^s son also is her share ^ Coymnen- 
tary — The word' tat ^ stands for 'the danghterhs mother h Of her 
son subsequently born and dying without male issue, the daughter 
takes the wealth ; because she is equal to the deceased^s brother. 
This is the drift. 

Manu says : "A sonless man may appoint his daughter in the 
following manner, to raise offspring for him : — ' The male child to 
be born of her shall be mine and perform my funeral rites ^ 
Commentary — ‘ISvadhakaran^ means ' perfoming sracZd/i-a., etc/. 

Vasishtha says: "I give my brotherless daughter decorated 
to you, thinking that the son who shall be born of her will become 
my son 

Gautama says: '^A man having no male issue may appoint a 
daughter after making an oblation to the fire and performing the 
Prdjdpaiya sacrifice declaring 'her offspring shall be mineh But 
some say she may be so appointed by mere iutention^h ® Commen- 
tary — ^Agnim Prdjdpatim cheshtwa^ means ' after performing the 
Agneyi and the Prdjdpaiya sacrifices ^ or 'performing a single sacri- 
fice with the legalfire^ or in default of it, simply worshiping. So says 
Harihara. ‘ 8 amvddhy a ^ means 'after declaring h ^ Abhisandhimd- 
trap means 'by mere intention h This is a corroboration of the 
previous view, 

Brihaspati says: "Gautama said that a daughter should be 
appointed after oblation to the fire and the Prdjdpatya sacrifice. But 
others have said that the daughter of a sonle?s man is appointed 
by his mere will Cdmmentary — ^Chinthitha^ means "at the 
thought ' this is my appointed daughter ^ 

Vishnu says: "The declaration is in the form ' The son who 
shall be born of her shall be my son^ Commentary — She who 

is given as an appointed daughter and who has neither father nor 
mother is certainly an appointed daughter. 


^ Not found in Cole. Dig. This text belongs probably to some other antlior, in 
Yiew to Devala’s text already quoted. See Manu, IX. 133, 136. 

® Brihaspati, XXV. 58. » Vasisbtha, XVII. 17. 

3 II. Cole. Dig., 353, CCXXY. « Gautima, XXVIII. l8 and 19. 

♦ Mapu, IX. 127. ’ Brihaspari, XXY. 38. 

« Vishnu, XV. 5. 


SIS 


TIVABAEJtT^NAKAEA. 


The Briihnia Parana says : ^^Tlie daughter of a sonless -raaix 
who*is treated in his mind like a son or appointed in the presence 
of the king, the sacrificial fire, or kinsmen, or anywhere or by him 
supposed to be a son when in the womb or given to the bridegroom 
with siilhalioY that express purpose, after the death of the father 
should be regarded as an appointed daughter. Buch a daughter 
takes an equal share of the paternal wealth ^ 

Mann says : Let the son oFan appointed daughter offer the 
first funeral cake to his mother, the second to lier father and the 
third to the fa-tber’s father ^ Commentary— The word ' Asydh ^ 
(of her) should be read into the last clause. 

Here ends the chapter on Hhe appointed daughter and her son\ 


CHAPTER XX. 

On the sot!T by a twice-maeried woman. 

On this subject, Vishnu saysV ‘^The fourth in order is the son 
by a twice-married woman ^ 

Manu says : The son whom a woman, either forsaken by her 
lord or a widow, begets of a second husband whom she married 
out of free will is called the son of a twice-married woman ^ 
Commentary — After ^ begets ^ the word ^ savarndi ^ (of one equal in 
caste) must be read. ^ PunarWmtva ^ means ^having married a second 
husband \ 

Yajnavalkya says: A son begotten upon the wife (of another), 
whether deflowered or not, is called the son of a twice-married 
woman^\^ 

K^tyayana says : A son begotten on a woman who, deserting 
an impotent or degraded husband, marries a second, is the son by a 
twice-married woman. He clearly belongs to the begetter ^ 

Here ends tlie chapter on f the son by a twice-married woman ^ 


CHAPTER XXI. 

On the son of a maiden. 

Vasishtha says: ^^The sonof a maiden is the fifth in rank. 
The son whom an unmarried damsel produces through lust in her 
father’s house is called the son of a maiden and becomes the son 
of his maternal grandfather. So sages have declared. On this 
point, they also quote the following verse : ^ By the son whom an 
unmarried daughter produces from a man equal in caste, the 


1 II. Cole. Big.. 856, 2 «ind 3. 
s Mana, IX. 140, 

9 Yishna, XY, 7? 


^ Manu, IX. 175. 
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maternal grandfatlier becomes a fatter. He shall oSer the 
funeral cake and take the wealth Commentary — ^ Kdmdt^ 

means ^ of her own free will \ ^ Apradatta^ means ^ unmarried \ 

^ Tulyatah ’ means ‘ from a mean equal in caste k 

Baudhayana says : The son begotten on a damsel not married 
and not given is called the son of a maiden ^ Gommeniary~ 
‘ Asamshrita^ means ^devoid of the samshdra of marriage \ 
^ Anatisrishte^ means ^not given k 

The Brahma Parana says : The son begotten upon an uiimar« 
ried woman in her father’s house by a man equal in caste is called 
the son of the maiden and becomes the son of the man to whom she 
is afterwards given”. ^ 

Narada says : The husband should be regarded as the father 
of the son produced by his wife while a maiden, the son of the 
pregnant bride and the son of concealed birth. They are also 
declared heirs to his wealth”. Commentary — ^ Sahodha^ means 

conceived in the womb at the time of marriage k Here if the 
maternal grandfather has no son, then the son of the maiden and 
the son of the pregnant bride are his sons. If the maternal grand- 
father has sons, then they are the sons of the husband. Where 
both are sonless, they are sons of both. So says Parijata. 

Here ends the chapter on ^ the son of the maiden h 


CHAPTER XXir. 

On the son oe concealed birth. 

On this subject, Vishnu says : The son of concealed birth is 
the sixth in i^ank. He belongs to him on whose wife he was 
begotten”. 

Manu says : A son born in whose house soever, if his father 
could not be discovered, belongs to the husband of the wife of 
whom he is born ; and is called the son of concealed birth in his 
house Commentary — ^ Talpajah^ means ‘'born of the wife\ 

As the owner of the seed is not known, he certainly belongs to his 
mother^s caste. 'Jdiis would be so in the absence of suspicion of 
connection with one of inferior caste. But where such suspicion 
exists, he is unfit for all purposes and would belong to the pratiloma 
class. 

Here ends the chapter on ^ the sou of concealed birth k 


1 Vasislitha, XYII. 21, 22 and 23, ^ Navacla, XJH. 17. 

^ Baadhayaiia, II. 2, 3, 24. ® A^ishini, XV. 13 and 14. 

^ Not found. ® Mann, IX. 170, 
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OHAPTFR JXIIL 

On THIS SON OE THE I^EEGNANT BRIDE. 

Oh tins subject), Visliim says : '' Tlie son of the pregnant bride 
as the seventh in rank ^h^ Gornmentarij — The son of the pregnant 
bride belongs to the husband who marries her. Hero Prakasabara 
considering that the mantras relating to ^the marriage ceremony 
apply only to maidens, questions the samskdra of a pregnant woman. 
He concludes by saying that according to others, there is a mode 
pointed out in the Srutis of repeating the same samshdra according 
to the form prescribed in the Atharvana Veda. But really the 
word^mm-sfcafa^ contemplates purification hjho'tna and other karma 
distinct from that produced by the mantras recited at the time of 
marriage. 

Manu says : If a pregnant woman, wdiether known or not 
known to be pregnant, is married, the son in the womb belongs to 
the husband and is called the son of the pregnant bride ^ 

Here ends the chapter on ^ the son of the pregnant bride \ 

CHAPTER XXIV. 

On the ADOPTED SON. 

On this subject, Vishnu says : The adopted son is the eighth 
in rank. He belongs to him to whom he is given by his mother 
or father -After ^yasya’ the word * syat ^ 

(belongs) is iinderstood. 

Mann says: ‘^He whom his mother or his father affectionately 
gives with water in time of distress, being equal in caste, is con« 
sidered the. adopted son. The adopted son of a man, if possessed of 
all good qualities takes all his wealth, though come from another 
gotra (family). An adopted eon shall not take the family name 
or the wealth of his natural father. The pinda follows the family 
name and estate and the funeral rites of one who gives his son in 
adoption cease in regard to that son^h ® Commentary — * In time 
of distress^ mans Svlieii the adopter has no sonh ^ Sadrlsam^ 
means ‘equal in caste \ Medhfitifchi, however, says that the equality 
contemplated is not one in respect of caste but one in respect of 
qualities worthy of the family. ‘Affectionately ^ means ‘ without 
coercion, eto.^ ‘ Qualities % i,e., caste, learning, behavioui*, etc. 
Seeing that the adopted son is heir by the very fact of his being a 
son, the qualification about his possessing good qualities is to 
entitle an adopted son of good qualities to share in the inheritance 
even in the event of the subsequent birth of an aurasa son and 
also to indicate that the adopted son devoid of good qualities will, 
under similar circumstances, be entitled only to maintenance. 


Yishnu, XY. 15. ® Mann, IX. 373. 

® Mantt, TX. 168, 141 and 142, 
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* ’ means ‘ the celebrated family name derived from sacres 

such as Kasyapa, etc.’. As the offering olpinda always follows *the 
family name and wealth, it also ceases. The word ‘ Svndhd ’ 
denotes sraddha and other rites 

Vasishtha says : “ The son, formed of seminal fluids and of 
blood, proceeds from the mother and the father (as an effect from 
its cause). The mother and the father have power to give, to sell 
and to abandon him ,- but let one not give or receive an onlv son : 
for he should remain for the continuation of his ancestors’ line. 
Let not a wonaau either give or receive (a son) without her 
usband s permission. One desirous of adopting a son shall invite 
his relatives, inform the king, make burnt offerings in the middle 
of his house, reciting the vydhritis and adopt one not a remote 
kinsman, than whom no nearer exists. If doubt arise, he shall set 
the remote kinsman apart like a Siidra. It should be well-known 
that through one he saves many i Commentary Sale ’ and 
_ abandonment ’ are not allowed like gift. Sale is permitted only 
in distress j and abandonment in case of inability to maintain. 

1 rakasakara says that the desertion of issue is an offence, as the 
offering of pinda, and libations of water will cease. The father 
and the mother have each individually the power to give, with this 
difference ; that if the father be alive the mother could give only 
with his permission and in his absence, even without his permission. 

Jnyite his kinsmen , t.e,, in order that the adopted son may 
receive his share, assemble his own sapindas. Adurabdndhavam> 
means whose relatives, such as the maternal uncle, etc., are 
near the spot . Ihis is enjoined in order that his name, caste, etc., 
m^ay be learned. In the absence of his relatives, learn his name, 
gotra, etc., by some other strong evidence and adopt. The word 
‘ eva has the force of ‘ even ’. If after taking in adoption one 
whose relatives are not near, a doubt arise as to his Brahminhood 
etc., then the adopter should set him apart with maintenance like 
a budra son. ‘ Through one he saves many ’ means ' by means of 
one sou, he saves many ancestors ’. The meaning, therefore, is that 
he should adopt one whose caste, etc., is ascertained beyond a 
doubt. 

Here ends the chapter on ‘ the adopted son ’. 

CHAPTER XXV. 

On the son bought. 

_ On this subject, Vishnu says; The son bought is the ninth 

Baudhdyana says : “ The son who is purchased from his father 
and his mother, or from either of them, and received in the place of 
a son, is called the son bought”. ^ 

» ydsiBlitlia, xy. 1—8. 3 yishnn, XV. 30. 

® Paudhayana, II. 3,’ 3, 86. 
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Mauu says : “ The son, equal or unequal, whom a man buys 
from his fathe.r and mother for the sake of having a son, is the son 
bought 1 Oommentary-^ Equal ’, ^.6., of the same caste. In de- 
fault thereof^ of a different caste, feo says 1 arijata. 1 rakasakara, 
however, says that although an unequal son is spoken ol, one of a 
superior caste should not be taken as a son ny one of an infermr 
caste, nor one of an inferior caste by one of a superior caste. He 
says that according to Medbatithi, the equa ity and the inequality 
is in respect of the possession of good qualities among those of the 
same caste. 

TTere ends the chapter on ' the son bought’. 


CHAPTER XXVL 

On THE SON SELF-GIVEN. 

On this subicct, Vishiiu says: “The son self-given is the 
tenth OoM'mfsntdvy — He belongs to liiin to whom he gives him- 

self. 

Mann says: ‘’The son who, having lost his parents or being 
abandoned by them without cause, gives himself is called the 
son self-"iven aovmentary-~‘ Without cause’ moans for no 
offence Gives himself’, i.e., with the statement ‘ £ am your son’. 

Here ends the chapter on ’ the sou self-given ’. 


CHAPTER XXVII. 

On the son eejeoted. 

Vishnu says : “ The son cast away is the clovonth. Ho is so 
called because he was forsaken by his father or mother (or both) 
Cmmentary-Ee belongs to him who receives iimi. 

Mann says : “ One, whom a man recei ves as his son after ho has 
been deserted by both his parents or by either o! them, is called tbe 
son cast off”.® OmnmentaTy—‘ VUritthiam’ meaus ‘abandoned^’. 
The abandonment owing to extreme distress, inability to maintain 
or from any other fault. Receives as a sou ami not for the pur- 
pose of feeding. 

Vasishtha says : “The fifth is the son who, lieiug cast off by 

his mother or father, is received as a son”.'^ LoMvmutdfy— iifth 

here means ’fifth of the six sons of the second sort ’. 

Here ends the chapter on ‘ the son rejected’. 


» Mma, IX. 174. 

a Yiskjixi* XV. 

Si MaEu, IX. 177* 
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CHAPTER XXVlll. 

On THE SON MADE. 

On this subject, Manu says : He is considered as the son 
made whom a man makes his son, if equal, skilled in discerniug 
right and wrong, and endowed with filial virtues ^ Cormneritary — 
Medhatithi says that even here the word ^equaP means ^ equal in 
quality h ^ Eight i.e., the virtue of performing the funeral rites 
of the deceased parents and ^ wrong i.e., their non-performance. 
^Filial virtues^ means ^inclination to be of service, etc/. 

Baudh^ana says : is called the son made whom a man 

makes his son with his consent, being equal in caste Commen- 
tary — ^ Sakdmcm ^ means ‘ having the desire^, i e,^ thinking that if 
he would become the other’s son, the other would receive him for 
a son. ^ Equal ^ means ^ equal in caste h 

Yajnavalkya says : ^^The son made so by himself is called the 
son made^'h^ 

The same author says: ^‘This rule laid down by me applies 
to sons equal in caste Ooriimentary — The expression ^ if there 
be a son of equal caste ’ is understood. Prakasakara says that in 
respect of the son of tlie maiden, the son of concealed birth, the son 
of the pregnant bride, and the son of the twice-married woman, 
their equality by caste should be calculated with reference to their 
begetters and not by virtue of themselves, because they do not 
answer to the definition of equality of caste. 

Here ends the chapter on ^ the son made h 


CHAPTER XXIX. 

On the son by a Sodea woman. 

On this point Vislir^ui says: The son born of any woman 

whomsoever is the twelfth in rank/^ ^ Commentary — ^ Any woman 
whomsoever^ means ^ a Siidra woman, married or unmarried’. 

Vasishtha says : “They declare that the sixth is the son by a 
Sddra woman Sixth among the six sons of 

the second sort, but only the twelfth anong all the sons, aiiram^ 
etc. The expression ‘ they declare ’ indicates a variance of view. 
This difference of view concerns the son’s right to inherit the 
wealth, Manu says so in respect of the son by a Sddra. The view 
differs, therefore, according as the son is possessed of good 
qualities or devoid of them. 


^ Maxm, IX. 169. * YApavalkya, IL 133. 

® BaudhAyana, II. 2, 3, 21. ■ : « '■.’Vislinnj XV. 27. 
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TiVAbAEATNAEAEi. 


Ma,nu says : “ Tlie>on wliom' a Brihmm begets through lust 
on a Sudri woman is a living corpse and is, there ore called a 
Gommentary-‘Urmg> because he fulfi s to a small 
extent the desire of a man to become a father ; ' corpse because he 
is ol poor seryice to his father. 

Baudhayana says : “ A son begotten through lust upon aSddri 

woma^i by a man of the regenerate classes is called a living corpse, 
a ParaMva”.^ 

Again Mann says: These eleven sons beginning with the 

kshetraja, as already enumerated, the sages dec.are substitutes for 
the son to prevent the failure of rites. _ Those sons,_ who have been 
mentioned as sons along with the legitimate son, being begotten by 
others, belong to the owner of the seed from which they sprang, but 
not to any other Commentary-^ Substitutes for a son means 
‘ substitutes for the anmsa and the son of the appointed daughter . 
They have been declared entitled to do the duties of 
default of these, in conformity to the text ot Brihaspati which fol- 
lows. The reason is this : to prevent a failure of tlie iites, ^.e., for 
fear that the injunction that a man should beget offspring may be 
Sited. This iijunction is imperative. That the 
how be begotten follows from the following text. Ihe latki half 
of the passage quoted by denying that those are tho only primary 
sons indicates that these are substitutes; 'and not to any other 
denotes that they are primary. 

Brihaspati says: "Of the thirteen sons defined in order by 
Manu, tho legitimate son of the body and the appointed daughter 
continue the line. As in default of gheo, oil is 
virtuous as a substitute, so are the eleven other sous m default of e 
legitimate son of the body and of the appointed daughter . 

The Brahma Parana says : “ The adopted son, the son self-given, 
the son made, the son bought, or the son rejected, 
supported. They are considered to belong to a dilleiei t r/ufra, 
unconnected by funeral cakes and contmning a dilferent hue. On 
birth and on death (of a kinsman) they share pollution for thre 
days”.® Commentary— By this text their liability to pollution for 
three days is incidentally mentioned. 

A gain the Erdhma Pnrana says : “ The Pdrasava sons of a Sudra 
are in some cases considered to he the sons of Bruhiums who iood 

and raiment and of the owners of the soil and tho seed ; and so also 
of men of the warrior class afflicted with curse and always doorned 
to perish; and sometimes of men still bent on money and war . 
Commentary— Bj this text the doubt of the non-existonce of these 
sons is removed. 

Accordingly it is said : "Where there is the legitimate son of 
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® Baudhayana, II. 2 , 3 > 228 * 
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the body or the son in the appointed daughter, these eleven sons, 
the Icshetraja son and the rest, should be regarded as belonging to 
a different gotra and continuing a different line. They shall 
always perform the sraddhay etc., of their fathers, like servants 
Commentaru — The word ^Putrikasuta^ means Hlie son in the form 
of the appointed daughter \ ^Eshetraja, etc., ^ means ‘^all sons the 
awrc&m and the appointed daughter excepted ; where there is the 
auram son or the appointed daughter, hshetraja and the rest only 
continue the line. ^Like servants^ means '^from the mere obligation 
to do the bidding \ 

^ Again it is said : By the rich Vaisyas, the son of concealed 
birth, the son of the maiden, the son of the pregnant bride, the 
lishetTaja son, the son of the twice-married woman, these five sons 
are, for fear of the king^s chastisement, shunned. The rest are 
sons of twice-born men ^ Commentary — This text also shows that 
the Yaisya may have secondary sons. Thus these texts say that the 
Brahmin, the Eshatriya aud the Vaisya may have secondary sons. 

Next the following text shows how difficult it is for a Stidra 
dependent upon his lord to beget sons. To the Sddras whose 
occupation is servitude, who live on food supplied to them by others 
and whose bodies exist for others^ use, sons could never be born/^^ 

In reply to the question whether a son is never born of one of 
the servile class, it is answered ; If from such a servant, whether 
man or woman, a son is born, that son is himself a servant 
Commentary , — The meaning is that the son so born is himself 
dependent on his lord and is never independent in the discharge 
of his duties as a son. 

Here ends the chapter on ^ sons by a Siidra woman \ 
CHAPTEE XXX. 

On THE INQUIRY INTO SONSHIP. 

On this subject, Vasishtha says : The wise are at variance on 
the question ; some say that the son belongs to the owner of the soil, 
and some, to the begetter ^ 

Apastamba says : Garefully watch over your wives, lest the 
seeds of strangers be sown on your soil. The son belongs to the 
begetter. So far as the next world is concerned, the husband 
makes such children woTthlem^^ ^ Commentary — ^Apramattah^ 
means ^ without inattention ^ ^ Tantum^ means ^ male issued ^Yap- 
syuh^ means sown^ Lest others^ seeds be so wn upon the soil. 
^Begetter i.e, the owner of the seed. After ^ belongs to^ the word 


1 II. Cole. Di^., 4M, CCXCV. 
» Ibid, CCXCVI. 

^ lUd, ccxqvii. 
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P^mWv''To.nmeniary-‘ Living’ because be fulfils to a small 
Ltent the desire of a man to become a father ; corpse because he 
is of poor service to his father. 

Baudhayaiia says : “ A son begotten through lust upon a Sudri 
woman by a man of the regenerate classes is called a living corpse, 

a PciTCiscivci^^'^ 

Again Manusays: “These eleven sons beginning with the 
hhetraja, as already enumerated, the sages dec.are substitutes for 
the son to prevent the failure of rites. Those sons, who have been 
mentioned^ sons along with the legitimate son, being begotten by 
others, belong to the owner of the seed from which they sprang, but 
not to any otLr aommeutan/-' Substitutes for a sou means 
‘ substitutes for the auram and the son of the appointed danghtor . 
They have been declai’ed entitled to do the duties of 
default of these, in conformity to the text ot Brih^pati which fol- 
lows. The reason is this : to prevent a fni'ifo of the rites, m., for 
fear that the injunction that a man should beget offspring may he 
violated. This injunction is imperative. ^hj 

how be begotten follows from the following text. J he l.ittei half 
of the passage quoted hy denying that these are the only primary 
sous indicates that these are substitutes; 'and not to any other 
denotes that they are primary. 

Brihaspati says : “Of the thirteen sons defined m order by 
Idanu, the legitimate son of the body and the appointed daughter 
continue the line. As in default of ghee, oil is admitted by the 
virtuous as a substitute, so are the eleven other sons m default of the 
legitimate sou of tho body and of the appointed daughter . 

The Brahma Pnrana says ; “ The adopted son, the .son sulf-given, 
the son made, the son bought, or the sou rejected, must a ways be 
supported. They are considered to belong to adiiTeieiit gitra 
unconnected by funeral cakes and continuing a diflerent limi. On 
birth and on death (of a kinsman) they share pollution for three 
days”.^ Oomnentary—Bj this text their liability to pollution for 
three days is incidentally mentioned. 

Again the Brdhma Parana says t “ The Pdrwava sous of a Sudr4 
are in some cases considered to be the sons of Brahmins who give foe 
and raiment and of the owners of the soil and the seed ; 
of men of the warrior class afflicted with curse and aiwaj a doomed 
to nerish ; and sometimes of men still bent on money and w« . 
Gommentary—By this text the doubt of the non-existence of these 

sons is removed. 

Accordingly it is said: “Where there is the legitim ate son of 
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tlie body or the son in tlie appointed daughter, these eleven sons, 
the hshetraja son and the rest, should be regarded as belonging to 
a different gotra and contintLing a different line. They shall 
always perform the sraddha,. etc., of their fathers, like servants 
Commentarj / — The word ^Putrik^snta^ means ^tlie son in the fom 
of the appointed daughter \ ^Kshetraja, etc., ^ means sons^, the 
and the appointed daughter excepted; where there is the 
aimsa son or the appointed daughter, hshetraja and the rest only 
continue the line. ^Like servants^ means ‘'from the mere obligation 
to do the bidding \ 

^ Again it is said : By the rich Vaisyas, the son of concealed 
birth, the son of the maiden, the son of the pregnant bride, the 
hshetraja son, the son of the twice-married woman, these five sons 
are, for fear of the king^s chastisement, shunned. The rest are 
SODS of twice-born men ^ Commentary — This text also shows that 
the Vaisya may have secondary sons. Thus these texts say that the 
Brahmin, the Kshatriy^, and the Vaisya may have secondary sons. 

Next the following text shows how difficult it is for a Sudra 
dependent upon his lord to beget sons. To the Sildras whose 
occupation is servitude, who live on food supplied to them by others 
and whose bodies exist for others^ use, sons could never be born/^^ 

In reply to the question whether a son is never born of one of 
the servile class, it is answered : '^If from such a servant, whether 
man or woman, a son is born, that son is himself a servant 
Commentary , — The meaning is that the son so born is himself 
dependent on his lord and is never independent in the discharge 
of his duties as a son. 

Here ends the chapter on ‘’sons by a Siidrd woman ^ 

CHAPTER XXX. 

On the inquiry into sonship. 

On this subject, Vasishtha says : The wise are at variance on 
the question ; some say that the son belongs to the owner of the soil, 
and some, to the begetter ^ 

Apastamba says : Carefully watch over your wives, lest the 
seeds of strangers be sown on your soil. The son belongs to the 
begetter. So far as the next world is concerned, the husband 
makes such children worthless”. ^ Commentary — ‘Apramattah^ 
means without inattention \ ^ Tantum^ means ^ male issue\ ‘Vap- 
syuh’ means ‘ be sownb Lest others^ seeds be sowm upon the soil. 
^Begetter i.e, the owner of the seed. After ^ belongs to^ the word 


^ II. Oole, Big., 414, OGXOY. ^ 11. Cole. Dig., 414, GCXOVII. 
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tIvadaeatnakaea. 


Manu says ; “TW^on whom* a Brillimm begets through lust 
on a Sra woman is a living corpse and is, there ore called a 
SmLa ”.t Commentary-‘ Living ’ because he tnlfi s to a small 
eS the desire of a man to become a father ; corpse because he 
is 0i poor seryico to bis father, 

Baudhdyana says : “ A son begotten through lust upon aSddr4 
woman by a man of the regenerate classes is cahed a living corpse, 

a PciTCii^civcXf^^^ 

Again Maun says: “These eleven sons beginning with fte 
kshetrdja, as already enumerated, the sages dec.aio substitute! for 
the son to prevent the failure of rites. Those sons, who have been 
mentioned as sons along with the legitimate son, being begotten by 
others belong to the owner of the seed from which they sprang, but 
not to' any' other Ccmmentanj-‘ Substitutes for a son means 
' substitutes for the anrasa and the son of the appointed daughter . 
They have been declared entitled to do the dutien of 
default of these, in conformity to the text ot Brihaspati which fol- 
lows. The reason is this : to prevent a failure of the rites, i.e-, tor 
fear that the injunction that a man should beget otTspring may be 
violated. This injunction is imperative. That the son should some- 
how be begotten follows from the following text, the latter half 
of the passage quoted by denying that these are the only primarjr 
sons indicates that these are substitutes ; and not to any other 
denotes that they are primary. 

Brihaspati says; “Of the thirteen sons defnu'd in order by 
Idanu, the legitimate son of the body and the appointed ‘m^ghter 
continue the line. As in default of ghee, oil is adinitted by the 
virtuous as a substitute, so are the eleven other sons iti detaidt ofthe 
legitiinate son of tlie body and of tbe appointed daughter , 

The Brahma Pnraiia says : “ The adopted son, the son self-given, 
the son made, the son bought, or the son rejected, must always be 
supported. They are considered to belong to a tlillereut goira, 
unconnected by funeral cakes and continuing a diiiefent “W®- t ti 
birth and on death (of a kinsman) they share pollution for three 
days”.® Commentary— By this text their liability to poJution for 
three days is incidentally mentioned. 

A gain the Brahma Furana says : “ The Pd rasava sons of a SMr4 
are in some cases considered to be tbe sons of BrahmiiiH who give food 
and raiment and of the owners of the soil and the seed} and so also 
of men of the warrior class afflicted with curse and always doomed 
to perish : and sometimes of men still bent on money and ww . 
Commentary— By this text the doubt of the non-existence of these 
sons is removed. 

Accordingly it is said: “Where there is the legitima te son of 
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the body or the sou in the appointed daughter, these eleven sons, 
the Jcshetraja son and the rest, should be regarded as belonging to 
a different gotra and continuing a different line. They shall 
always perform the sraddha^ etc., of their fathers, like servants 
Commentarj/ — The word ^Putrikasuta^ means Hhe son in the form 
of the appointed daughter ^ ^Kshetraja, etc., ^ means ^all sons^, the 
azimm and the appointed daughter excepted; where there is the 
atirasa son or the appointed daughter, and the rest only 

continue the li'ne. ^Like servants^ means ^from the mere obligation 
to do the bidding h 

^ Again it is said : By the rich Vaisyas, the son of concealed 
birth, the son of the maiden, the son of the pregnant bride, the 
'kshetraja son, the son of the twice-married woman, these five sons 
are, for fear of the king^s chastisement, shunned. The rest are 
sons of twice-born men ^ Gommentari/ — This text also shows that 
the Vaisyd may have secondary sons. Thus these texts say that the 
Brdhmin, the Kshatriya aud the Vaisya may have secondary sons. 

Next the following text shows how difficult it is for a Stidra 
dependent upon his lord to beget sons. To the Siidras whose 
occupation is servitude, who live on food supplied to them by others 
and whose bodies exist for others^ use, sons could never be born.'^’^ 

In reply to the question whether a son is never born of one of 
the servile class, it is answered : If from such a servant, whether 
man or woman, a son is born, that son is himself a servant 
Gommmtary, — The meaning is that the son so born is himself 
dependent on his lord and is never independent in the discharge 
of his duties as a son. 

Here ends the chapter on ^sons by a Siidrd woman \ 

CHAPTER XXX. 

On the inquiry into sonship. 

On this subject, Vasishtha says r ^ The wise are at variance on 
the question ; some say that the sou belongs to the owner of the soil, 
and some, to the begetter ’h ^ 

Apastamba says: Carefully watch over your wives, lest the 
seeds of strangers be sown on your soil. The son belongs to the 
begetter. So far as the next world is concerned, the husband 
makes such children worthless ^ Gommentary — ^ Apramattah ^ 
means ^ without inattention h ^ Tantum^ means ^ male issueh ^Vap- 
syuh’ means ^ be sownh Lest others^ seeds be sowm upon the soil. 
^Begetter ie, the owner of the seed. After ^ belongs to^ the word 
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VlVADAEATNAEAEi. 


Manu says : “Tlie>oii wliom' a Bralnnm begets tlirougb lust 
on a Sddr4 woman is a living corpse and is, tberc ore called a 
Oommantary-‘hWmg’ because lie lulfi s to a small 
extent Jhe desire of a man to become a father ; corpse because he 
is ol' pool' service to liis father. 

Baudhdyana says : A sou begotten through lust upon a Sddrd 
woman by a man of the regenerate classes is called a living corpse, 

a Pdra8Civco^\^ 

A^ain Manu says: “These eleven sons beginning with the 
kshetraja, as ali'eady enumerated, the sages declare substitute* for 
the son to prevent the failnro of rites. Those soiis,^ who have been 
mentioned as sons along with the legitimate son, being begotten by 
others, belong to the owner of the seed from which they sprang, but 
not to any other Commentary Substitutes for a smi means 
‘ substitutes for the anrasa and the son of the uppoiiited daughter , 
They have been declared entitled to do tho duties of [^‘ese m 
default of these, in conformity to the text ot Brihaspati which fol- 
lows. The reason is this ; to prevent a iailaro (>t the rites, for 
fear that the iniunction that a man should beget olTspnng may be 
violated. This injunction i.s imperative. That tho son slnnild some- 
how be begotten follows from the following text. 1 ho latter half 
of the passage quoted by denying that these ani the only primary 
sons indicates that these are substitutes; ^uid not to any other 
denotes that they are primary. 

Brihaspati says : “Of the thirteen sons defined in order by 
Manu, tho legitimate son of the body and the appointed daughter 
continue tlieline. As in default of ghee, oil m admitted by the 
virtuous as a substitute, so are the eleven other .hoiih m db'faidt of the 

legitimate son of the body and of the appointed daughter . 

The Brahma Purana says : “ The adopted son, the son aelf-given, 
the son made, the son bought, or the son rejected, must always be 
supported. They are considered to belong to adiik-rent fydra, 
unconnected by funeral cakes and continuing a dil ereiit 
birth and on death (of a kinsman) they share poikitum for three 
days”.® Commentary— By this text their liability to pollution for 
three days is incidentally mentioned. 

Again the Brahma Purana says: “Tho Pdrmavamm of a S6dr& 
are in some cases considered to be tho sons of Briilnuiiis who give food 
and raiment and of the owners of the soil and the seed ; and so also 
of men of the warrior class afflicted with curso and always dooiaed 
to perish ; and sometimes of men still bent ou money and w» . 
Commentary— By this text the doubt of the non-existence of these 
sons is removed. 

Accordingly it is said: “Where there is tho legitim ate son of 
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the body or tbe son m tbe appointed daughter, these eleven sons 
the Ma^a son and the rest, should be regarded as belonging to 
a different gotra and continuing a different hne. They shall 
always perforin the sraddha, etc., of their fathers, like servants » i 
CoT^entary—lhe word ‘ Putrikdsuta ’ means ‘the son in the form 
of the appointed daughter \ ‘Kshetraja, etc., ’ means ‘all sonsh the 
and the appointed daughter excepted; where there is the 
aumm son or the appointed daughter, hshetmja and the rest only 

rdoTetfdd.„g ° «»>■?“«»» 

birth^fhi\n f if concealed 

bii th, the son of the maiden, the son of the pregnant bride, the 

Jcshetraja son, t^e son of the twice-married woman, these five sons 

are, for fear of the kings chastisement, shunned. The rest are 

' .1 C^ommeator;/-This text also shows that 
the Vaisya ra ay have secondary sons. Thus these texts say that the 
Brahmin, the Kshatriya and the Taisya may have secondary sons. 

Next the following text shows how difficult it is for a Sudr4 
dependent upon his lord to beget sons. “To the Siidrds whose 
occupation is servitude, who live on food supplied to them by others 
and whose bodies exist for others’ use, sons could never be born.”s 

In reply to tlie_ question whether a son is never horn of one of 
the servile class, it is answered : “ If from such a servant, whether 
man or woman a son is horn, that son is himself a servant « I 
Gommentap.-The meaning is that the son so born is hhuse'lf 

of‘L”d“l“sa%on “Oependeat in the diecha;^. 

Here ends the chapter on ‘sons by a Sddra woman 


CHAPTER XXX. 

On the inqtjiev into sonship. 

fl,. Vasishtha says : “ The wise are at variance on 

the question ) some say that the son belongs to the owner of the soil 
and some, to the begetter " 

’^atch over your wives, lest the 
seeds of strOTgers be sown on your soil. The son belongs to th^ 
begettar. So far as the nest world is coaoeied, tl“ta W 
makes such chi dren worthless”. « OoTOmenfary- ‘ApramaHah’ 
means without inattention ‘ Tantnm’ means ‘ male isLeT ‘Vap- 
syuk meaus^ be sown . Lest others" seeds be sown upon the sod 
Begetter , i.e, the owner of the seed. After ‘ belongs to’ the word 
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Mann says : "'ThB>on whom* a Brdliraiii begets through lust 
on a Sudrci woman is a living corpse, and is, therefore, called a 
Pdranava'^^ Gommentary-'lAYm<^' because he fulfils to a small 
extent the desire of a man to become a fatlier ; ^ corpse ^ because he 
is of poor service to his father, 

Baudhayana says : A sou begotten through bust upon a Sddr4 
woman by a man of the regenerate classes is called a living corpse, 

Again Mann says : /‘Tlicse eleven sons beginning with the, 
hshetraja^ as already enumerated, the sages declare substitutei for 
the son to prevent the failure of rites, ^riiose sons, who have been 
mentioned as sons along with the Icgitiumte son, being begotten by 
others, belong to the owner of the seed from which they sprang, but 
not to any other Commentary — SSobstitutes for a son^ means 

^substitutes for the anram and the son of the appointed daughter b 
They have been declared entitled to do the duties of these in 
default of these, in conformity to the text of Brihaspati which fol- 
lows. The reason is this: to prevent a failiiro of the rites, ie., for 
fear that the injunction that a man sliould beget offspring may be 
violated. This iujunction is imperative. That the son should some- 
how be begotten follows from the following text. The latter half 
of the passage quoted by denying that these are the only primaij 
sons indicates that these are substitutes; bind not to any other ^ 
denotes that they are primary* 

Binhaspati says the thirfoen sons defined in, order by 
Manu, the legitimate son of the body and thc^ appointed daughter 
continue the line. As , in default of ghee, oil is mlmitted by the 
virtuous as a substitute, ..-so are the eleven other sons in default of the 
legitimate son of the body and of the appointed daiighter ^b'* 

•The Brahma Parana says : The adopted son, the son self-given, 
the son made, the son bought, or the son rejected, must always be 
supported. They are considered to belong to aililTereut r/ofm, 
unconnected by funeral cakes and eontiauing a dilTercmt line. On 
birth and on death '(of a kinsman) they share pollution for three 
days^b^» Gommentary-^By this te,xt their liability to pollution for 
three days is ineidentally mentioned. 

Again the BrahmaV'Purana says : The Pci raBHixi sons of a Sudri 
are in some cases considered to be the sons of Bnihmins whci give food 
and raiment and of the owners of the soil and the seed ; and so also 
of men of the warrior class afflicted with curse and always doomed 
to perish ; and sometimes of men still bent on money and war"/ 
Commentary — By this text the doubt of the noii-existoiice of these 
sons is removed. 

Accordingly it is said : Where there is the legitimate son of 
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the body or tbe son in tlie appointed daughter, these eleven sons, 
the hshetraja son and the rest, should be regarded as belonging to 
a different gotra and continuing a different line. They shall 
always perform the sraddha,. etc., of their fathers, like servants 
Commentary — The word ^Putrifeasnta^ means Hhe sonin the form 
of the appointed daughter \ ^Kshetraja, etc., ^ means ^all sons the 
and the appointed daughter excepted; where there is the 
aurasa son or the appointed daughter, and the rest only 

continue the line. ^ Like servants’ means ^from the mere obligation 
to do the bidding’. 

^ Again it is said: By the rich Vaisyas, the son of concealed 
birth, the son of the maiden, the son of the pregnant bride, the 
Tishetraja son, the son of the twice^inarried woman, these five sons 
are, for fear of the king’s chastisement, shuuned. The rest are 
SODS of twice-born men ^ Commentary — This text also shows that 
the Vaisya may have secondary sons. Thus these texts say that the 
Brahmin, the Kshatriya aud the Vaisya may have secondary sons. 

Next the following text shows how difficult it is for a Stidr^ 
dependent upon his lord to beget sons. *^To the Sddras whose 
occupation is servitude, who live on food supplied to them by others 
and whose bodies exist for others’ use, sons could never be born.”^ 

In reply to the question whether a son is never born of one of 
the servile class, it is answered ; If from such a servant, whether 
man or woman, a son is born, that son is himself a servant”.^ 
Commentary , — The meaning is that the son so born is himself 
dependent on his lord and is never independent in the discharge 
of his duties as a son* 

Here ends the chapter on ^sons by a Sddra woman ’. 


CHAPTER XXX. 

On the inquiry into sonship. 

On this subject, Vasishtha says : The wise are at variance on 
the question ; some say that the son belongs to the owner of the soil, 
and some, to the begetter”, ® 

Apastamba says : Carefully watch over your wives, lest the 
seeds of strangers be sown on your soil. The son belongs to the 
begetter. So far as the next world is concerned, the husband 
makes such children worthless”. ^ Commentary — ‘Apramattah’ 
means ^ without inattention ‘ Tantum’ means ^ male issue’. “^Vap- 
syuh’ means ^ be sown’. Lest others’ seeds be sown upon the soil. 
^ Begetter i.e, the owner of the seed. After ^ belongs to ’ the word 


^ II. Cole. Big., 414, OOXCY. 
» lUd, CCXCVI. 

^ ccxovn. 


* II. Cole. Big., 414, COXGYII. 
« Yasishtlia, XYII. 6. 

« Apastamba, II. 6 13, 7. 
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‘benefits’ is understood. ‘ Sawpar^ye’ means ‘ in respect of benefits 
relating to the other world’. ‘Mogham’ means ‘iriutJess’. 

A^ain it is said : “Ancient sages in the hyrams snug by the (3od 
of the Wind say that a man should uot_ sow liis seed on the soil of 
another. As the arrow aimed by one in the air at a, deer already 
hit by another is wasted, so is the seed of one when sown upon 
another’s soil”. ‘ Commentary— The arrow aimed by one at an 
obiect through the hole made by another’s arrow is wasted. The 
game has been declared to belong to that other. 

Ao'ain it is said ; “Asa pei’iect man consists of his wife and his 
issue, so it has been declared that the wife is one with the luis- 
hand'”. '■* Gimwientary— As a perfect man includes lumsidf, his wifo 
and his issne, so the wife includes herself and her husband. Hven 
if she were sold, she would not become another’s wdi'e. When sold 
or abandoned, it is said: “The wifo is not released from her tie to 
her husband even by sale or by abandonment •' Covimentary— 
‘Nishkraya’ means ‘sale’. ‘ Visarga’ means ‘abandonment’. 

Again it is said : “ As with cows, camels, female slaves, goats, 
ewes and milch-buffaloes, it is not the begetter that owns the off- 
spring, even so it is with the wives of others. Those, who having no 
field have seed and sow it in another’s soil, shall never receive any 
benefit from tbe crop which they produce, if (one man’s) bull 
beget a hundred calves on another’s cows, they would belong to the 
owner of the cows and the ball would have spilt its blond in vain. 
Similarly, tbe seed of men, who having no ownership m the soil sow 
it npon the soil of others, benefits the owner of the .soil ; the owner 
of the seed reaps no benefit.” Gommentanj— The same author on 
a thorough consideration of the Srutis elaborates the point in the 
following text : — 

“ Where no agreement respecting the crop is made between 
the owners of tbe soil and the seed, the benefit cvidenfly l)el(mg.s to 
the owner of the soil; the receptacle is more important than the 
seed”.® Gommentary — Where the owners of the soil ami of the seed 
do not both exist, then the crop belongs to tho owner of the soil, 
and not to the owner of the seed, 'i'he author renders this point 
clear by the following text 

“ If the seed carried by water or wind germinates in tho soil 
of a man, the crop belongs to the owner of the soil, and the owner 
of the seed receives no benefit ® Gummeii.fary — Similarly tins soil 
is the more important in the case before us. ‘Ogliah’ means ‘a 
flowing stream ‘ Abritam’ means ‘ c.arried 

The author thus concludes : “This should be understood as the 
law regarding the offspring of cows, mares, fmmile slaves, camels, 
she-goats and ewes, birds and milch-buffaloes ”. " (Umiaentary — 

* Ma-nu, IX. <Mi— 51* 

^ i^3uZ, 52. 

« Ihid, 54 ' 

Manu, IX. 55. 


Mann, IX. 42---43, 
Ihkl, 45, 

3 Ibid, 4^6. 
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^This law^^ that is^ that the ownDr of the seed does not receive the 
henefifc. 

Sanldia and Likhifca say : When seed is sown upon one^s soil 
without his knowledge, the crop certainly belongs to him^^ ^ 

Gautama says : The son begotten upon another's wife is not 
entitled to a sliare^k^ 

When speaking oi Niyoga^ Gautama says : ^^She shall bear not 
more than two i^sons) . The issue belongs to the begetter in default 
of a special agreement. If begotten on the wife at the request of 
the liusbaud living, it belongs to the husband; if by a stranger, to 
the begetter. But being protected by the husband, it belongs to 
him; or to both the begetter and the husband of the wife ® 
Commentary — The husband authoriwsing his wife to raise offspring for 
him shall not allow her to beget more than two sons, such as a third, 
and so forth. If she begets more, they belong to the begetter. 
In default of a special agreement, all the issue belong to the owner 
of the soil. Tiie issue begotten on the wife of a man who is incom- 
petent to procreate, tlioiigh it be the third, belongs to the husband 
of the wife even without a special agreement. If the owner of the 
seed maintains the wife, then the first issue belongs to the owner of 
the seed, ami if die husband protects her, to him. Where both are 
desirous o£ offspring, then the offspring belongs to both. This is 
the meaning. 

Xarada says : No crop can be produced without soil ; nor can 
there be a crop without seed. The iss tie therefore belongs by right 
to both the father and the mother 

Sankha and Likhita say : The Veda declares that the issue 
always belongs to the hu.sl)and of the mother. Some sages say that 
it belongs to bnth and celebrates both with the same ^ 

MJvy.unusityayana^ means ^belonging to two fathers^ 
V4,numantrayate ^ means ‘ celebrates both fathers with the same 
pinda\ 

They quote the following : Of Vasishlha aud Kasyapa who 
were under water, one gets out of the water and begets issue, being 
unknown, to the world Commentary— UddY‘dS‘dt^ means ^from 
his residence under the water/. One of them begets an isHue upon the 
wife of the other. 

If it be asked what follows from this, it is replied, Thus both 
of them have issue in two ways' 

I’he following is auother peculiarity ; for following the custom 
of the faiiiily of one uF them, taking his wealth and offering him the 
piiida^ tlu'v also offer the piuda to the begetter, although begotten 
upon aoother^s soiPh Commentary — ^ Parigralial/ means ^observ- 

‘ Kot fouuii. “ Gaixtaaia, XXVIII. 8 — 14. 

» (JaMtama, XXVIU. 2a. * Xiiracla, XII. 59. 

= Mana, IX. 182. 
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anoe^ ; ^ Elktba ’ means ^ taking of wealth \ Haying ofiered thepnd!a 
and water to one of them^ ie., the owner of the soil^ they offer 
pinda and water also to the begetter, though begotten upon 
another's soil. 

Here ends the chapter on Hhe inquiry into sonship h 


CHAPTER XXXI. 

On sons by analogy. 

On this subject, Manu says : If, among brothers of the full 
blood, one have a son, Mann has declared them all to be fathers by 
vii^tue of that son. If, among many wives of a man, one has a son, 
Manu has declared them all to be motliers by virtue of that son ^ 

Brihaspati says: Where there are many uterine brothers 

born of the same father, and even if one of them has a son, all the 
brothers are declared to be fathers by virtue of that son. The 
same rule is declared to apply in the case of many wives of the 
same husband. If one of them has a son, that son shall offer the 
finda to them Commentary — Here Asahaya observes that 

where men have a brother’s son and women a co-wife’s son, they 
should not make substitutes for sons such as h^hctraja, etc. l^ari- 
j^ta says to the same effect. And Udayakara in his commentary 
says the same thing. 

Here ends the chapter on ^ sons by analogy 

CHAPTER XXXII. 

On the Etymology or 'ihe woed 

On this subject Manu and Vishnu say : As the sun redeems 
his father from the hell called Put, he has been called Pntra by the 
Creator himself ^ 

ffiirita says: ^‘4'here is a hell called Put and the sooless man 
is there tormented. And as a son redeems his father from' tluit hell, 
he is called Piitra^\ ^ 

Brihaspati says: Because a son redeems^his father! from the 
hell called Put even by the'] sigh t!^ of his face, a man should bo 
anxious for the birth of a son. The grandson and the sou of the 
appointed daughter both make him attain heaven. Both are 
pronounced equal in the matter of inheritance and the offering of 

Manu and Vasishtha say : the father should behold’ithe 

face of his son born alive, he shifts the burden of debt on hira^aiul 
attains immortality ”, ^ 


3- Manu, IX, 182. ^ Not found. 

a Brihaspati, XXV. 99 and 100. « Brihaspati, XXV. ^^6 and 37. 

s Manu, IX. 133. Vasisht;hu, XVII. 1. 
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Sankha^ Likhita and PaitMnisi say : ^^By a son produced any-^ 
where; the father prospers and beconaes freed from all debt by the 
pinda which he offers to the ancestors ^ 

Harita says: who has a son, pure; capable; virtuous even 

in the first years of his life and able to correct his own faults, 
transports his ancestors beyond the regions of torment ^ 

Sankha and Likhita say : ^^The regular performance of Agni- 
hotra, the study of the three Vedas and the performance of sacri- 
fices during which rewards by the hundred had been given, do not 
secure a sixteenth part of the benefit which flows from the birth of 
the eldest son. Heaven is in his hands who is celebrated as the sire 
of a son and a grandson and the living father of many sons and 
who has nob omitted to study the Vedas or perform the sacrifices’\^ 
Commentary — ^Akshunna^ means hiot omitted^ 

Sankha, Likhita, Vishnu, Vasishtha and Harit a say: ^^By a 
son, a man conquers all the worlds. By a son^s son, he attains 
immortality, and by a son of that grandson, reaches the solar 
abode Commeniar?/— ^Bradhna^ means ^ Sun \ 

Yajiiavalkya says: ^‘By a son, a grandson and a grandson^s 
son, a man obtains worlds, immortality and heaven. Therefore, 
women must be honoured, attended to, maintained and well-pro- 
tected 

Vasishtha says: “Infinite are the worlds to him who has sons. 
The Srutis declare that there is no heaven for him who has no son. 
A form of course is ^Let them die childless and be evil eaters 
Crnmuntary — ^Childless^ means ^sonless^ ^Be^ means ‘become\ 
^Eaters’, ic., ^ evil spirits prone to eating \ It means that it. is 
a ^reat punishment, if, for want of a son, one should become an 
evil spirit. The being sonless is the destruction of enemies ; so akon 
is desired. 

This is also said: “A blessiug is also thus" craved — Het me 
attain immortality by means of issue ^ Commentary— Prakasa- 
kara says that tlie previous curse is hurled at enemies and this 
blessing craved for one^s self. 

It is said : “ The son’s son and the son of the appointed daughter 
lead to bliss and are declared equal in the matter of inheritance 
and offering of finda and water. The sonless man should some- 
how strive to beget a son of any description for the offering of 
finda and libations of water and also for the celebrity of his name. 
Ancestors, afraid of being thrown into hell, anxiously expectj sons 
in the hope that one of them may travel to Gaya and transport 
them beyond the region of torment, that ‘he will^perform Vrishot- 


i II. Cole. Big., 885, COLXX. 

ihid, m, Gccvii. 

3 Bid, m, OCOVIil. 


* II. Cole. Big., 420, CCOIX. 

3 Yajfiavalkya, T. 78. 

« Vasishtlia, XVI L 2, $ and 4. 
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sarga^ Gayasraddlia and Ishtlidpurtlia ceremonies^, tliatlie will pro- 
tect them in their old age and propitiate them every day. As a 
man trying to cross a stream with a bad boat sinks^ just so the 
father of a bad son sinks in eternal gloom ^ 

Here ends the chapter on the Etymology of the word ^Putrak 


CHAPTER XXXIII. 

Ok Contemptible sons. 

On this subject, Mann says: ^‘The son begotten upon the wife 
of another not authorised and the son begotten on the mother of 
a son by her brother-in-law are unfit to share in the inheritance 
being the son of an adulterer and being produced through lust 
respectively Gommentary — Anuyuktasutah ^ means ‘ the son 

begotten upon a woman authorised neither by her husband, nor in 
.default of him, by her Guruk ‘ Share in theinheritaoce^ means ' share 
in the wealth of tlie owner of the soil k This also indicutes his 
unfitness to offer pinda^ etc. Considering the text of Narada which 
follows, this text applies to sons begotten upon a wife to whose 
husband no fee had been paid (by the begetter). 

Manu again says : Even the son begotten upon a woman 
appointed to raise offspring, if begotten in violation of the rules, is 
unfit to share in the paternal wealth; for he was begotten by an 
outcast (Jommeritary—^ AYvihca\d.t^h^ ^ not according 

to the rules prescribed in the matter oi Niyoga \ 

Gautama says : ^^The son bejrotten upon a woman by another 
while her brother-in-law is alive, takes no share Gommentanj — 

A son begotten by another upon a wmmau whose brother-in-law 
is alive, takes no share. 

Narada says: ^^Sons begotten by one or by many upon a 
woman not authorised are not entitled to share the wealth. They 
are all sons of their begetters only. They siiall offer the pihda to 
their begetters in case a price had been paid for their mother. 
If no price had been paid, they shall give the pitida to the hus- 
band of the mother ' Anuynktayam ^ means 

^unchaste from desirek They shall take no shares, i.e,, do not 
inherit the wealth of the owner of the soil. Prakasakiira, however, 
says that they do not inherit the wealth of their mothers, their 
mo^hers^ husbands and their maternal grandfathers. As for the 
right to offer they should offer it to their begetter where a 

price had been paid for their mother, i.e., where the owmer of the 
seed had taken their mother after paying a price to her husband. 
The last provision of the text is but reasonable. 

1 Not found— abtiifaufced to Manu in some solaces. 

» Manu, IX. 143. * Gautama, XXVIII. 23. 

® X6id, 144. ® i5arada,XlII* i9and 20i 
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Narada in speaking of the twice-married woman and the 
adulteress says : The son begotten on such of these women as 
have been bought for a price belongs to the begetter. But the son 
of those for wliom no price was paid belongs certainly to the 
husbands of such women ^ 

Manu says: Where two sons begotten by two different 
fathers contend for the property in the hands of a woman, each 
shall take to the exclusion of the other what belonged to his 
father Coynvientary — The woman here meant is neither a 
prostitute nor a twice-married woman nor an adulteress. So says 
Parijata. 

Here ends the chapter on ^ Contemptible sons k 
CHA.PTEE XXXIV. 

On Inheritance to the wealth of the sonless deceased. 

On this subject, Manu says: The widow of the sonless deceased 
shall raise up to him a son by one of the same jydtra and deliver to 
that son the whole wealth of the deceased ^ Gommentary — The 
wife of the sonless deceased shall raise up an offspring to him by 
her brother-in-law or other awpincla and deliver to that son all the 
property which belonged to her husband and shall not appropriate 
it herself. So says Parijata; but Prakasakara says that the king 
should send for that son through a and give him all the pro- 

perty. In the result, there is no difference. 

Vriddlia Manu says: A widow who has no male issue, who 
keeps the bed of her lord inviolate and who faithfully discharges 
the duties of her widowhood, shall alone offer the pincia and inherit 
all his wealth Gommentary — Miaving no male issue \ f.e., of 

any of the twelve kiiidvS enumerated. Write ^ means ' in the duties of 
widowhoods 

Brihaspati says : Mn the holy writ, in I3,w, and in the practice 
of the world, a wife is declared by sages to be half the body of her 
husband, sharing equally tlie fruit of pure and impure acts. Of him 
whose wife is not dead, half the body lives. How should any one 
else take his wealiii,W'hile half his body lives? Although there are his 
saknlijas^y Iiis father, mother, and uterine brothers, the wife of the 
sonless deceased inherits his wealth. A wife dying before her hus- 
band takes aw’ay liis consecrated lire (Agnihotei) and dying after 
him she takers, if faithful to him, his wealth. This is an eternal law. 
Having taken all his moveable and immoveable property, the gold, 
the silver, grain, chariot and clothing, she shall cause to be perform- 
ed his monthly, six-monthly and other sraddhas. Let her propitiate 
with oblations and pious gifts herhusband^s patexmal uncle, guru. 


^ Harada, XII. 

® Mmu^ iX, 101* 


s Mami,IX.190. 

* II, Cole. Dig., 636, CCCOYIII* 
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daughter's son^ sister’s son and maternal uncle^ likewise the aged 
and the helpless^ guests and women ol: the fainily Commentary 
— Some say that even the Farvana sraddha should be performed by 
a woman. To contradict it the author here enumei’ates the sracldhas 
as the monthly^ six-monthly, etc. By ‘monthly sraddhas^ is here 
meant the twelve monthly sraddhas. ^ By six-monthly sraddhas^ 
is meant the two sr add) i as to be performed within six months of the 
death. By the term ^ddi ’ are meant ^the sraddha to be performed 
on the eleventh day after death, the BajyindAkarana sraddah and 
the anniversary performable each year on the date corresponding 
to the date of death h Therefoi^e, she should not perform any other. 
Otherwise, seeing that those sraddhas are enjoined by other texts, 
this text would become vsuperfluous. The ^tiick suffix in ^dhapayet’ 
(shall cause to be performed) is used in svdria as in ^Ramorajya- 
makarayat’, meaning ^shall porformb ^Faithful to her loi’d’ means 
^ chaste h But Udayakdra in his commentary on Mann says that 
the term ^pativrata’ is used in its primary sense and as chastity 
ends in Satiy says that the word Mhfipayet’ means (shall cause to 
bo performed) have no right to perform sraddha^ etc., many do not 
zealously care for it. Where there is the chaste wife, she takes the 
wealth of her soilless husband. 

Narada says that in default of the wife, the daughter is entitled. 

In default of sons, the daughter succeeds ; because of her con- 
tinuing alike the lineage. Both a son and a daughter continue the 
lineage of their father’’.'^ 

Mann says: is one’s self, so is one’s son. The daughter 

is equal to the son. How can another take the wealt/h when she, 
who is one’s self, is alive 

Brihaspati says: ^^The daughter like the son springs from the 
several limbs of a man. How could another persou then take her 
father’s wealth while she lives. Equal to her fathei', and married 
to one equal to the son, virtuous and attending to his wants and 
doing him services, she shall take her father’s wealth, whether she 
has been expressly appointed or not 

Again Brihaspati says: ‘^When a man dies leaving neither 
wife nor male issue, the mother should be considered as her son’s 
heiress or a brother with her permission”.^ Commentary With 
her permission’ means ^ with the permission of the mother 

Manu says i The mother shall take the wealth of her child- 
less son ; and when even the mother is dead, the paternal grand- 
mother shall take the wealth”.® Commentary — ^Childless’ here 
means ^having no son, wife, etc.’. The right of the paternal grand- 
mother should he understood to accrue in the absence of the 
father, the brother and the sajpinda; for the right of the father. 


^ Brihaspati, XX Y. 46—51. 
« Ndrada, XIIL 50. 

5 Manu, IX. 130. 


* Brihaspati, XXY. 56 and 57. 
® Brihaspati, XXY. 63. 
<^‘^Manu, iX. 217. 
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etc.;, in default of the mother, etc., is established. ^Dayadyam’ 
means ^ wealth inheritable by heirs ^ 

Gantama says : The wealth of the deceased brother not re- 
united goes to the eldest Gommentary — ^Not reunited^ means 
^divided’. If among such brothers one dies without issue, his 
wealth goes to the eldest brother. This is the meaning. This rule 
should be understood as applying where the deceased has left no 
wife, mother or father. 

Manu says : The father shall take the wealth of the sonless 
son deceased; or the brothers. To three, libations of water must 
be offered and to three the pinda is given. The fourth is the 
giver of them and the fifth has no concern. To the nearest among 
the sapindas goes the wealth of the deceased. After them al], a 
sahulya^ the spiritual teacher or the pupil takes it Gommentary 
— ‘ Sonless^ means Slaving no sons either primary or secondary \ 
‘Anantara’ means ^ nearest h ^The wealth % i.e., of the sonless 
deceased, SSakuiya’ means ^Samanodakah 

Paithinisi says: ‘'"'The wealth of the man dying without male 
issue goes to his brother. In default of brothers, the father and 
mother shall take it ; or his wife not the eldest or a man of the same 
gotra or a pupil or a fellow-student takes it Gommentary ^ Not 
the eldest^ means ^ one performing some of the duties of a widow 
and not all of them^ ; for one of the latter kind is superior to the 
brother in the matter -of inheriting the wealth of the husband. Nor 
does the word Svife^ include an unchaste woman, because she should 
be driven away from the family, ‘ Sabrabmachdri ^ means ^ a fellow- 
student \ As regards the texD of Sankha, which says that main- 
tenance should be given to women for life, if they keep the beds of 
their husbands inviolate and that others should be driven away, that 
applies to women who, without performing the duties of widow- 
hood, are not unchaste. As for the text of Yajnavalkya that 
parents and brothers likewise inherit, that applies to property 
acquired by the father, the paternal grandfather, etc. But property 
acquired without detriment to the paternal wealth goes certainly to 
the brothers even while the parents are alive. 

Devala says : Next, uterine brothers shall divide the wealth 
of the soilless deceased, or daughters who are equal, or the father 
if living. In default of these, brothers equal in class, the mother 
and the wife in the order mentioned; in default of all these, the mem- 
bers of the family living with Gommentary — * Daughters 

equaP means ^uterine sisters ^ After ^father if living % ^and 
desirous^ is understood. Here HalSyudha interpreting the expres- 
sion ^ in the order ^ to mean in the order pointed out by Yaifivalkya, 
etc/, reconciles the apparent contradiction in the passage beginning 
with ^ this is the gist of the rules on this point ? The list of heirs 


^ XXTIII. 27. 

9 kuim, IX, 185, 186 and P7. 
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in tlieir order to tlie wealth of a deceased son! ess Brahmin begin- 
ning wifcli the wife and ending with the srotriyaf and the list of 
heirs in their order to the wealth of a deceased sonless non-Brahmin 
from the wife down to the king, have been gi ven. The object of the 
anthor of the Kalpatarn in quoting the texts of Yajfjavalkja and 
Vishnu after that of Devala is to show that in interpreting the text 
of Sankha and Likhita a far-fetched construction should be made 
and that into the text of Devala which does not pi-escribe the order 
among heirs, the order mentioned in the text of Yajuavalkya and 
Vishnu should be read. But as a mater of fact there is really no 
conflict, seeing that the rule of Paithinisi, which, says that the wealth 
of a sonless deceased goes to his brother, applies to property other 
than that acquired by the father an'i the paternal grandfuther and 
that the next portion following it, i.c., the mother and the father 
taking in default of brothers, does not prescribe the order. 

Yajuavalkya says: ‘^'J'he wife, the daughters, both parents, 
the brothers, their sons, kinsmen of the same gotraf distant kindred, 
a pupil and a fellow-student; of these on failure of the first men- 
tioned, the next in order takes the wealtli of a sonless man who has 
gone to heaven. This law applies to all classes^'. ^ Commentary 
— The meaning is that of the wife, the daughter, the mother, the 
father, the brothers, brothers^ sons, kinsmen of the same gotraj 
distant kindred, a pupil and a fellow-student, in default of those 
previously mentioned, the one sncceeding becomes the heir. The 
wife here conternplated is the wife possessing excellent qualities. 

^ Sonless^ here means, according to Prukasakara, Graving no son, 
grandson or great-grandscn h This is correct according to the 
legal sense of the term. Although the use of the word ^ parents^ 
at the first glance suggests that both the father and the mother 
have joint rights of inheritance, still seeing that from the text that 
the mother should be regarded as the heiress of her son dying 
without wife and male issue, the right of the mother independently 
of the father and in default of the wife and the male issue is 
recognised, it is indicated that the father's i^'ight accrues in default 
of the mother. 

Vishnu says : The wealth of a man dying without male issue 
goes to his wife; in default of hei', to his daughter; in default of 
the daughter, to the father; in default of the father, to the mother; 
in default of the mother, to the brother ; in default of the brother, 
to the brother's son; in default of the brother's son, to the Bandhus; 
in default of the bandhus^ to the saJcuh/as ; in default of them, to 
the fellow-student ; in default of him, to the king, except the wealth 
of a Brahmin",^ Commentary— ^ Bandhus^ means ‘ Sap{ndas\ 
^ Sakulyas ^ means ‘ men of the same gotra So says Misra. 

After speaking of the daughter and her son, Brihaspati says : 

In default of these, uterine brothers or brother's sons, agnates, 
cognates, pupils or learned Brahmins are entitled to the wealtli of 

^ Yajnavalkya, II. 135 and ^6. ® Vishim, XYII, 4—13. 
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the deceased. Where a man dies leaving no issue, nor wife nor 
brother, nor father, nor mother, all his sapindas shall divide his 
wealth ill due shares. HaH of the whole wealth, however, shall be 
reserved from the division for the spiritual benefit of the deceased 
and carefully assigned for the performance of his monthly, six- 
monthly and annual sraddhas. When there are several relatives, 
agnates and cognates of the sonless deceased, the nearest among 
them shall take his wealth Gommentary — The locative case in 

^ Shanmasikd^, etc., has the force of the ablative. 

In respect of the sonless deceased, Apastamba says: ^^In 
default of sons, the nearest mpinda takes the wealth. In default 
of. sapw4'(^j the spiritual teacher; in default of him, a pupil, takes 
it, and shall use it for the benefit of the deceased ; or the daughter 
may take it'h- 

Baudhayana says : The great-grandfather, the grandfather, 
the father, one\s self, his son, his grandson, and his great-grandson, 
these they call sapindas, being sharers of undivided oblations. The 
sharers of divided oblations they call salmlyas. Where there are 
no sons, the wealth goes to the sa%nndas\ in default oisapind^s, the 
sahulyas take it; on failure of the sakulyas also, the spiritual 
teacher, the pupil or the ritwih takes it. In default of all these, the 
kmg^^'^ Gommentary — This terminology applies to cases of in- 
heritance and not to cases of pollution, etc. There those who are ' 
alike in pinda are sapindas ; and even such of them as are divided 
-wonlUhe sapindm ; but here such as are divided are not sapindas. 
‘^Sons^ i,e,y sons of the body, etc. “^It goes to them^ means Mt 
goes to the sapindas \ 

Niirada says : In default of daughters, the sakulyas succeed ; 
in default of them, the handhns ; after them, man of the same caste ; 
ill default of all, the wealth goes to the king, unless it diould be a 
Brahmhfs. A king inteiir on virtue should allot maintenance to his 
women. Thus has the law of inheritance been declared Gom- 
mentary — ^ Saknlyas ^ are the sons of paternal uncle, etc. ^ Saja- 
tyah^ means ^menof the same caste h The rule about maintenance 
applies to cases of Bi4hmin women thoroughly indigent. 

Many says : ‘'Mn default of all, Brahmins versed in the three 
Vedas, pure and self-controlled, shall take the wealth. So does 
virtue not diminish. The wealth of a Brahmin should never be 
taken by a king. Iliis is settled law. But the wealth of the men 
of the other castes, the king may take in default of all. The king 
except in the case of the Brahmin^s wealth, shall take the property 
to which there is no heir in all cases; but the wealth of an heirless 
Br&.hmin he shall cause to be given to learned BrahTiiins’^^ Oom- 
mentary— AAij2km4 means ^ hairless \ 


* BrihaKpati, XXV. 51—62. Bamdfeayana, I. 5, II. 9—14. 

“ Apastamba, II. 6, 14,2 — 4. * Jfarada, XITI. 51 and52. 

■' Manu, IX, 188 and 189, 
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BaudMyaiia says: The wealth of a Brahmin destroys the 
taker and his sons and grandsons. Poison kills the taker only. 
Therefore the king should never take the wealth of a Brahmin/k^ 
Gommentary — What is called the Brahmin^s wealth is the worst of 
poisons. 

Brihaspati says: ^^The king shall take the wealth of a 
Kshatriya, Vaisya or Sudr&> dying without male issue^ wife or 
brother; for he is the lord of ail 

Sankha and Likhita say: ^^The property of a learned Brjihmin 
goes to the Brahmins and not to the king. Wealth dedicated to the 
gods or Brahmins should not be taken by the sovereign ; nor may 
he take a deposit, open or sealed, or wealth descending from father 
to son or belonging to infants or women; for the Veda declares : 

^ The wealth of women or of infants should not be taken by the 
king, nor the sixfold acquisition of women, nor the patrimony of 
infants Commentary — The word ^Parishad^ means ^Brahrninsk 

^XJpanidhi^ means ‘a kind of depositk Parijdta says, that ^kra- 
m%atam^ means ^inherited from ancestors k /Sixfold acquisition^ 
means ' wealth received in six ways, such as before the sacrificial 
fire, eto.k 

Manu says: The king shall protect the wealth inherited by 
an infant till be is married, or till he have passed his infancy 
Commentary — He should protect the wealth of the infant from 
being seized by his sapinclas. 

Vishnu says : The king shall protect the wealth of infants, 
helpless men, and women 

Sankha and Likhita say : The king should protect the wealth 
of infants who are incapable of managing their own affairs and of 
the widows, of Brahmins and valiant soldiers. But the wealth of 
which there is no owner, goes to the king^ko Commentary — The 
king must guard the wealth of these women in the absence of their 
husbands. 

Baudhayana, speaking ol the rights of son, says : If they are 
incapable of conducting their own affairs, the king should well 
protect their shares with the accumulations thereon till fchey attain 
their age ^k'' Commentary — * With the accumulation ^ means “^with 
the increasek "^Well protected^ means ^carefully guarded k ^Till^ 
is used in the sense of restriction meaning ^before they have attained 
or completed their seventeenth yeark 

Katyayana says : Let all the co-heirs protect the share of an 
absent coparcener ; but if be dies leaving an infant-son, the whole 
wealth must be preserved by the kinsmen of that son, and they shall 


^ Bandhayana, I. 5, 11. 16. * Mann, YIII, 27. 

» Brihaspati, XXV. 67. » Vishnn, III. 65. 

s Ji. Cole. Big., 673, OOOCXLVII. « II. Cole. Big., 576, OCOCLL 
^ 11, Cole, Dig,, 675, CCCOLII, 
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divide it iii proper siiares after the minor has attained his age^\^ 
^Balaputre^ means ^having an infant soii\ ^Pogandah^ means 
^infant incapable of managing his affairs \ 

Vishnu says : He who takes a share should give the pinda^\^ 

A Sinriti says : He who takes the wealth should perform the 
sraddha to the owner of the wealth and should give the pinda to 
three ancestors Commentary — The word ^ sraddha^ here 

denotes the proshita sraddha and the ehoddhishta, etc. So says 
Prakasakiira. 

Brihaspati says: ‘^The brother ortho brother's son or the 
sapincki or the pupil having performed the swpindikarana shall 
obtain prosperity 

Vasishtha says ; ^^The son even though ho receives no patri** 
mOny shall offer the pinda^^^ 

VisliQu says : The preceptor or the pupil shall take the wealth 
of an ascetic 

Vajniivalkya says ; The heirs of an ascetic and a sanydsin and 
of a brahmacharin arc in order : the preceptor^ the virtuous pupil 
and the fellow-student and brother in virtue ^b"^ Commentary — ' In 
order ^ means in the inverse order b Thus the preceptor shall 
take the wealth of a brahmachdrin ; the virtuous pupil, the wealth of 
a sanymbu ‘ Vbrtuous^^ skilled iu hearing, remembering and 
practising the truths of the Vedanta Sastra. The fellow-student 
and brother in virtue takes the wealth of an ascetic. ^ Bi*other in 
virtue’ means ' associated with him as brother in the performance 
of religious duties b Feilow-student Le,y a pupil of the same pre- 
ceptor and belonging to the same order. Although this rule con- 
flicts with tho text of V asishtha., wdiich says that men iu other orders 
take no shares, it must still be reconciled on the supposition that 
the ascetic may sometimes come by pi’operty. 

Here ends the chapter on the inheritance to the wealth of the 
soniess deceased. 


CHAPTER XXXV. 

On pAirrmoN after Reunion. 

On this subject, Maim says: — ^^If brothers once divided live 
again together and make a second partition, the division shall iu 
that case be equal and tho eldest shall not there take an additional 
share’b^ Commentary — ® Living together^ means Oiving together 


^ Not found. ^ Eottnd in Vishau, XV. 43. 

® Vishnu, XV. 40, ^ Vishuu, XVIL 15 and 16. 

Not found. Yajnavalkya, 11. 136, 

* Brihaspati, XXV* 101* ® Mann, IX, SIO. 
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as coparceners \ The division shall be equal and no deduciions 
shall be allowed in favour of the eldest, etc. 

Again the same author says : If among them, the youngest 
or the eldest is deprived of his share, oi' if either ot them dies, his 
sha.re is not lost^h^ Commentary-- 11 among reunited brothers 
one loses his share by becoming a sanydsin^ etc., or dies, his share 
is not then lost. 

Then as to the question who takes it, the same author says : 
His brothers by the same mother having assembled together shall 
divide it equally as well as those bi’otliers who were reunited and 
uterine sisters Commentary — ^Of the same mother’ qualifies 
■ brothers’. Therefore, it is clear that it is only snch of the brothers 
as are reunited with him and are born of the same mother that 
take the share. ‘ Sarmbhayah’ means Haorn of the same womb 
Prakasakara says that of these the unmarried only are here meant ; 
because the married belong to the gotra of the husband. 

Brihaspati says: Those two who after division live again 
together affectionately, inherit to each other 

Again he says : When brothers who after division live again 
together out of affection, there is no question of priority among 
them at a second partition. When any of them dies or becomes a 
mnydsin from any cause, his share is not lost and it goes to his 
uterine brother; and his sister is entitled to a share out of it. This 
rule applies in the case of the deceased who left no issue, wife or 
father. If one among the reunited brothers acquire wealth by 
learning, valour or the like, two shares must be given to him and 
the rest shall have one share each Commentary — Wealth 

acquired by learning, valour and other kinds of wealth to the use 
of which he is exclusively entitled. 

, Hiirada says : The share which belongs to a reunited copar- 
cener is declared to be his own. So when one of tlie sharers has 
no issue, it shall go to the rest after those who are childless”. 
Commentary — ^ Athonyahdd^ mems ‘in the absence of the re- 
united co-ipm^ceners\ ‘NirhijeshtC means ‘who have no children 
^Itardn\ i.e., ‘those who have no share being not reunited’. 
^ Byar^ means ‘shall go’. Prakasakara says that they alone are 
heirs even though they have sons- — and that the brother’s share 
goes to the childless. PMjata, however, reads ‘ Anamsliabhdjah^ 
for ‘ Amshabhdjah^ ; but tliis reading has been abandoned, because 
it does not agree with many books. 

Sankha says : “If one among the brothers leaves the country 
or dies, the rest shalT dmcle his wealth except the stridhana. 
They shall also maintain his women for their lives, if they keep 


^ Mania, IX. SH. ' ' » Brihaspati, XXV. 76. 

^ im, 212, . „ ^ lUd, XXV. 73—75 and 77. 

■ ‘ . ViSFaijada, XIIL 24. 
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their liusbaiid’s bed inviolate ; bnt they shall refuse maintenance 
to other women. To liis da^iighter^ her father^s share should be 
given for rnamtenance Commentary— Tlie women here meant 
are those who do not strictly perforin the duties of widowhood but 
are not unehaste. The Svife^ in the text ‘ of the man dying with- 
out wife or father^ refers to the wife who strictly performs the 
duties of widowliood and is not unchaste. Parijata, however, says 
that * women’ here means women of the same class. Therefore^, 
according lu his view the word ‘wife’ in the text refers to the first 
wife of equal caste. ‘ To others’ means ^ to those w^’ho do not keep 
their husband’s bed inviolate’, Kalpataru says that the daughter 
is entitled to as much wealth as is necessary for her maintenance 
till marriage and for the expenses of the marriage. 

Yajnavalkya says : ‘^The reunited brother inherits the wealth of 
the reunited deceased, and shall give a shar6 to the reunited born.. 
The uterine brother shall take the share of the deceased uterine 
brother and shall give a share to the uterine brother born Com- 
mentarij — Of the deceased reunited heir, the reunited coparcener 
shall take the wealth and not the heir of*the deceased. The uterine 
brother inherits to the uterine brother. The meaning is where 
brothers of different mothers unite, the uterine brother takes the 
wealth of the deceased reunited coparcener. 

If now a reunited coparcener dies leaving his uterine brother 
not reunited with him, and his brother by a diSerent mother 
reunited with him, the same author says : A brother by a different 
mother if reunited, not any other half-brother, shall inherit tbe 
wealth. But a uterine brother though not reunited shall take it 
and not a brother by a different mother”.'^ Commentary — A 
brother by a different mother shall not take the vrealth, if not 
reunited. By this text, both by the methods of agreement and differ- 
ence, it is established that one being born of a different mother and 
living in rennion gives him a right to take the wealth. The word 
‘ samsrishti ’ slionld not be read into the next clause. Therefore, one 
living in reumon also takes the wealth, and if it is asked who it is, it 
is said tluit he is one born of the same blood and semen, i.e., a uterine 
brother. By this portion of the text the right of a uterine brother 
though not reunited is established. Thus both these, having the 
right to take the wealth, are declared heirs. The same is the mean- 
ing of the reading ‘ If day odharadanamharet^ found in Kalpataru. 
^ Any odharadcmam" means ‘the -wealth of a brother by a different 
mother’. The meaning is that a half-brother not reunited shall 
not taka the wealth of his half-brother reunited. But others think 
the meaning according to the above reading is clear, 

Katyayaiia says: ‘Of brothers, the reunited inherit to the 
reunited and the disunited to those disunited, in default of the wife, 


i Found In Karada. XIll, 25—27. ' ■ » , Yajaavalkya, IL 138* 
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etc.5 of tlie deceased ; for thej inlierit to eacli ofclier if they have no 
issue Commentary— Yf hen reunited brothers die^ reunited 

brothers inherit; when disiuiited brothers die, disunited brothers 
inherit. ‘^Above^ means ^ in default of the wife, etc/. Nirhyjan^ 
yomjahhaginah^ is a Dvandva compound, 

Brihaspati says : is said to be reunited who having made 

a partition lives again out of affection with joint property iu the 
same house with his father, his brother or his paternal uncle 
Oommerdary'— The particle ^ ^ indicates the existence of other 

alternatives. Thus even where after partition with his paternal 
nucleus son, ho lives again with him in this manner, he is recognized 
.all the world over as a reunited coparcener. Prakasakara, how- 
ever, sajs that on the strength of this text reunion is not permit- 
ted among others than those here mentioned. 

Here ends the chapter on Partition after reunion ’h 


CHAPTER XXXVL 

On the determination OE the fact of PABTmON. 

On this subject, Narada says : Should the fact of a legal 
partition among coparceners be doubted, the determiDation of the 
point rests on the evidence of kinsmen, the partition deed and the 
doing of business severally by them. Among undivided brothers 
the performance of religious duties is single ; but where a partition 
had been made they have to perform these duties, every one for him- 
self. Gifts, receipts, cattle, food, houses, lands and servants should 
be regarded as separate among divided brothers, as also cooking, 
religious duties, receipts and disbursements. Giving evidence, 
becoming a. surety, giving or taking (money) may be performed 
by divided brothers but not by undivided brothers. Those brothers 
who perform their duties with their individual wealth should be 
regarded as divided even in the absence of a document Com- 
mentary — ‘ VibhdgaJhanmh^ means ^ the fact of partition h When 
it is doubted, he., wlien it is not known whether it has been made 
or not, it should be determined by the kinsmen of the coparceners, 
‘^Deed of partition’ means ^ the document evidencing partition’, 
^ Doing of business severally by them’ means ^from the fact of 
their keeping separate accounts of receipts and disbursements, 
etc.’. ^Religious duties’ means ^ Vaisvadeva and other rites to be 
performed’, ^ Agama^ means ‘ income’. ‘ Vyaya^ means ‘ disburse- 
ment’. 

Yajhavalkya says: ‘‘ When the fact of partition is denied, the 
truth of it must be ascertained by the evidence of kinsmen, near 


1 found. » Brihaspati, XXV, n, 

4 Nteda, XIIL 38, 39 aaid 40, 
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or distanti^ by ^vritfcen record, and by separate transactions in 
respect oi: bouses and lands Gomrnentarij — ^ Yautaha^ means 
^ divided^ according to the meaning of the root 'i.e., to mix. 

Again tlie same author says : ‘'^Among brothers, among husband 
and wiie, aiid also among father and son, standing surety, borrow- 
ing and giving evidence are declared inad visible where they are 
undivided CornrrientaTy — The word ^ PataspaTam^ (mutually) 

should be read into the text. Although Apastamba points out 
that there is no possibility of a partition between husband and wife, 
still seeing that according to the text ^ if the shares are made equal, 
then the wives also must be allowed to have equal shares % Yajha- 
valkya could have contemplated a partition between the husband 
and the wife, and spoken of the husband and the wife in view to 
such cases ; thus, there is no inconsistency. 

Brihaspati says: Those who keep their receipts and disburse- 
ments and wealth separately and lend money or trade mutually are 
mutually divided Commentary — ^ Parasparam’ means Svithout 

acting together’ ; or in elfeot, independently of each other. The 
word ^pritak^ at the beginning of the first verse should be read 
along with the second verse also. 

Here ends the chapter on the determination of the fact of 
partition. 


CHAPTER XXXVII. 

On Rights of Copa.rcenb]bs after Partition. 

On this subject, Narada says: If many persons descended 
from the same ancestor are separate in the performance of religious 
duties, their business transactions and their working utensils do 
not act together Commentary — This contemplates the case 

of many descended from the same person. ^ Pritakdharmdh ’ means 
‘ perfornnng their sacrifices, etc., separately \ ^ PritakhriyatP means 
^having separate dealings, such as lending money, etc.’. ^ Pritak- 
karmaguiiopetah^ means ^separately engaged in protecting children, 
agriculture, service, etc.’. Kurmeshusaiyatah^ means ^ acting 
together’. 

The same author says what result flow^s from this state of 
things : *^^They may give away, or even sell, or do anything they 
please with their shares. They are masters of their own wealth 
Commentary— The word all occurring in the text should be 
restricted in its signification agreeably to other texts. The various 
texts from Brihaspati and others quoted in the chapter on 


^ YajuaTalkya, II. 14*9. * Brihaspati, XXV . 92. 
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^Svitliholding of gifts stould be remembered in this connexion 
as tliey narrow the scope of this text. 

Brihaspati says : Whatever share a man has been enjoying 
shall not be changed from him. Should one, having made a parti- 
tion^ contest it subsequently, he shall be fixed by the king to his 
own share and shall be chastised if he persisted in the contentions’,^ 
Gommentary — Whatever share has been enjoyed by one who 
entered into a partition of his own free will shall alone be his share. 
All the rest of the verse only emphasises the principle. 

Here ends the chapter on the rights after partition. 


Brihaspati, XXV. and 95. 
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Partitjon of Heritagk. 

Here Manu tlia.s states the primary period of partition : Let 
the brothers assembling after the father and the mother divide 
equally the parental wealth. For they are powerless while they are 
alive.^^ ^ Samam] equally. The purport is that there is no deduc- 
tion of a twentieth part, &c. Nor can it be asked how equality 
of shares is ordained, seeing that the deduction of a twentieth 
part, &c., is spoken of by Mann only after premising partition among 
sons after death of parents ; for that text relates to the eldest son 
possessed of good qualities, or to the eldest son wishing for the 
deduction of a twentieth part. 

As partition of the w^ealtli over which the father has independ- 
ent power can take place only at his choice so long as he is alive, 
it may be that partition of that can be after his death : but how 
could it bo said that it can be only after the mother’s death, seeing 
that the mother ha.s no ownership therein ? Nor can it be urged 
that it should bo so according to the text of Sankha who, aH-er 
premising partition, says : “^^They are not independent who have 
their father living and so while their mother is living”; ^ 
because this text is meant to eulogizo a mother possessing good 
qualities ; for a reference to one who has no ownership is illogica.1. 

Should this be urged we reply, not so. By the ekasesha com- 
pound ^ paitrika the wealth of the mother is also connoted, and this 
text enjoins the waiting for the mother’s death only in respect of 
her wealth. ■ ■ 

Now, if it b(‘ urged that the text of Narada ; When the father 
is dead, let the sons divide the father’s wealth, and let the daugh- 
ters, and in default of them, their issue, divide the wealth of 
the mother,” ^ lays down the right of the daughters, and in de- 
fault of them, of their issue alone, to take the wealth of the mother, 
and that, therefore, the son has no right of succession, it is not so; 
for this text does not negative the right of others than those men- 
tioned. Hence alone, xManu also ordains their taking together by 
the text : Wheti the mother is dead, let all the uterine brothers 
equally divide the mother’s wealth as also the uterine sisters.” 
Thus, the wealth over which the father has independent power 


^ Narada, XIII. 2. 
* Mami, IX. 182. 
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should be divided when the fathei* is dead ; but if he be alive, it 
should be preserved. This has been stated by Sankha : Partition 
of wealth does not take place if the father be unwilling, but it 
takes place if he be old, perverse in mind or diseased/^ ^ Perverse 
in mind] disturbed in mind. It will be said that if he be com- 
petent and alive, partition takes place only at his choice. 

Or when the father is dead, let the brothers live together 
under the control of the eldest. That Mann says: But let the 
eldest alone take' all the parental wealth, and let the rest live in 
dependence on him as upon their father/^ ^ Or let them live under 
whomsoever is competent. So Narada says: '^Or let the elder 
brother protect all the rest if willing, like the father ; or let the 
youngest, if competent, do so ; for the maintenance of the family 
depends on ability.^^^ Or let them divide for the sake of religious 
duties ; so says Manu : Or let them thus live together or sepa- 
rately from love of religious duties ; religious duties increase if 
they live separate; therefore partition is lawful.’^'^ If it be asked 
how religious duties increase by partition, Brihaspati says: ^^Of 
persons living in commensality, the worship of the manes, the gods 
and the Brahmins is single. But if they are divided, the same will 
take place in every hoiise.^^® Eeligious duties increase by partition 
by each coparcener performing sacrifices, &c., at his own choice alone 
independently of other coparceners with the divided wealth exclu- 
sively his own. 

Now, partition among sons during the lifetime of the father. On 
that subject, Narada having stated that the father should separate 
his sons, adds : When the mothePs menstruation has ceased and 
the sisters have been married and when the capacity for sexual 
intercourse has ceased and when the father has lost all desirevS.’^^ 
Prattasu] married. Ramane] capacity for sexual intercourse. Has 
lost all desires] for worldly objects. 

Yajnavalkya says : - If the father institutes a partition, let 
him separate his sons at his pleasure, giving the eldest the best 
share, or making all the sons equal sharers. This choice is in 
respect of his self-acquisition. So Vishnu says: ^^If the father 
separates his sons, he may do as he likes in respect of his self- 
acquired property Svayamupattam] self-acqubed. Similarly, 
also, as to property recovered, conformably to the text of Manu. 
There, the fact of the non-injury to the paternal wealth is material. 
But the wealth acquired by using the paternal wealth is certainly 
common. Thus the father alone is the lord in making equal or un- 
equal partition, or in making no partition at all of the wealth acquired 
by him without using ancestral property. On the strength of his 
choice, that is the proper partition; and the powerlessness of 
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tlie sons is also onl3?' in respect of such property. So Manu says : 

Whatever ancestral wealth a father acquires which was not re- 
covered before; he need not; if unwilling; divide with his sonS; that 
being self-acquired/^^ The meaning is that both in respect of the 
ancestral wealth seissed by strangers and recovered by the father and 
of his own selt-acquisitioU; the sons share only at the choice of the 
father and not if he be unwilling. Accordingly; a text says : In 
property seized from the grandfather and recovered by the father 
by his own ability and also in property acquired by learning; 
valouF; &c.; the father’s ownership is declared. He may, at his 
option, make a gift or partition of it. In default thereof his sons 
are declared equal sharers.”^ Hritam] seized by others and not 
recovered by the grandfather from inability. Of such property 
and in what is acquired by the father by learning, Ac., his wish 
alone is material in making a partition or a gift. Thus partition; 
gift; etc., take place at the choice of the father, of property acquired 
by learning and by valour or other means without the use of 
ancestral wealth, and of property recovered similarly. It is only in 
respect of such property that the father has a choice to give the 
eldest son a greater >share or taking a greater share for himself, and 
it is only in respect of such wealth that equality of shares is ordained 
by Yaj naval kya • for the text : ^^If the father institutes a partition, 
he may at his choice separate his sons, either giving the eldest the 
best share or by making all equal sharers applies only to wealth 
over which the father has independent power. 

Here, the same author states a distinction in case equal shares 
are given : If he makes equal shares, the wives to whom no 
stridhana had been given either by the husband or by the father- 
in-law should be made equal sharers.”^ Here as the father is at 
the commencement represented as making the partition, it should 
be inferred that the relationship of wife refers to him. Equal 
sharers] those to whom no stridhana had been given must be made 
by the husband as rich as those to whom stridhana had been given. 
But when he takes a larger share for himself and gives the sons 
only a little, then he must give the wives the required wealth out of 
his own share. Hence alone it is that separate allotment is ordained 
only in case he makes the shares equal, by the text ; If he make 
the shares equal.” 

Harita says : He may divide a small portion and take 
most of the wealth himself. Should he grow indigent, he may 
take the shares from them.” ^ ^ Upadasyet ’ means ^ grow indigenth 

This text also applies to self-acquisition. The father making a 
partition may take two shares.”^ 

Sankha and Likhita say ; If he have only one son, he may 
take two shares and one more of bipeds and quadrupeds. The bull 


’ Mami, IX. 209. " Brihaspati, XXV. 12 and I3« 
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shall be given to the eldest and the house to the next younger^ 
except the residence of the father,’^ ^ Thus the father takes two 
shares and one;^ the best of servants and the best of all the cows; 
one bull to the eldest possessing good qualities and a house other 
than the father's residence to the youngest possessed of good quali- 
ties should be given. The father's taking two shares obtains where 
ha has an only son ; for it is conducive to brevity to postulate one 
original text as the source of both these texts. This text applies 
to the property of the father other than self-acquired ; for in respect 
of self-acquired property partible at his pleasure^ the condition of 
^ having an only son' serves no purpose. Tiio word " cka ' denotes 
the eldest aud does not denote the singular number. Otherwise^ 
the terms Hhe eldest' and * the youngest ' would be contradictory. 
Therefore^ the eldest and the youngest possessing good qualities 
should bo allowed the alleged deductions. The other sons have 
equal shares in the wealth. The father also gets his own deduction^ 

two shares. This iS;, in shorty the law, 

Apastamba says : '^Having satisfied the eldest witli the best of 
the chattels, the father while living may divide the wealth equally 
among his sons." ^ The word ^living' is to show that the widow 
of the deceased lias no share, but that his share goes to the son, 
from the text: The father's self becomes the son" and other 
texts. The liatnakara reads Svhilo living ' ; but that is incorrect ; 
for the fact of liis being alive being evident from his making the 
partition, the w-ord is superfluous, ^ Ekadhanena ' means ‘ with the 
best of all the chattels*' 

Eegardiog seniority, Devala says: regards the lower 

castes, seniority is inferred from good conduct ; among twins, by 
senioiity of birth. Among twins, seniority vests in him whose face 
the relatives and the parents see first." ^ The meaning is that ho 
whose face they see first, continues the line, that he satislies the 
manes and possesses seniority. Therefore, the first male issue o£ the 
father is the eldest, born of a wife equal in class to her husband, 
though subsequently he is the eldest. That has been stated by 
Manu: Of sons born of women of equal class without distinctioiq 
there is no seniority according to mothers ; but the seniority is 
according to birth." ^ The meaning, therefore, is that where the 
wives are of different castes, the son of the wife equal in caste with 
the husband, though subsequently born, is the eldest. Accordingly, 
the text says: ‘^The eldest son who, out of avarice, cheats the 
younger brothers ceases to be the eldest, becomes portionless and 
should be chastised by kings." ^ Manu says : ^‘^The deduction in 
favour of the eldest is a twentieth and the best of all the chattels; 
half of that to the middlemost, and a fourth to the youngest."^ 
Accordingly, Of all the valuable chattels, the eldest shall take the 


^ II. Oole. Dig,, 216, XLIII. md XLIV. ^ .Vanu, IX. 125. 
® Apastamba, II, 6, 13. 13. ” Ihid^ IX. 213. 

3 lU Cole. Dig., 231, DX7. Ibid, IX. 112. 


PARTITION OS’ HEEITAOE., 247 

best ; and also tlio most excellent item of property, and the best of 
every ^ 

l^audliayaua says : The eldest shall take one of every ten as 
his deduction. The rest shall divide equally. All the sons are 
heirs to the father’s wealth and certainly share equally; and of 
therii; he who combines learning and good conduct deserves to get 
more.^’ The purport is that the twentieth portion is allowed 
where t];e eldest is surpassingly good in qualities ; but that where 
he possesses good qualities^ something and not much should be 
given to please him. 

Devahi says : A tenth part should be given to the eldest, 
righteous in conduct.’’ ^ This text applies, according to Halayudha 
and Pcirijdta, where the eldest maintains the fire and is versed in the 
Vedas and where the rest are devoid of good qualities. 

Brihaspati sfiys : Those to whom equal, greater or smaller 
shares had been allotted by the father should respect that allotment. 
Otherwise, they become degraded,” This text applies to property 
acquii'ed by the father. 

Mann says : Where undivided brothers improve property by 
common exertion, the father shall not on any account make an 
unequal division thereof.”"^ This text applies to property acquired 
by the brothers by similar modes of activity. There is thus no 
inconsistency. 

Binhaspati says : The eldest by birth, learning and good 
qualities, shall obtain two shares out of the heritage. The rest 
share equally, for he is like a father to them.” ^ G?his applies to 
the oldest who being possessed of good qualities protects the rest 
like a father. Acicordingly, the text says : All the sons take the 
wealth of the father and certainly share equally; and of them he 
who combines learning and good conduct deserves to get more.” ^ 

Vyasa says : Wliere one acquires property by valour, &c.j by 
using any common property, such as carriage or weapon, his 
brothers are entitled to share in it. It should be known that he has 
two shares and that the rest share equally.” ^ By valour, &c.] 
by any ordinary means or by the use of joint property. The mean- 
ing is that the acquirer takes two shares in property so acquired. 

Vasislitha says : ‘^‘ (Jf these, whoever acquires property by his 
own exertion takes two shares.” ® This is also explained as the 
previous text. 

Yajalavalkya says : Where common wealth is improved, parti- 
tion of that is declared to be equal. But of sons of different fathers, 
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the allotment of shares is according to the fathers/^ ^ The mean- 
ing is that where one of the heirs improves common property by 
agricnlbare^ trade^ &c., he does not even then obtain a larger share. 
But this holds where the others also are similarly engaged. Other- 
wise it should be noted this would conflict with the text ot; 
Vasishtha. Different fathers^ &c.] if many sons of undivided 
deceased brothers individually improve the coimnon pix)perty by 
agrioulturej &c.; then they do not^ like their fathers;, take each a 
share ; but all the sons born of the same father take together only 
their father ^s share ; this is the meaning. 

Niirada says : who being engaged in the affairs of the 

family transacts them^ should be propitiated by his brothers with 
food; raiment and carriage.^ ^ ^ The meaning is that lie who being 
engaged in family affairs improves the commonproperty by agricul- 
ture; trade; &c.; obtains an equal share with other heirs, and should,, 
in proportion to liis trouble^ bo given in addition food and raiment 
out of the wealth. 

Manu says : one among the brothei's does not wish for his 

share of the wealth, being competent to earn by his own ability, he 
should be separated by giving him some trifle for maintenance.’^ ^ 
He who being competent to live by his own occupation does not 
wish for a share of the common wealth but renounces it, should be 
given a portion by contribution from their own shares by brothers 
who had taken their shares. Haliyudha says that the text of Narada, 
previously quoted, bears the same import. But Prakasakara has 
explained this text of Manu to mean that he who expends his 
time in indolence, &c., while his coparceners are busy engaged in 
earning w^ealth, should be kept out of the wmaltli so earned by such 
exertion and should be made to share only in the capital. 

Katyayaiia says ; When an undivided younger brother is dead, 
let the rest make his son who had not at all obtained means of 
livelihood from the grandfather sharer of the heritage. He shall 
obtain his father’s share from his paternal uncle or from his son. 
The same share shall belong according to law” to all the brothers, and 
even his son shall obtain it. Beyond that succession stops’’^ 
Anuja] brother. His son] son of the brother. Means of liveli- 
hood] share. If asked what share he obtains, the author replies, 
‘^his father’s share”. His son] the grandson of the man wdiose 
wealth is partitioned. Thus the wealth of the householder should be 
divided per capita among the sons. The share of each son should 
be taken by him or by all his sons. Beyond that, &c.] the meaning 
is that it shall not be taken by his great-grandsons. This, applies 
where they live together. Thus the wife of the deceased obtains 
no share ; for she is not mentioned. 

Devala says : Of members of the same family living together, 
whether divided or undivided, there shall again be a partition of the 

^ YajnaTalkya, II. 120. , ■ , •’' Manti, IX. 207. 
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heritage till the fourth in degree. This is settled.'' ^ The right of 
sharing in heritage extends to four degrees^ beginning with the 
owner of the wealtln This rule applies also to divided coparceners 
living together in reunion, &c., because the text uses the expression 
^ living together ' , Vasishtha says : * ^ No w partition among brothers 
to await until childless wives beget sons." ^ "brothers' 

should be read along with "wives'. The meaning accordingly is that 
share shouldbe allotted to the brother's widow of doubtful pregnancy; 
that that share should go to her son if she begets one and that if 
no son is born, that share should be taken only by her husband's 
brother, &o. Brihaspati, after speaking of the father, says : "" In 

default of him the mother takes a share equal to that of a son. 
The mothers take equal sliares with them and the daughter takes a 
fourth share." ^ In default of him] in default of the father. 
Mother] mother having sons. Mothers] step-mothers having no 
sous. 'Pile meaning is that all these take shares equal to that of a 
son. The unmarried sisters of these coparceners take a fourth share 
for the expenses of their marriage, 

N4rada says: But those for whom the sacraments had not 
been duly performed by the father should have their sacraments 
performed by their lirothers from the paternal wealth; or, if there 
be no paternal wealth, the sacraments of these brothers must neces- 
sarily bo performed with contributions from their own shares by 
brothers for whom the sacraments had been already performed." ^ 
Sacraments] ending with upanayanam. Vyii-sa says: ""The 
wives of the father wlio have no sons are declared entitled to equal 
shares; and all the paternal grandmothers are pronounced equal to 
mothers." Yajhavalkya says: ^"Of sons dividing after father’s 
death, even the mother takes an equal share." K^tyayana says : 
"" Wealth coricealedbyaiiy one, his brothers having re-assembled shall 
divide equally with him; and even in default, their sons. Bhrigu 
says, that wealth concealed from one another, as also what has been 
i|nproperly divided or subsequently ohtained, the heirs shall divide 
ih equal shares. If one leaves the common land and goes to another 
country, a share should doubtless be given to his progeny when they 
return. Whether he be the third, the fifth or even the seventh, he 
shall, if his birth and name are known, obtain the share duly de- 
scending to him." ‘ This applies to one who has gone to a distant land. 
A text says : "" Land should he surrendered by gotrajas ^kinsmen) 
to the progeny of a person whom the old in^uabitants of the village 
and the neighbouring people know by tradition to be the owner," ^ 

Persons excluded from iNHERiTANCE. 

On this subject Brihaspati says: "" A sou devoid of good 
qualities, though bora of a wife equal in caste, is not entitled to the 

^ II. Cole. Dig., 21-2, LXXXI 
* Vasishtlxa, XVI 1. 41. 

» Brihaspati, XXV. 64» 

^ Narada, XIII. 33 and 34. 
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paternal wealth. The wealth is ordained to go to his sapindas who 
are srotriyas.^'’ ^ Manu says : All brothers that are addicted to a 
wicked course are not entitled to wealth/^ ^ Vikarmasthah] engaged 
in forbidden acts. Sankha says : An apapatrita has no right to 
inheritance and oblations of food or water.^^ ^ An apapatrita is one 
who has been put out of caste by his kinsmen for very heinous 
sins by the ceremony of breaking the pot. The meaning is that one 
such has no right to inherit the paternal wealth or perform sraddha 
and tarpana. Manu says: ^*The impotent and the outcast are 
excluded from shares ; so also those blind and deaf from birth. So 
the insane^ the idiot and the dumb, as also those who are wanting 
in an organ. But to all these, it is fair that food and raiment should 
be given for life by the intelligent. He who does not give becomes 
degraded. Should the impotent, &c., anyhow wish for wives their 
issue, if begotten, deserves the heritage.^^ Nirindriyah] wanting 
in hands, feet, &c. The meaning is that those who are not competent 
to perform karma enjoined by Srutis and Smritis do not deserve the 
heritage ; but their sons, &c., except the son begotten by the outcast 
deserve it. Yajnavalkya says : The outcast, his son, the impotent, 
the lame, the insane, the idiot, the blind and those suffering from 
incurable disease should be maintained, but do not take shares. 
(Persons suffering from incurable leprosy, &c., arc not worthy of the 
heritage). But the aurasa and the kshetraja sons of these, if 
blameless, take shares. The daughters of these should be main- 
tained till they are married.’^ The aurasa sons of the outcast here 
meant are only those who were born before he became an outcast ; 
but the aurasa sons of the blind also include liis sons born after he 
became blind. Sutah] daughters. Bliartrusatkritah] married. 
Regarding the wives of the impotent, &c., the author says : The 
sonless wives of these of good conduct should be maintained. 
Those that are unchaste, as also those that are adverse, should be 
expelled from homes.^^ Of these] of the impotent, etc. Adverse] 
administering poison, &c. hfarada says : '' ‘'.Hie enemy of the 
father, the outcast, the eunuch, and one guilty of sins shall not 
obtain a share even though they are aurasa sons. How could they 
if they are kshetrajas ? ^ Enemy of the father] one wlio beats 

his father while alive and is averse to perform his sraddha, &c., after 
his death. Those suffering from chronic and acute diseases, the 
idiot, the insane, the blind, and the lame should b(‘ maintained in 
the family, but their sons take shares.^^ Chronic] (H)nsumption, 
&c. Acute] leprosy, etc. The idiot] one having no discernment. 
Devalasays: ‘‘When the father is dead, the impoteat, the leper 
the insane, the idiot, the blind, the outcast, the son of the outcast 
and the lingi do not shai^e in the heritage. To them, except the 
outcast, food and raiment should bo given. Their sons, free from 
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defect, shall obtain tlieir father's share of the heritage/' ^ If dead] 
is used illustratively, Licgi] one who fraudulently makes a show 
of observing vows. The defect produces unfitness to inherit. 
Vasishtha says: Those who have entered another order take no 
shares/' Another order] than that of the householder. Katyayana 
says^: A son born of a wife married in violation of the rules and 

one born of a wife of the same gotra and one who after becoming 
a Sany^sin reverts to the order of a householder do not on any 
account take the wealth."® Marriage in the order of castes is legal. 
The son born of a woman married in violation of that and of a woman 
of the same gotra. with lier husband and so one who having entered 
the order ol: a. Ranyasin becomes degraded from that, these are 
unworthy of shares* This is the meaning. Eegarding the first of 
tliese, the same author states a distinction ; If the son born of a 
wife married in violation of the rules be of the same caste with the 
father he takes the wealtli./' ^ The meaning is that the son born 
of a wife married in violation of the law obtains a share if of the 
same caste with the father. 

This is the summary. One addicted to vicious course, one 
expelled from caste for heinous crimes, the outcast, the impotent, 
persons suffering the defects of incurable blindness and deafness, 
insanity, idiocy, dumbness, want of hands, feet, &c., leper, enemy 
of the father, the consumptive, one who greatly pretends to observe 
vows, one who has entered another order, all these are unworthy of 
shares. The sons of these, except those begotten by the outcast, 
certainly take sliares if free from defects making them unfit to 
share in tlu^ heritage. 

Initiation or Persons Uninitiated. 

On this subject, V'yasa says : But the brothers who have not 
been initiated should bo initiated by their elder brothers from the 
paternal wealth, as also unmarried daughters."'^ Narada says : 

Where therc^ is no paternal wealth, the sacraments of the brothers 
must necessfirily be ])0r£ormed by brothers already initiated even by 
contributing from their own shares."'"'' Yajiiavalkya says : ‘‘Brothers 
uninitiated sliould be initiated by brothers already initiated. So 
also the unmarried sisters by giving them a fourth part of their 
own shares/'*" Slanii says: ‘^The brothers should separately 
give from their own respective shares a fourth part to the unmarried 
sisters. Those who refuse to give shall become degraded."^ 
The meaning is that tlu^ brothers should take from their own shares 
and give to the utnnarried sister a fourth part of tbe share o!* a 
brother of the same custe with the sister. Here the giving of a 
fourth part is not compulsory. But so much shall be given as is 
requisite for the performance of the sacrament; for Vishim says: 


^ II. Cok. 426, OCOXXI. " II. Cole. Big., 297, OXXV. 
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^^Lefc one perform the marriage of his unmarried sisters according 
to his means/^ ^ Eatnakara and others also are to the same effect. 

Partible Peopeety. 

Here Kiltyayana : What belonged to the grandfather, what 
belonged to the father, and what is acquired by themselves, all this 
shall be divided at a partition among coparceners/^ Acquired by 
themselves] with the aid of the paternal wealth. Naradasays: 

What remains after making the gifts promised by the father and 
discharging the father^s debts shall be divided among brothers, so 
that the father may not continue a debtor.^^'^ Pitridaya] what 
the father has agreed to give- The meaning is that what 
remains after paying the debts of the father should be divided. 

Next impartible property. On this subject Mann says : What- 
ever wealth has been acquired by learning by any one, belongs to him 
alone, as also present from a friend, wealth received at marriage 
and wealth received with madhnpai'ka/^ Maitriyam] obtained 
on the score of friendship. Wealth received at marriage will be 
subsequently described. Madhuparkikam] whatever has been 
obtained as a mark of respect at the time of madhuparka. Mann 
and Vishnu say: ^^Whab has been acquired with effort without 
the aid of the paternal wealth or by one^s own pursuit, one need not 
give, if unwilling.^^^ Eflortl service. Pursuit] agriculture, 

This is only illustrative. The meaning is that whatever is acquired 
by one without the aid of the common property becomes the 
acquirer's exclusive property. V^ says: ‘^‘Whatever has been 
given to any one by one^s paternal grandfather or by one^s father 
with affection, as well as what has been given by one^s mother shall 
not be taken away from him.^^ ® Sirnilaidy, ‘ ^ Whatever wealth one 
acquires by his own ability without using the paternal wealth one 
need not give to his co-heirs, as well as what is gained by learn- 
ing.^'^ The meaning is that wealth acquired without the use of the 
common wealth and wealth acquired by learning, these two are 
impartible. Prakasakara says that only such gains of learning as 
have been acquired without the aid of the common wealth are 
impartible. That is unsound ; for then the enimciation of these two 
conditions would be meaningless. Eatiijikara and others also are 
to the same effect. 

From the text of Ndrada : The learned shall not, if unwilling, 
give to the unlearned a share out of his own wealth, if that was liot 
acquired by him with the aid of the paternal wealth/^ ^ it is estab- 
lished that wealth acquired though by learning with the aid of the 
paternal wealth is certainly partible. If this be urged, it is true ; 
but this applies where use was made of the common wealth in 
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acquiring learning as in acquiring wealth. Hence alone, where 
loarniiig was acquired without such use, K%ayana without con- 
sidering whether there has been any use of the common' wealth or 
not in acquiring the wealth says that it is impartible : When one 
acquires learning from a stranger while receiving a foreign main- 
tenance, the wealth acquired by such learning is called the gains 
of learning/^ ^ From a stranger] from somebody not his kinsman. 
That is stat(^d by the same author: ^^Of those who have acquired 
learning within the family, from the brothers or the father, wealth 
acquired by such learning and by valour is partible, as Brihaspati 
declares/'® "Learning' here means, skill in weapons and Sastras. 
The meaning, therefore, is that the brothers have a share in the 
wealth which one, having learnt the use of weapons and the Sastras 
from one's kinsmen, such as the father, acquires Avith such learning. 

What is gained by proving superior learning, after a prize has 
been offered, must be considered as the gains of learning and ought 
not in general to be divided among co-heirs. So what has been 
received as a gift from a pupil, as a gratuity for officiating at a 
sacrifice, as a fee for answering a question in casuistry or for 
ascertaining a doubtful point of law, or for victory in a learned 
contest, or for reading the Vedas in the transcendent; ability ; such 
wealth have the gages declared to be the gains of learning and 
impartible ; and the law is the same in regard to arts and to increase 
of price from superior skill in them. What is obtained by the 
boast of learning, Bhrigu calls the gains of learning." ^ Arthij- 
jatah] from decorations presented wdth a request to officiate. 
From a question] either asked by himself or asked by another and 
answered by him. For showing his knowledge in ascertaining a 
doubtful point : for superior skill in vreciting the Vedas; wealth 
acquired from a disciple is also like wealth acquired by learning, 
because much learning is required. Where every costly article is 
sold to the purchaser by the seller for a trifling price on account of 
learning, even there a larger share is the purchaser's exclusive pro- 
perty. Boast of Ic^arning] the assertion "I alone know this science'* 
Katyayna says: "MJains of learning shall not, on any account, 
be given by the looamed to the unlearned ; but that wealth should 
be given by the learned to those equally or more learned."'^' Here, 
the fact of having equal or greater learning is not the direct cause of 
the gift. For if it were, the text would contemplate some invisible 
consequence. But the mixing up of the wealth acquired by them 
is the cause. Katyayana says : "" He who maintains the family of 
a brother engaged in acquiring learning shall obtain a share of the 
wealth acquired by such learning, though himself unlearned."^ 

The gist in brief is this: the wealth acquired hy a person by 
skill in the Sastras or in the sword acquired from a stranger while 
being maintained by one not his kinsman, his family not having 
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been inamtained by fclie co-beirs during the period of bis acquisition 
of such learnings tbougb siicb wealtb be earned by use of tbe 
common property is called tbe gains of learning and is iiripartible. 

The same aiifcbor states wluit kind of property acquired by " 
valour is impartible: favour is sbown by a leader, pleased 

with a gallant action wbicb a soldier performs, well knowing bis 
danger; whatever is then received shall be considered wealth gained 
by valour; that and what is taken under a standard are declared 
to be impartible; what is taken in war, after routing the force of the 
enemy, by a soldier who risked his life in the service of his master, is 
named wealth taken under a standard/^ ^ Tiio sa.me author states 
what wealth received at marriage is impartible : What is received 
with a damsel equal in class, at the time (ji; accepting her in mar« 
riago, let one consider as wealth received with the maiden; it is 
deemed pure and conducive to prosperity ; but let him know 
that to be received on account of marriage, which is accepted by 
him with his bride : all such wealth is considered as auxiliary to the 
performance of virtue.^^® 

Now the allotment of shares: If wealth be acquired by the 
joint exertion of all the unlearned persons, it is settled that partition 
of that is equal, where it is not paternal/^^ Exertion] agriculture, 
&c. Equal] no wise unequal. Therefore, the deduction of a twen- 
tieth, &c., also does not there obtain. Speakijig of self-acquisition, 
Gautama says : ^^The unlearned shall divide equally/^*^ Vas^ishtlia 
says: He among these by whom the wealth was acquired shall 

obtain two sharos.^^'^ If among many brothers, one with the aid 
of tbe common wealth acquires wealth by agriculture, &c., two 
shares shall be allotted to him and one share alone to the rest, 
Vyasa soys: If one a.cquires wealth by valour, &c., with the aid 
of the common property, such as carriage, weapon, &c., all brothers 
are sharers therein. Two shares should ])e given him; tbe rest 
take equal sliares.^^*^ As the word ^ adi^ denotes the mode and as 
the Bahuvrihi compound here includes the first term, learning 
acquired by use of the common wealth is also included. Nor could 
it be urged that this conflicts with what has been previously said, i.e., 
that wealth acquired by learning, valour, &c., even without using 
the common wealth is impartible; for that applies to learning and 
valour defined by Katyayana. But this applies only to that acquired 
by learning, acquired otherwise than by the learning defined by 
-Kd-tyayana. Now, as partition of stridhana has to be discussed, the 
definition of stridhana is first stated. That is explained by Manu 
and Katyayana : What is given before the fire, what is given at the 
bridal procession, what is given out of affection to the woman, and 
what is given by the father, mother or brother, are declared to be 
the six kinds of stridhana (woman^s property),*’''^ Six kinds] the 

■ r— — — . — . -™. 
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expression is intended to show that they are no fewer. Regarding 
three of these, Katyayana says: What is given to women at the 
time of marriage before the fii^e is declared by sages to be stridhana 
^ given before the Is given] by anybody, there being no 

limitation. Accordingly, That again which a woman obtains while 
being conducted from the parentis house is declared to he stridhana 
given at the bridal procession.^^^ meaning is that whatever is 

obtained from anybody while leaving the parent’s house is called 
{ woahii obtairicd at tlie bridal procession. So Whatever is given 

; out of aifection by the mother-in-law or the father-in-law for a 

woman prostrating* tit their feet is called wealth acquired by beauty.'’^ ^ 
Beauty] good behaviour, skill, etc. The meaning thus is that what 
is given by the fa,ther-in-law to a woman prostrating at his feet or 
well-bulLavcd, etc., is the third kind of stridhana. The three sorts, 
given by the rnothor, etc., are clear. Wealth given as a recompense 
for supersession is the seventh. That is stated by Tajnavalkya: 

To a wuinaii superseded, let one give an equal amount as a recom- 
pease for the supersession if no stridhana had been given to her. 
But if it had been given, a half is ordained,'’^ By the husband 
marrying a second wife, his first wife becomes superseded. What 
is given to her by the husband at the time of supersession is called 
money given for the supersession. Vishnu says: Whatever is 
given by the fatiun*, mother, friend and brother, what is obtained 
before the fire, what is given for supersession, the sullca and the 
Anvddheijdka are the different kinds of stridhana. Of these, the 
first six have bcjcn explained. Regarding sulkay Katytiyana says : 

Whatever is obtained as the price of household utensils, carriage, 
milch cattle, ornaments and servants is declared The 

meaning is: whatever is obtained by a woman, from her husband, 
as incidental to the making of household utensils, etc., is ealled 
Hulka: so whatever is obtained by a woman from the family of 
her huBbaml as well as from her own family subsequent to mar- 
riago is declared There arc the various kinds of 

stridhana. ^This certainly is, what is called woman^s saudayika. 
Accordingly, Kiityayaua says : Whatever is obtained by a married 
woman or a damsel from the house of her husband or her father or 
from her brother or parents is called saud^yika.^’^ The word 
‘^husbamrs’ is also connected with house The word ^sardha- 
is an incorrect reading, Mlrother ^ is used illustratively. The 
meaning, therefore, is that what is obtained by a married or 
unmarried woman from her father or his family or from her 
husband or his family is called her ‘fsaudayika^k The allotment 
for maintenance tluit follows is an expansion of this. The 
same author thus states her power of disposab over it. ‘^ Having 
obtained saudayika wealth women have independent power 
over it, because it was given them for maintenance out of 

^ II. Cole. Di^., 585, CGCCLXI7. « Yisbnu, XVIL 18. 
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affection. The independence of women in respect of saudayika 
is ever celebrated both as regards sale and gift even in respect 
of immoveables.''^^ The meaning is that women have absolute 
power to make a gift^ etc., even of immoveable property given by 
the husband's family. Regarding saiidavika, Apastamba says: 

Ornaments belong to the wife : some say the wealth of kinsmen 
also.'^^ After ^ wife's' ^ property' is to be supplied. The wealth 
of kinsmen '] wealth received from kinsmen either from the 
father's family or the husband's at marriage, etc. Regarding 
ornaments, Mann and Vishnu say : Whatever has been worn by 
the wife during her husband's life-time, the heirs shall not take, 
leaking, they become degraded." Medhatithi says that ornaments, 
etc,, worn with the permission of the husband though not given by 
him become the property of the wife by that fact alone- In such 
property, moveable and immoveable obtained from, the husband’s 
family women have independent power to give or sell according to 
the text of Katyayana quoted before. 

Narada says : Whatever was given by the affectionate husband 
to his wife, she may enjoy as she pleases even though he is dead or 
give it away, except immoveable property."*'^ Thus women have 
independent power only over moveable property given by the 
brother and not over immoveable property also. Tims the rule in. 
respect of saudayika is settled. 

Katyayana says : Whatever was given by the husband, a 
woman may enjoy as she pleases, when ho is dead ; but when he m 
alive, let her preserve it or reside in the family (of the husband), 
A childless widow keeping the bed of her lord inviolate and engaged 
in (the performance of) vows, shall enjoy with moderation till her 
death; after her, the heirs take it." What was given by the hus- 
band] the wealth of the husband; when he (the husband) is dead, 
there being no other heir, it becomes tho wife's property; and 
when he is alive, it becomes tho wife's property by his permission. 
Here, Apastamba says: Let a woman enjoy as she pleirses pro- 
perty given by the husband, when he is dead."*’' This, ho'wever, 
relates to property otlier than immoveables. In the case of im- 
moveables, he says : Let her enjoy with moderation till her 

death ; after her, the heit*s take it." With moderation] not extra- 
vagant. The term ^ childless, etc.', is a qualification conferring 
that power. As regards the other alternative, he says : Let 
her preserve it, when he is alive." The meaning is : if the husband 
is alive, she shall preserve it. * Otherwise, etc.', means that in 
case there is no property of the husband, the widow shall live 
in the family of the husband alone. Thus over the immoveable 
property of the deceased husband the widow has no independent 
power in the matter of giving, etc., because of parity of reasoning. 
Otherwise the question as to how it should be determined will remain 
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unanswered. Here also the apparent conflict in mentioning' this 
m the chapter relating to saudayika has been explained. Jnst as 
in the case oi irnmoveabb property given by the husband the 
widow has no power of gift^ etc., even with the permission of the 
nusband, so also in the case of immoveable property of the 
husband which has descended to the widow.' The Prakasa and 
the Ratnakara are to the same effect. So also in the case of 
xmmovoable property of the son descended to her, because the 
same question arises there also and we do not hear of an express 
text on the point. On this subject, Hevala says ; " Maintenance, 
ornaments, mlka and gains are stridhana, that she may enioy as 
she pleases; and the husband should not take it when in no 
distress.”* Maintenance] money given for subsistence. Orna- 
ments] decorations. SuUta} wealth given to a damsel for the 
purpose of marrying. Gain] received from kinsmen. Accordingly 
‘'If one uselessly give or consume (the property), he should be 
made to return to the woman the property with interest. But he 
may take the woman’s property to relieve a son in distress.” ^ 
Uselessly giving and consuming the property should not be made 
without the consent of the woman ; but these may be made to 
relieve a son. _ 'I'his is the meaning. He himself says that even 
when in no distress it may be taken with her consent. “ If one 
enjoy it amicably, he shall be made to return the principal alone if 
he becomes rich. Whatever is given to the husband by a woman 
seeing him afflicted with disease, immersed in grief, and pressed 
by creditors, he may return as he likes.”* The meaning is that 
what a woman gives out of her own property to the husband, etc., 
seeing him afflicted with disease, etc., the husband, etc., may 
repay at pleasure. Yajiiavalkya: “What property of the wife is 
taken by _^the liusband during a famine, for the performance of 
religious duties, while afflicted ivith disiibling disease, need not 
be_ returned to the woman.” ^ The term ‘disabling’ qualifies 
‘disease’. It moans ‘disturbing the performance of duties’. The 

meaning “ is that what property of the wife was taken by the hus- 
band for the perforraauce of indispensable religious duties which he 
cannot perform in any other manner (than by taking the wife’s 
wealth), need not be returned ”. Katyayana states an exception to 
the rule. “ If he, subsequently, become the husband of two wives 
and does not honour her, even what was given to him by her out of 
affection, he shall be compelled by violence to restore. Where suit- 
able food, and raiment and dwelling are not provided for her, then she 
may take her own property and a just allotment. This is the law of 
Likhita; after receiving it she may reside in the family of her hus- 
band ; but if .slie be diseased and in danger of her life, she may go to 
her kinsmen. A wife who is bent on doing malicious acts, shame- 
less, destroying the wealth, and incontinent, does not deserve 
stridhana. Stridhana promised by the husband to the wife must 
be paid as a debt by the sons, if she resides in the family of her 
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husband, but noi if she lives in the family of her father.” ' ' Pays 

honour', etc., means that if the husband does not honour her even m 
proper time or does not give her proper food and raiment, then 
wealth given by the woman to him even for getting rid of the 
disease should be taken from him even by using violence. ‘ Having 
taken, etc.', means 'after receiving the wealth she should reside only 
in the house of her husband and should not go to the house of her 
father'. 'Engaged in malicious acts, etc. ', means that the wealth of 
such a woman should be taken by kinsmen. 

Paetition or Steidhana. 

. , “^fter the mother, the uterine brothers and 

sisters should dmde the maternal wealth in equal shares. To the 
daughters of these (sisters) something should be given out of affec- 
tion acimrding to their shares.''- Erpial] not unctjual shares. 
Uterine brothers] born ot the same womb. Sisters] unmarried sisters 
only 1 hat is stated by Brihaspati : " Stridhana belongs to the issue 
and the daughter also shares in it, if unmarried ; but if married 
she takes something only of the maternal property.”"' To her 
issue] to her sons. Sharesdn it] equally, for there is no distinction 
inado. Aiai’ned] furnished with a liasbaiiicl. Soinetliin<j* onlyl some- 
thing in proportion to the property. Gautama : " sfridhana goes 
to daughters unmarried and unendowed.” ^ Uiiendovvedl this 
according to the Eatniikara and others, means childless, having 
indigent husbands, and unfortunate. Those, though destitute of 
is^sue, take the maternal wealth like sons. Hanu : " The yautaka 
of the mother belongs to the unmarried daughter.” Yautaka] what 
IS obtained from parents etc., at the time of marriage. Vasishtha : 

Let the daughters divide the nuptial presents of their mother.” « 
jNuptial presents] mirror, combs, etc. Yaplayalkva : '"L’lio daughters 
share the weahli of the mother remaining after discharging her 
debts; in their default, the issue.” The daughters divide the 
wealth remaining after clearing up her debts, "in their default, 
their issue] tlie graud-daughter aud grandsons, according to the 
ext of Manu. ihis applies to the wealth obtained by the mother 
at her marriage m the Brahma form, as furniture, etc. Katvayaua ■ 
In default of daughters, the wealth goes to the sons. f\’’hat was 
given by kinsmen goes, in default of kinsmen, to her husband. 
Mamed sisters shall share with kinsmen. Thus the law relating 
to the partition of stridhana has been laid down.”" ‘ In default 
ot daughters etc.’] the meaning is that the nuptial gifts, yautaka 
received at the time of marriage, and wealth given by the' father, 
belonging to the mother, goes in default of her daughter, to the son 
Wealth other than these goes, when she is dead, to the son and 
daughter together; this has been stated before. Gi ven by kinsmen] 
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what was given by persons other than the father belongs to both 
the brother and the sister; moreover^ if unmarried^ she takes an 
equal share. ^ The sister, etc.*^, means that if she is married, she 
shall take only a very little portion. ' In default, etc/] on failure 
of a daughter's son, etc., the wealth of the woman goes to her hus- 
band. Manu : It is declared that the wealth of a deceased childless 
woman married in the forms denominated Brahma, Daiva, Arsha, 
Graudliarva and Prajapatya shall belong to her husband. But the 
property of a deceased childless woman married in Asura and the 
otlier forms of marriage, is declared to go to the father and the 
mother. Childless] destitute of children. Gautama: ‘'The 
>sister’s sulk a goes to the brothers after the mother; some say 
before her.^] - Tliis refers to wealth obtained at the three forms of 
marriage, Asura, etc. Baudhayana : " The property of a deceased 
maiden, the uterine brothers tliemselves shall take; in default of them, 
it becomes the mothers ; in her default, it becomes the f ather^s/^ 

-I^AiiTiTioN OF Concealed Wealth. 

On this subject, Yajhavalkya says : "When property withheld 
from co-heirs by one of them comes to light after division, the 
co-heirs shall divide it ill equal shares; this is fixed. 

Kiityayana: "Bhrigu has ordained that property withheld 
from one another, as also property ill-distriWted and wealth 
acquired afterwards should be divided in equal shares. Whatever 
is enjoyed by one among the undivided co-heirs should not be 
changed from him In equal shares] in equal allotment, as pre- 
viously stated, Wha,t is enjoyed] enjoyment of concealed property 
which is common. The meaning is that he need not pay. 

Partition among BEOTHEiis of different Castes. 

On this subject Manu: "(The sou of the) Brdlimini (wifej 
shall take four shares, the son by a Kshatriya wife three, the son by 
the Vaisya two, and the son by the Sudrd woman In the 

Mahabharata, it is said: "The wealth of a Kshatriya should be 
divided into 8 parts, 0 Yudhishthira. The son by the Kshatriya wife 
shall take four sliares out of the paternal estate as also the imple- 
ments of war which were possessed by the father. The son by the 
Vaisya wife shall take three shares, and son of the Sudra shall take 
the eighth portion (/,e., one share). Likewise the wealth of a 
Vaisya should be divided into five parts, 0 Chief of Bharata ! Pour 
shares of the paternal wealth should be tken by the son of the 
Vaisya wife. O Bharata, a fifth portion (t.e., one share) belongs to 
the son ])y the Siidra- wife.^^^ This applies where the Brahmin 
has four, the Ivsliatriya three, and the Vaisya two. 
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Implements of war] as liorse, sword^ etc. So also Vishnu: 

If there exist sons (of all the other castes) except the Sudra. son, 
then they should divide the wealth into nine shares. This applies 
even to the case of the Kshatriya/^^ Brihaspati : Land acquired 
hy acceptance of gift should never be given to the son by a 
Kshatriya wife ; even if the father give it to him, the son of 
the BrahmiQi may take it from him when the father is dead.^^^ 
Vriddha Manu : Let the sons of the Brahmin! take the land 

obtained by literature; but all the sons of the regenerate classes 
take the house, as also land regularly descended from ances- 
tors.*’^ Acquired by litei^ature] obtained by acceptance of gifts 
for performing sacrifices and teaching. Sons of the regenerate 
classes] belonging to the three castes, Sankha: ‘^The son of a 
Sudra woman does not take any share. What his father may 
give him, that alone is his share. Let the father give him a bull 
and cow, black iron, black grains excepting sesamum.'-’*^ Manu: 

Whether he has sons or no sons, nothing more than a tenth part 
shall be given according to law to the son by a Sddni wife. The 
son of a Siidra wife does not take the wealth of Br.ihrairis, Kshatriyas 
or Vaisyas. Whatever the father gives him, that alone shall be his 
property.”^ Having sons] having sons of the three (regenerate) 
classes. Having no sons] destitute of snch sons. Does not take 
the wealth] means, according to the Kalpataru, that he is not 
entitled to more than a tenth share even though the father was very 
much pleased with him. Parijata says that the son by a married 
Sudra wife, though he is possessed of very excellent qualities, does 
not take any share. Brihaspati : The dutiful and virtuous son 
born of a woman of the Sfidra class to an issueless man shall receive 
maintenauce; the sapindas shall take the residue.^’^* Issueless] 
having no son of any of the three twice-born classes. Sapindas] 
those near; in default of them, those distant. This applies if the 
Slidra woman is not married, for it is found in the chapter relating 
to unmarried woman. Manu : The son of a Sfidra by a female 
slave or by a female slave of a slave, takes a share if permitted ; 
thus is the law settled.^^ ^ Ydjhavalkya : The sou of a Sildra by 
a female slave takes a share by (the father’s) choice, when the father 
is dead.’’ ^ The son of a Sddrd by an unmarried female slave gets 
a share at the choice of the father. But after the father be shall 
get half the share of a sou born of the wife. Accordingly, If he 
is brotherless, he shall take the whole, in the absence of the 
daughter’s son”.^ The meaning is that if there are no sons or 
daughter’s sons of a S-fidra by a married woman , the son bj^^ an 
unmarried woman takes the whole. Gautama : The case of sons 
of the pratiloma class is similar to that of the son by a Siidra 
woman.” ^ A son begotten by a S-fuiri on a woman, of the Vaisy4 
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and the other classes, shall, like a son by a Sddra woman, get 
maintenance, ploughshare and the like. 

Partition op Sons born after Partition. 

The son born after partition is of two kinds : he who was in the 
womb when partition took place, and he who was (conceived andj 
born after partition. . Of the first, Y^jhavalkya says : ■ The son 
born after partition of a woman ecjual in class is a sharer ^ or a 
partition may be again made of the present wealth corrected for 
both income and expenditure.'^^ Is a sharer] is worthy of a share. 
Of the present wealth] of the wealth visible, or both visible and 
invisible. Income] subsequent acquisitions. Expenditure] subse- 
quent expenditure. Corrected] i.e., from the original wealth 
diminished by the subsequent expenditure and increased by the 
subsequent income. 

Halayudha says that this alternative has reference to the son 
good or bad in quality. Vishnu : ''The sons that are divided from 
the father should give a share to the son born after partition."^ 
The meaning of this is similar to the previous one. 

Of the second, Manu : " The son born after partition shall 
take the paternal wealth alone. Or he shall divide with such of the 
brothers as are reunited with him."^ Just as a son who is in the 
womb when partition took place receives (a share) from the brothers, 
so the son (born after partition) does not receive (from them) ; this 
is indicated by the use of the yvovd alone. But he takes only the 
share of the father. The special distinction is this. If he wants 
to get his share and the father is desirous to make partition, 
then the shares of the father and the son born after partition 
should be made in the father's wealth. But if the father be dead, 
his entire share belongs to the son born after partition. The 
meaning of the text is that if the father is reunited with his 
brotiicr or his sons, and then dies, the son born after partition 
receives his father's share from them. Brihaspati : "The younger 
brothers of those who are separated from their father, whether 
born of co-wives or of the same mother, obtain their father's share. 
The son born before (partition) has no right to the father's property ^ 
and the son born after partition has no right to the wealth of the 
brothers." ' Sons born after (partition)'] the meaning is that the 
sons born subsequent to partition, even if many in number, take 
their father's share. Born before] means, divided (with the father). 
Accordingly, " What is acquired by the father himself, divided from 
his sons, belongs entirely to the son born after partition; those born 
previous to partition are declared to have no claim. As in the 
wealth, so in the debts likewise, in gifts, mortgage and sale, they 
have no claims on each other, except for pollution and libations of 
water."® 
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Tlie summary is this : son who is in the womb at the time 

of partition and born subsequently shall be given a full share by 
the brothers contributing eacFi from his own share and making the 
share equal. The other son born after partition takes the share of 
the father ; this is the view of Manu and others. 

Of Sons. 

On this subject^ Yarna: Sons are declared to be of twelve 
kinds by the sages who know the principles^ of things. Of these six 
are bandhus and heirs^ and six are not heirs but kinsmen. The 
first is the son begotten by a man himself; the second is declared 
to be the son begotten on the wife ; the third is the son of the 
appointed daughter ; thus those who know the law have declared ; 
the son by the twice-married woman is the fourth and the son of 
a damsel is the fifth; the sixth is the son of concealed birth in the 
house ; these six are declared to offer the piiida. The deserted son, 
the son of the pregnant bride, the adopted son, the son made; fifthly, 
the son bought and the self-given son. These six of mixed origin 
are kinsmen but not heirs/^^ Ndrada : ‘^Twelve sons have been 
declared: the legitimate son, the son of the wife, the appointed 
daughter's son, the damsers son, the son of the pregnant bride, the 
son o£ concealed birth likewise, the son of the twice-married 
woman, the son rejected, the adopted son, the son made, the son 
bought and the son self-giveii.^^ Of these, six are heirs and kinsmen, 
and six are kinsmen but nob heirs. The one preceding is conside^red 
the eldest and the succeeding one is considered the younger ; these 
succeed in their order to the wealth of the deceased father. In 
default of the one preceding, the one succeeding takes the 
wealth.’^^^ The meaning is that in default of the one previously 
mentioned, the one subsequently named is the heir. Manu: 
'^The self-existciit Manu has declared twelve sorts of sons of men. 
Of those, six are bandhus and heirs, and six are kinsmen but not heirs. 
The legitimate son, the son of the wife, the adopted son, the son 
made, the son of coiicoaled birth, the rejected son, these six are 
heirs and bandhus. The dainseFs son, the son of the pregnant 
bride, the son bought, the son of a twice-married woman likewise, 
the son self-given and the son by a Sildra woman, are the 
six kinsmen but not heirs.'*’ ^ Baudhayana: Partition of wealth 
has been ordained in the case of the legitimate son, the son of the 
appointed daughter, the son of the wife, the son adopted, the son 
made, the son of concealed birth and the son deserted ; the family 
name is declared to belong to the damsel’s son, the son of the preg- 
nant bride, the son bought, the son of a twice-married woman, 
the son self-given, and the son of a Siidra ■woman.” J3evala, after 
mentioning the legitimate son, the son of an appointed daughter, 
the son of the wife, the damsePs son, the son of concealed birth^ 
the deserted son, the son of the pregnant bride, the son of a twice- 
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married woman, the adopted son, the son self-given, the son made, 
and the son bought, says : These twelve kinds of sons are de- 
clared for the continuation of lineage ; sons begotten by one- 
self, sons begotten by others, and sons got by chance likewise; of 
these, the first six are heirs and kinsmen and the other six succeed 
to their fathers only. The rank of the sons is indicated by the 
order in which they are inentioned. All these sons are declared to 
be heirs of a man who dies without legitimate issue. But if a 
legitiniciLe son be afterwards born, there is no deduction for primo- 
geniture for them. Those among them who are of the same caste 
(with the aurasa) are takers of a third part ; if they are of inferior 
caste, they should live dependent on him, being provided with food 
and raiment/^ ‘ Vishnu, after defining the legitimate son, the son 
of the wife, the sun of the appointed daughter, the son of a twice- 
married woman, the son of a damsel, the son of concealed birth, the 
son of a pregnant bride, the adopted son, the son bought, the son 
self-given, the son oast off, and the son found in whatever manner 
says : Of these, the one first in order is superior ; he alone is the 

heir; he should protect the rest. ^^2 The son begotten by oneself 
is the first in rank ; the son of the wife is the second ; the son of 
an appointed daughter is the third ; the son of the twice-married 
woman is the fourth ; the son of a damsel is the fifth ; the son of 
concealed origin is the sixth; the son of a pregnant bride is the 
seventh; the adopted son is the eighth; the son bought is the 
ninth; the son seif-given is the tenth ; the son rejected is the 
eleventh; the son by a Sfidra woman is the twelfth; the son made 
is the thirteenth. Others think that the son by a Sddra woman 
is the thirteenth. On the point of discussion, Vishnu himself 
says: ^‘^The legitimate son, the son of the wife, the son of the 
appointed daughter, the son of concealed origin, the son of a 
damsel, the son of the- twice-married woman, the adopted son, the 
son bought, the son made, the son self-given, the son of the 
pregnant bride and the sou rejected; of these, the one succeed- 
ing, in default of all preceding, offers ’the pinda and takes the 
wealth.'’^ Yajnavalkya : The aurasa is the son begotten on a 
lawfully wedded wife; equal to him is the son of the appointed 
daughter; the kshetraja is the son begotten on the wife by one of 
the same gotra or by another. The gudh^ja is the son secretly pro- 
duced in the house. The kanina is one produced by an unmarried 
damsel and is cousidei’ed the son of the maternal grandfather; 
the paurnabhava is he who is begotten on a woman, whoso first 
marriage had been coDSiimmated or not ; he whom his mother 
or father give in adoption is the adopted son; the son bought 
is ho who is sold by them. A son made is one adopted by 
a man himself. The son given is one who gives himself. The 
son of the pregnant bride is the son of a woman married when 
pregnant; he who is forsaken and received (as a son) is the 
son rejected. Of these, the one succeeding in default of all the 
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preceding^ offers the pinda and takes the wealth.'’^ Lawfully 
married wife] the woman of the same caste married. The son 
"begotten by a man on a woman of the same class married by him 
is the aurasa, as he is defined as such. The second is the son of the 
appointed daughter. The third is the son of the wife ; he belongs 
to the owner of the soil if be is anxious for a son ; and he belongs 
to the owner of the seed if he is desirous to have a son ; if both be 
desirous of issue, he belongs to both. The son of concealed birth is 
the fourth ; he is of the mother’s class ; and belongs to the mother’s 
husband. The son of a damsel is the fifth ; he belongs to the mater- 
nal grandfather if he is destitute of issue ; and to the mother’s hus- 
band if he has no issue. The son of a twice-married woman is the 
sixth; he belongs to the person who marries her for the second 
time. The son adopted is the seventh y ho belongs to him who 
receives him. Tiie son bought is the eighth ; he is the son of the 
buyer, because he is given by his mother or father after receiving 
money and is accepted by the purchaser as his own son. The son 
made is the ninth j he is the son of the man who having no son, 
likes to be a father and takes him as a son, the latter being willing 
to become his son and behaving like a servant. The son self-given 
is the tenth; he is the son of the person to whom he, destitute of 
father aiid mother or foi’saken by them from ongei’, etc., gives him- 
self of his own accoi’d. The son of the pregnant bride is the 
eleventh ; as he is accepted while yet in the womb, he becomes the 
son of the person who afterwards marries her. The son deserted is 
the twelfth ; he is the son of the person by whom he is accepted as 
a son, when he is deserted by his mother, father or others on 
account of poverty, etc. 

Brihaspati : One alone, i.e., the aurasa, is pronounced to be the 
owner of the wealth ; the appointed daughter is declared to be equal 
to him ; but the other sons are to be maintained.” ^ Maim : '' One 
alone, ie., the aurasa is the lord of the father’s w^ealth ; let him, how- 
ever, give maintenance to ’the others out of charity.”^ Charity] 
compassion. Maintenance] livelihoo d . 

If the appointed dauglitex* be born first and the aurasa son be 
born afterwards, he is an equal sharer with her. He himself says 
that : If, after a daughter had been appointed, an (aurasa) son be 
born, the partition in that case shall be equal ; for there is no primo- 
geniture for women.” Kilty ay ana : If an aurasa son is born after- 
wards, the rest, if of equal caste, take a third share ; but if of 
unequal in caste, are entitled to food and raiment only.”^ This 
partaking of a third share applies to the kshetraja ; for as is stated in 
the Brahma Purj£na : The aurasa son, though born afterwards, shall 
enjoy all the wealth; the kshetraja sliall enjoy a third portion and 
the son of the appointed daughter, a fourth.” Others say that this 
text refers to the adopted son possessed of very excellent qualities. 


i Yajnavalkya, IL 128 — 131 , ^ Mann, IZ. 134 
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Premising the adopted son, VasisMia says ; ''After a son is taken 
in adoption, if an aiirasa son is born, lie becomes the partaker of a 
fourth part, if the estate had not been spent in the performance of 
virtuous acts.’^^ 

Here, the power to take the whole property, even where other 
SOBS are alive, belongs only to the aurasa son, as is laid down by 
Mann and all the others ; it is also laid down by the same authors 
that they take shares in it. This inconsistency should be explained 
thus : in case the legitimate son is possessed of good qualities, the 
entire wealth shall be taken by him alone; if the legitimate son is 
not possessed of good qualities and if the rest are possessed of good 
qualities, the property should be taken by them in the manner laid 
down. Thus the inconsistency allotting greater and less shares 
laid down by the same sages to the adopted son or the kshetra.ja 
should be reconciled by taking into consideration his possession of 
good qualities or being devoid of them. The inconsistency also of the 
texts of Vishnu and Yajnavalkya inculcating the order in which ^ 
they should perform sraddha should be reconciled by taking into ’ 
consideration the possession of good qualities and the want of them, 
or recognising their rights alternatively. 

Kegarding partition between sons of the same mother by 
different fathers, Vishnu says: '^The allotment of shares to sons 
(born of the same mother) by different fathers shall be according to 
their fathers. What is the property of one^s father, that son 
alone takes and no other. All the sonless persons have been declared 
in the Sraddha Chintamani, and (therefore) it is not treated of here. 
Those sons who are adopted not in the mode pointed out in the 
Sastras do not share the wealth, for they.^ are not regarded as 
real sons. 

Succession to the Property op one who dies leaving no Sons. 

On that point Vishnu : " The wealth of one dying without issue 
goes to the wife ; in default of her, it goes to the daughter ; in her 
default it goes to the mother; in her default, it goes to the father ; 
in liis absence, it goes to the brother ; if there are no brothers, it 
goes to the brother's son ; in default of them, it goes to the bandhu^; 
in their absence, it goos^ to the sakulyasrin his default, it goes^'to 
the fellow-student ; in his absence, it goes to the king, excepting the 
property of the Brahmin/'’^ Hera 'bamPnis^ are the sapindas. 
Sakulyas are men of the same gotra. Bribat Manu : " The sapinda 
relationship extends to the seventh degree; but the samanodaka 
relationsliip extends to the fourteenth degree ; some say that it 
extends as far as the family and name are known.^^^ Dying without 
issue] without son, grandson or great-grandson. ^I’he right to 
perform sniddlia being established in the order laid down in the 
text, The son, the grandson or the great-grandson the right to 
succeed to the wealth wdiich is similar to it is also settled. 


^ Vasishtka, XV. 9. 
7mhnu, XVIL 23, 
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The Eight of the Wipe. 

On this subject Vriddha Manu : A childless woman^ keeping 
the bed of her lord inviolate^ and engaged in (inoritorious) vows 
shall alone give the pinda and take the entire share.^^^ Brihas- 
pati also says: ^‘^The wife of a man dying without issue takes his 
wealth/ even though there be sakulyas^ the father, the mother and 
uterine brothers. The chaste wife dying before her husband takes 
away his consecrated fire ; or if the husband die (in her lifetime) the 
chaste w^if e takes his wealth ; this is a primeval law\ Having taken 
his moveable as well as iimnoveable property, gold, the base metals, 
grain, liquids and clothes, she shall cause to be performed monthly 
and six-monthly sraddhas, etc. She shall honor the paternal 
uncles, tli.e spiritual preceptor, daughter’s sons and her hiisbamVs 
sister’s sons, maternal uncles, and old persoms and guests and 
females of the family. The king shall mete out to tliose of her 
sapindas or bandhavas who, becoming her enemies, injure her 
wealth, the punishment awarded to robbers.”^ By the enumeration 
of sraddhas, it is meant that she shall perform the obsequies, anni- 
versaries, etc., of the deceased, Tlie meaning is that she shall take 
the entire wealth. This applies to the case of the property of a 
husband separated (from his co-heirs), l^ativrata] virtuous woman 
and not ^ following her husband ’ : for it it meant a woman 
practising sati, there is no possibility of a woman taking the 
wealth. Thus the chaste wife is entitled to the property, in 
default of (heirs) down to the great-grandson of the husband. 

Where the husband is undivided, Sankha says: “To the 
childless wives of brothers and of sons, who conduct themselves 
aright, the venerable owner should give mere food and gainnents 
not tattered.”^ H^rita says*. “A young widow is untractable ; 
but property must always be given to her that she may spend her 
life.” Bcilarupa says that this relates to a reunited husband. 
Where the husband dies undivided, he has no share at all ; what 
can she take? It cannot be said that she is entitled to a share, for 
there is no text giving her a share, nor could it bo said that these 
texts themselves ordain for her a share ; for these are appropriate 
even with reference to the wealth of the divided husband. 
Therefore alone it is directed by Vasishtha : Partition of heritage 
among brothers to wait until the childless wives begot sons.”'"' 
It has been thns commented on by Eatn^kara and others : a share 
must be reserved, in a partition among her brothers-in-law, to 
the son wdio may be born of the ■widow’-ed wife wdio is pregnant 
by her husband ; the share is to be taken by the brothers-in-law in 
case no son is born to her. 

It is said in the Mahjibharata: “For women, tlie heritage of 
their husbands is declared applicable to use. But let women never 


^ II. Cole. Dig., 535, OGOOVm. MI. Cole. Big., 538, CCOCXII. 
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Wastie] giving or soilings 


tnake waste of tlieir liusbaniPB wealth/^ ^ 
etc.^ a,t tlieir pleaBure. 

In default of the wife^ it goes to the daughters, by the text of 
Vishnu^ previously cited. 

Narada also : In default of the son, the daughter (succeeds) ; 
for she perpetuates the race as the son ; since both the son and the ’ 
daughter are the means of continuing the father ^s line/^^ Manu 
also : The son of a man is even as himself ; and the daughter is 
equal to the son ; how then can another take the wealth, when she, 
his own atrnan, lives Brihaspati also: The daughter, like 
the son, springs from the various limbs of men ; how can another 
man take her father^s wealth (when she is alive) ? But what kind 
of such daughters takes the wealth of her father is laid down by the 
same author : Being of equal class and married by a man of 
like class, virtuous and devoted to obedience, the daughter, whether 
appointed or not appointed, shall take the property of her father 
who leaves no son.^^ ^ Balarupa says that the order here is that 
laid down in the text of Parasara : The wealth of a sonless mau; 
his maiden daughter takes : in default of her, the married 
daughter/’** All these do not relate to the appointed daughter ; 
for the term ^or not appointed’ has been used. Nor can it be said 
that the word ^ Akrita^ means appointed in thought as daughter, 
for Mann, has ordered that such a daughter shares the wealth 
equally oven with a son 

Ill default of the daughter, it goes to the mother, according to 
the text of Vishnu. Brihaspati also : The wealth of a son who 
dies leaving neither widow nor sons, the mother takes ; or the 
brothers by permission By permission] by the mother’s permis- 
sion. Here the terra ^mother’ is indicative of even the father. 
Therefore, Parijata says that ^ by permission ’] means ^ by the per- 
mission of the father and mother’. Brihaspati : Just as she has 
ownership in her father’s wealth although kinsmen exist, so also 
her son has ownership in the maternal grandfather’s estate.” 
Manu: The daughter’s son shall take the entire wealth of 

the sonless father; he should offer two pindas, to his father and 
his maternal grandfather,”^ These two texts apply when there 
are neither father nor mother in accordance with the order pre- 
scribed in ^the wife ; the daughter, etc.’. Manu also : The mother 
shall take the wealth of a son dying childless; and when the 
mother is also dead, the paternal grandmother takes the wealth.” 
The meaning is that the mother takes the wealth of a son who 
leaves no heirs down to the daughter; the maternal grandmother 
takes in default of persons to the extent of sakulyas ; for in default 
of the mother, the right of the father and the rest is established. 


n- Oole. 528, COCGII. 
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In defaulii of the mother^ it goes to the father, by the text of 
Visliijii. On the same subject, Manu also : The wealth of a soil- 
less man, the father takes or the brothers/^ ^ 

The right of the brother is known from the text of Vishnu. 
On this subject Gautama: The wealth of deceased (brothers) 
goes to the eldest brother.'’’^ Manu: To the nearest sapiuda, 
the inheritance next belongs.” ® Apastamba : The near sapinda 
is entitled to the wealth of an issueless person ; in default of him, 
the distant one ; in his default, the preceptor ; in his default, the 
disciple.” Yajfiavalkya: ^^The wife, the daughters likewise, 
both parents, brothers likewise, their sons, gotrajas, bandhus, the 
disciple, and the fellow-student ; of these, in default of the preced- 
ing, the succeeding takes the wealth of a man dying without male 
issue; this rule applies to all classes.”^* Both parents] here if a 
doubt arise as to the order, the mother takes first and in her default, 
the father ; for it has the same origin with Vishnu’s text. Their 
sons] brothers’ sons. Without male issue] haying no sons, grand- 
jm.,or great-grandson. K^ty^ana : Where a man dies sepa- 
rated from his co-heirs, his father takes his wealth in default of sons ; 
or the brothers, or the mother or the maternal grandmother in order.” 

Paithinisi : The property of an issueless man deceased, goes 
to the brothers ; in their default, his parents shall take it/’® 
Devala : Let uterine brothers divide tlie wealth of a sonless man ; 
or the daughters equal ; or the surviving father, or (half) brothers of 
the same class, or the mother or the wife in their order ; in the 
absence of all these, the nearest sakulyas shall take.”^ Equal] 
uterine brothers. Brothers of the same class] brothers by a 
different mother. To reconcile the texts of Vishnu and Ydjnavalkya 
with this of Devala, the term Mn order’ in the text of Devala is 
commented on by HaMyudha as meaning ^ in the order laid down 
by T^jnavalkya’. The opinion of the author of the Kalpataru is 
the same, for he quotes the texts of Vishnu and Ydjfiavalkya after 
that of Devala. But that is not satisfactory ; for the adopting of 
the order given by another abandoning the order given by oneself 
on the ground that the text supporting the latter could be 
construed in support of the former is objectionable as preferring 
the remote to the immediate ; also because even then, the conflict 
with the text of Paithinisi cannot be removed. Therefore, Batnd- 
kara states that the order laid down by Vishnu and Ytijnavalkya 
applies to property acquired by ancestors, and that the order laid 
down by Paithinisi to property other than that. Baudhayana : 

In default of sapindas, sakulyas take; in the absence of these, 
the preceptor, or the disciple or the ritwik; on failure of these, 
the king.”® 

On default of sagotras, bandhus succeed, according to the text 

^ Maim, IX. 1S5. ® Yijfiavalkya, II« X35 and ISO*. 

» Gautama, XXVIII. 27. « 11. Cole. Dig., 536, COCCX. 
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of Y4ifia.valkya. Bandhus are of tliree kinds^ viz., one’s own ban- 
dlins^ father’s bandhus and mother’s bandhus. One’s own father’s 
sister^s son, one’s mother’s sister’s sons^ and one’s maternal uncle’s 
sons ; these should be known as atma-bandh4v^s. The father’s 
father’s sister’s sons^ father’s mother’s sister’s sons and father’s 
mothers’s brother’s sons ; these should be known as pitru-b^ndh^vds. 
The sons of one’s mother’s father’s sister^ the sons of one’s mother’s 
mother’s sister and the sons of one’s mother’s mother’s brothers ; 
these should be known as one’s matru-bandhns.” ^ These are 
entitled to succeed in their order. Balarupa is to the same effect. 
The king shall take (all heirless property) excepting the wealth of a 
Brahmin. Manu states that : The wealth of a Brd.hinin shall 
never be taken by the king ; this is settled ; but he shall take 
the wealth of the other classes in default of all heirs.”* Devala: 

The king shall take the wealth of a heirless subject in all cases, 
except the wealth of a Brahmin. But let the wealth of an heirless 
Brihmin be given to Srotriyas.”^ Heirless] having no one to 
inherit. Brihaspati: ^^The wealth of those KshatriyiJs, Vaisyjis 
and Sudrd,s who leave no son, wife or brother, the king shall take ; 
for he is the lord of all.”^ Baudhayana : Poison kills only one 
(t.e., ho who takes it) ; but the wealth of a Brclhmin kills the son 
and the grandson. Therefore the king shall never take the wealth 
of a Brdhmin.”^ Sankha and Likhita : The wealth of a Srotriya 
goes to Brahmins and not to the king.”® Parishad] BrJihmins. 

The summary of this is : The son (inherits) ; in his default, the 
grandson; in his default, the great-grandson ; in his default, the chaste 
wife ; in her default, the daughter ; in her default^ the mother ; in 
her default, the father ; in his default, the daughter’s son ; in his 
default, the brother ; in his default, his son ; in his default, the near 
sapinda ; in his default the remote sapindas in their order ; in their 
default, the near sakiiiyas ; in their default, the distant sakulyas j 
in their default, the maternal uncle, etc. In default of all, the pro- 
perty goes to the king, except the wealth of a Brahmin. Brahmins 
are entitled to take the wealth of a Brahmin. 

Y4jSavalkya: ^^The heirs of a hermit, an ascetic and a per- 
petual student are, in their order, the preceptor, the virtuous disci- 
ple and fellow-student and brother in holiness.”^ In their oi'der] 
in the inverse order. The preceptor takes the wealth of the per- 
petual student who is living in the preceptor’s house ; the virtuous 
disciple,, of an ascetic. The hermit alone who is recognised as 
a brother takes the wealth of a hermit. There is no possibility of 
a hermit and an ascetic getting the paternal grandfather’s wealth, 
etc., from the text : Persons who have entered another order are 
not entitled to share.”® But the property of a hermit is what he 
has gathered for a year ; the property of an ascetic is cloth for 

^ Attributed to Baudh%ana but uot found in bis Institutes. 
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covering fclie privy parts, etc. Sanklia : Stridliaiia must not be 
taken by tbe king, nor tlie wealtli of infants, nor the property of 
woman received in the six modes, nor the paternal wealth of 
iafants.^^^ Keceived in the six modes] defined as ^before the 
nuptial fire, etc/. Manu : The king sliould protect the property 
of infants got by inheritance till he returns from the house of his 
preceptor or till he has passed his minority 

Paktition op Wealth of Keuniteu Pakcenekb. 

On this subject, Brihaspati : Where one, after divsion, lives 
again with liis father, brother or paternal uncle out of affection, 
then he is termed reunited/’^ One’s property belongs to all; our 
property belongs to all, this is re-union ; that is to be inferred by 
their joint transactions. It produces right of ownership in all the 
property that had been or that will be acquired by even one of 
them, Prak^sa states that the reunion is the mixing of wealth 
after division only between the father, brother and paternal uncle, 
by the force of the restrictive enumeration. That is not sound; 
for owing to the force of the word ^ again’ implying repetition, the 
word ‘^reunion’ can with ease be taken to denote only the subse- 
quent putting together of wealth once divided. 

Therefore reunion may be between paternal uncle’s sons even, 
who were once parties to the division. Therefore the enumeration 
of the father, etc,, is only explanatory. Therefore, alone the 
Ratnakara and the others say that the term ^ va ’ (or) indicates 
iiiconclusiveness. The moderns, however, say that rounion con- 
sists in the union of men having separate wealth, this* construc- 
tion being easier, and not in the union of men wdioso wealth was 
once divided, that construction being more forced. And men 
may have separate wealth either naturally or by mem^ of partition. 
But this reunion depends only upon the consent of those who 
reunite. 

But reunion may take place oven between persons who are 
naturally separate in wealth and not (between co-heirs) after parti- 
tion only. Otherwise, one who is separated from the father cannot 
be reunited with a brother born after partition. It cannot be said 
that they caimot be reunited; for persons are seen to be so i*eiinited. 
Where a parcener is a minor, reunion should, like partition, take 
place with the consent of the mother; owing to the similarity of the 
transactions. 

Accordingly, Where brothers, once divided, live again to- 
gether out of auction and make a second partition, there is no 
right of primogeniture. If any one of them die or enter the order of 
an ascetic, his share shall not be lost ; it is declared to belong to the 
uterine brother. She who is his sister deserves to get a share of it. 
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Tliis law applies in the case of a man dying without issue^ wife 
nor father. Where one of the reunited parceners acquires wealth 
by learnings valour^ etc., two shares should be given him and the rest 
shall be equal sharers/^ ^ (Living) together] being reunited. 
Primogeniture] no larger share (should be given to a parcener) 
even if there exist any cause for giving him a larger share, 
Le.y being the eldest. In the case of property acquired by 
learning, the same author lays down a distinction by the text 

any one, etc.^\ If any one of the reunited parceners be- 
comes incompetent to share, either through death or entering into 
another order, his share shall not be lost. In answer to the question 
who takes the share, the author states that it belongs to the uterine 
brother. The meaning is that it belongs to the reunited uterine 
brother ; for it can be easily settled to have the same origin with 
the text of Manu : Uterine brothers as well as reunited brothers 
and uterine sisters having assembled together shall divide it in equal 
shares/^® So the purport is that non-reunited brothers, though 
uterine, do not get it. Some, however, say : If, after reunion of 
parceners, a part of whose wealth had been divided, one of the 
reunited dies, it should be thought that even in respect of the 
undivided property, partition by ascertainment of share has been 
made and his >share fixed on that principle of sthdliptiWca* The 
share shall be taken by the uterine brother reunited ; because, 
it is there alone that the exceptional rule in ‘ of the soilless man, etc/, 
applies/^ 

This is unsound. The ascertainment of shares is not the 
desired result of partition; for that is accomplished in respect of 
those living at the date of partition. But actual division of proper- 
ties (is the desired result); and that cannot be achieved by the 
mere ascertainment of shares if the properties belonging to every 
share are not denoted by casting of lots. Therefore, when one 
coparcener dies, the right of the survivors to the entire property is 
either extinguished or is reduced or creates a right in them to his 
property. This is the result of partition. It consists in the recogni- 
tion of the fact what has fallen to your share does not belong to 

and ^Svhat has fallen to my share is not yours That is the 
partition made by the casting of lots. If it be not duly made, then 
the whole property is divided ; if it is duly made, then the principle 
of ascertaining whether all the rice is boiled by examining only a 
portion of it, applies, for the properties are diverse. 

Yajnavalkya says : One reunited to the reunited ; the uterine 
brother to the uterine brother ; shall give and take the share of one 
who is subsequently born or dead.^’^ Halayudha says: that ^jata’ 
means ^ born and alive\ Others interpret the texl3 thus : when the 

father and son reunite, and a son is born to the father subsequent 
to partition and the father dies, the son reunited shall give to the 
son born the father’s share/^ The meaning of the text is that the 
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share of the reunited deceased goes to the surviving reunited ; 
])ut that where there has been a reunion among uterine brothers and 
step“brothers> to the uterine bi’other alone* Thus even in case of 
reunion of tho son and the father, then the son reunited with the 
father alone takes the father's share even where there are other 
divided sons. The son not reunited does not take ; because the 
rule ^^of the reunited the reunited^’ has no limitation and because 
reunion of father and son is also spoken of hy the text : '"the son 
who being divided with his father, etcJ\ This is indeed sound, for 
the right of other sons to the father's wealth is barred by the fact of 
partition ; but the right of the reunited son has been created by 
the reunion. Nor could it be urged that this is wrong because the 
exceptional rule says; ^this law regards the sonless' ; for that 
text does not apply to the case of sons born after reunion. Tho 
gist of all that has been said is that tho sons born after partition 
take the share of the reunited father and in default of them, the 
reunited son or brother but not the son not reunited. Manu says : 
^^Tlie son born after partition shall alone get the father's share or 
shall share the property with those living in reunion with him/'^ 
From the latter half of Mann's text, it is established that he alone 
takes the fatlior'vS wealth and that in default of him alone the right 
of those not reunited is tenable. Hence alone it is also said: ^^The 
son born before partition has no right to the paternal wealth, nor 
he born after it to the wealth of his brothers.'^* If it be ui’ged 
that -where one after division with sons lives in reunion wdth his 
brother and dies leaving no son born after division, his share 
would be taken by the brother reunited and not by the sons pre- 
viously divided^ we truly reply so. 

Where there is a step-brother reunited and a uterine brother 
not reunited, Yajhavalkya says : step-brother reunited may take 

the share of his step-brother but not one not reunited; a uterine 
brother takes though not reunited, but not one born of a different 
A stGp-i3rother being reunited takes the share of his 
reunited brother, but does not, if not reunited. But a uterine 
brother takes though not reunited. The word Svealth ' should 
be supplied. Tho reading ^ a step-brother does not take' is easily 
understood, ^ Nanyamatrija ' (but not one of a different womb) is 
only a repetition* Thus the fact of reunion in the case of the step- 
brother and the fact of being born of the same womb in the case 
of a iifcerine brother are in effect said to be the causes of their 
taking the wealth. The meaning (of the first verse) is not that the 
step-brother does not take the wealth of tho step-brother though 
reunited; for that would counteract (the effect of) the reunion and 
would make this text of the Smriti based upon a supposed passage 
of the Vedas even when it is possible to base it on mere reasoning. 

Narada says : The share of the reunited goes to tho reunited 
alone. In their default it. goes to the heirs, and in the case' of the 
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sonless it goes to others.^^^ The shameva] to the reunited alone; 
otherwise] in default of the reunited. The share goes to the heirs^ 
t.e., the sons. Where sonless reunited parceners die, the share goes 
to the other reunited parceners. This is the meaning. The mean- 
ing of the first half is not that the share of the several parceners 
at the time of the reunion should be recognised and allotted to 
them at the second partition ; for equality having been created by 
reunion this restrictive rule would have to be supported on the 
hypothesis of some invisible benefit. Sankha says : If one of 
the brothers die sonless or turns sanyasiu, the rest shall divide his 
wealth save what belongs to his wife and shall maintain liis women 
for life if they keep the bed of their lord inviolate. In the case 
of others they shall take it forcibly. If there be his (unmarried; 
daughter his wealth shall be allotted to her maintenance. She 
shall enjoy her share until marriage^ and afterwards her husband 
shall support her.-^^® rest of the reunited brothers of others 

and those who do not keep their beds inviolate, of unchaste 
women. It] the stridhana wealth. By this it follows that not only 
is maintenance to be refused to them^ but also that their stridhana 
wealth should be forcibly taken. The daughter here contemplated 
is a maiden. Her maintenance should be given out of her father^s 
wealth until marriage. This is the meaning. Katyayana says: 

The reunited of the x'eunited and the separately living of those 
separately living should in default of sons be regarded as each 
other’s heirs.”® The expression ^in default of sons’ explains 
when the alleged right of one to take the wealth of another on his 
death accrues. The meaning is that they succeed to each other’s 
wealth in default of issue. Therefore, the brief gist of this discus- 
sion is this : Where there is a reunited parcener and his son, grand- 
son or great-grandson born subsequent to the previous division^ he 
alone takes the deceased’s share. But if there be none such the 
widow (wife) possessed of chastity and aU other virtues and abstain- 
ing from the eightfold sexual gratification (takes). Any other 
wife, not unchaste, should be maintained, but does not obtain the 
share. His unmarried daughter should be maintained out of her 
father’s wealth until she is married. Even the father should be only 
maintained like the chaste wife. But where none of these exist, 
the reunited parcener obtains all the wealth of his deceased reunited 
parcener ; where step-brothers and uterine brothers reunite, the 
uterine reunited brother alone takes. Where F'‘"^p-brothers alone 
reunite and there are uterine brothers, the uterine brothers and 
step-brothers take equally. But where there is a brother of only 
one class, he alone takes. If the wealth acquired by learning by 
one of the reunited after reunion be divided, the acquirer takes 
two shares and the others reunited each a share, 

Prakdsakara says : Immoveable property and bipeds though 
self -acquired, cannot be given away or sold without convening ail 


* Found in Narada (XIII, 25-— 27). 
* II. Oole. Dig.,. 5S3, OOOOXX VII. 
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the sons. Those who are born, those who are not born and those 
who are in the womb require property for their maintenanee, and 
the deprivation of maintenance is condemned/^ ^ An exception to 
this is thus stated: ‘^Even one alone may give, pledge or sell irn» 
moveable property during distress, for the benefit of the family and 
especially for pious acts/^^ The meaning is that even divided 
• immoveable property can l)e given away or sold by one of the 
parceners in the case of common dangei', or for the marriage of a 
maiden. As for the text : All co-heirs are alike in respect of 
immoveablo property, whether they are divided or undivided. Any 
ono singly is always powerless to give away, pledge or sell.^^"^ 
Tliis is intended to lay down, that one singly is powerless in respect 
of property which has not been actually divided into shares, but is 
enjoyed in common and that where so divided, each can do inde- 
pendontly whatever he likes. Some others think that this passage 
is intended to lay down that the consent of even the divided par- 
ceners should he obtained to remove all suspicion of their being 
undivided* As for the text: Land passes with six formalities; 
the consent of the inhabitants of the village wdiore the land is, that 
of kinsmen, that of neighbours, that of dayadis and the gift of gold 
and water This also means that the consent of the inhabitants of 
the village, of the kinsmen and of the dayadis, is for making the 
gift widely known and that the consent of the neighbours is for 
removing all disputes, respecting boundaries. As for the gift of 
gold and water it is intended to lay down that where a sale is to 
be made it should be made in the forni of a gift by giving gold atid 
water, because of the prohibition of sale by the text : Idiere is no 
sale of immoveable property; it can be pledged with consent,’^ and 
of gift being eulogised by the text : Ho who accepts land given 
and he who gives land, both these do virtuous deeds and certainly 
go to heaven, etc.^^ 


^ I. Cole. Dig,, 4-11, XI and XTT. * I. Cole. Dio:., 4,11, XXXI i i. 

« I. Ibid, 458, LVI. ^ Not found.' 
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CHAPTER I. 

PAimTION OF Heeitaqk. 

1. Partition of Heritage, wherein the learned dispute in vari- 
ous ways about the interpretation of the texts of Mann and other 
sages, is to be explained by this treatise. 

2. Narada thus declares its definition Where the division 
by the sons of the paternal property is treated of, that topic of liti- 
gation is by the wise called partition of heritage.’^ ^ 

Paternal signifies what belongs to the parents; for the aflSx 
ya (in the term pitriy a rendered into ^^paternaP^) is added to the 
term pitri, which is the result of the uni-residual conjunctive 
compound (of two words mdtri and equivalent to mother and 
father, respectively). Because the division of the mother’s estate 
also has been in the sequel ordained (by Ndrada). 

Both the terms paternal and sons indicate any relation; 
for in the text, — ‘^The wife and the daughters also, — parti- 

tion by other relations also, of the property of the husband and the 
like, is ordained (by Yajiiavalky a). 

Accordingly, the terms father and the like, are not used 
by Mann in premising the subject in the following text : — 

Thus has been declared to you the law of man and wife based 
upon affection; listen now to the law of heritage, and to the mode 
of having offspring on failure of the true sou. 

Here again, by the term /^^law of heritage is intended the 
partition of heritage; for that alone is in the sequel explained (by 
Manu) after the laying down of its definition ; and because, in the 
introduction also, that only has been set forth as the topic of liti- 
gation ; thus, — The law of man and wife and partition/’ Accord- 
ingly also, Manu ordains in the sequel, the partition of the estate 
by any relative. 

3. The term heritage again, is said to be applied to the 
property to which (one^s) right accrues, solely by reason of (his) 
relation to the owner. Thus the author of the Nigh an tu says: — 
^^The property of the father which is to be divided, the sages call 
heritage/"* Here too the term ^Vfather^^ stands for any relation. 


^ Narada, XTIL 1. « Tajnavalkya, II. 135, 

» Mann, IX. 103. ^ 
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for the term heritage is used to denote also the estate of any 
other relative. Which is to be divided means which is capable 
of partition (and not which is to be necessarily divided) ; for other- 
wise tlie term ^Hieritage’^ would not include the estate which 
devolves on an only son or the like^ by reason of the absence of 
(actual) partition. 

As for what is said by Jiunitavahana, namely: — '^The term 
ddya (heritage) by derivation, signifies -what is given : hence the 
use of the term ddya and the verb dd is in a secondary sense ; inas- 
rnindi as there is a similaidty (of the secondary with the primary 
meaning of the term) in the consequence, namely, the accrual of 
another's right after the extinction of the right of a person who is 
dead Or gone to retmernent or the like. Rnt there is no abdication 
(as in the case of gift) on the part of the deceased or the like. The 
term ^^lioritage^^ (ddya) has a technical meaning, signifying wealth 
in which one’s right dependent on relation to the former owner 
arises on the extinction of his ownerslrip.^^ 

That is not sound : for if the meaning be admitted to be tech- 
nical, then the supposition — that the use of the term ddya and the 
verb dd is in a secondary sense — is useless ; because the meaning 
of a word is said to be technical, when there is utter absence of the 
meaning of its root. Nor can it be said that the meaning here is 
derivative as well as technical: because the inapplicability of the 
derivative meaning has been set out by (Jimntav^hana) himself. 
To assert that the meaning of a term is derivative as well as 
technical, after assuming a figurative meaning of its root is useless, 
involves the fallacy of mutual dependence, is against the order in 
•which meanings are naturally suggested by words, and is a rednctio 
ad alsunlum. By the insertion of the phrase on the extinction 
of his ownership in the definition of heritage, it becomes too 
narrow, because it wdll be established, that right arises by birth 
also. 

4. The term partition however, signifies the adjustment 
into specific portions, of the divers right which accrued to the entire 
estate. Hence the term partition is not used in cases of owner- 
ship of an only son, &c., in the wealth of t he father, and the like : 
‘^^the heritage has been obtained by such a person’^ is the expres- 
sion used (in such cases). Moreover, w^here a single chattel, such 
as a female slave, or a cow, or the like, is common to many copar- 
ceners, then also the meaning of the term '^partition namely, the 
adjustment of right into specific portions, holds good ; because the 
right of each (co-sharer) is made known by means of the service 
(of the slave) or the milking (of the cow) or the like, done at regu- 
lated intervals. Accordingly, it will be shewn that (in such cases) 
partition is to be made in the mode declared in the following texts 
of Briliaspati : — 

single female slave should be employed on labour in 
the house (of the several co-sharers) successively according to the 
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shai’es , . . . and water o£ wells or ponds is to be drawn for use 
according* to need , . . . such property (as is regularly not divisible) 
should be distributed by equitable adjustment^ else it would 
become useless/^ ^ 

5. The heritage, as described above, is ot two sorts, namely, 
unobstructed and obstructed. As the right of the sons, &c., to the 
property of the father and the like, accrues from the very birth, 
through the relation of sonship, &c., although the (previous) owner, 
such, as a father, is alive, — that is their unobstructed heritage ; 
because the existence of the (previous) owner does not constitute 
an obstruction. But the property of a deceased person who is 
destitute of male issue, and who was separated but not reunited, 
when it devolves on the father, bi'other, or the like, is called the 
heritage with obstruction ; for their right thereto accrues only on 
the cessation of the owner^s existence which formed the obstruction. 

6. But is not heritage in evexy case obstructed ? For it cannot 
be asserted that the right even of sons, &c., arises by birth alone 
while the owner is alive. 

Because if by birth alone the right of the sons and the like 
accrued to the propertj^ of the father, &c., then the property would 
be common (as well to the father, &c., as) to the sons and others as 
soon as they would be bornj consequently without their permission 
the father and the like could have no right to the establishment 
of tlie sacred fires, which can be acGomplished only by means of 
wealth. But this would be opposed to the following Sruti : — ^^One 
who is black-haired and to whom a son has been born shall establish 
the sacred fires.’*’ 

7. Moreovei’j the texts declaring the impartibility of what has 
been, previously to partition, received by favor of the father and 
the like would become unmeaning. For, if the gift has been made 
by the father with the consent of the sons, then the gift is made 
by all ; therefore the prohibition (of partition) becomes useless, in 
consequence of the very absence of the possibility of partition : 
again, in the absence of the consent (of the sons), no gift of joint 
property is possible. Hence the texts conceiming the affectionate 
gift and the like, by the father and others, would become unreason- 
able. 

8. Similarly, because without the consent of sons, also the 

affectionate gift by the husband and others to the wife and the 
like, would be impossible, and in case of their consent, the gift is 
made by sons also ; hence in the following text — What has been 
given by the affectionate husband to his wife, she may, even when 
he is dead, consume it or give it away, excepting immoveable 
property the declai-ation,— in the passage consume it or give 

it away ” — of the impai’tibility of what has been through affection 


Brihaspatij XXY , 83 and 80. 
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given, by the husband, would become meaningless. Noi’ can it 
be contended that the text does not intend to establish the affec- 
tionate gift in the undivided state, and its impart! bility ; but, by 
construing together ^Svhat has been given with “excepting 
immoveable property it establishes that even after partition, 
immoveable property shall not be given, through affection, by the 
husband to the wife, and even if given by him through ignorance, 
shall be resumed and divided by the sons and the like,— but that 
moveable property when given shall not be resumed is only a 
superfluous injunction; aud it signifies, as its purport, only the 
prohibition of gift through affection of immoveable property to 
the wife. Becjuise such a construction is unreasonable, involving 
as it does the connection of terms which are apai*t from each other. 
If the intention were merely the prohibition of affectionate gift of 
immoveables, then the other portion would become a superfluous 
pi'ecept which is another term for what is useless. 

9. Now the text, namely, — “ The father is master of all the 
gems, pearls and corals ; but neither the father nor the grandfather 
is so of the whole immoveable property — also the following text, 
w., — :^^By favor of the father, apparels and ornaments ai*e used; 
but immoveable property may not be enjoyed even by the favor of the 
father/^ ^ — must be admitted to imply the prohibition of affectionate 
gift of immoveable property, before partition ; for the mention of 
its prohibition is preceded by the authorization of gifts through 
affection, of gems, pearls, &c. : otherwise these (texts) would be 
useless as superfluous precepts. Accordingly, as the right of the 
sons and the like, arises by birth, therefore in the gift, even with- 
out their consent, oi; gems, pearls, and the like, the father is inde- 
pendent ; but in the case of immoveable property, the distinction 
is that a gift can be made only with their consent. This being 
the plain meaning of the above two texts, right by birth follows. 

This is wrong : — for tlxe texts refer to immoveable property 
inherited from the grandfather. The meaning of the texts is, — 
that although when the grandfather is deceased, liis right being 
extinguished, the right to his estate is common to the father aiul 
the son, still the consent of the son is requisite in the case of 
immoveable property, but not in the case of gems, pearls, and the 
like. ■ ■■ 

10. As for the text of Gautama, namely, — By birth alone 
one acquires ownership of property; this the sages declare, — ■ 
which is, by the author of the Mitakshara cited as an authority 
for holding birth to be a means of proprietary right. 

That has been already explained (in a different way) by the 
author of the Dayatattva, thus, — “ Inasmuch as it is through the 
relation of mere birth — which is the cause of sonship and which is 


^ b Cole. Dig., 411, Xlii. = 11. Cole. Dig, 259, XO V, 
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stronger than any other relation, — ^that the son^s right to the pro- 
perty of the father accrues at the time of the cessation of the father’s 
rightj the son and not any other relative, should take that property; 
this the sages declare/^ — Its meanings however, is not that even 
while the father’s right continues, the son^s right accrues thereto ; 
for that would be in conflict with the texts of Narada and Devala. 
Since in the text — When the father is dead, the sons shall divide 
the weaklL of the father/’^ — Narada speaks of the father’s wealth, 
otherwise he would have simply said shall divide the wealth”; 
also in the text — When the father is dead, let the sons divide the 
father’s wealth; for they have not ownership while the father is 
alive, and free from defect,” ^—Devala also, after having said the 
father’s wealth ”, has, by the latter half, mz., for they have not 
ownership, &c.”, clearly set forth the absence of their right as the 
reason thereof. ^^Free from defect” signifi.es, having no defects, 
such as, degradation, &c., which extinguish right. Manu also 
clearly declares the absence of the ownership of the sons in the 
property while the father and the mother are alive, thus : — After 
(the demise of) the father and the mother, the sons having assem- 
bled together, shall divide the paternal heritage ; for these are not 
masters while those are alive.” ^ 

11. As for what is asserted, namely, Sankha and Likhita say, 
in the text, — The sons shall not divide the heritage while the 
father is alive; although ownership is subsequently acquired by 
them, the sons are certainly incompetent by reason of the absence 
of independence in respect of wealth and religions duties,’”^ — which 
has been interpreted by the author of the Smritichandrika in the 
following way: — Although ownership ” in the property of the 
father ‘^isby them”, i.e., by the sons acquired”, i.e., gained 
^^subsequently”, i,e,y immediately after their birth and not after- 
wards, still ^Svhile the father is alive ” they shall not divide his 
wealth except at his desire, the sons beiug incompetent to make 
partition ^^by reason of the absence of independence”, Le,, by 
reason of their being dependent on the father in respect of 
property and religious duties”;- — hence from this text it follows 
that the right of sons, &c,, to the property of the father and others 
accrues by birth. 

This too is not tenable ; for consistently with the various texts 
of Manu and other sages, which ordain the absence of right (during* 
the lifetime of the father), this text ought to be explained other- 
wise, and it has been so explained in the Kalpataru, thus : — 
Although ownership is subsequently acquired in the wealth gained 
by the sons through learning, &c., without making use of the 
paternal property; still by reason of the absence, dnring the 
lifetime of the father, of their independence in respect of property 
and religious duties, there is not (absolute) ownership even in the 


» Manu, IX. 104. 

^^11. Oole. JMg., 199, VIL 
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property so acquired, — tlieu wiiat owuerBhip can there be in the 
father^s estate ? 

12. Moreover, the notion of the proprietary right (and of the 
means of its acquisition) is derived solely from the Sastras : but 
in these birth is not, as inheritance or purchase or the like is, set 
forth as a means of such right ; therefore right by birth is without 
authority. Hence is refuted the argument that as the text,' — 

A wife, a son, and a slave, these three are incapable of having 
property: whatever they acquire belongs to him whose they 
are,^^^ — is intended to establish mere dependence, so are the texts 
declaring the absence of ownership (during the lifetime of the 
father). Because in tl^o cases of a wife, a son and the like, their 
ownership (in the wealth acquired by them) by means of spinning, 
&c., and of tutorship, being established by tests like, — What 
lias been obtained l)et’ore the fire, — the interpretation that 

the above text refers only to the absence of independence is 
consistent with reason ; for otherwise the competence — of sons 
and otliers, mentioned in the Puninas and the other Sastras, to 
the performance of religious duties, which can be accomplishod by 
means of property, would also be contradicted. But here, on the 
contrary, there being no authority for holding that birth is a cause 
of proprietary right, it would be merely useless to put on various 
texts other interpretations (than what they plainly signify). 

13. Besides, if the notion of the proprietary right were derived 

from profane authority, then also the notion of the means of its 
acquisition would be deducible from profane autlKudty ; con- 
sequently the text of (lautama, namely, — An owner is by in- 
heritance, purchase, partition, seizure or finding: acceptance is 
an additional mode for a Brahrniu; conquest for a Kshatriya; 
gain for a A^aisya and a would become unnecessary, for 

it would embody a superfluous injunction. Indeed useless snered 
texts, embodying superfiuous precepts, such as, — food is prepared 
from rice by cooking, — are not declared (by sages). 

The mcaaiiiig of the a,bove text is as follows : — ^Mnheritanco^^ 
is heritage ; ‘^purchase is well-known partition is the divi- 
sion of heritage, whereby the right to specific portinns is indicated; 
'^seizure” is appropriating grass, water, wmod and the like apper- 
taining to common tracts such as forests, — which have not been 
appropriated by any other ; finding ’’ is obtaining hidden treasure 
whereof the owmer is unknown; a person is owner whene these 
causes of right exist and becomes one, whenever these happen; 
^^for a Bralnnin, acceptance i.e., acquisition in. tlie shape of 
receiving presents and the like, is an additionaH% i,e,, peculiar 
‘^mode^A — for inheritance and the like are comnion to all (the 
classes) : the term additional mode’^ is to be read along -with all 
(the clauses that follow) ; a Kshatriya, conquest what is 
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gained through victory in battle as well as through fines and the 
like; is a peculiar mode; ^^gain [nirvesa) for a Vaisya’^ is what is 
acquired as profit from agriculture, tending of cattle, and the like, 
and ''^fora Sudni what is received as wages for serving the 
twice-born classes : the root msa with the prefix nir signifies gain, 
for ill the vocabulary called Trikandi, it is laid down that nirvesa 
signifies gain or enjoyment. The terms and ^SSiidra^^ 

being illustrative, the occupations, — such as driving horses, &c., in 
the case of the Siitas, — of the mixed classes, namely, those that are 
sprung from a father of a superior class and a mother of an inferior 
class, — which are laid down in the Ausanasa and the like, are 
included under the term ^^ gain for all these are in the nature 
of gain 

14. Moreover, in the text,— ‘A Brahmin, who seeks even by 
officiating at sacrifices or by becoming a preceptor to obtain any 
property from the hands of one who takes what is not given to him 
is the same as a thief.'’’ ^ — the provision of punishment for one who 
acquires wealth even by means of his own (lawful) profession, such 
as officiating at sacrifices, from one who takes wliat is not given 
to him ix.j a thief, would be unreasonable, if the notion of pro- 
prietary right were derived from profane authority; since the 
acquisition through one^s own (lawful) profession constitutes no 
offence. 

In my opinion, however, right being derived from divine 
authority, no right can by virtue of this very text, accrue in the 
wealth given by a thief for officiating at the sacrifices performed by 
him, consequently the provision of punishment is very reasonable. 

15. Again, if the notion of right were derived from profane 
authority, then such language as ^ my property has been stolen by 
this person \ — could not be used; for the thief himself would have 
right therein. 

In ray opinion such expression is correct, because theft, by 
reason of the prohibition of it, cannot generate right. 

16. If, like gold, &c., the right too therein were perceivable by 
the senses, then it being ascertained, the doubt — whether a certain 
property is this person’s or another’s, — could not arise, just as no 
doubt arises as to what is gold. This is also what the author of 
the Sangraha has said : — ^‘'Whatever is in tin hands of a person, he 
is not necessarily the owner of it. Is not the property of one found 
in the hands of another (transferred) by theft and the like ? There- 
fore it is from the Sastras alone that the notion of proprietary right 
springs, and not even from perception. For otherwise it cannot 
reasonably be said that the property of one has been stolen by 
another. The means of acquisition are found in the Sastras and are 
likewise separately described.” 


1 Mann, VII. 340. 
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“ In tlie Sastraa ” siicli as “An owner is by inheritancej &c.” ; 
“ tlie means of acquisition of wealth ”, — both which are common (to 
all classes) as well as what are peculiar (to any one class) “are 
separately described ”, and known therefrom. Otherwise if it were 
deducible from profane authority, the Sastras regarding it would be 
useless; the rest is clear. “As I have separately described”, is 
the reading (of the above text) in the Smritichandrika ; the prior 
reading is written in the Madanaratna, 


17. Nor can jt be contended that, — it being well-lmown to all 
people that what is capable of being used according to one’s pleasure 
is his property,— the distinctive feature of property is the capability 
of being dealt with according to pleasure : hence there is not the 
defect of including (in the definition of property) what is acquired 
theft or the like, for in such property thoi-fj 'is not the capability 
Ijeing used hy the thief or the like accordinsr to pleasure ; inas- 
nch as their fear is observed at the time of dealing with such pro- 
perty : accordingly, there being no similarity between the propiietary 
right and gold, &c., as such, the doubt also (as to the right of any 
person to a particnlar property) i.s consistent. 


Becanse it is impossible ; for special rule.s are laid down hy the 
Sastras, directing the use of property for the purpo.se.s of the sup. 
port of the family and the like ; and' it is nowhere found that prm 
in what can be dealt wn’th according to pleasure, 
said by the author of the Sangraha after setting 
opposite view, thu.s,— “ Nor is that called property, which 
can he dealt with according to pleasure ; the application of a.ll this 
inculcated hy the Sastras alone.” Here in the first half the 
verse opinion is set forth ; and in the latter half, the same is 
refuted. , 


18. Nor can it be said that inasmuch as vfpafii also, which is 
)ther name for birth, is like inheritance, &c., set forth as a means 
proprietary right, in the text of (laiitama, namelv, “ By birth 
alone,_&c.”; therefore although ])roperty and the "means of iis 
acquisition be deducible from the 8a,stras alone, .still the right by 
birth of the sons and the like, to the property of the father and the 
like, is unaffected. 


Because it has been already .sta.ted that the above (moanino-' 
being open to many exceptions, a different interpretation is to b( 
upon the text. With this very intention, Dharesvara also has 
come to the conclusion, that the right of property is exclnsiveh 
known from the Sastras alone. ' ' ‘ 


19 Again, if right by birth of the sons and the like acernef 
W'lien tJie father and the like are alive, then partition would 

like, take place even against the 
will of the father and the like. It cannot he contended that ii 
would not take place by reason of the texts declaring absence ol 
independence (of the sons during the father’s lifetime) . For in thal 
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case (notwitlistandiiig the texts declaring dependence), there would 
be a mere breach of the rules of morality and religion, but an action 
at law (for partition) would certainly lie. Just as on the occasion 
of explaining the text, namely, ^ — ^^But when there is a mutual 
dispute between the preceptor and the disciple, the father and the 
son, the husband and the wife, or the master and the servant, no 
action lies/^ it has been previously shewn at length that the 
meaning of the text is, that if an action consisting of the four 
elements, the plaint, the written statement, the rejoinder, 

and the determination of the matter contained therein) be instituted 
by the sons and the like against the father and the like, then 
there would be only injury to their welfare in this world and the 
next ; the same would also be the case here. Nor can it be said, 
be it so ; for that would be contrary to all the commentaries. 

20. As to the passage in the ancient books, namely, Sometimes 
by birth alone,^^ — that also is to be explained to mean the mediate 
cause ; because the relation of the father and the son is based upon 
birth, and because the demise of the father is the cans© of the 
extinction of his right. 

21. Besides, according to the contention, that the right of the 

sons accrues by birth, as the owiiership of the sons also arises (in 
the property of the father) while the father is alive, and consequently 
partition might take place against his will, — therefore the text 
of Mann, namely, After the demise of the father, must be 

explained (consistently with the contention) to prohibit previous 
partition by declaring that it takes place by their desire after his 
demise. But this again would be unreasonable ; for it would be liable 
to the objection of intending a meaning not intended by him. Nor is 
it x'easonable to suppose that the object of the above text is to enjoin 
the time for partition to be on the death of the father and to enjoin 
partition. For both the injunctions would be unreasonable, inas- 
much as the purposes of partition are (only) secular (and no spiritual 
good is derived therefrom so as to require any injunction, the natural 
inducement of man to effect it being sutficieut). Neither can it be 
an obligatory injunction regarding partition, {viz., that it must be 
effected). For the making of partition is declared by Mann to be 
optional; — thus he says: Either let them live together, or let 
them dwell apart for the sake of religious merit If it be con- 
sidered as a restrictive injunction as to the time (for partition), then 
partition must be made (if made at all) immediately after the death, 
of the father and not afterwards, (for otherwise) there would be a 
contradiction of the rule, viz., the effect is the immediate sequence 
of the cause. For there is not in this instance, as there is in that 
of the sacrifice on the birth of a child, an objection analogous to the 
hazard of the new-born infanFs life (that it may be postponed). 

22. Hence the text of Manu and the other sages must be 
taken, as shewing that sons have no ownership in the property of 


1 Manu, IX. Ill, 
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the living parents, but in the estates of both when deceased. 
But partition, which may by reason of the ownership (accruing on 
their death) take place at that time, if desired, is (only) noticed 
(and is not enjoined, for that is not necessary to be enjoined, which 
men do of their own accord). Accordingly, also, by reason of the 
conflict with these texts, it cannot be asserted that right accrues by 
hirtli. It will he hereafter stated that degradation, &c., also cause, 
as death does, the extinction of the right of the father and the like. 

Hence it is only on the extinction of the right of the father and 
the like, that the right of the sons and tho like accrues to 
their property, but not while their right subsists. Consequently, 
as the existence of the owner and the like constitutes the obstruc- 
tion in all cases, therefore heritage is in all causes obstructed and 
never otherwise. Accordingly, the division (of the heritage) into 
two classes is unreasonable. 

23. To (all) this we say : — If it be only on the extinction of the 
right of the father and others that the right of the sons, fee., accrues to 
their property, in that case it would follow that while the father and 
others are alive and free from defect, the sons would be incompetent 
to perform the cerennonies enjoined by the Vedas, — which can be per- 
formed only by (one’s ownj wealth, and eonseqaeiitly thex'e would be 
the same (§ 6) conflict with the following Sruti, namely, — One who 
is black-haired and to whom a son has been born shall establish the 
sacred fires, ” Nor is the restriction (of the application) of the Sruti 
reasonable, for the purpose of conformity with a meaning of the 
Smritis which is evolved out of one’s inner consciousness. Because 
the Sruti is, without distinction, applieaVxle to sons, &c., even while 
the father and the like who have established the sacred fires, and 
who have performed the first sacrifice, are alive ; and because per- 
formance of what is enjoined by the above Sruti, by all the learned 
persons who perform sacrifices, — is observed; and because in the 
gloss and the commentary, &c., on the subject of conflicts, it has been 
concluded that the two terms black-haired’’ and to whom a son 
has been born’’ are intended to forbid the skipping over the seniors 
in age, but they are not to be taken in their literal sense which is 
indefinite. Nor can it be said that, as in our opinion, the father’s 
competence to the performance of sacrifices arises by permission of 
the sons, so in your opinion tlie competence of sons, &c., would arise 
by permission of the father and the like. For, in tho opinion of 
both, the fatlier’s right exists in the propert}’', hence the accomplish- 
ment of what is of the essence (of sacrifices), namely, the relinquish- 
ment of property, ivS unobstructed; but, according to your opinion, 
how can the performance of what is of the essence of sacrifices, &c., 
take place, inasmuchas the sons have no lught at all (during the life- 
time of the father), nor is proprietary right generated by permission ? 
But in fact, liowevex', the permission of the sons is not even i^equired, 
the father being independent ; but son and the like are on account 
of their dependence, under the need of permission of the father and 
the like ; this much is the distinction, — in the same way, as women 
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in performing religions and charitable acts by means of their own 
wealth are to take the permission of their husband by reason of the 
declaration of their dependence. But if the permission be not taken, 
then the independent conduct gives rise to sin or imperfection in the 
act), but what is of the essence of such acts is not (on that account) 
invalid. And the supposition, if made for the above reason, that 
right is generated by permission of the father and the like, is sup- 
ported by neither sacred nor profane authority. Therefore even if 
proprietary right be held to be deducible from the Sastras alone, 
then anyhow the inclusion of birth also by the term finding 
{adhigama) in the text, — ^‘'An owner is by inheritance, — is 

necessary, for the sake of the right of the sons and the like to the per- 
formance oi: sacrifices, &c,, even when the father and the like are 
alive and free from defect, — (the right) which rests on the authority 
of the Sruti, the Smriti, the Puranas and the custom observed by 
the learned. It will be shewn that in fact, however, the notion of 
proprietary right is derived from profane authority alone; and the 
ownership of the sons, &c., in the estate of the father and the like 
(during their lifetime) is recognised by people (without the assistance 
of the Bastras) : and (ownership itself,) by others (who have nothing 
whatever to do with your Sastras), 

24. As also for what has been said (§ 6), namely, that if the 
right be common as well to the father or the like as to the sons, &c., 
who are incapable of signifying permission, how can the ceremonies 
of establishing the sacred fires and the like, take place in the absence 
of their permission ? That has already been almost refuted thus — 
that the father, by reason of his independence, does not stand in 
need of the permission of sons, &c., even when they are capable of 
giving permission; therefore a fortiori when they are incapable of 
giving permission. But the venerable Vijnanesvara says that the 
competence (of performing sacrifices at the expense of the joint 
property) follows by force of the very injunction for the perform- 
ance of them. 

25. Hence also the interpretation (§ 10) which is put by Jimfita- 
vahana and Eaghunandana upon the text of Gautama, — By birth 
alone one acquires ownership of property,’^ — namely, that birth is 
intended to be the mediate cause of right, — is useless. 

26. As for the text of Sankha, the interpretation (§ 11) given 
in the Smritichandrika is preferable : but if the interpretation w^ere 
as put in the Kalpataru, then the terms like acquired by iearning^^ 
&c., being imported, (the defect of) the importation, of many terms 
not occurring in the text would take place. The importation, how- 
ever, of the term "‘birtli^^ (in the interpretation given in the Smriti- 
chandrika) is not unreasonable, because it presents itself through 
the suggestion of the terms ^‘^sons^^ &c., and because the importation 
is of fewer terms. 

27. Hence in conformity with the texts(§ 9) of the Smriti which 
&re supported by the Sruti, it is more proper to interpret that tho 
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texts (§ 10) of Manu, Narada and Devala refer to thr> ot, 
ludependence (of sons, &c durint.- i-hl i e \- , absence of 

not to the absence of their'right). ^ lifetime of the father and 

^ 28, As also for wliat lias boon 7 \ » . i . 

hypothesis of right accruing by birth the U'xfs 
tibihty of ryhat has been gifted throuo-h' m# 

nnreasonablo; that too is not telb le £ f 
as having (the sous’) pernussion aird L 
establishing tl.e invalidity of the affection. ^,^“1 ?• 
property: or, what is decLed (in those tex t) i® f) 
by reason of the father’s indopenden^t , 

father is master of all the gems, &c.,» is howLef 

on the hypothesis that ri|ht accrues by h Hh xT" ^’f^^le 

«ay that It refers only to immovcab 

grandfather, for both are enumerated i t) ? ’'“ffuu-ed by the 

father nor the grandfather”. The dochrithm t)^'’/ tJio 

acquired by the grandfather himself is not to 

there is a son or even a grandson indie. hV,^' ’^'^ay when 

the opinion of the acivxTsary, the f'lther^nlon ^ l7 

gem,, poarl, c„,al, „J 1 °r 

,0 J„d„od, ,» ‘>“"8 

the like have a right thereto by birth co ovi«K’"^^ 

the family, deiivei 

scribed by the sacred texts, the father nos. . « 

dealing with the (joint) proportv other XI ■ ““^opondence in 

respect toinlmoveiblep?;S^leihl^^ 

i™m tie IMh., ee „tiel an=cli;“ ep3r;r^^^^^ 

IS alike, by reason of tiie following text *‘■‘0 

and bipeds be acquired by a man himself ’imuoveables 

-Ic uor a gia („( ■*,„.) ‘■1;“'“ neitie, le a 

that have been born, as also those fhef « . ^ sons. Those 

that are in the womb, all of them reonire well as those 

gift nor a sale” a take place) 'I'i tHs a 

exception which will be mentioned. “ ° 


‘ 1. Cole. Big., 411, XI y. 
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31. As for wliat has been said (§ 12), namely, that inasmuch 
as the notion of proprietary right is derived solely from the Sastras, 
and as the generation by birth of such right is nowhere declared in 
the sacred texts, how can it be admitted that the right of the sons, 
&o*, to the property of the father and the lihe, arises by birth t 
That, however, has been already refuted (§ 23), even granting that 
the idea of right is derived solely from the Sastras j since in the 
test of Gautama and others, birth also is declared as a means of 
right. 

32. But, in fact, however, the proposition that the notion of 
right is derived solely from the Sastras, does not stand the test of 
reason. Amongst the Mlechohas and the like also residing in 
their own country, who are devoid of even the slightest knowledge 
of the Sastras, the expression that “this much is so-and-so’s pro- 
perty” and transactions, such as sale and purchase based thereupon 
are. found. Therefore it must be admitted that property— which is 
determined by proprietorship— whereof purchase and the like are 
the means of acquisition is, by the method of agreement and differ- 
ence known by them (the Mlechohas) solely through the (profane) 
authority of the senses and the like, either as consisting in the 
capability of being dealt with according to pleasure, or as a sub- 
stance of a distinct category of its own. 

33. An enthymeme too based upon this reason has been men- 
tioned by VijAdnayogi, thus “ Property is known from profane 
authority, for it effects transactions relative to profane purposes, 
like rice, &c. the instance shows co-existence: “the sacrificial fire 
and the like, that are known from sacred.authority, do not give effect 
to transactions relative to profane purposes”; this is an instance 
shewing absence of separate existence. Hence the reason consists 
in' co-existence and absence of separate existence. “Although 
sacrificial fire and the like effect also transactions relative to secular 
purposes, such as the boiling of food; still they do so, in the 
character of fire, &c., as known from profane authority, but not in 
the character of sacred fire, &o. thus there is no infraction of the 
rule. “But here, purchase and the like are effected by means of 
cold, &c., not as such but (by gold) as property only.” Justus 
when cold, &c., become the cause of secular works such as orna- 
ments,%hat is the secular phase (of gold, &;c.,) similarly, property 
also which exists in all (in gold as well as in other things) is only 
secular. “Since in this world transactions such as purchase are 
not effected by what is not property.” 

34. Nor can it be said that in this view, an objection would 
arise, namely, that the texts of law such as,— “An owner is by 
inheritance, &c.,” — would be useless as superfluous precepts, affirm- 
ing, as they do, what is otherwise established by profane authority. 
For the above texts may reasonably be explained as referring to 
what conduces to spiritual good or to spiritual evil, like the con- 
sideration, in the Smriti of grammar, of the correctness and 



288 


VIBAMITBOBAYA. 


incorrectness (of words) consisting (respectively) in the expression 
of hnmeraorial meaning or its absence. 

Thus on the subject of correct expression^ (in the Mimamsa) it 
has been concluded^ — ‘^Tliat the Sastras treat of the correctness 
■which is known from the profane authority alone^ but which is not 
discriminated by the people who use correct as well as iucorrect 
words: but not of the correctness which is not deducible from pro- 
fane authority: for (were it so, then) in the injunction, — 'shall 
speak with correct words &c., there would be the fallacy of mutual 
dependence, &c%^^ Similarly, also, is the case here. 

00 . Accordingly in the Nyayaviveka, Bliavan^;tha says : — *^The 
means of acquisition such as births, &c., are derived from the profane 
authority : for what are discriminated to be the impressions on the 
mind of the ancient men, are unimpeachable, and the vSrnriti has 
for its object the consolidation of them, like the Smriti of grammar 
and the like.’^ By the term, in the phrase ''birth, &gJ\ 

are included piu'chaso and the like; and by the term "and the 
like^^ in the phrase " gi'ammar and the iiko^^ are included music, 
examination of precious jewels, palmistry, &c. It has been said by 
the veueralilc tcaclier while treating of the subject of Hmriti, that 
desires and the like also which are undoubtedly deducible from pro- 
fane authority are defined (in the sacred books) for the sole purpose 
of discriminating them for the benefit of the unthinking. 

3G. The text, namely, " An owner is by inheritance, has 
already been explained (§ 13). The veueralde Vijuanesvara, in the 
Mitdkshara, has made the following bomments : — ^"The term 'in- 
heritance ^ refers to unobstructed heritage ,* and the teriu 'partition ^ 
refers to obstructed heritage/^ 

The author of the Smriticliandrika, however, has, after com- 
menting that tlic term "inheritance^^ signifies birth alone wliicli 
causes ownership of the sons, &c., in the property of the father, and 
the like, explained the term 'partition/ to mean the distribution 
engendering ownership limited to a definite portion of tlie woaltli of 
the father and the like. But this is not right. If or partition is 
made of that in which proprietary right has already arisen, conse- 
quently partition cannot properly bo set forth as a means of pro- 
prietary right. Indeed what is effected by partition is only the 
adjustment (of the proprietary right) into specific portions. If the 
enumeration be taken to comprise the principal as well as tlio second- 
ary causes, then there would be variableness in the meaning of the 
term 'ownerh Accordingly, in the Mitakshara, the venerable 
VijMnesvara says, that "the term 'partition^ is generally under- 
stood to relate to property belonging to several owners, and does 
not relate to what appertains to another nor to what is unowned 
and that " the right of the sons and the like, by birth alone is most 
familiar in the world 

37. As also for the text, — (relating to succession), namely, 



PARTITIOH Of HBBITAGB!. 


^289 


The wife and the daughters^ that again is intended to pre- 
vent mistakes with regard to the proprietary right — notwithstanding 
it is derived from profane authority — when there are many persons 
who are recognized as heirs by reason of their relationship to the 
(late) owner. For it is held by all the commentators that the sacred 
Institutes on Positive law mainly consist of superfluous precepts 
embodying matters derived from profane authority. 

38. The property whereof the means of acquisition are pre- 
scribed, is deduced from profane authority alone — is approved also 
by the venerable Guru. For while setting forth the third inter- 
pretation which the aphorism on the desire of acquisition admits 
of, he, in the following passage, doubts the possibility of the adverse 
argument, namely, — If restrictions relative to the acquisition of 
property referred to sacrifices, then there could be no property at 
all, since proprietary right is not derived from profane authority; — 
and then shows that the proper adverse argument is — That accept- 
ance and the other modes of acquisition of property are the means 
of proprietary right, is a fact derived solely from profane author- 
ity : — ^^Nor does (the text relating to) the means of acquiring pro- 
perty concern sacrifices, for (if it did so), there could be no property 
at all, consequently sacrifice itself could not be performed. This 
has been irrationally asserted by some one. To say that acquisition 
does not produce proprietary right, is a contradiction in terms.’^ 

The meaning of this passage has been expounded by the com- 
mentator in the following way ^‘ If the restrictions regarding the 
acquisition of property (laid down in the texts such as,- — ‘ An owner 
is by inheritance, &c.^) related to sacrifices (so that they could be 
performed only by property acquired agreeably to those restrictions), 
then this text could not signify that the restrictions relate to the 
means of acquisition of property ; for by signifying that the 
restrictions relate to sacrifices, its power of signification becomes 
exhausted. That being so, there would be no authority to show that 
what is gained by acceptance (of presents), and the like, becomes 
property, consequently sacrifices consisting in the relinquishment 
of property, could not be performed by that, (i'.e., any thing so ac- 
quired) which is not property : therefore, to what does the text relate 
embodying the rules regarding the acquisition of property? ("/'.e., 
does the text ordain that nothing but what is acquired in the modes 
mentioned, becomes propex% or that sacrifices can be performed 
by no other property than what is so acquired r). This is the 
adverse argument, the possibility of which is doubted : and the above 
is the meaning of the doubt. The passage beginning with ^This 
has been irrationally asserted, &c.^, constitutes the answer to it; 
its meaning is as follows : inasmuch as it is established by pro- 
fane authority, that acceptance and the like, are the means of pro- 
prietary right, that cannot be a subject of the sacred books; 
consequently the text signifies only that the rules have reference 
to sacrifices: consequently neither is there the impossibility of 
performing sacrifices, nor ape the restrictions useless.'^'’ 
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Also in statinj? tlie conclnsion, the veueraWo Gtirn aces, upon 
the very assumption that the notion of property is derived from 

profane^authority, explain the purpose of the disquisition thus, 

» Hence a breach of the rules affects the person, not the ««ucrihce 
The meauino' of this passage also has been thus explained . If 
restrictions respecting the acquisition of property related to sacri- 
fices then a sacrifice might be performed with such piopeity onl). 
as wa acquired consistently with the restrictions, and not wit i 
prone by acquired by Tiolating tlie restrictions , but the fault 
Sm/from the violation of tho restnctions would not attach to 
the pel’son (who ])erforms the sacrifice) Tlua is agreeably to the 
IdvJrse argument. But what is affirmed m the conclnsion is, that 
immmuch the restrictions regarding the acquisition or property 
acquired by infringing tlie re.stnctious : tlieroiore the fault of 
violating the restrictions attaches to tlie_ ].erson uiilp It is here 
admitted that oven what is acquired by iidringing tlui restrictions, 
becomes property ; because otherwise the statement that sacnhces 
may be performed thereby would be contradicted. 

SQ While treating of the very .same subject, the venerable 
Kumdrilasvamin also is of the opinion tlnu tin- notion of property 
is derived from profane authority. And this is easily accessible to 
those who feel curiosity for the valuable exposition of the subject 
(giY 0 ]i by tlifit vtiiicrubic £iiithoi). 

40. Accordingly, in the Sastradipika, Parthasarathi says:-- 
“Acquisition which takes place out of (mans, desire i.tm- property) 
is nob derived from the Hastras.’ Tb takes phu-e from (human 
desire as one of the ends of man, for property which when acquired 
delights the man, is from peroeption, known as one of the ends of 
man! it cannot from any inference be deemed a.s Imvnig tor its sole 
SdeU the performance of sacrifices. Therefore, it ,s to be reniarked, 
thit property which is one of the ends of man, is used tor the 
nerformance of sacrifices, in the samd way as for any other trausac- 
tiorm for a sacrifice also is one of the iransautums of nian : Imt 
property is not subservient to sacrifices only, because, it that were 
so,L sacrifice could take place inasmuch as life ^ot man) would be 
extinguished l^for want of property to sustain it, consequentli win 
is to perform sacrifices?) This (explanation) is given l.y 1 ragh, t- 
raka Here by refuting that acquisition is deduced from tlie 
Sastras, it is very clearly indicated that the notion of }iropert,v and 
the means of its acquisition is derived from profane iinthorits. it 
is further stated by liim Hence acquisition of 
is one of the ends of man,— thus becomes one ot whicli the object 
is temporal. But the restrictions (rcdativo to anqmsitioii of pr<>- 
perby), having no temporal object, must have some spiritual object. 
The spiritualitv again of the restrictions, referring as thev do 
acquisition— which is an end of man,— most be taken to aft-mt the 
man alone ; hence it is indicated that a person acquiring (preper y) 
in any other mode (than what are prescribed by the feastras) 
" commits sin/^ ■ 
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41. Hence also, it cannot be apprehended that the texts like 
An owner is by inheritance, &g.^^ are unnecessary ; since, by 

declaring as superfluoas precepts, that inheritance and the cause 
of proprietary right, — a fact deducible from profane authority 
they intend to lay down restrictive rules with a view to prohibit 
any other means of property (declared in the texts) ; like the 
restrictions relative to the direction of tli ' posture of taking food 
which produces satisfaction of the appe.ite. The difference in 
the opinions of Bhatta and Guru consists in this only : (the one 
says) that the acquisition of property alone forms the instance 
in the disquisition of what affects sacrifices and of what affects the 
person (performing sacrifices) ; but the restriction is set forth as 
the argument of the adversary : (while the other says) that the 
restriction alone forms the instance there. But both of them 
concur in holding that property is derived from profane authority. 
This is the substance (of what they say). The arguments for 
and against their respective opinions are dwelt upon in the works 
of the learned on the subject, but are not set forth here as they do 
not bear upon the point in question, 

42. Hence is refuted also the argument ot Dharesvara and 
the author of the Sangraha, namely, that if the notion of property 
were derived from profane authority, then what is obtained by 
means of theft and the like would become property. For in the 
world, theft and the like are not recognized to be the means of 
proprietary right, inasmuch as such expression is used (in cases of 
theft, &c.), as that ^Hhis property belongs to another and not to 
this person/^ Again, a doubt relating to proprietary right in the 
form, — ^ Whether this property belongs to this person or to 
another^ — t(a doubt) which arises from a doubt regarding the 
(personas) means of acquiring the property, such as purchase — is 
not unreasonable. Hence also the argument, that if the notion of 
proprietary right were derived from profane authority, then no one 
could say my property has been stolen by him for the property 
(which is the subject of theft) ivould belong to the thief alone, — 
entirely falls to the ground. 

43. As what has been said by the author of the Sangraha (§17), 
namely, that since the application of property is laid down by the 
Sastras, therefore it cannot possibly be said that property consists in 
the capability of being dealt with according to pleasure; because 
the use to any pm^pose according to one\s pleasure is impossible. This 
too is only plausible. For we say, iiot that it is what is used accord- 
ing to pleasure, but that it is what is capable of being so used. (W ere 
it) otherwise, (then) when the will (to use property in a particular 
way) is restrained for fear of the king and others, it would cease to 
be property ; moreover, this anomaly would result, namely, that the 
same thing would be one^s property when he desires to use it, and 
cease to be so while he feels ne> such desire. It may be that 
sometimes property is not dealt with according to pleasure, by 
reason of rules (regarding the use of property) laid down by the 

a37 
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Sastras, as by reason of the restraint put by the king and others, 
b^ stm the^ capability of being dealt with accordu^ to pleasure 
Remains unaffected. Hence even if property be ^sed by a person 
of nerverse character in a way contrary to the basti as, still *t 
wo^ld not be a case of dealing with what is not property; but 
only sin would be incurred for violating the rules prescribed by 
thfsLtras For there is certainly the capability of being so dea t 
torn ite being eeqhred (b, h™). Aceo.-d.ngl, rt 
has been sJd also in the Nayaviveka, that what is acquiied by 

5 “pWe oi it by him.” Capable o£ it ’ e.gmbee capable . 
Zing dealt with aieoeding to pleamre. (It «) eimdav to the 
capability in a seed of producing sprout,— resultuig from the seed 
af^uch, although it Les not produce a sprout owing to any 
obstacle. But in reality there i.s indeed a difference between the 
dLinctive feature of property and the capability of being dealt 
with according to pleasure, m the same way as between tlie distmc-- 
tive feature of seed and the capability of producing germ ; other- 
wise so long as the differentia, of the capability m unknown, the 
canabilitv “(itself) will remain indeterminate. Hence hke 
caL of fo-lhrains, property is certainly ^ ^ 

category of its own, which is liable to production and destination 
and IS manifested by the cognizance of its means. Jhe only dis- 
tinction is that the caste of Brahmins being a class is eternal. 
I'his is explained in the treatise on the subject and in the Lihivati 
and other works. 

44, The object of the disquisition hero, namely, whether the 
notion of proprietary right is derived froin profane authority or 
from sacred authority has been explainea in the Mitakshara, thus ; 

“ If the notion of property were deduced from sacred authority 

alone, then by reason of the text of Manii, namely,—' It hraliimns 
acquire wealth by moans of a blaraeable act, they become punned 
bv Che reliiiquisl'iment of that weatlh, with prayer and rigid ausce- 

’1 — a person having no right to the property accjuired by means 
of improper acceptance of pre.sents, or by other means_ which are 
prohibited to that person,— in the same way as to what is acquired 
bv tbeft and the like, such property would not be partible even 
among his sons. But if the notion of property be derived from 
profane autbority, then the father’s right accrued to what was so 
acquired; consequently, that being paternal property, may be 
divided by his sons. The acquirer alone is liable to perform expia- 
tion for the sin incurred in consequence of the violation of the 
prohibition : but his sons, who acquire that property by means ot 
inheritance, which is not unlawful, are not required even to per- 
form the expiation. Since Mann says ' There are seven laavtul 
means of the acquisition of property, namely, inheritance, nnding, 
purchase, conquest, investment, performance of (religious) acts 
(for others), and acceptance of presents from proper persons. — 


= Manu, X. 115. 
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^ Investment^ is the laying out of property for the purpose of profit ; 

‘ performance of acts^ means^ officiating as a priest; of these the 
three beginning with inheritance are lawful to the four classes 
alike; but conquest is so^ to the Kshatriya; and investment when 
made in person, to the Vaisya and the Sudni ; but when not carried 
on personally^ or even if carried on personally in times of distress, 
to all the classes ; but the performance of religious acts (on behalf of 
others) is peculiar to the Brahmins alone : this is the distmction/^ 

45. To this, the author of the Madanaratna raises the follow^- 
ing objection: — Even if the notion of property be taken to be 
derived, from sacred authority alone, still the prohibition of the 
acceptance of presents from improper persons and of the other 
reprobated means, intends not that they do not produce the pro- 
prietary right, but that they engender merely sins. Because by the, 
following texts, namely, — A Brahmin taking food or accepting 
presents from any person, when in distress, is not tainted with sin, 
for he is equal to the burning sun ; a twice-born man is not stained 
with sin, if he carries on, but not personally, money-lending, agri- 
culture, or trade, or does it personally at a time of distress, — it is 
declared that he is not stained with sin^^ Hence it appears that 
no sin is incurred at a time of distress, consequently it is clear that 
sin is incurred in the absence of distress ; for it is proper that the 
prohibition and the exception to it should refer to the same subject. 
Accordingly, when there is no disci’ess, expiation consisting of 
prayer and rigid austerity after the abandonment of the property^ 
—only has been ordained. But with regard to. the acceptance of 
presents from improper persons, and other reprobated means of 
acquisition, there is no text whatever providing punishment, similar 
to that in cases of theft and the like. Hence, agreeably to both 
the adverse opinion and the couclusion, there being no difference 
as to the generation, by the acceptance of presents from improper 
persons and other reprobated means, of the proprietary right of 
the pei’son acquiring by such means, the partibility too amongst 
the sons and the like, of what has been so acquired is alike (in both 
opinions). Therefore, what has been said to be the object of this 
disquisition is not reasonable. 

46. What we say here is this. As in the opinion of those who 
assert that the notion of property is derived from sacred authority 
alone, the prohibition of theft and the like implies the non-genera- 
tion of proprietary right, the infliction of punishment and the 
liability to penance; similarly, let the prohibition also of the 
acceptance of presents from improper persons and of the like imply 
the same. Again, in the event of distress, as by virtue of the 
exception laid down in the following text,— Thus likewise 
may a person who has not eaten at the time of six meah, has 
fasted for three days together, steal at the time of the seventh 
meal, from a man of mean conduct, (so much as is suiEcient for that 
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day only) witliout intending to provide for the morrow ^ and if the 
owner asks, it should he confessed to h™ ^hf lie asks, is 

none of those three incidents in theft, let the same he the case in 
the acceptance of presents from improper persons, and m the like 
iC otherwise, in both the instances, the hve great sacrihces and 
the like could not he performed by such property. It may be 
obtcted that upon the assumption that tlm notion of property is 
derived from the Sastras, how can the prohibition of theft which is 
not recognized (by the Sastras) as a means of property,— be justihedi 
Hence it must bo admitted that there is au indirect recognition of 
it" by reason of its inclusion under seizure . Dor otlmrwise the 
nrolubition itself would be unreasonable. Also for tear of the 
Sbiection that in the case of the prohibition of what has been 
emoined by the Sastras, obedience would be optional, as in the 
instance, ‘‘ 'I’lie initiated are not to perform the Tmma, it must 
be acknowledged either according to the ^ 

author of the Bh&hya, that the in]uiiction refers to cases other than 
what are prohibited, or according to the other opinion, that Agiee- 
ably to the rule governing general and particular provisions the 
prohibition which is particular ^’^P^^sedes the general 
fin the cases to which the Prohibition refers). But t^ We 

of presents, &o., as means of acquisition for Brahmins, Ac., hav 
befn declared (by the Sastras) ; hence m the event of distress and 
in its absence, the exception (to the prohibition) and the prohibi- 
tion respectively are very reasonable. If it be ob3ectocl that, m 
that case a Brahmin would by accepting presents from improper 
persons and by personally carrying on trade and the like, otherwise 
than in the emergency of distress, be liable to judicial punishment. 
(S Lswer is) be it so; for it is not held by any one that there 
is no iudicial punishment for one who renounces the duties of his 
class ^The punishment again which is to be inflicted m particukr 
cases, is what is generally provided, while in some other cases it 
is specifically laid down: but this is a diiiercnt question altogether. 
Hence there is also another defect m the opinion of those w io 
maintain that the notion of property is derived Jft 

rity, namely multiplicity, inasmuch as the P^f^bitioii of theft 
(according to them) implies three things (namely, the non-guitration 
S property, the infliction of punishment and the liability to 
penLce) ; as well as the multiplicity consisting m the admission of 
the limitetion of a general proposition. But m the opinion of those 
who assert that the notion of property is derived troni 
authority, the prohibition implies punishment and sm only , 
because it is a matter derived from profane authority 
and the like are not the means of property ; and as the 
refers to what may happen under the influence of the springs of 
hellion, to is Md.feotfa.tl., shape of the 
the limitation of a general proposition. Hence 

there h fewness {oi assumptions as opposed to mM^^lp^^«^2/ ^n tbe 
other opinion). Therefore, i f the notion of property were held to 
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be derived from sacred authority alone, then acceptance of presents 
from improper persons, and the like being not (lawful) means of 
property, the father could have no right to what is so acquired ; 
consequently, as there can be no partition of the property acquired 
by the father by ineans of theft and the like, so also what has been 
acquired by means of acceptance of presents from improper persons 
would be impartible. But if the notion of property is derived from 
profane authority, then as these also are in the. world considered 
to be legitimate ineans of acquisition, therefore it is established that 
what is so acquired is partible. Hence the object (of the disquisition) 
as set forth in the Mit^kshara is perfectly consistent with reason. 
The object (as set forth in the Mitakshara), however, is illustrative ; 
for agreeably to the adverse opinion, the sons, &c., would have 
been liable to punishment and penance even in taking paternal 
property acquired by improper acceptance, &c., just as in taking 
what has been acquired by the father by means of theft and the like. 
(To obviate) this too is to be properly considered as an object (of the 
disquisition) by reason of what has been said (in the Mitakshara), 
namely, The acquirer alone is to perform the penance. 

47. But this question ought to be solved here, — namely, if the 
notion of the property is derived from profane authority, and it is 
a matter established by profane authority, that theft is not a means 
of property, then, when theft is allowed in the emergency of fast- 
ing for three days together, whether or not property arises in what 
is stolen accordingly. The first (alternative) is not tenable ; for it 
being established by profane authority that theft is not a means of 
property, the generation of property by theft cannot be maintained, 
indeed a fact against the evidence of the senses, such as the 
generation of acid curd by water, cannot be established by a thousand 
texts. Neither is the second tenable ^ for the five great sacrifices 
which are principally considered cannot be performed by what is 
not property. Nor can it be said that let that stolen property ac- 
complish only the gratification of the appetite and not any religious 
rite; because that would be contrary to the practice of the learned, 
and because it is ordained that, — The learned never partake of 
it without performing the five great sacrifices: the very same food 
which a person partakes in this world, is offered to his gods,^’. 
Accordingly, the following anecdote is related in the Puranas: — 
When Vis vamitra having stolen a hind leg of a dog from the 
house of a butcher, and having made up his mind to partake of the 
same and to offer a portion of it to Indr a and the other gods, was 
about to present to the gods their share, then Indra and the other 
deities created rain, and abundant crops instantly sprang up.^’ 
But if property be held to be matter derived from the Sastras, then 
the generation or the non-generation of pi*operty by theft and the 
like, — as is laid down by the Sastras, are not contradictory. While 
those who maintain that the notion of the property and the means 
of its acquisition are derived from profane authority, are fixed on 
the horns of a dilemma."' " ‘ • 
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48 The above argument we meet thus: Although it is not 
doduttd from profane luthority, that theft is a means of right sti! 
ft k dSiveSm the very text cited above, which authorizes theft 
.t the time of the seventh meal, by one who has not taken food 
f “ Vw of meals. But the position that the notion of pro- 
nSiv is solely derived from the Sasti-as is untenable, inasmuch as 
nurcbise and the like transactions that can be accomplished by pio- 
Se -tv voi^^d be unaccounted for among those who are ignorant of 
tlm S- stras Hence the prohibition of theft mdmates punishment 

lud tin inly ; but it does not imply non-generation of right since 
ana sm ouiy , u recognized. As for instance, 

c ^ I’lius tlie venerable preceptor says— But liere 

fhirmirli only 'i" 



I Saimucras thlre are all the conditions for the perception 
oUhe perception of the individual.”. In the presen 

SLe however, unconditionS theft alone being f ^2 

nf iironertv only tlie generation of property by thetfc under 
the ciroumltanoes inentioned is taught by.the Sastras. Nor can i 
n ^ tw it is asrainstthe evidence of the senses, and what is 
^ ¥ tPo evidence of the senses cannot be taugbt by a thousand 

rierbti is not a matter derived from perception : but inasmuch as 

what is a means of property is ® 

mpnf flud difierenoe of that means and of the nee ust ot pioperry 

therX-tlie fact that U.eft is a moaas af P^party .s 
S dedaced, since stolen property (as aneb) cannot bo applied 
aTv Iiae Just as the production of a son by means of the 

sLSce for a son,-a fact^which is beyond profane authority, is 

taui^ht by the Sastras, notwithstanding there are visible means fo 
th^iene^ion of a son; let tbe same be the case here also. As 
for the sacrifices aiming at heavenly ^bseCeS 

IfA&^rr if tsnt:.Xity. 
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Because it cannot be asserted that the reviving power is anything 
more than the causality of an effect counteracted by a neutralizing 
agent; since (if the power be held to be a separate substance, then) 
there would be great multiplicity in supposing the destruction of 
the power and the production of it. 

49. As for what Jimutavahana has, while refuting the position 
that right accrues by birth/ said,— after explaining that the 
intention of the ancient text, viz., “Sometimes by birth is to 
indicate the mediate cause, since birth is the cause of the relation of 
^ the father and son and the death of the father is the cause of the 

(son^s) right; — and anticipating the objection, viz., how can the 
son^s right arise by the father’s act consisting in the generation ? 
— namely : — “ The production of the right of one person even by 
the act of another is not inconsistent, it being based upon the 
authority of the' Sastras ; and that is also seen in the world, since 
in the case of donation, the donee’s right to the thing arises from 
the act of the donor, namely, from his relinquishment in favor of a 
sentient being. Neither is the right (of the donee) created by (his) 
acceptance, for then the acceptor himself would (virtually) be the 
donor; since gift consists in the effect of raising another’s right to 
the property, and that effect would here depend on the donee. Just 
as a sacrificer (f.e., the person at whose cost and for whose benefit 
a sacrifice is performed), — though making relinquishment of (his 
right) to the things offered to the gods — is not called the AoM (the 
performer of the Aoma,) but the priest alone is denominated the 
hotd, as performing the act of throwing (the things in the sacrificial 
fire) which is the reason of the name homa (being applied to the 
ceremony). The same would be the case here. Besides the term 
‘gift’ is used even previous to the acceptance (by the donee), in the 
following (sacred text,— ‘Thinking of the intended donee in the 
mind shall pour water on the earth: an ocean has a limit, but a 
“ gift ” has none) But is not receipt acceptance ? For the affix in 
the word svihdra (acceptance) implies a thing becoming what it 
before was not ; and the act of making his own, what before was 
not his, constitutes acceptance or sviJcdra. How then can right (of 
the donee) accrue antecedent to that? The answer is, though 
right has already arisen, still it is by the act of the donee consisting 
in the knowledge that the property is his own, rendered capable of 
being dealt with according to pleasure; and such is the meahing 
of the term ‘acceptance’ (sviJcdra). From its association with 
officiating as a priest and teaching, receipt {praf/igraha) is, without 
question, a mode of acquisition, though it do not immediately 
create proprietary right : for in the case of officiating as a priest, 
and so forth, right \in the wealth so gained) arises solely from ibe 
gift of the fees. Or the survival of the son at the time of the father’s 
death, may constitute his acquisition. Besides in the case of pro- 
perty left by a brother or any other relative, the right of the rest, 
the brothers or other heirs must, however reluctantly, be acknow- 
ledged to arise either from the death (of the proprietor) or from the 
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sarviral of the rest at the time of his dpcoaso. 
the case here also.” 

S aeoo“SS^coLlii8i»i. that the i.olie.i of vvoperty is derived 

''““I'oted ft ai" iso »e.. i.° 1 world, &e..”--fhaU„„ la onij 
, for should the donee refuse to shcoept, lus right ceitanilj 
specious; toi sum _ /'•merel relinctuishmcnt m favor of a 

•’“T- t,“r,iaX:-rightUnrf, ioaistaodios L- oofaaal to 

pnrtioulai yu. ft would follow that the donor cou d not 

accept (the gdt), ^ relinquished in favor ot a particular 

possibly gu-ad,( 0 pt^ for the argument, -for thou 

Arammto himilf woidd (virtually) bo. the donor” ; that again is 
tho acc.tpm ^ \ beina' a.ii act wliereof the 

iiot consistent ^vlt 11 ea ^ > tlie tenri implies 

effect IS the genera ion o^^ douor) in’ favor of the acceptance by 

Srd?nfe"i rre ptidui^^^^ bf that effect is not possible without 
the douce, mn. uut, p , . fiw. act of the donee completes 

Ar.1sof,r"wh« 

the gitt, but that a o — .j.pat too is not correct. 

rtrd'istinction'’does^n?t obtain ii’i the agnihotra and the like 
h or the r p.y') Tjerformed by the sacrihcor ; again, 

homa^ which are ...poro the relinquish- 

“ r4;zrr| 

teim io.(. ( however,. does not signify the throwing 

?r£"irios , 0 ^^^^^^^ be^n relinquished ^by the sacri- 

£or-f But whother that relinquishment which is the distiuctwo 

ficeij, Jji , is carried out thronnh the agency of one s self, 
iTthwnb^ the agency of another person, that makes no diffcrenc^e. 
TTcnce afiacrifice (y&gci) docs nob depend, fur it.f completion, on the 
,1 • *(T fnf offoriiiss) but a 7mnm, depends on that alone Ihe 

“rrle ao..t lowLr, is ao »« !«« »» »' g«‘> 

it gift cannot he accomplished. 

Afmin what has been said in the passage, “ Besides, &c.”, 
thatifso is nothing. For abdication alone is ordained therein, 
nni- (rift- accordingly, it bas (subsequently) been said that 
-tie dLfr rkps its fnfi?”, for otherwise this Ipef <'l>) 
superfluous. Had the fruit of gift been otherwise 
is intended for gift, the passage “the donor reaps its Iruit ^,woul 
ivisxTP bofome useless. Hence wliat is intended by tlit Ycib 
fin the term “gift”) in the passage cited before, is abdicamon 
Lfy—consistiuo- of the pouring of water, in favor ot the intended 

draee but the completL of the gift takes place only lu case of 
clonce, wuu in t p abdicated. This is the 

Sl^JpreMio.. Aoyowltagly, in tl.« formul. for doctoing the 
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intention (of making a gift,) the expression nsed by the learned is, 
I abdicate and not will give”, or give”. Hence, although 
the fruit of gift arises (before acceptance), still because the right of 
the donee accrues from acceptance, therefore the proposition that 
acceptance is an acquisition means an act producing property. 
Accordingly Prabhakara says : — This has been irrationally 
asserted by some one : to say that acquisition does not produce 
property is a contradiction in terms.” The text of this has already 
been explained : 1 Moreover, if acceptance, consisting in the know- 
ledge that this property is mine, did only render that property to 
be capable of being dealt with, wherein the right accrued merely 
by the act of the donor, then the terra ^^acquisition” as applied 
to acceptance would be metaphorical in its meaning; and the 
bestowal of that property on any other person (in case the intended 
donee refuse to accept the gift) would be, as mentioned before, 
unreasonable ; also in case of his non-acceptance, the destruction 
of his right already produced will have to be assumed. Nor can it 
be said that it must be acknowledged by you also, that by the act of 
the donor his right being extinguished, a common right of donees 
is produced ; otherwise if his right be extinguished and no other^s 
right accrue, then the thing being without an owner, the right of 
any person might, by means of seizure, &c., arise in that thing, 
just as in grass, fuel, &c., of a forest, which have not been appro- 
priated, and the preservation (of the thing by the donor so long as 
it is not given to any other person) would be impossible : so also in 
our opinion, the right of a particular person produced on the 
abdication in favor of that particular person, is extinguished by his 
non-acceptance, and the right of another arises by his acceptance ; 
thus there is no such contradiction as the destruction of a common 
right and the production of an exclusive right (which you cannot 
but admit). Because a common right in such a thing being not 
recognized, the production thereof is without authority, and is 
neither acknowledged by reason of multiplicity (of assumptions). 
But notwithstanding the extinction of the donor\s proprietary 
right, consisting in the capability of being dealt with according to 
pleasure, the gift itself being incomplete in the absence of tbe 
effect, namely, the production of another's property, the donor who 
aims at attaining the merit held out by the injunction (for gifts) 
certainly retains the right of preserving (the subject of the gift) till 
the bestowal of the same on some other fit person ; in the same way 
as (a sacrificer has the right of preserving) the clarified butter 
poured on the sacrificial fire until it is burnt to ashes, by reason 
of the declaration of imperfection which would otherwise be the con- 
sequence of non-conformity with the prohibition of (the offering) 
being touched by what should not be touched. Hence it follows 
that although another’s right be not generated, still there is no 
harm in not preventing (by the supposition of a common right) 
the (supposed) consequences of the thing , being without an owner, 
and of its seizure. Upon this alone is based the practice of the 
learned, consisting in the pr6serv^»tion of the subject of gifts (to 
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men and gods). Nor can it be argued tliat tlio injunction being 
assumed by us to refer solely to abdication, tlie fact of tbo produc- 
tion of autlier^s right would not at all be important, because 
abdication, such as is described above, is what (we say) is intended 
by the injunction, for otherwise in the case of homa also, the state 
of being burnt to ashes would be unimportant. 

As for what has been said, namely, — from its association with 
officiating as a priest and teaching, acceptance though it do not 
imm.ediately create proprietary right, is still an acquisition in a 
metaphorical sense only,— that also is from ignoi’ance. Since in 
the case of officiating at a sacrifice, the shares to which the priests 
and others arc entitled, are, at the time of distributing the fees 
(dahshind)^ allotted to them in the shape of wages. Aecordingly, 
in the aphorism of Jaimini, viz., Salary is the service of a master 
the use of salary (to signify the fees) has been ascertained: the 
details, however, are to be found there. Salary is no other than 
the wages causing inducement of a servant. So also, in teaching, 
the pupil at the end of his education gives to the teacher such 
wages for teaching as satisfies him. But in case of regular service 
for wages, the paid tuition m quasi degradation. Hence as distin- 
guished from acceptance as well as from service {nirvesa) implying 
(regular) wages, officiating at a sacrifice and teaching have been 
separably enumerated as being a mixture of both. Hence these 
too are acquisitions in the primary sense. Accordingly, also, the 
term honorarium {dahshina) \B applied to what is given to a priest 
and a teacher. 

As also for the argument that it is undisputed that in the 
property left by a brother or any other relation the right of the 
rest of the brothers or other heirs is produced either by the 
death of the owner or by the survival of the brothers, &c., at the 
time of his decease ; therefore also in the case of sons, &c., let the 
death of the father, &:c., or the smwivul at the time of their decease, 
be the cause of right, but not the birth of the sons, &c., which is 
not applicable to all cases that also has been already confuted by 
showing that it must be admitted that birth is a cause of right. 

51. As also for what has been said, namely, that if birth be 
hold to be a cause of proprietary right, then the text of Mann, viz.;,— 
After the father and mother, cannot consistently be ex- 

plained ; — for if it be considered to mean the prohibition of previous 
partition, then the objection would arise that it intends a meaning 
not its own; and as the purpose of partition is secular, an injunc- 
tion for partition, as well as an injunction for its time, is impossible. 
Nor can it be taken to mean an obligatory injunction regarding 
partition which stands (but for this injunction) optional, for in that 
case thero -would be a conflict with the injunction regarding 
dwelling together ; therefore, it must be admitted that the text is 
intended for establishing that wliile the father and the mother are 
alive there is no ownersliip by birth to their property, but that it 
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is Oil tlieir deatli that the right of the sons^ &c., accrues to their 
estate. 

52. The above argument is extremely unsound. Because the 
objection that it imparts a meaning not its own^ is equally appli- 
cable (to the view taken by him) ; and because there can bo no 
incongruity in considering the above text to be an injunction as to 
the time for partition^ inasmuch as there was no independence (of the 
sons) before (the death of the father) ; and because even if it be held 
as a superfluous injunction regarding the time (for partition) which 
proceeds from the desire (of the co-sharers for partition) there can 
be no impropriety; it being a text on positive law. 

Hence is obviated also the objection that partition would bo 
admissible only at tlie moment immediately following the father^s 
decease; for there is not in this instance any particular objection like 
the danger to the new-born infant’s life in the case of a sacrifice on 
the birth of a son; — against the immediate sequence of the effect 
(when the cause is present). Neither is the causality of the father’s 
decease indicated by the injunction regarding the time for partition; 
for otherwise, as the effect must necessarily follow the cause, it 
would be sinful if partition be made after the death of the parents 
(and not immediately on their death). Moreover, the extinction of 
the father’s right arises also from degradation and retirement : 
but the right (of the sons) by birth holds equally good (in these 
cases). In the case of degradation, however, the extinction of right 
and the disqualification for participation arise only if expiation be 
not performed. Otherwise penance too, which can be accomplished 
with (one’s own) wealth, could not be performed by the parents 
with their own. wealth. 

Accordingly, (it must be admitted that) the following text also, 
namely, When the mother is past child-bearing, declares an 

injunction with reference to the time for pai*tition. There is not, 
however, in that event the extinction of right as in degradation, &c. ; 
but the extinction of (the father’s) right is deduced solely from 
profane authoidty as well as from the prohibition of this) participa- 
tion, as in the case of a brother and othex’s (who are excluded from 
inheritance by reason of disqualification) ; this will be mentioned 
(hereafter). 

53. Moreover, Jimutavahana himself appears to give up liis 
prior contention, and to admit pai’tition by sons even when the 
father’s right is not extinguished ; fox' he has, after having asserted 
that — ^^Thus there are two periods of partition ; one, when the 
father’s right ceases; the othei', by his choice while his right 
endures,’^ — and then meanwhile having found fault with the three 
periods of partition mentioned in the Mitakshara — come to the con- 
clusion that,— Therefore two periods of partition are rightly 
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affirmed : one, when the father’s right is extinguished by degrada- 
tion, extinction of temporal affections and death ; the other, by the 
choice of the father while his right subsists.” Now how does (in 
the latter case) the right of the sons arise in the property of tlie 
father ? And how is it that there is no eunfiict with, the texts ordain- 
ing absence of ownership (of the sons) while the parents are alive ? 
Partition being impossible of what is not property, how can partition 
be made by them? Where is the consistency of one part with 
another of his (Jimutavahana’s) own book ? For (in anotlier part) 
lie says, The cessation only of the father’s riglit is intended by the 
text, ^ After (the death of) the father and mother, &c.’ ; with this 
purpose the term after is used instead of the term dead : the mean- 
ing being after the cessation of the father’s riglit and the cessa- 
tion of the father’s right arises as well from Jiis dcgradatioji and 
extinction of worldly affections as from Iris death, &c.” 

Again, ho says : — Here also, as it is indicated that the sou’s 
right in the father’s wealth arises froni such causes as the extinction 
of the temporal affections, this is one period of partition.” Now if 
by the term, from such cauvses as the extinction of the temporal 
atfections ”, the cessation alone of tlic father’s right be intended, in 
that case it is contradictory to what lias been said, namely, the other 
period of partition is by the choice of the father while his right 
subsists. 

Again, when ho maintains that the survival alone of the sons 
and others at the time of the extinction of the father’s right is a 
means of acquisition, how can he assort the right of the sons to the 
property of the father while the father’s right subsists ? Certainly 
the father’s riglit cannot (according to his opinion) coasc simply by 
reason of the mother being past child-bearing in the absence of 
the father’s retirement to a forest; therefore, it becomes difficult to 
apply the term ^ lioritage ’ to the property whereof partition is made 
while the father’s right is not extinguished ; for the meaning of the 
term heritage as explained by himself is wanting, The term 

heritage is technically used to signify wealth in wliicli right depend- 
ent on relation to the former owner arises on the extinction of his 
right.” These and similar confusions arise (in pursuance of the 
doctrines propounded by Jmiutavahana). 

54. But it is to be observed liy those that arc unprejudiced 
that every thing becomes consistent if right by birth be admitted. 
Accordingly, in the MitakshaiA and other works it has been said 
that the term heritage signifies that wealth wherein another’s right 
arises dependent on relation to the former owner : but the phrase 
^^on cessation of the previous owner’s right” has also not been 
inserted in it. Hence it is established that heritage is twofold. 

The argument in support of the three periods of partition 
mentioned in the Mitdbshara, will be set forth at length when that 
subject will be dealt with ; there is no use of discussing here what 
is incidental to the subject under enquiry. 
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55. Tlie term ^ partition ’ lias been explained in tbe Mitakshara^ 
tlius^ Partition is tlie adjustment into specific portions, of divers 
rights arisen in the entire estate/^ But Jiinutavahana introduces 
this definition as the opinion of the adversary in the following 
passage, — ^‘'E’or can it be aflS.rmed that partition is the adjustment 
into a particular portion of that right which all the co-sharers have 
through the sameness of their relation over the entire property ; 
— and then finds faults with it, thus, — ‘'^Because the relation (of 
one co-heir to the owner) opposed by the co-existence of another 
relative produces a right — determinable by partition — to portions 
only of the estate ; for (otherwise) there would be multiplicity in 
the assumption of the accrual and extinction of a right to the entire 
estate; and it would be useless as there would not result the effect, 
viz., the power of dealing with the property according to pleasure ; 
and then goes on, — What we say is, that partition consists in the 
act of manifesting, by the casting of lot or otherwise, the right 
which had arisen in lands, gold, and which extended only to a 
portion of them, and which was previously unascertained, being 
unfit for exclusive appropriation, because no evidence of any ground 
of discrimination existed; or partition is the act of ^ascertaining the 
right or of making it known,— by the derivation of the term/^ 

56. The author of the Dayatattva has referred to this view of 
Jimutavahana, and censured it thus : — -^^For how may it be certainly 
known, since no text declares it, that the lot for each person falls 
precisely on that article which was already his. 

Again, if wealth be gained after the father’s death by a 
brother riding one of two horses, which belonged to the father ^ it 
is universally acknowledged, that two shares of it appertain to the 
acquirer ; and one to any other co-heir. In such a case when the 
original property is subsequently divided, if that very horse be 
obtained by the acquirer, then according to the opinion of those who 
affirm partial rights, the horse was already his ; why then should 
another brother share the wealth gained by him ? But if the horse' 
be obtained by another, equal participation of wealth so acquired 
would be proper, since it is gained by the personal-labour of the one 
and by the work of a horse belonging to the other. 

But in fact, partition is the adjustment by lot or otherwise 
into a right over a specific portion, of that right which did, by 
reason of the same relation of the co-heirs, accrue to the whole 
propei'ty, upon the extinction of the right of the previous owner. 

‘^^Thus, even the accrual and extinction of rights over the entire 
estate are to be admitted, in the same manner, as in the case of the 
reunion of co-heirs, the destruction of rights over portions, and the 
production of rights over the entire estate, are acknowledged. 

This too is (in a manner) acknowledged by the author of the 
Dayabhaga who himself writes ;~In the following text of Bri- 
haspati, namely : ^ He who being (once) separated dwells again 

through affection, with his » father^ brother or paternal uncle is 
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termed reumted^, because tlio fatlier, the brother^ the paternal 
imclo and the like, are from their birth likely to be united as regards 
tbo property acquired by the father or the grandfather; they alone 
may become reunited, when being once separated they annul, 
through mutual affection, the previous partition with the agree- 
ment to this effect, that the wealth which is thine is mine, and 
wdiat is mine is thine, and remain like one householder in any 
transaction. But not an association of merchants who, unlike the 
co-parceners, are by the mere union of stocks formed into a, part- 
nership, nor tlie mere union of estate of separated coparceners 
without the stipulation based upon affection (are to be looked upon 
as instances of reunion). 

By ree^son of the right being common, the text of K^tya- 
yana, wiiicli says : ^ A coparcener is not liable for the use of any 
article which belongs to all the undivided relatives,^ becom(33 
consistent in its literal sense; inasmuch as liis own right extends 
over every article; accordingly there can be no theft in such a 
case, as will be shewn hereafter. 

Birnilarly, also, by the text of KiJrada, namely : ^ Separated, 
not uuseparated, brothers may reciprocally bear testimony, become 
sureties, bestow gifts and accept presents,^ ^ the prohibition of 
lautual gift, &c., amongst undivided coparceners becomes logically 
consistent ; because (in such a case) there is an impossibility of 
gift and acceptance, inasmuch as the acceptor had a right to the 
property given, even before a gift of it was made. 

All the coparceners are entitled to the fruits of all acts, 
either temporal or spiritual, which are performed with the use of 
the joint property ; since their right is common. This is affirmed 
also by Narada : ^ Among undivided brothers duties continue 

common ; but when partition takes place, their duties also become 
different.^ 

Vyfea ordains: ^ Let no one without the consent of the 
others, make a sale or gift of the whole immoveable estate nor of 
what is common to the familyd Here, from the use of the 
adjective ^ whole it appears that the right of each parcener accrues 
to the entire estate. 

Therefore, when there are two persons equally related to 
the deceased, each of them considers the property left by the 
deceased, to belong to himself as well as to the other co-heir* Gift 
and the like by the one for his own purpose, i*s prohibited, should 
the other^s consent be wanting. 

Therefore it is established that the right dues not accrue to 
a fractional portion. 

57. It appears that this is subscribed to also by the aatlior of 
the Mitaksharii; for, he says; ^nj^artitioii is the adjustment into 
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specific portions, of clivers rights wHch have arisen in the entire 
estate.^^ 

But what is to be decided here is this: Whether ownership 
inhering in the owners and determined by the whole of the property, 
also whether property inhering in the entire estate and determined 
by the owners, exists jointly in all or exists separately in each ? 
The first (alternative) is not tenable. Since in case of destruction 
of any one of those in which the ownership or the property inheres, 
there would be great multiplicity in assuming their destruction, 
and the production of them in all the remaining ones; and since 
the dealing with any article by any one (of the co-owners) would 
be impracticable in consequence of the want of power (in any one 
co«owner) of giving away or selling or using in any other way, 
according to pleasure. Neither is the second (alternative) tenable ; 
because on partition the destruction and the reproduction of all of 
them would have to be assumed ; and because that would be 
contrary to the following passage (of the Mitakshara), viz.^ ‘'^Parti- 
tion is made of what was property, but property is not generated 
by partition 

What we say here is this There are certainly rights existing 
separately in each, by reason of the sameness of the relation : when 
partition takes place amongst the co-owners, the right of each 
ceases to what is allotted to the others in the same way as by death, 
retirement and the like : so there is no inconsistency. And this is 
what is meant by adjustment ; otherwise, the generation of right 
to a specific portion would have been used. Accordingly, the 
cessation only of the right is assumed, but the production of a 
different right is not assumed. Agreeably to the opinion of 
Jimutavahana, it being not determined previous to partition, as to 
what property the right of a co-sharer accrues in reality, there would 
be an end of all temporal affairs as well as spiritual ones enjoined 
by the Sruti and the Smriti which can be performed only by 
wealth. You (Jimutavahana) impute to the author of the Mitak- 
shar4, the defect of multiplicity iov his, assumption of the destruc- 
tion and the production of rights, but yours is a still greater one 
(that of inconsistency) when you admit the production of a different 
right of each (of the co-sharers) in the property of the others by 
consent given* by all (on re-union) after partition. You ascribe 
uselessness to the right over the entire estate by reason of its unfit- 
ness for use : but the same is equal if the right be admitted to arise 
in a fractional portion. There is no use in spinning out the matter. 
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CHAPTER IT. 

Law OS' Paetixion. 


PART I. 


1. Now are determined the periods when, and the persons by 
whom, partition may bo made. 

On that subiect Manu says After (the death of) tbo fatlier 
and also the mother, the brothers being assembled together shall 
equally divide the paternal estate; for they are powco-less while 
those are alive.” ‘ 

" Paternal ” signifies,, belonging to the parents, since both are 
nroviously mentioned : hence by the phrase alter tlic lather , a 
iieriod of* partition of the paternal property x.s_ expressed ; and by 
the nhraso “ after the mother”, a period oi iiartition of the maternal 
nroporty is shown; the term »and also” {cha) however, is used 
for the purpose of indicating other periods, Init not for the purpose 
of laying down the restriction, (that partition is to be made only) 
“after the death of both”, for the mother’s bfo does not constitute 
a bar to the partition of the paternal property, nor the father s life 
to the partition of the maternal property. 

Accordingly, the author of the Sangraha says Partition 
of paternal property may take place notwithstanding the mother 
is alive, because in the absence of the husband, the mother has no 
independent ownership (in the property of her husband) ; 
also the partition of the maternal property may be made while the 
father is alive, for when there are children, a -vvoman s lord is not 
the lord of her property.” The moaning is: Inasmuch as, when 
there are sons, the mother has not independent ownership the 
propertv of her husband even after his death, thm*oiore even while 
she is alive the partition of the paternal property is reasonable ; and 
because the husband has no right to the property of the wife, when 
there ai'e children, therefore, oven while he is alive the sons -aro 
entitled to divide tlie maternal property. 

Hence also the text, “Eor they are powerless while those are 
alive ” is to be held as establishing the absence of independence m 
respect of the property of the father and the mother rcspoetiveiy ; 
and not as establishing the absence of right, since it has been 
demonstrated that the sons’ right to the property of the father (and 
the mother) accrues by birth. 

In the following text, — “ Should the father effect partition, he 
may separate the sons at his own desire, or (may separate)^ the 
eldest son with the best share ; or all may be equal sharers ; 
Yaiilavalkya, by declaring tbat the father inay separate toe sous 
at his desire, indicates that while the father is alive, that too 
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is a period of partition when the father feels a desire for it. In 
that case^ agaiii;, the father alone is the person who is competent 
to make partition ; since the want of the sons^ independt^nce has 
been established b}^ the text, For they have no rigid while 

the father is alive and free from defect. From the adjective 
free from deFect ^’5 it appears that what is meant is, that although 
the father be alive who has defects like degradation, still because 
the sons are not required to i*emam under his control, therefore 
that too is a period of partition when they desire; and in that 
case the sons are competent to make partition. 

There is also another period of partition at the desire of the 
sons, namely, when the father feels no concern for property and 
his sexual appetite has been extinguished, and the mother is past 
child-bearing. Thus Narad a having spoken of partition after (the 
death of) the father, in the text, namely,— Hence after (the 
death of) the father, the sons may divide his estate equally — 
goes on to say: — ^‘^Also when the mother is past child-bearing 
and the sisters have been given in marriage ; or when the father^s 
sexual propensity has become extinct and his affection (for pro- 
perty) has ceased.’^ ^ 

Jiindtavahaua, however, reads the text as "the father is lost 
or houseless^’, (instead of "the father’s sexual propensity has 
become extinct ” ;) and explains that " lost ” means degraded, 
and "houseless’^ signifies, no longer a householder. He also 
says that the reading, " the father’s sexual propensity 

has become extinct”, is unauthentic. But this is unreasonable, 
for that reading lias been adopted in the Mitakshara and other 
commentaries. The passage "the sons may divide his estate” 
(occurring in the preceding text) is to be read with the latter text 
(of Narada). 

Gautama also, after declaring,—" After (the death of) the 
father, the sous may divide his wealth,”'^— goes on to say, — " Also 
in his lifetime, when he desires, if the mother be past child-^ 
bearing*”^ 

Also Brihaspati ordains, — ^" On the death of the parents, parti- 
tion among brothers has been declared; it may also take place 
while they are alive if the mother be past child-bearing.”^ 

Again, even when the mother is capable of bearing more sons^ 
and the father is unwilling, partition may take place at the desire 
of the sous, if the father snSer from a lasting disease or be addicted 
to vice. I’hns Sankha says : — Partition of inheritance may take 
place against the will of the father, if he be old, diseased, and have his 
intellect perverted;”^— also Narada says A father who is afflicted 
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witli disease, or is influenced by wrath, or whose mind is engrossed 
with a beloved object, or who acts otherwise than the bastras 
permit, is not competent to make partition.” ^ 

2 . To what has been said on tbe subject in the Mitakshara, 
namely, that the father’s death is one period, when the mother is 
past child-bearing is the second, and the third is in the litotimc 
of the father when ho desires, — the following ob;|ection is raised 
by Jimfltavahana:-‘af the cessation of the mother s courses be 
ioined, as a condition, with the extinction of tho father s affections, 
then since the nubile age is ordained by Manu m the text, viz.,— 
‘A man of thirty years shall many a lovely girl of twelve years ; 
or a man of twenty-four, a girl of eight years : one who marries 
sooner deviates from virtue;’^ — and since the same sa^ ordains 
the atre in which a man should adopt another order, in the text, 
‘After fifty a man shall retire to a forest; ’3--therofore at that time, 
the cessation of the mother’s courses being impossible, there could 
be BO partition at the desire of the sons although the latner be- 
come a hermit or his temporal affections be extinct. If it be said 
that the extinction of the father’s temporal affections without 
the condition annexed to it, constitutes a period of partition of 
paternal property, then even when the father is degraded 
partition could not take place if his temporal affections be not 
extinct. If it bo alleged that this too is another period of parti- 
tion, then there would be four periods of partition, vi^, the death 
of the father, his degradation, the extinction of his affections and 
his desire. Hence two periods only are reasonable : one, when the 
father’s right ceases by death, degradation or the extinction of 
temporal affections ; the other, at the pleasure of the father while 
his right subsists.” 

This objection has arisen from not understanding the intention 
of the author of the Mitakshara. For he does not lay down the 
restrictive rule that there are only three periods of partitioh ; 
because he does immediately establish other periods by the passage, 

‘ likewise, &c.’, and because there is no reason for such a rule. 
The proposition, again, that one period of partition is on the 
cessation of the father’s right, and the other, at the father s deaiio 
although his ownership have not ceased,— is erroneous, bince in 
that case, the text, “ when the mother is past child-bearing , would 
become unmeaning, for the fathei-’s right is not extinguishe by 
reason of the mere fact of the cessation of the mothers courses; 
and since the cessation of the father’s right cannot possibly be the 
occasion of partition, inasmuch as right has been established to 
accrue by birth. Similarly, also, right does not cease under the 
circumstance of being afflicted with a lasting disease ; hence also 
the restrictive rule asserted by you that there are only two periods 
of partition is difficult to be maintained. Nor can you say that 
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you approve tlie proposition that right does not cease when the 
father is afflicted with a lasting disease^ for it would be contrary to 
the text which enjoins partition on that event, 

3. As for what has been said by the same author, namely, — - 
^^The condition ^ when the mother is past child-bearing^, refers to 
the property inheinted from the grandfather and other ancestors. 
Sincej the mother being past child-bearing, the birth of more sons 
becomes impossible, hence partition among sons may then take 
place, but by the choice of the father, for if ancestral property 
were divided while the mother was capable of bearing children, 
then those boim subsequently would be deprived of subsistence ; 
nor is that reasonable, for it is ordained, — ^ Those who are born 
and those who are not yet begotten, as well as those who are in 
the womb, all require maintenance; the dissipation of their 
hereditary source of maintenance is censured.’^ — Inasmuch as there 
are two periods for partition of the paternal wealth, therefore, Mann, 
Gautama and other sages have used the term ‘ after ^ leaving 
the term ^ deaths ' After % signifies, extinction of the father^s 
right. But if the above text referred to paternal property, then 
the text, — ‘ But one born after partition shall take the fatheris 
share only, — would be without any subject to which it may be 
applicable, because there is no possibility of the birth of more 
sons, when the mother is past child-bearing; nor can it be at 
all supposed to relate to the motheris estate, for in that case the 
mother would be deprived of her property. Hence the condition 
‘ when the mother is past child-bearing refers to the estate of the 
grandfather. Nor can the circumstance of the mother being 
incapable of bearing more children be a cause of partition independ- 
ently of choice, for there can be no partition without a will to 
effect it ; then the question occurs, whose must that will be ? and the 
solutionis that it must be the fatheris will, as deduced from the 
text of Gautama, which says,— ^ After (the death of) the father, 
the sons may divide the estate, or while he lives if the mother he 
past child-bearing, and he desire it.- Hence there are only two 
periods for partition of the grandfatheris estate ; one is, when the 
parents are no more, and the other, when the mother is past child- 
bearing and the father desires it.''^ 

This too is hut the effect of carelessness ; because the objec- 
tion of dissipation of the subsistence is equally applicable to 
paternal property ; and because the objection that the text, ^ But 
one born after partition, &c.\ would be without a subject, holds 
equally good in case that text be held to refer to the estate of the 
grandfather and other ancestors; also because it cannot but be 
admitted, as it is universally admitted, that when a father who 
retains his temporal affections become^ tainted with degradation and 
the like, par-tition of even the grandfather’s estate may take place 
at the desire of the sous. But as it will be established that in the 


‘■i Mann, IX. 216. 


I. Cole. Dig., 411, XL 


VIBAMII'RODATA. 


810 

property of the grandfather; the ownership of the father and the 
Tons is equal by reason of texts such as -» The ownership o he 
father and the son is the same, &c., —therefore in fact pmr.itioi 
thereof at the desire of the sons is not improper. As for a different 
interpretation of the above text,_ and the supposition that the 
absence of mastery relates to his estate, &c., all these will be 
refuted on the occasion of considering that text. 

4 We say that there are only three periods of partition in 
this way, namely, when the father is alive and worthy of independ- 
ence, h'is desire alone is the cause of partition; but it he is not 
worthy of it by reason of degradation, entrance into the fourth 
order a, nd the like, then the desire of the sons only ; on the dea h 
of the father, however, the causality of the son’s desire necessarily 
follows. Or.berwis€^ there would be great confusion^ ter it would 
be unreasonable to suppose that the circumstances, namely, extinc- 
tion of desires and the like, do sometimes separately and sometimes 
coniointly constitute the cause of partition, and because it would 
be difficult to discriminate between what constitutes the principal 
cause and what its concomitants. Hence in certain texts the 
enumeration of some of the circumistances and the omission of the 
others become consistent. 

By reason of the simplicity of the supposition of one radical 
revelation, all the texts should be considered to indicate only the 
absence of the father’s independence by ‘ extinction of desire and 
the like. To this very effect is the import ot texts like the 

" For they are powerless while the parnuts arc alive : 
('Manu'). “ For sons have not ownership while the father is alive and 
free from defect : ” (Dcvala). » And it is right^ even while they are 
both living : ” (Brihaspati). 

Hence Vydsa and other sages have declared two alternatives, 
namely, one which is preferable, is the coimmm abode ot brotners 
while the parents are alive; the other, whore by their consent and 
the like, the oldest or any other who is capable of managing t le 
affairs of the family becomes the head of the family, the lestli o 
under his control. Tims Vyiisa says:-“ H>r brother.s, commmi 
abode is ordained while the parents are alive. Hanca declares, 
“While the father lives, the sons have no imlependence with 
regard to receipt, expenditure and deposit of wealth, l.nt if he be 
deceased, remotely absent, or afflicted with disease, let the eldest 
mamore the estate.”* Sankha and Likhita, however, most oleaily 
" If the father becomes incapable, let the oldest manage 
the affairs of the family, or with bis consent a younger limther con- 
versant with business; partition of the wealth ooes not bike place, 
if the father bo not desirms of it; when ho m old m- lus mental 
faculties are impaired, or bis body is afflicted with a, lasting disease 
let the oldest like a father protect the wealth ot the rest; as (the 
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support of ) tlie family depends upon wealfcli, they are not independ- 
ent, while they have their father living, or while the mother is 

Therefore there are only three periods for partition, in the 
way mentioned above. 

5. In the text of Mann on this subject the term assembled 
together only recites (but does not enjoin) the assemblage (of co- 
sharers) which may take place, like the plurality (recited by the 
plural number in the term brothers ^^,) otherwise partition could 
not take place, at the desire of one coparcener or where there are 
two brothers. The term equally however is restrictive ; but this 
will be fully considered hereafter, 

6. Jimutav^hana says Since the term ^parents^ (in Brihas- 
pati’s text) bears the dual iiumber, therefore, partition by uterine 
brothers, of even the paternal property, should be made only on the 
death of the mother. But the use of the mother’s death has no 
reference to the partition of the mother^s estate ; because the text 
^ even while they are living ^ cannot consistently refer to the mother’s 
estate, therefore, it must be admitted to refer to another’s property : 
hence, because by the term ^ even ’ in the text ^ even while they are 
bcth living’, the existence of the parents is declared to relate to the 
very same case to which the non-existence of the parents stands as 
the cause, therefore the death of the mother ought not to be inter- 
preted as referring to the estate of the mother,” 

But this is not consistent; for in the text of Manu the terms 
^ father ’ and ^ mother’ are separately set out : also where it is other- 
wise, (as in Brihaspati’s text) it is reasonable to interpret the dual 
number as only intending reference to partition. If it were not so, 
then there would be no earthly reason for connecting the property 
of one with the death of another. 

What again is the meaning of the passage, namely, — Because 
the text, ^even while they are both living, &c.’, cannot consistently 
refer to the mother, &c. ?” If it be that the text does not refer to 
the property of the mother, by reason of the absence of her independ- 
ence while the father is alive, in that case the father has owner- 
ship even in the property of his wife notwithstanding the sons, there- 
fore her death too cannot have any bearing upon that, hence would 
arise the objection of having reference to something else. 

And as for a different meaning of the above passage, it will be 
shown that that is an absurd assertion. Hence the proposition, 
afldrmed by the author of the Sangraha and others,— that the 
mother’s death relates to her property,— is consistent ; since the 
reason is secular. 

7. The common abode of the brotiiers, however, is preferable, 
as while the parents are alive as likewise after their death. Thus 
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Sankha and Likhita declare, They may live together if they 
please, for being united together they may attain to prosperity. 
Themeaningis, that being “ united together”, ^.e., dwelling together, 
they may attain to prosperity through the a-ssiirtance rendered by 
each other in the acquisition of property. So ISarada says,— Let 
the eldest brother, like a father, maintain the rest together; or let 
a younger brother who is capable, do so : the inamtenance of the 
family depends upon ability.”" 

So Manu ordains,—" The eldest brother may take the patri- 
monv entire, and the rest may live under him as under a father. 
By the eldest son as soon as born, a man becomCvS latiier ot male 
issue, and is exonerated from the debt to the ance.stors : such a son 
therefore is entitled to take the entire heritage. J hat son alone on 
whom he devolves his debt and through whom he tastes immortality, 
was heo-otten from a sense of duty; the vest are considered as 
begotten from love of pleasure. Lot the oldest like a father support 
the younger brothers, and let them according to law behave like 
sons towards the eldest brother. The firstborn exalts the family, or, 
on the contrary, destroys it ; the firstborn is the mo.st respectable 
in society, the fir.stborii is honored by the good m this world. If 
the eldest brother acts as an eldest brother should do, he is as a 
mother, he is as a father. But one who does not act as an eldest 
brother should do, is still to be respected as a relative. The eldest 
brother who from avarice defrauds his young brothers shall not be 
considered as the oldest, shall forfeit his share and shall be punished 
by the king.” ® 

Agreeably to all these texts, the joint abode of all the brothers 
in obedience to the eldest brother who is possessed of good quali- 
ties, is preferable. 

But if increase of religious merit be desired then pa.rtition 
should be made. It has been so declared by Manu and Pi-ajsipati; 

“ q'hns let them dwell together, or apart for the sake of religious 

merit, since religious duties ai’e multiplied apart, therefore separation 
is virtuous.’’'^ Religious duties consist in the wor.ship of gods, 
iso., for that alone is never heard to be separate in a joint family. 
Accordingly, Brihaspati says Among those who live in com- 
mensality, the worship of the manes of ancestors and of gods 
and Brahmins, is common: but among the separated the very 
same worship takes place in the house of each.” 

The author of the Sangraha, however, says that the term 
‘increase of religions merit’, includes also the increase of religious 
merit by means of the establishment of the sacred fires and the like 
ceremonies ; — thus ho says, — By partition the paternal estate is 
rendered the property of the sons ; when the right of property 
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arises, they commence ; hence separation is virtaous : commence 
i.e., accomplish the ceremonies of establishing the saoi'ed fires and 
the like. 

But this has already been refuted by us when establishing the 
right of sous to the performance of ceremonies enjoined by the 
fcSrutiand the Smriti, even before partition by reason of the sons^ 
right to the paternal property accruing by birth alone. Therefore 
by the term ^religious duties’, ai’e to be understood only such 
religious duties as the five great sacrifices. 

8. The phrase and the sisters given in marriage ”, is however 
inserted not for the purpose of making a period of partition, but 
for the purpose of shewing that their marriage m*ust bo celebrated : 
similarly the text of Narada, viz .^ — ‘‘Whatever remains after the 
father’s gifts are given and the paternal debt liquidated out of it, 
should be divided by the brothers so that the father may not 
remain a debtor,”^ — ordains the obligation of paying off the father’s 
debts, but not a period of partition. 

9. Again when the father separates the sons at his desire, 
then also arbitrary will shall not be exercised, but the meaning of 
Yogisvara’s text is, that of the two methods, viz,, ‘‘ Or (may separate) 
the eldest with the best share, or all may be equal sharers,” — that 
method which he chooses may be adopted. 

The venerable Vijnanesvara explains tbe above text in the 
following way : — ‘‘ The eldest, with the best share ; the middlemost, 
with the middlemost share ; the youngest, with the smallest share ; 
or all eldest and the rest may be made equal sharers.” 

The Easterns, however, say that the phrase ‘at his desire’ 
indicates a separate method altogether, and distinct shares of the 
eldest and others and equal shares constitute two methods : thus 
th^re are three methods ; accordingly the first term “ or ” in the 
text “or (may separate) the eldest’', — ^becomes significant, as 
having reference to the mode indicated by the phrase “at his 
desire”: it would become far-fetched, had it reference to the 
method which is subsequently set foi’th. 

And they assign the following reason for that view : — In the 
the text of Narada, “Or the father himself when old may 

separate the sons, either (he may separate) the eldest with the best 
share, or in any way he pleases,”^ — ^because one mode of unequal 
distribution is set forth by the passage “either the eldest, &c.”, 
and then it is said “or in anyway, &c.”, therefore it is indicated 
that there is also another mode of distribution by the desire of the 
father. Also Harita says “ A father, having during his lifetime 
distributed his property may retire to the forest, or enter into the 
order suitable to an aged man ; or he may remain at home having 
distributed a small portion (of his property amongst his sons) and 
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retaining a greater portion; should he be pinched, he may take 
back from them/’ “The order suitable to an aged man, means 
the fourth order; “be pinched”, means, be reduced to poverty : 
here too a different mode is expresed by the passage ‘ -liaving 
distributed a small portion Therefore, by reason of the same 

foundation (of Yogisvara’s text) with these (texts) it is reasonable 

to say, in order to include the above mode of partition in Yogisvara’s 
text, that the passage “ at his desire ” (in Yogisvara’s text) indicates 
nothing but a separate mode. 

This is wrong : for the term “ or” docs not become far-fetched 
(by having reference to the subsequent mode,) since it may, with 
propriety, bo construed in either way. Neither is the reason 
assigned correct. Because if the object of the phrase ‘ at his 
desire ’ (m Yogisvara’s text) be to include another mode mentioned 
in other texts'^ then the latter half (Yogisvara’s text) would bo 
merely unnecessary; for as those two modes also are mentioned 
in other texts, these may likewise be included under the phrase 
“ at his desire”: there would certainly bo very little necessity if the 
object of that phrase were to include a mode other than these 
(two modes). And because desire being under no restraint, _ the 
moaning of that (other supposed mode) cannot ho ascertained 
without consulting other texts, (but it must be ascertained) so that 
arbitrariness may be prevented : but there would be no necessity 
for consulting other texts, if the phrase “at his desire ” he 
interpreted to be inserted for the purpose of removing the idea 
of any rule regarding the applicability of the two modes mentioned 
by (Yo<nsvara) himself. Nor can it be said that inasmuch as option 
is indicated by the very assertion of the alternative, the phrase 
“ at his desire” is useless ; since it is far more reasonable to say that 
the phrase though it is superfluous, is intended to have reference to 
the two modes mentioned by himself, with the object of removing 
the idea of the alternative being governed by any rule, rather than 
that the latter half (of Y'ogisvara’s text) is useless. 

Again, the same foundation (of Yogisvara’s text) with the 
texts of Narada and other sages, is not inconsistent with the 
interpretation put by Vijudnesvara ; for the two modes mentioned 
in Yogisvara’s text, are declared in other texts also. Nor can it be 
said that let the meaning of Yogisvara’s text be, that arbitrary 
will alone constitutes a distinct mode ; for in that case the following 
text would he meaningless, viz . : “ A father who acts otherwise 
than the Sastras permit has no power in distribution ; ” for, if 
(the exercise of unqualified will were agreeable to the Sastras, then 
acting otherwise than the Sastras permit, would bo^ imposjsihlc. 
Had will been the only cause, then the following text of Katyiiyana 
also would be useless, viz . “ But let not the father distiuguish 
one son at a partition made in his lifetime, nor whimsically deprive 
any one (of his share) without sufficient cause.”*— “ Let not 
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distinguisli^^ means^ lot him not make any son benefitted by any 
arbitrary special consideration, otherwise than by the specific 
deductions for the eldest and others, — as enjoined by the Sastras; 
‘^sufiScient cause again, is such as degradation, &c., recognised 
by the Sastras 3 whimsically means, through anger or through 
alfection towards the son of a beloved wife ^ deprive signifies, 
render destitute of shares. 

As for the following text of Yogisvara, namely, — Among 
those separated with greater or less allotments, (the distribution) 
made by the father is pronounced lawful,^^^ — that again has, consist- 
ently with the text, viz ., — A father who is afflicted with disease 
or incensed with wrath, &c,5’^^^been explained by Vijnanesvara 
himself to mean only this: — ^UawfuP’, i.e., if in accordance with 
law, then what is made by the father is pronounced as finally made,. 
i,e., cannot be revoked; but what^ is not lawful, i.e., not made 
agreeably to the Sastras, can certainly be revoked. 

Similarly, are to be explained also the following texts of 
Brihaspati and Narada (respectively): — ‘SShares which have 
been assigned by the father to the sons, whether equal, greater or 
less, ought to be kept unaltered by them : else they shall be 
chastised/^ ^ — ^^^For such as have been sepai*ated by their father 
with equal, greater or less allotments of wealth, the same is a 
lawful distribution ; for the father is the lord of all.-’^'^ — The mean- 
ing is, that even in case of partition with the best and the like 
shares allotted by the father to the eldest and the like respectively, 
the others should not be dissatisfied ; nor should the eldest and 
others he so, in case of partition with equal allotments: accord- 
ingly Narada says, that that is a lawful distribution 

Partition with the best and the like shares has been declared 
also by Manu thus, — ^‘ The twentieth part of the estate together 
with the best of all chattels, constitutes the specific deduction for 
the eldest; half of that for the middlemost ; and a quarter, for 
the youngest.^^^ Baudhdyana has declared the case of equal shares, 
thus : — Maun distributed the heritage among his sons ; hence 
the share of all is equal by reason of the absence of distinction."*^ ^ 
The meaning is, that all the sons shall have equal shares inasmuch 
as no distinction is mentioned in the Sruti, Manu distributed 

the heritage among his sous.** . 

10. If a father, by his own will, separates his sons with equal 
shares, then he must give to each of his wives a share equal to that 
of a son. Thus Yajnavalkya says If he makes the allotments 
equal, then his wives to whom woman^s property has not been given 
by the husband or father-in-law, shall be made equal sharers.**^ — 

^ Yajnavalkya, II. 116. * Narada, XIII. 15. 
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To wliom woman^s property lias not been given tliroiigli affection, 
&c,f by the husband or father-in-law : tlio mention of the husband^ 
&c., is illustrative; the meaning is^ who are devoid of wo77ian^ s pro^ 
perty described hereafter. What is laid down is^ tluit each of such 
wives is entitled only to a share equal to that of a son. Thus the 
following meaning is deduced : — When the father separates his sons 
even with the best and the like sliains, then also after having 
deducted the best and the like shares he shall, out of the whole 
property from which the specific deductions have been made, allot 
to each of liis wives a share equal to tliat of a son ; ])at they are 
not entitled to specific deductions for their seniority. 

Whatever, however, a wife is entitled to as her specific deduc- 
tion, that too the wife gets ; accordingly Apastamba says : — The 
furniture in the house and tho jewels belong to tlio wife.^^ ^ Furni- 
ture*’^ means ])ots for eating and the like, ‘What furniture of a 
woman is not joint property and what ornament is not so, will be 
considered hereafter, 

Nor is it reasonable to say that when '\hjnanesvara explains the 
above text (of Yogisvara) to intend that a wife is entitled to a share 
equal to that of a son in both the modes (of partition), then the con- 
dition consisting in the equality of shares, as ordained in tho passage, 
If he makes the allotments equal — is useh^ss : this much only 
ought to have been said that the wiv(‘S do not g(‘t specific deductions 
according to their seniority, Beeausc^ a mode of mere unequal dis- 
tribution without tho specific deductions, — -lias been declared by 
Mann in the text, — “When the specific deductions have thus been 
made, let equal shares (of the residue) be allotted : but if the specific 
deductions be not made, then the distrihutiorj of slmres simongthe 
sons shall be in this manner, — led tho eldest luuui a double share ; 
the next born, a share and a half, tind the younger sons each a share : 
this is the settled law,^^^ — by Gautama in the text, — “ Or tlie first- 
born may have double share, and tho r(‘st tuie share each/^^ — 
Yasishtha, in tho text, — “ 1’‘he partition of Jmritago atnong brothers 
is now declared : let the eldest take two Bliart\s, to him also belongs 
a tenth of the oxon and horses; the goats, the sheep and the house 
belong to the youngest ; the iron instruments ami the furniture of 
the house belong to the middlemost/^ ^ — and by Nilnida, in the 
text,— “To the eldest an additional share should be given ; for the 
youngest the best share is ordained ; the rest shall partake of equal 
shares and so the unmarried sister/^ — If this mode b(^ adopted, 
then in order to establish the absence of the wives’ shares in riiat 
case, the restrictive rule, namely, “ If he makes the allotments 
equal/^ — has been ordained. Hence there is no defect. 

Accordingly, in interpreting the following text of Mann, vh . : — 
“ Among undivided brothers, if there be exertion in cononon, then 
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tlie fattier sTaall on no accounij make unequal allotments,^^^—* “wliicli 
prohibits the distribution of unequal shares^ if in acquiring the pro- 
perty there has been in common^^, i.e., equal exertion i.e.^ 
Labour of all the brothers^ — Jimutavahana says : — But the specific 
deductions may certainly be given by the father^ these do not 
partake of the nature of allotments : unequal allotments only beinar 
prohibited. 

The following is the opinion of Vijnanayogi : — Hence also in a 
case of partition with specific deductions; as declared by Yajnavalkya 
in the text, or the eldest with the best share ^^5 — the sons certainly 
take equal shares ; consequently to that case also; the above text 
(of Yajnavalkya) is applicable. But it does not apply to the case 
of pax’tition with double shareSj &c. 

But if woman’s has been given (to a wife;) in that 

case the allotment of a half share is subsequently ordained in the 
text;— If any have been assigned; let him allot the half 2 
though this has been ordained with reference to what the husband 
is to give to a wife who is superseded by the marriage of another 
wife; still by parity of reasoning it is to be applied to the present 
case where the question occurs (as to wdiat should be allotted to a 
wife who has received woman’s property). For Baudhayana says : — 
What is affirmed of even one among many that have a common 
property; the same is to be extended to all; since they are declared 
to be similar.^^® 

Jimiitavahana and his follower; the author of the DayatattvU; 
appear to explain the term exertion in common in the text of 
ManU; rh ., — Among undivided brothers; &c,/^— to meaii; if all ask 
for partition; for they say But when the sons request partition 
in the father lifetime; an imequar distribution should not be made 
by him.^^ But this interpretation is improper inasmuch as the term 
in common {saha) becomes unmeaning; and the term exertion 
{utthdnam) although importing labor must be taken to signify 
desire for partition; hence the interpretation put by us is to be 
preferred : thus we get also harmony with the following text of 
yoglsvara; vn.j — When there is an augmentation of the common 
stock; then; however; the distribution is ordained to be equal: 
hence that texb is reasonably construed by putting no other inter- 
pretation than what is approved by us. 

It has been said in the Mitakshara : — Agaiii; in the text;— 

^ If any have been assigned; let iiim allot the half;^— the term. "" half ^ 
does not signify an exact equal division ; hence so much should be 
given as what was given before and what is given now may be equal 
(to the share of a son).-^^ The purport of which is this : — although 
the term ardha (half), in the neuter gender, signifies equal division 
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according to tlie hosa (vocabulary) which says , — “ ardha in the 
neuter gender, implies equal division ”, — still the intention is that 
a wife is entitled only to a share equal to that of a son, so that the 
share of a wife may not be unsettled, that is, sometimes greater than 
that of a son, and sometimes less ; also that the restriction as to an 
exact half share may not have a spiritnal object. 

With regard to this the author of the Madanaratna says 
“ From the plural number in the term ' wives (in Yajuavalkya’s 
text) it appears that the father himself is to take a share for each 
wife ; but separate shares are not to be allotted to them; since that 
would bo contrary to Harita’s text which ordains, — ' There can bo 
uo partition between husband and wife.’ 

This is not tenable ; for partition between husband and wife is 
not affirmed here, so that there would be conflict with the text of 
Harita, but (what is affirmed is) the gift to the wive.s, at the time of 
separating the sons, of shares equal to theins, like the gift throuo-h 
affection; for this reason it has been said that a half share shall be 
assigned if woman’s -property has been given. Hence there is no 
defect. ’ . 

11. The partition, however, whi cl i takes place at the desire of 
the sons during the lifetime of the father, — must be equal; because 
there is no provision for inequality (of distribution,) and because 
the term “equally ” which occurs in the previous text is to be con- 
strued with the text of Manu (Niirada?) viz ., — “ Wlien the mother 
is past child-bearing.” 

So also the partition after the death of the father must be 
equal ; for it is so declared by the ti.-rm “ equally " in Manu’s text 
cited before ; also Harita says, “ When thi> fatlnn- is dead, the 

division of the heritage shall bo equal;”* — so Paithiiiisi declares 

“When the paternal property is to bo divided, the share.s of'tlie 
brothers shall be equal; so also Yajiiavalkya urdaius,—“ After 
tlie death of the parents, the sons shairequally divide the lieritao-e 
and the debts.”^ ' ° 

This text (of Yajfiavalkya) has been explained in llioHitak- 
shara, thus After the death of the parents,” indicates the 
period of partition, “the sons” shows the persons by wlunn par- 
tition is to bo made, “equally ” restricts the mode of partition. 

If it be said that when Manu, after having premised partition 
after the death of the father, and having ordained the alternative 
of joint abode to be preferable, in the following text,— “ d'he eldest 
alone, however, may take the paternal estate in its entirety, and tlie 
rest may live under him as under a father,” -has also spoken of 
unequal division in the text,— “ The specific deduction for the eldest 
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IS tlie twentieth part, &c. : "—then how can tlie restriction be oh- 
tamed that the distribution shallbe equal ? The answer is, although 

SL Sastras, whether the 

shth be^nuf restriction,— that the distribution 

shall be put equal m this hahyugam is to be maintained in pursuance 
of other texts; To^s vara ordains,-- But practise not what is 
abhorred in the world though it be legal, for it secures not spiritual 

means i/wgram (age) ; the meaning is, 
al7b^mLl abhorred ^.e prohibited to be practised in one age, 

m another age, ought not to be practised. 
S J 1“’® following defects :-it would be con- 

tiadictoiy to say that the same thing is legal, and (at the same time) 

abhorrence of what is 
1 - + the Sastras by one who is versed in them would be 
contradictory; the abhorrence of mortals in ignorance of the Sas- 
not, however render anything incapable of affording 
spiiitual good, because the same might extend to cruelty, &c., in the 
ceremonies ot agm homa and the like. Accordingly, those only that 
are ordained to be shunned mthehaliyugam, such as the killing of 
cattle in honor of a venerable guest and the sacrifice of cows, have 

been set forth in the Mitakshard as examples of what are abhorred 
in tiie world. 


Again, wherever the re-marriage of an undefiled widow, and 
the like, have been mentioned under what are to be shunned in the 
tefoi/wgu, there have been also included the specific deductions for 
tile eldest^ (tec.; thus in tlie Adiptirana it lias been said, — ‘'The 
remarriage of a woman once married, the deduction for the eldest, 
the sacrifice of kine likewise, the intercourse with a brother’s 
wire, and the use of a kamandaM ; these five shall not be done in 
the kahyuga. So also it has been said in the Smritisangraha,— 
JAs neither the law’- of appointment to raise issue, nor the sacrifice 
^ ^ neither the partition with specific deductions, now exists.’’ 

— 1 lie law of appointment to raise issue ”, means, intercourse, — in 
the prescnbed way, by appointment of venerable relations,— with 
a brother s affianced bride if the brother dies, (before the comple- 
tion of^marrup); '^the sacrifice of kine”, is as ordained in the 
text,— feacrihce a barren cow as a victim consecrated to Mitra and 
Varuna; ‘‘now,” means, in the 

Accordingly, Apastamba, having declared his own opinion, — A 
father, in his lifetime, shall equally distribute heritage among the 
sons; and having stated as the opinion of some, the taking of 
the entire estate by the eldest, in the text,— Some (say that) the 
eldest is the heir and having shewn, as the opinion of others, a 
distribution with specific deductions, in the text, — “In some coun- 
tries, the gold, the kine, and the black produce of the earth belong 
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to the eldest ; fche car appertains to the father ; and the farniture 
in the house and ornaaaents are tlie wit‘e^s jis also wealth (received 
by her) from kinsmen — has refuted the same in tlie text, — ^“^That 
is contrary to the 8astrasj^^ — and has Ijimself explaijied the incon- 
sistency with the Sastras, in the text, — No distinction is mentioned 
in the Sriiti, — ^ Mann distributed Jiis heritage aimmg his suns.^^^^ 

Hence unequal distribution, though, ordained by tlie Hastras, 
ought not to be practised in the hili age. 

As for wliat has been said by the aiitlior of the l^litaksliani, 
namely, — ^'it is also contrary to scripture : — that is open to ques- 
tion. For if there bo inconsistency with scripture^, then unequal 
distribution could not be practised in other ages also (liesidcs the 
kali age,) consequently the texts ordaining it would be altogether 
without a.uthofity ; hence it is inconsistent to say that it is one 
which is to bo shunned in the kali age. Neither is here direct con- 
flict with scripture; for inasmucli as distinction is not ordained in 
the Sruti (cited aboye), therefore equality (of distribution) is infer- 
red according to the maxim, — ^^Eqality is the rule wliere no dis- 
tinction is expressed.’*’ 

In the following passage of the Smriti(‘liandrika, however, 
there is written a different text of scripture, <*itiMl by Baudliiyana, 
wliich ordains unequal distribution : — He himself has declared that 
there is a different text of scripture, bearing upon the specific deduc- 
tions for seniority, ‘'^The eldest shall set apart. oiu.‘ from every kine 
of property agreeably to the Sruti, — ’^rhurefmu^ set the oldest son 
at ease with a property;*’ by speaking ^'one from eveiy kind of 
property ”, ho indicates that the singular number in the term Sa 
property occurring in the vSruti, is significant ; ^ sot at case means 
satisfy, 

Jhnutavahana and others, Iiowever, say that the equal or un- 
equal distrilmtion is doterrainod respectively with reference to the 
consent or want of it (of the younger brothers,) in th,e passage :™ 
‘^Wlien there is the consent of the brotliers by reas(.>n of groat 
respect, &c., (for the eldest) then there may bo uue([ual distribution 
with specific deductions and the like: accordingly equal divisiou 
alone is observed in tlie world, because persons of the present day 
(who are younger brotliers) entertain no great respect (for their 
eiders), also because elder brothers deserving of deductions are now 
rare.” This is, however, not acceptable as it is inconsistent with 
the first half (of Yajnavalkya’s text,) because in that case, the sons’ 
desire alone would be the cause; and the interpretation,— that the 
father’s will constitutes another independent mode (of partition) — 
has, however, been previously shewn to bo erroneous. 

12. “Wlion the father distributes his self-acquired property 
amongst the sons, he shall himself take two shares. This has been 
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declared by Narada^ — Tlie father while dividing his own property 
shall take two shares/^ ^ Also Brihaspati says^ — partition takes 
place in his lifetime^ the father shall take two shares/^- 

It is said by Sankha and Likhita that the father takes two 
shares in case he has an only son ; thus,— If he be the father of 
an only son, he shall allot two shares to himself/"^ The author of 
the Vyavaharaparijata, however, has explained the above text, thus; 
— Here the term only^' (eka) means, excellent ; accordingly, if the 
son, being accomplished, is capable of acquiring wealth, "then on 
separation with him, two shares shall be taken by the father, 

Jimiitavahana, however, has explained the above text, thus ; — 
^^The term ekaputra (rendered above into ''the father of an only 
son ’) signifies, the son of one father, ie., the true (aurasa) son ; it 
is not a compound called signifying, ^ the father of an 

only son ^ ; for, as in a hahuvrUd compound what is principally con- 
sidered is an object different from what the constituent words of such 
a compound mean, it is not preferable to a shashtJiitatpimisha ; 
accordingly, the luifda son {kshetr a j a) is excluded by reason of his 
being the son of two fathers : hence a father being true son (of his 
own father) shall take two shares out of the estate of his own 
father, but not a father who is {kshetraja) or the wife^s 

This is wrong, for in that case this text would refer to the 
estate of grandfather; but it will be established that even a father 
who is a true son (of his father) is entitled to (no more than) a 
share equal to that of a son, because the father and the sons have 
equal right to the estate of the grandfather : accordingly here the 
hahuvrihi compound is to be necessarily preferred. 

The author of the Mitakshara, however, has not noticed the 
above text at all. 

Katjajana says, — A father takes either a double share or a 
moiety by reason of his acquisition of both son and wealth ; and a 
mother also, if the father be deceased, is entitled to a shai^e equal 
to that of a son/^'^ 

(In commenting) on this text Jimutavah^na says : — ‘^^Tlie term 
putravittdrjandt (rendered above into ^by reason of his aquisition 
of both son and wealth^) means, from a son’s acquisition of wealth, 
Le., the father is entitled to two shares of the wealth acquired even 
by a son, in the same manner as of Ids self-acquired property : but 
it does not signify, ‘by reason of the acquisition of both son and 
wealth’; for it is admitted that -when partition is made with 
brothers, then even one who has not got a son takes two shares as 
the gainer of the wealth; hence it must be affirmed (by the adver- 
sary to be the meaning of the above text) that if any relative exist 
who is entitled to participate, the acquirer takes two shares, &c. ; 
but if there be none, he takes the whole. But thus the specific 
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mention, of father and son would bo uniiieaiiing, like the song of 
a drunkard. Besides^ acquisition is an act causing right of pro- 
perty, for it has been declared that ^it is a contradiction to say that 
acquisition does not produce right of property^; but it has been 
shewn under the topic of the gift of whatever a man owns that there 
can be no such right over sons ; hence the term ^ acquisition ^ would 
be metaphorical in regard to sons and literal in respect of wealth; 
but this twofold meaning of a term once uttered is unreasonable. 
Nor can it be argued that tlie text would be superfluous, since 
the son^s right to a. double share is obtained from the fact of his 
being the acquirer, and since the father^s right to two shares is also 
(ieduciblo from otlior texts, indepcmdently of the above t(‘xt. For 
this text is not superfluous; since without this text t-hore is no 
authority for holding tlia.t the father is entitled to two shares of his 
son^s wesilth.’’ 

This is not teniible ; for the compound {piitraaitidrjandt^) as 
explained by you, conveys a secondary meaning, and as such is less 
x'easonable than the conjunctive form (maintained by us). As for 
the objection raised to the conjunctive form by the argument for 
i D is admitted, that is extremely incongruous : for the text does 
not relate to participation, &e., by brothers, tlic fathers property 
being the subject dealt with. Nor can it be contended that the 
term j}utm *^son^^ (in the above text) is useless, the acquisition 
of property alone being a sufficient cause for taking two shares. 
Because the term shews the absence of independence (in the son): 
the purport is, a- son too being acquired by him like property is 
dependent, and as such can be no obstacle to the taking by the 
fat her, of two shares of his self-acquired pr{>perfy. As for the 
objection, but this twofold meaning, that too is not good. 

For the father’s right over the sons too is admitted. It caxinot be 
said that this wmuhl be contradictory to what is said xinder the topic 
of the gift of whatever a man owns, tlie purport of what is said 
there being against such right of the fatlier and others. Because 
the absence of the gift of sons, &c., which is concluded in that 
topic, has been established by reason of conflict (of tlu^ gift of 
sons, &c., with what is show'u in the BhiiBhya, to be the induce- 
ment (for giving away uU that a man owns). It is for this reason 
that the provisions regarding tlie gift, &c., of sons and daughters, 
bear only the primary meaning, they do not convey gift, &c., that 
are secondary, such as^naking sons, &c., dependents of others. 

13. But the appropriation of two shares by a father relates 
to his self-acquired property; it has no reference to the property 
acquired by his fatlier and the sons are entitled to equal shares of 
the grandfather’s estate, since their co-equal ownership therein has 
been ordained by Yajnavalkya in the following text, — owner- 
ship of father and son is, indeed, similar in the acquisitions of the 
grandfather, whether land, any settled income or inovealfles.”^ 
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And the meaning of this te-xt is this : — ‘"^and^^ signifies/ rice- 
field and the like ; any settled income is what is given by reason 
of written grants by kings to the following effect, — To such and 
such a person, so many betel-leaves or the like shall be given from 
such and such a plantation of betel-leaves or orchard of betel-nuts ; 

moveables are gold, &c. ; by the term indeed it is indicated 
that the ownership of father and son in these is well-known, right 
accruiug by birth alone ; that again is similar 7!. 6 ., co-equal : 
hence in respect of the grandfathers estate, the sons are not 
dependent on the father, as they ai'e in respect of the father’s self- 
acquired property; conseqaently partition (of the grandfather’s 
estate) may be made by the sons) even against the father’s will, 
and the rule regarding the father’s two shares does not obtain. 

So Brihaspati has declared, In the property acquired by 
the grandfather, whether immoveable or moveable, the parcener- 
ship of both father and son is ordained to be equal indeed.”^ 

The author of the Madanaratna says : — The meaning is that 
the father shall take an equal share only, but not a double share as 
in the case of his self-acquired property, nor shall adopt the mode 
of unequal distribution. 

On this, Jimutavahana says: Where of two brothers, one 
dies, while the father is alive, leaving a sou and the other brother 
survives and subsequently the father dies : in that case the son 
alone, by reason of his proximity, would have inherited the father’s 
estate, but not the grandson whose father is previously deceased, 
by reason of his distance ; in order to prevent this, it has been 
declared that Hhe ownership is similar ’ ; hence, as the father bad 
ownership in the grandfather’s estate, so his son too has : there is, 
however, no distinction by reason of greater or less propinquity, 
both being equally competent to offer oblations in the farvana mode. 
This is the purport. Hence also a great-grandson, whose father and 
grandfather are dead, is equally entitled to the estate of the great- 
grandfather, for there is no distinction as to the offering of 
oblations. But if the sons had ownership in the grandfathers’ 
property while the father is alive, then on partition by two brothers 
having sons, their sons too would have been entitled to shares by 
reason of their equal ownership. Hence the text of (Yajuavalkya) 
relates to a grandson whose father is dead and not to grandsons 
generally. Nor can it be said that such cannot be the purport of 
the text, as being not the subject premised. Because the case of 
grandsons by different fathers is the subject previously proposed. 
But what is intended to be shewn by the declaration of the 
similarity of ownership, is that there cannot be unequal distribution 
by the father at bis will, as it can be in the case of self-acquired 
property. Thus Vishnu says : — When a father separates his sons 
from himself, his will regulates the division of the wealth acquired 
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by liiraself; but in the estate inherited from the grandfather, 
the ownership of father and son is co-equal/^ Hencos as regards 
self-aoqui]*ed property, a,, father nnay separate his sons with unequal 
allotments; but in the gi’andfatheiV estate the ownership being 
eo-equal, the father cannot act according to his pleasure, ^J'hese 
texts being reasonably construed by this interpretation alone, the 
general rule, — that the father^s desire coristif.utc^s tlie period of 
partition, and that tlie father is entitled to a double share, — is not 
affected them). Again, although it may be conceded as is main- 
tained by Dh.iresvara, that the texts relate even to grandsons wliose 
fatlner is alive, still the object is no oilier than to prevent unequal " 
distribution by the choice of the father; they do not however shew 
that partition may take place at the desire of the sons, nor that the 
father is not entitled to two shares. When, agreeably to the following 
textofBrihaspati, — ^The eldest by birth, by science, and by good 

qualities shall obtain a double share of tlie lieritagf* ; and the rest 
shall share alike : for he is as a father to thern,^^ — a father, who 
delivers his father from the lowxu* regions and is the eldest by 
good qualities, — is, on partition -with liis brothers, entitled to a 
double share as being like a father : then it is not proper on the 
part of yourself and the sages, to say that the father himself, on 
partition with his sons, does not obtain a doulde share of the estate 
inherited from the grandfather, although it is through him alone 
that the relation of the sons to the grandfatlnu’^B imoperty arises. 
Hence the rule that the father’s desire constitutes tlie period for 
partition, as set forth in the text, Hie may separate his sous by 
his choice’ and that the father is entitled to a dnuble shai-e, as is 
laid down in the text,— shall take two slmrcss — is a 'ppli cable also 
to the property inherited from the graudhuher ; but it is only the. 
unequal distribution amongst the sons, lliat dta^s not take place at 
Ins will. Nor can it be said that in the following text, Hz ,, — 
the property acqnii’ed by the grandfather, whmiier immoveable or 
moveable, the parcenership of both father and smi is ordaiiied 
to be equal indeed.’^— the equality of the shares of father and sou, 
being clearly declared by Brihaspati, how are tw^'o sliares for the 
father obtained in this case too ? Because tlie meaning is that ^ the 
parcenership, i.e., the act of one who distributees is equal thnt is 
to say, the father is not, ho*wever, entitled to make a distribution of 
greater and less shares at his choice : it does not imply that the 
shares must bo alike. Or the declaration of equal parcenership 
may be taken to have reference to a father who is the son of two 
fathers, such z^the wifeh mn, since it lias been showm that the term 
ehapntra in the text, — ^ If he be the father of an only son, — 
refers to one who is a true son/ 

Tiiis is not acceptable, being opposed to the context. Since 
after ordaining that among grandsons by different fathers the 
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allotment of shares is according to the fathers, — it is declared, — 
The ownership of father and son is, indeed, similar in the acqui- 
sitions of the grandfather whether land, any settled income, or 
moveables/^ — Now here three doubts ainse, namely, whether when 
the father is alive, the grandsons have no ownership in the grand- 
father’s property, or there can be no partition or partition can 
take place only by the choice of the father as in the case of his 
self-acquired property. Hence what the author of the Mitakshara 
says, namely, that the latter text is ordained only with a view to 
remove these doubts, — is consistent with the proper mode of 
interpretation. Wherefore should it be restricted to the case of 
grandsons whose father is dead? Nor can it agreeably to what is 
maintained by Dhdresvara, be said, that the text is intended to 
prevent only nnequal distribution by the choice of the father, and 
nob the determination of the time for partition by the father’s choice, 
nor his double share, which are without distinction applicable to 
this case. Because there is no ground of discrimination (as to what 
is the intention) . — Moreover, the causality of the father’s desire, is 
literal, being expressed by the instrumental case in the text, ^^may 
separate hy his choice ” ; bub the determination, by the father’s 
desire, of the time for partition, is only inferential : it is very strange 
that when the literal causality is prevented by this text, it does not 
prevent the determination (by the father’s choice) of the time for 
partition — which is inferential. And if the ownership be admitted 
to be co-equal, as you have taken upon yourself the difficulty of 
admitting it, — then the causality of the son’s desire, and the deter- 
mination by it, of the time, cannot be opposed* 

If it be said, — that the father is entitled to a double share by 
reason of his being the father and not by reason of his greater 
right, nor by reason of his being the acquirer; for (otherwise) that 
{Le.j the acquirer’s double share) being established by the general 
text of Vasishtha, namely, — Whatever any one of them has himself 
acquired, he is certainly entitled to two shares ” (of the same.)— 
the particular text, — The father..... .shall himself take two 

shares,” — would be useless; therefore in the same way as, by virtue 
of special texts, he is, by reason of his being eldest son, entitled to 
two shares of the property acquired by his father, so likewise is the 
father, of the property inherited from the grandfather : hence in 
our opinion the father is entitled to a double share even of the 
property acquired by a son. 

(The answer is,) true, but the text which ordains co-equality of 
right, and which is applicable without restriction, is against that 
(conclusion). 

That the father is not entitled to a double share of the property 
acquired by a son, has been already established by impugning the 
meaning assigned by you, to the text cited by you, namely, putra-^ 
vittarjandL Nor can it be said, that even if a double share cannot 
be deduced from that text^ still the father’s doiiplo share in th^ 
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property acquired by a sou^ follows from the general text itself. Ifor 
(in that case), the specification of the acquisition of the property 
as the reason thereof, Would become meaningless. Kor can it bo 
argued that that part of the text which specifies the reason, is 
merely illustrative, otherwise there would be no use of this special 
text inasmucli as a double share by reason of acquisition is established 
by the very text of Vasislitha. Since, as the double share of the 
son, by reason of his being the acquirer, is not prohibited in 
that text, therefore although the father be entitled to two shares by 
reason of his being the father, still the result would be the equality 
of shares; but the father’s share does not become great(3r than the 
son’s share, as you contend, for there is no express text to that 
effect. 

As for the impropriety mentioned in tlui pH^s^lge, Moreover, 
&c.” ; that is nothing. For there can bo no question of propriety 
as to the equality ordained by a text of law : neither can impropriety 
bo avoided by you, (for you say) the eldest is tmtitled to two shares 
by reason of his being the eldest, and the father is not entitled by 
reason of his being the father, hence follows the equality (of the 
father) with the eldest son. 

14 , It appears, however, from the following text of Katyayana, 

cited in the Madanaratna, that the parti cipatif.ai of ecpial shares by 
all the bi’others, and by the father mul sons, is the preferable 
mode: — When the parents and the brothers take in equal shares 
all sorts of properties, sucli a partition is declared to be lawful/’^ — 
Accordingly, I'ogisvara has employed the term in the text, 

or all may be etiual sharers”, otherwise he would have said or 
shall make the sons equal sharers 

15 . But with reference to a coparcener win.) is capable of 

maintaining himself by his own exertion and does not wish to take 
a share of the paternal property, &c., it is said by If any 

one of the brothers having a competence by his own exertion, feels 
no desire for the heritage, he may be separated by giving him some- 
thing.”^ Bo Yajilavalkya says : — The separation of one who is 
able to support himself and is not desirous (of taking his share) is 
to be effected by giving him Bomething.”^— May be separated”, 
signifies, may be made to have no concern (with, the property) ; 
the same is the meaning of the term separation ” (in YajnavJiikyahs 
text) ; by giving him something ”, means, by giving him anything, 
even a trifle, as a sign of partition : and this is to be done for the 
purpose of preventing Ms sons from claiming the inlieritance. 

Halayudha, however, has in order to make the above text of 
Alanii coiTespond with the following text of IsYirada, — ^^IIo 

who being employed m the management of the a.tTairs of the family, 
performs its business, is to be honored by the brothers with food, 
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raiment and conveyance/’ ^ — assumed tlie reading sa nirvdtyah smi 
lias explained the meaning to be, — Ms share is to be made up by 
the brothers who have taken their shares, by deducting wealth from 
the share of each. But this is to be rejected; because the term 
feels no desire” would become meaningless/ and because it is 
improper to assume a reading which is not noticed by the com- 
mentators such as Medhatithi; and because the other reading is 
consistent with the clear declaration (in Yajhavalkya’s text) of 
separation. 

The author of the Prakasa, however, has, even adopting the 
correct reading {nirvdsy ah), expla^med the text of Manu in the follow- 
ing way : — If any one of the co-sharers who are engaged in 
the acquisition of wealth, do not, through negligence or laziness, 

^ feel desire co-operate, Le., render any assistance, although 

^ having competency ’, ix., capable of rendering assistance ^ by his 
own exertion ix , by his co-operation, he should be debarred from 
his share, ix., from the wealth acquii^ed by the others’ own exertion, 

^ by giving him something in lieu of maintenance ’, ix., by allowing 
him to participate in the capital alone/’ This is not reasonable ; 
because the term ‘^although” {api) is to be imported, and because 
the meaning which is consistent with the text of Yogisvara, does 
most clearly appear, and because the interpretation put by you 
depends upon a different text. 

1(). Katyayana says : — ‘‘^When one himself dies unseparated, 
his son who has not received maintenance from the grandfather, 
shall be made participator of the heritage / he is to get, however, the 
paternal share from the uncle or uncle’s son : the very same share 
shall equitably belong to all the brothers : or his son also shall get: 
afterwards cessation (of succession) takes place.” ^ 

One himself ”, signifies, a brother,— his son ”, the brother’s 
son ; maintenance ”, means share ; the question occurring, — 
Svhat share is he to get’? it is said ^‘the paternal share”; 
‘^his son”, intends the great-grandson of the person whose estate 
is divided, because the case of a grandson is considered; ^^after- 
wards”, i.e., after his son, cessation ”, ix., cessation of succession 
takes place ; the meaning is that the great-grandson’s son is not 
entitled to any share. 

Accordingly also Bevala says : — Partition of heritage among 
undivided parceners and second partition among divided parceners 
dwelling together, extends to the fourth in descent: this is the 
settled law/’^ — The meaning is that partition of heritage extends to 
the fourth degree counting from the proprietor. This rule is alike 
applicable if divided coparceners dwell together after reunion, by 
reason of the expression dwelling together 
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The term ^Hhe paternal share being nsed by Katyayana^ it 
is indicated that the allotment of shares is to be according to the 
fathers. Accordingly, Yajhavalkya says ; — Among graiuisons by 
differentfathers the allotment of shares is according to the fathers/^^ 
— 1'he meaning is this The right by birth of grandsons to the 
estate of the grandfather is not distinguishable from that of the 
sons ; hence although it is proper that the grandsons who are alike 
to the sons, should have a share equal to that of a son; — still their 
sliare being adjusted through their father, they arc entitled to the 
shares of their fathers respectively ; the participation, however, in 
tlie grandfathc*r^s property is not witli reference to themselves. 
What is intended is this : — If miseparated brothers die leaving sons, 
and the number of soris be uiiequak one leaving two vsoiis, and 
others three, four, Ac., the two shall take the share of their father 
by dividing it into two ; the three, four, &c., also shall take the 
share of their fathers by dividing the sjtmo irito three, four, &c., 
respectively : but the distribution of the grandfather’s estate is not 
to be made according to the number of gramlsoris. In the same 
way when some of the brothers are olive, and the others die leaving 
sons, then the surviving brothers shall take their own shares, and 
the sons of the others shah take the shares of their fathers respec- 
tively : this distinction is based upon the autliority of the texts. 
Hence this text indicating as it does, the cast} of similar co-heirs 
(Ac,, the case of grandsons only) is superfluous. Unequal distribution 
with specific deductions also is based up<m the authority of texts. 
But equal participation which foil o^vs fmm the co-equality of owner- 
ship has been superfluously laid down by the texts. 

17. Whatever property of the gratidfather -was lost by theft 
or the like, but has been recovered by the fathef, therein the 
grandsons participate, only by the clioicc? of the father, in the same 
way as in the property acquired by the father, lias been 

declared by Manu,— ^VBut if a father recovers his paternal pro- 
perty, which was not recovered before, ho ,^iall not, if unwilling, 
share that property with his sons, (like what is) acquired by 
himself.^^‘^ 

The term acquired by himself^’ is to be construed by sup- 
plying the term like what is”^ or it may be construed in this 
way, — because that property passed from the grandfatlier, and ivas 
recovered by him alone, hence it became as it were his sell-acquired 
property; the term ^Uf unwiliing^^ shows that it is by the choice 
of the father alone and not by the choice of the sons, that partition 
takes place of such property although inherited from the grand- 
father. 

Likewise there is another passage of law : — Whatever pro- 
perty of the grandfather was taken away, but has been recovered 
by the father by his own exertion, and whatever has been acquired 
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by means of science, valour^ &c.^ therein the fathe/s ownership 
is ordained ; he may ati his pleasure, make a gift of it or allow 
partition to be made of such property; but in his absence, the sons 
are pronounced to be equal sharers/^ ^ 

Taken away i,e., wrongfully taken possession of by 
strangers ; the meaning is, that it was not recovered by the grand- 
father but was recovered by the father : the meaning of the expres- 
sion by his own exertion is, without the use of the grandfather^s 
property; but if it be recovered by means of the grandfather^s 
property, then the father obtains two shares on account of his 
l3eing the acquirer by reason of the text of Briliaspati, namely,— 
Among these, he who acquires by himself, shall get only two 
shares/’^ And this is to be construed also with what is acquired 
by means of science, &c, ; but this will be (hereafter) stated at 
length. 

The substance of what is intended in the above text is this : — 
Although the ownership of the sons and the grandsons in the 
property of the father and the grandfather arises by birth alone, 
still by reason of the texts previously cited, the sons being' de- 
pendent on the father, with respect to the father’s self-acquired 
property, and tlio father being entitled to superiority on account of 
his being the acquirer, the sons must give their assent to the 
disposal by the father of his self-acquired property excepting land 
and slaves, by reason of the previously cited text, namely, — ^^Im- 
moveables and bipeds, &c.’V Wifch^^^^r^^ the grandfather’s 

property, however, there is also the power of interdicting (any 
disposal by the father) ; hut with respect} to property which was 
not recovered by the grandfather but has been recovered by the 
father, the sons are certainly dependent on the father’s will, 
although the property be the grandfather’s ; but as regards gems, 
pearls, &c., though inherited from the grandfather, the father alone 
has independence by reason of the previously cited texts, namely, 
— ^^The father is master of all the gems, pearls and corals, &c.”^ 

18. Jimutavahana says: — When partition is made by the 
brothers after the death of the father, then as regards the 
paternal estate too, it should take place after the death of both the 
parents, since the death of the father as well as of the mother is 
mentioned (in the text of Mann). The opinion of the author of the 
Sangraha, that the death of the mother refers to the maternal 
property is not, however, to be preferred; because there is no 
authority to support the supposition that the term ^paternal’ is the 
result of the uni-residual conjunctive compound, signifying, belong- 
ing to the parents. And because, if this be taken to be a provision 
regarding partition of the mother’s estate, then there would be 
tautology, since partition of the mother’s estate has been subse- 
quently declared (by Mann) in the text, — ^But when the mother is 
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(lead, let all tlie uterine brothers and the uterine sisters equally 
div-ido the maternal estate/^— Yajii aval ky a also liasj in the following 
text, namely 3 — ^Let sons divide equally the effects and the debts, 
after the death of both parents : but daughters share the residue 
of their mother^s property after payment of her debts ; and the 
(male) issue, in default of daughters declared the partition of 
the motlier\s estate in the passage, * but daughters, &c.h And the 
construction intended (of the first part of this text) is not that "^Lat 
sous divide the effects of both parents,^ — but that ^ after the death 
of both • parents^ : it is, however, by implication that the relation, 
namely, — ^ the effects and debts of the father \ — is obtained, because 
in the lather ])arttli0 partition of tlie inotlie!*bs effects suid debts has 
been nientioned. Accordingly in the previously citetl text of 
Sanklui and Likhita, namely,— ^ Since the support of the family 
depends on wealth, the sons are not independent when the father 
is alive, as also while the. mother is so/ — tlie nieanixjg expressed 
by the |.>ortion ^ as also while the mother is so is, tliat the uterine 
brothers are not independent of the mother, and are not entitled 
to effect partition oven while'she is alive. Hence also in the text 
of Vyasa, namely, — ^S'or.brotherB/a common abode is ordained so 
long as both the parents are alive : it separated after their death, 
the religions merit of; .-them ■increases/^— separation being prohib- 
ited by the injunction "regarding the common abode, and partition 
being prohibited in the lifetime of the father and the moHier, the 
association of their lives is not mteiided by the passage, ^ while the 
parents are alive’; hence if any one of the panmtg be living, parti- 
tion is not lawful; but it is so, wdion lioth are gone to rest. 

“ Also ill the text of Brihaspaii, namely,*—^ On the death of 
the parents, partition ■ among brothers is allowed, and even while 
they are both living, it is right if the mother be past child-bearing/^ 
— since partition during the lifetime of the mother wdio is past 
child-bearing, cannot be relative to tlie mother’s property, and 
since th.e very partition which is moiitioiied to take place after tlie 
death of both parents, and which is referred to by the particle 
^ even ’in the passage ^ even while they are both living’ — is pro- 
noiniced to be right ; therefore, it is settled that the partition among 
brothers after the death of the parents is relative to the father’s 
estate alone. 

^^Accordingly, Vyasa /propounds that if partition takes place 
in the lifetime of the mothers, it is to be made according to the 
mothers : — ^ If thei'e be sons of one man, by different mothers, but 
equal in number and alike by class, a distribution among the 
mothers is approved/®; ^ Likewise Brihaspati ordains, — ^ If there be 
many sprung from one, alike in number and class, but born of rival 
mothers, then according to law, partition should bo inado by them, 
by distribution amongst the mothers.’*^ Since there is not in reality 
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any difference in the shares of (the different sets of) the half 
brothers^ for they are equal in number and in class, hence the proyi- 
sion of allotment of shares to the mothers ref ers to the superiority of 
the mothers. And the purport is, that this is not a partition among 
the sons, but the partition is to be made avowing it to be one 
among the mothers. Therefore as in the motheris property, so in 
this case also, the separation of the sons from each other is not 
lawful in the lifetime of the mother. Hence what is said by 
Gautama and other sages, namely,—^ In partition there is increase 
of religious merit, — must be understood to refer to one after the 
death of the mother. 

This has already been refuted on the ground that some spiri- 
tual object will have to be assumed, if it be held that the motheris 
death has reference to paternal property. 

As for what has been said, namely,- — that the term paternal 
has no reference to the motheris property, because there is no 
authority for considering it to be the result of the uni-residual 
conjunctive compound, and because there would be tautology; — 
that again is unreasonable. Because for fear of the objection of 
assuming some spiritual object it cannot but be admitted that the 
term is the result of the uni-residual conjunctive compound; the 
objection of tautology, however, is not consistent with reason, for 
the injunction regarding the partition of maternal property may 
rightly be taken to be a repetition with a view to lay down par- 
ticular rules. 

As for the text of Yajnavalkya, the author of the Mitakshara 
construes it thus, ^^Let the sons divide the effects of the father 
and the mother ; he has removed the objection of tautology by 
introducing the latter half thus, The sage states an exception 
in regard to the motheris separate property and he has, — after 
explaining the text, and the issue succeeds on their defaulri^ 
thus, In default of daughters, the issue, i.e., the son and the like, 
shall take the mother’s wealth after payment of debts — said, — 
Although this is established by the first part of the text, namely, — 
^Let the sons divide equally the effects and the debts, after the 
death of the parents’, — still it is again declared for the sake of 
greater perspicuity ”, 

Nor can it be argued that let this only be the construction here, 
namely, after the death of the parents ”; the terms ^^tlie effects 
and the debts ” become by implication connected with ^^fatlieris ”, 
since in the latter half, the partition of the mother’s estate is ordain- 
ed ; and thus the portion,-— the issue succeeds on their default ”, — 
does not become a useless repetition. Because, the terms the 
effects and the debts ” implying as they do, relation to some person, 
the question occurs who is that person, consequently the con- 
struction of these terms with the term '^of the parents” which 
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occnr?^ in tlie same sentence — is preferable to the construction of 
these terms with the term the father wliicli is to be known 
by implication after the perusal of the whole vei’se ; and it is proper 
even to admit, as a consequence ot such ji construction, that the 
portion, ^^the issue succeeds on their flefault — ti more repeti- 
tion. \ccording‘ to the opinion of those, howcvc»i% who explain 
the term ^^issue^’ to mean, the issue of the danglittjr, i.e.^ the 
daught0r''s sou,— ihore can be no fear whatever of thah portion 
being a usoless repetition. All this will be dwelt upon at length 
wheii tliG partition of woman^s property will be discussed. 

The absence of indopendence in the lifetime of the mother, as 
ordained by Rankha and Likliita, mny certainly l)e reconciled by 
supposing it to be intended to extol the yeneratiou due to the 
mother, or to refer to her property. 

Also the text of Vyasa, namely, — ^^For brothers, &c. 
merely lays down that during the joint lives of both the parents, 
the common abode is approved ; neither is there any defect in con- 
sidering that the association of their livtss isintomhul by tin* phrase, 
while both the parents are alive ’b But, in fact, the joint abode 
is preferable also after the death of tlm ]»ar(mts by reason of the 
text ^^The eldest alone shall take the entire property, and 

partitionis calculated to increase religious merit, and religious duties 
such as the five great sacrifices must be performed evini while the 
mother is alive, hence for the purpose of increasing it, partition is 
certainly propei*. 

As to what has been said, namely, Also in the text of Bri- 
haspati, — ^ On the death of parents b Ac,, since paHition during the 
lifetime of tlio mother who is past child-bearing, Ac. tins answer 
is: By the first half (of the text) it is declart'd llmt the common 
abode is preferable "wliile both panmts are alive, and that partition 
takes place after their death; therefore tlu^ meaning (of the latter 
half) is, that inasiniicli us there is a possibility c»f tlie l)!rth of other 
sons if tlio mother bo not I'last child-l)earing, ami the dissipation of 
the means of their support is censured by the texxt, — Those 
that are born and those that are not yet begotten, Ac. — but that 
it is not possible if the mother be past cliild-b(‘aring, tiuu'efore 
partition is approved just as when the father^s affeeticuis become 
extinct : that being so, the mother being past child-bearingy, theix^ 
is no possibility of the birth of daughters who are entitled to her 
wealth (in preference to sons), therefore the sons may, by her 
choice, divide her wealth also; hence this text may relate also to 
maternal property. Therefore the objection has nol'orco* 

As for what has been said in thf3 texts of Yyasa aand Brilias- 
pati, namely, that pa.rtitiou by half brotliers is to be made by a 
distribution amongst the mothers that is not against my opinion. 
Since, just as by virtue of the texts, like — A person with his 
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family sliall not be independent while the parents are alive 
dependence on the father and mother continues even after parti- 
tion^ so likewise by virtue of the above texts^ (the half brothers) 
shalh as long as the mothers are alive^ remain obedient to their 
orders^ thinking the partition to be as between the mothers only. 
How from this can it follow^ that there is no right to the partition 
of the paternal property while the mother is alive ? There is no use 
in enlarging upon the subject, 

19. As in the case of partition during the lifetime of the father^ 
the father is to make his wives equal sharers with his sons^ so also in 
the case of partition after his death the sons are to make them 
partakers of shares equal to those of themselves: this has been 
ordained by Yajhavalkya^— The mother alsOj of those effecting 
partition after tlie death of the father^ shall get an equal share/^^ 
If stridliana has nob been given (to her) : when it has been given 
then it is ordained that a half share shall be allotted, Notwith- 
standingj the term half/’ here does not signify a moiety (or equal 
division) ; but what is intended is, that so much shall be given 
which (together with her stridhana) will make her an equal sharer 
with a son. 

The term mother^! which signifies the parent^ does not include 
a step-mother also ; for the term ^‘ mother^^ which has been once used 
(in the text) cannot reasonably convey two meanings^ one of which 
is primary and the other secondary. 

From the following text of Yyasa^ namely^—^^^ The father^s 
sonless wives^ however^ shall be made equal sharers ; as also the pater- 
nal grandmothers^ for they are declared to be equal to mothers 
— and from the use of the term ""Svives^’ in the text of Yogis vara 
(§ 10), it follows that, in partition during the lifetime of the father, 
all his wives without distinction are entitled to equal shares with the 
SOUS; for the terms ‘^^son'’"’ and wife^^ convey meanings in corre- 
lation with father'’^, hence there can be no objection of their bearing 
primary and secondary meanings. But in partition after the death 
of the father, it is effected by the sons, and the term mother which 
appears to be used in correlation to them, cannot, by reason of the 
variableness in its meaning, imply a step-mother also ; therefore 
those only who are mothers of sons, ai’o entitled to share equally with 
their own sons. But those who are sonless are entitled to food and 
raiment only, like the wives of coparceners who are undivided or 
reunited. And this is reasonable, since the father is independent in 
partition during his lifetime, and the sons are indepenaent in parti- 
tion after his death; and since this appears to be the intention of 
the use of the term “ mother and the term ^Svife^h It is also 
reasonable that those who are destitute of sons are entitled only to 
maintenance. This appears to be the intention of various commen«> 
taries. 


f ajuavalkya, 11. 123. 
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That all the. wives o! the father, whether sonless or having sons^ 
are entitled to shares equally with the sons, even in partition after 
tliofather^s death—appears to be the opinion of the h^anieci a,-ntlior of 
theMitaksha.ra ; since he introduces the te.xt of Yiiinavalkya, namely, 
‘^'The mothers also of those effecting partition after the death, 
— with these remarks : — It 1ms been ordained that the wives 
arc entitled to shares equally with the suns in partition during the 
lifetime of tlio father, now the sage declares that the wives are 
entitled to share equally with the sons in partition after the death 
of the father/' 

Accordingly, also the author of the JIadanaraina says : — ^^Tlie 
use of the term ‘'^mother" indicates also tlu3 sonh^ss step-mothers, as 
also the paternal grandniothex’s, agreeably to tlie text of Vyasa, — 

^ The fatlier's sonless wives, &c/ 

The following seems to be the intention of ihc authors of the 
Mitakshara Jind the Madanaratna :~And this is consistent with 
reason, since otherwise, in the phrase father's wives ", (in Vyasa's 
text) the use of the term father", tlie correlative of ^^son", — wmiild 
be useless. Had the participation of eciual shares with the sons, 
referred to the partition in the lifetime of the father, then the term 
mothers" would have been used instead of ^M.he father’s wives". 
Hence it follows that is only in conse([uence of their being the 
wives of tlio father, that they get e({nal shan?s with the sons, 
whether the partition takes place in the lifetime of the father or 
after his death. 

But if the genitive case in tlie term (in Yyasa’s 

text) be held to be used to denote the agent, then what is affirmed 
(in the text of Vyasa) amounts to this,— The wives are equal 
sharers in partition made hy ike father/^ and it follows by implica- 
tion tliatthe term wives" stancls in correlation with him ; hence it 
is proper to say that this text relates only to partition in tlu; lifetime 
of the father. But in Yajfiavalkya's text the term mother " cannot 
properly refer to the parent as well as to the sti'p-mother ; and for its 
correlative the term ^^sods" occurs Buggested by the term mother" 
itself; thereforciuorder thatfcheterm ^^rnother" may have its primary 
meaning it is proper that it should imply the parent alone. This is 
also the practice of the learned. This is here reasonable : this ought 
to be accepted : there is no use in dilating upon the matter, 

Brihaspati ordains : — After his death, however, the mother 
(janmii) or the daughter gets an equal share." ^ Here by the context 
the term ^^his" means, the father's. 

20. If at the time when the father is dead, any of the brothers 
be uninitiated, then after having performed tlieir initiation at the 
charge of the whole estate, 'the residue shall be divided according to 
shares. Thus Y^jnavalkya says: — The uninitiated ought to be 
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initiated by the brothers 'ivho have been previously initiated.-’^ ^ 
From the mention of the term ^^by the brotheiV^^ it appears that 
^‘^the uninitiated brothers are intended. The mere provision that 
they ought to be initiated; having no concern with the subject 
of the Partition of Heritage; what is intended iS;— at the charge of 
the whole estate. Accordingly; Vyfea says Those; however; 
among tlieni; that are uninitiated shall be initiated by the elder 
brothers; out of the patrimony ; so also the maiden daughters 
according to law/^ 2 

Narada declares the necessity of the initiation of the uninitiated; 
although no wealth of the father existS; thus : Even if no wealth 

of the father existS; the initiation must; without fail; be made by 
brothers already initiated contributing funds out of their own 
shares.^^^ 

21. The marriage of unmarried sisters also is necessary. If 
there be paternal property, then shares also are to be allotted to 
them. This is ordained by Yajhavalkya, — The sisters also, giving 
(them) a fourth part from one^s own shai’e.’^^ The passage ^^un- 
initiated ought to be initiated^^ (occurring in the previous text, § 20;) 
is to be construed with this text. Manu says: — To the maiden 
daughters, however, let the brothers give separately from their own 
shares,* (they) shall be degraded, if unwilling to give a fourth part 
from every one^s share.^^^ 

In the Eatnakara and the Chintamani it has been explained 
that, here the meaning of both the texts (of Manu and Yajnavalkya) 
is not that to each of the sistei’s is to be given by all the brothers a 
fourth part of every one’s own allotted share ; for in that case she 
who has many brothers would get much wealth, and a brother who 
has many sisters would be deprived of everything ; therefore what 
is intended, is only the allotment of so much property as is sufficient 
for marriage. And in support of their view the following text of 
Yishnu is set forth : — The marriage of the maiden daughters, 
however, shall be effected according to the estate.”*^ 

This is not reasonable. Since it cannot properly be said that 
in neither of the texts the allotment of shares is intended ; and since 
the sin for refusal to allot shares has been mentioned as distinguished 
from the sin for non-performance of marriage; otherwise, also 
the declaration of sin for refusal to give (shares) in the text, — 
shall be degraded if unwilling to give would have to be inter- 
preted to intend sin for non-performauce of marriage. 

For this reason Medhatithi and the author of the Mitakshara 
and others have explained the texts thus The ablative casein 
the terms from one’s own share” and ‘^froin every 

one’s share” {svdt svddamsdt) howe^ instead of a 
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participle understood ; that being so, the meaning is having regard 
to that (ie., otle^s own share'^ and every one\s share^'j. Hence, 
to a maiden daughter shall be allotted a fourth part of such a share 
as is assignable to a son of the same class with her. Accordingly 
the following meaning is deduced : if the ]iia,iclen be daughter of a 
Brahrnini, her share is the quarter part of wluit will be stated here- 
after to bo the allotment fo.r a son by a lirahmini wife; similarly 
also if the maiden be daughter of a Kshatriya ortho like. For 
instance if a Brahmini is the only wife of any person, and she has 
one son and one daiighter; tlien dividing the whole pa-ternal pro- 
perty into two parts, and sub-dividing one sucli pjtrt intofour shares, 
he shall give one such share to the sister, and liimsoif take the 
residue. Similarly, if there be two sons and one maiden daugliter, 
then dividing the entire property into three parts, and sub-dividing 
one such, part into four shares, one such slmre shall bc‘ given to the 
sister, and the rouiainder sliall be divided f)y the two brothers, 
according to shares. But if there be one son ami two maiden 
daughters, then dividing the property into tlireo parts ami sub-divid- 
ing one such pa;r& into four siiares, and allottirtg two shares to the 
two maiden daughters, the rest shall bo taken by him. Similarly, 
when the brothers and sisters ere of the same chuss, wliether their 
number is equal (or unequal), it is to be understood tlnit in all cases 
the sisters are entitled to get a quarter of the sluire assignable to 
a brother of the same class. But if there be one son by a Brahmini 
wife and one daugliter by a Kshatriya wife, then dividing the 
paternal property into seven parts and .su!,)-dividing the three parts 
whicli would be the allotment for a son by a Ksha-triya wife into 
four shares, and giving one such share to the daughter of the 
Kshatriya wife, the son of the Brahmini wife sluili take the residue. 
But when there are two sons by the Bralimini wife and one daughter 
by the Kshatriya wife, then the paternal estate is to be divided 
into eleven parts; and the throe parts whieli would be assignable 
to a son by a Kshatriya wife, must bo sub-divided into four shares ; 
and giving one such share to the daughter of the Kshatrija, the 
two sons of the Brahmini shall take the whole of tlie rest dividing 
the same. It must bo similarly understood in any case of equal or 
unequal number of brothers and sisters dissimilar in caste. 

Also Vishijii says iMotliers are entitled to shares {lecording 
to the shares of the sons ; also the maiden daughters, according to 
the shares of the sons: as the sons are entitled to four shares, 
or three, or two, or one, according to the castes, so arc the wives 
of the same caste.^’^ Here by the passage ‘^^the maiden daughters 
are entitled to shares according to the sous^b — although it appears 
that the daughters are entitled to all the ahar(\s, namely, four, &c«, 
(efjually with the sons of the same class) ; still because M?um and 
Yogisvar/i have declared the allotment (to them) of n, fourth part of 
a share in tho passages from ono^s own share and ^ from every 
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one^s share therefore the accordance with the shares of the son 
is to he understood in that way only ; but they are not entitled to 
shares equal to those ofc‘ the brothers of the same class. Thus there 
is no conflict. 

Brihaspati distinctly says :'*-^^ The niothersy howeyer^ are equal 
sharers with them, and the maiden daughters are entitled to a quar- 
ter sliare.^^^ This is approYed also by Katyayana^ for he says»: — 
For unmarried daughters, a fourth share is intended, and for the 
sons, three shares : but equality is ordained if the property be small.^^ 
The meaning, however, of the passage ^ but equality, is 

this : — if there be not paternalpx'operty even sufficient for marriage, 
then the daughters are entitled to shares equally with the sons. 


Also the text of Vishpu, namely, The marriag’e of the maiden 
daughters, (para. 2) — is not opposed to the explanation 

given by Medhitithi and others. The marriage of the unmarried 
daughters of the father, of their own sisters, shall be performed 
according to wealth. By this, only the necessity of marriage is 
ordained, but not the giving or not giving of shares. 


The author of the Smritichandrika, however, has, in accordance 
with the following text of Devala, namely, — And to the maiden 
daughters shall be given the father’s wealth, (and) nuptial pro- 
perty — held that property sufficient for marriage is to be allotted ; 
his intention is that the qualifying term nuptial ’’ in the passage 
nuptial property would otherwise become meaningless. 


What we say here is this. The passage ‘‘^To the maiden 
daughters shall be given paternal wealth constitutes a distinct 
injunction; and that consists ouly of a fourth part, according to 
Manu and others. And the portion "^ nuptial property forms a 
different injunction, being in accordance -with the following text of 
Sankha; — ^^When the heritage is divided, a maiden daughter gets 
the ornaments and nuptial stridhana.’^ ^ And this text of Sankha 
has been explained by the venerable Vidyaranya in his commentary 
on the Institutes of Parasara, thus :— At the time of partition of 
the paternal estate, a maiden daughter gets also the ornaments put 
on by her, as is declared by Sankha.- ’ But if the meaning (of the 
text of Devala) were that the fathers wealth which is nup- 
tial i^e.j so much as is sufficient for marriage, shall bo given to 
the maiden daughters ; then the term property would be super- 
fluous. Therefore, it is reasonable to suppose that here are two 
distinct injunctions. 


This text (of Devala,) however, is read by the author of the 
Dayatattva, thus, — To the maiden daughters shall be given 
nuptial property from the fathers wealth. ■’V It is to be observed 
that in this reading too, the explanation given by us deserves to be 
preferred, so that this text may have the same meaning with the 
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text of Sanklia; it does not, however, intend that property suf!i« 
cieiit for marriage is to be given. 

Now nltlioiigli somethnes the term sister^’ and sometimes 
the terra/* maiden daughter, are used in tlie texts oi: Mann 

and others, still it is to be held that the su])ject Ixhng the partition 
by brothers, they convey the same meaning by interpreting the 
terjn sister^’ to be used in correlation witli the ])rotliers, arid the 
tm*m daughter in correlation with their fatlier. 

Hence in partition after the death of the father, the (maiden) 
sisteis are entitled to get shares out of tlie paternal |>roperty; and 
not that they are only to be disposed of in luarriage. But if 
(partition takes pla.ce) previously (to the father's decease) they get 
only wliatever the father gives, for tliero is no pariicular text 
on the {loiut. 

Rut Jimutavahana says: — Since Mann and Yajhavalkya have 
respectively declared ^/etthe biTdhers give'^ and '^giving a fourth 
part'', therefore the sisters are not to take tlio fourth part, under 
the impression that tliey liav(> a right thereto: certainly it is never 
said tliat lot one brother j//rc from his own share to anotlier brother, 
what the latter has a right to get: similarly (is to bo understood) 
also the giving of a fourtli part. The brothers incur moral guilt, if 
they refuse to give but the sister has no right to compel them. 

This is not reasonaldc. For tliis conclusiou does not follow 
from what is merely a variety of expression, just as in the texts, — 
^M:Io may separate the sons by his choice" and giving* deductions 
to the oldest" and the like. 

As for what he has said again, nainoly, — Hinec? in tlie text of 
Nnrada., — ^ Of thosc3 wliose forms of iriitiati<ui have not been regu- 
larly performed by the fatluu*, these cereraonies must be perfornied 
by the brothers out of the ])atrimony — the pronoun Svhose' 
(yeshani) is used in the luaBciiline geiider; and since iimnc*(liatoly 
after tliis text, is commenced the following text, — ^ if no wealth of 
the father exists, &c.', therefore the text refers only to the initi- 
ation of a brother. Hence, when there is paternal property then 
since the necessity of the v«ister's marriage appears from tlie texts 
of Maim and other sages, tlierofore the intention is that only so 
nmcli property as is sufficient for marriage shall bo givom" 

That is to bo rejected ; for the necessity of the sister's 
marriage appears from other texts. Thus in*th(i text,— The 
fatlier, the paternal grandfather, a brother, a kinsman {.Hakuhja), 
the mother likewise; on failure of the first among* tlu?se the next 
in order wIh) is of sane mind is the giver of a girl in marriage; 
and omitting to dispose of the girl in marriage bec'omes guilty of 
causing abortion at every recurrence of the menses "*•— Yogisvara 
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declai’es thab a brother too failing to perforin the ceremony of a 
sister^s marriage beeomes guilty of causing abortion. Hence 
because the test of Narada is also based upon the same foundation 
with Yogisvara’s text^ it is proper to admit that the terms whose 
{yeshdm) and of those {teshdm) are in the genitive case in the 
neuter gender, by reason of the rule that neuter gender is to be 
used when both the sexes are intended and by reason of the rule 
that a term is to be taken in its widest acceptance; or that the 
terms are the results of the uni-residual conjunctive compound of 
dissimilar terms. 

The author of the Madanaratna reads a text of Brihaspati^ 
thus, — ^^The younger brothers, however, who may be uninitiated, 
shall be initiated by the elder ones out of the common paternal 
property — intending that the term yaviyasah younger (in 
later Sanskrit yamydmsah) is used in the Vedic form; and explains 
it thus, — the term brothers is illustrative, it includes the sisters 
also. 

Here again it is to be understood that the maiden daughters 
are intended by reason of association with initiation, and because 
the adjective unmarried is mentioned in the text (of Katya- 
yana), ^^For unmarried daughters, &c.^^: hence the maiden sisters 
alone get a quarter share, the others get some trifle, that being 
only reasonable. This will be explained in detail while treating 
of the mother^s property. 

^22. Of immoveable property, whether ancestral or self- 
acquired, the father may make gift and the like only with the 
consent of the sons, by reason of the text previously cited, — 
Immoveables and bipeds, although acquired by a man himself, 
shall not be gifted away or sold without the consent of all the 
sons/’^ By the passage although acquired by a man himself 
it is a fortiori shewn that the consent of the sons is indispensable in 
(the disposal of) ancestral property. But in case of distress of 
the whole family, any member is competent, even without the 
consent of the rest, to make a sale, gift or the like (disposal) of 
immoveable property, since the support of the family is indispen- 
sably necessary, by reason of the following text, — “ Even a single 
coparcener may make a gift, mortgage or sale of immoveable 
property at a time of danger, for a family purpose and especially 
for religions purposes.^^^— By religious purposes are intended, 
indispensable religious ceremonies, such as the sr^ddha of the 
father. * ^ ^ ^ ^ ^ ^ 

But a passage of law runs as follows : — Separated or unsepa- 
rated kinsmen are equal in respect of immoveable property ; for in 
both cases one member is incompetent to make a gift, mortgage or 
sale;^^^ — which is to be interpreted in this way. Although the 
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iBconipeteiacy witliont the consent of the others^ is settled by reason 
of the oo-eqiiality of ownership, in joint property, of undivided 
coparceners, still the same is here particularly mentioned in respect 
of immoveable property for the purpose of extollino* its worth. 
But as regards the separated coparceners, what is said in this text 
is for the purpose of facility of proof in case of dispute; for if, at 
a future time, the question arises whether the family is sepo,rated or 
undivided, then in that case, tlie fact of partition must bo made out 
by the evidence of witnesses or the like ; because otherwise the gift 
or the like of joint pi'operty would be invalid. But if there be 
consent of the other co-sharors, the transaction is valid, independ- 
ently of partition. Nor can it bo said that let the ownership of 
oven the separated <joparceners be, as is ordained by this text, 
common in iimnovoable p^'oporty. Bor then it would follow that 
partition (of immovoablc property) takes place for some spiritual 
purpose. Hence the validity of tlio gift or the like, as regards 
its essence, may be established even in the absence of the consent 
of the other co-sharers; and the determination of the dispute 
can take place on proof of partition. The consent of tlio separated 
co-sharers is like the consent of the village-men and the consent 
of the headman of the village, as in tlio text, — Land passes 
by six formalities : by the consent of (tho owner) himself, of the 
village-men, of kinsmen, of the headman of the village, and of 
heirs, and by gift of gold and water.^^ ^ But tho consent of the head- 
man is also for the purpose of preventing boundary dispute. The 
consent of the kinsmen and tlje heirs, huwever, is to be explained in 
the very same way as is previously mentioned ; accordingly, there 
is another passage of law, Accc^ptance shall be public, 

especially of immoveable pi'oporty/^^ Otlierwise, gift or other 
alienation would be invalid for want ol: the consent of also the 
village-men and the headman of the village. The'" passage, by gift 
of gold and water shows that since the sale of immoveable 
property is prohibited by the text,— "^Ilierc can bo no sale of 
immoveable property ; mortgage may bo made with the consent/^^ — 
and since gift is praised in the text, — He who accepts land and 
he who gives it, they both are performers of a virtuous act and will 
certainly go to heaven;'^ ^—therefore when a sale is indispensable 
for the maintenance of the family and the like (necessity), the sal© 
of immoveable property shall be made with tho formalities of gift 
by giving gold and water to the purchasers, bu that there may be 
at least one element of gift. 

But Jimiitavahana, after citing the two texts of Vyasa, 
namely,— One parcener shall not, without the consent of the 
others, make a gift or sale of the whole immoveable property com- 
mon to the family : separated or unseparated kinsmen are equal 
in respect of immoveable property; for in both cases a single 


^ I. Cole. Dig., 441, XXXIII. 
» YAjiiavalkya, II. 176. 
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member is incompetent to make a gift, mortgage or sale,^^^ — says : — 
These are not for establishing that one coparcener has no power 
to make a sale^ gift or other transfer. Since the proprietary 
inght which is defined to consist in the power of disposal according 
to pleasure, exists without distincbion in immoveable as in any 
other property, these texts cannot show the incompleteness of the 
relinquishment of right ; for a fact cannot be altered by a hundred 
texts. But the prohibition is levelled against wicked persons, and 
is intended to show that an alienation is sinful if it is made to the 
injury of the family when there is no necessity for alienation, such 
as distress of the family. Accordingly Narada authorizes generally 
a sale or any other alienation: — ^When there are many persons 
sprung from one man who have duties apart and transactions apart, 
and are separate in business and character, if they be not accordant 
in affairs, should they give or sell their own shares, they may do all 
that as they please, for they are masters of their own wealth/^ 
Since this text specifies the reason in the passage ^ for they are 
masters of their own wealth^, it relates to immoveables also, for 
else it would be unineaning.^^ 

This is all right, but that it is not reasonable to say that it is 
intended to show that an alienation is sinful. Since the sale of 
immoveable property even by all the co-sharers being prohibited in 
the absence of necessity, an objection would arise that the use of 
the term a single member is unmeaning ; and since it is un- 
reasonable to assume a spiritual object in a rule of positive law, 
when there may be a visible object, such as facility of proof in 
case of dispute : otherwise, even in case of the consent of co-sharers, 
the objection of injuring the family may arise ; hence the texts 
would have to be interpreted as referring solely to sin in conse- 
quence of injuring the family, as is laid down in other texts. 

23. Here, again, partition at the desire of the sons, whether in 
the lifetime of the father or after his death, may take place by the 
choice of a single coparcener, since there is no distinction. Hence 
what, after premising pai’tition, is said by Katyayana, in the text, — 
The wealth of those who have not attained to maturity and like- 
wise of those who are absent in a distant place, shall be deposited, 
free from disbursement, with relatives and friends,^’ ^ — is also in 
support of this view. Otherwise if partition could not take place 
without their consent, the declaration of the deposit of their wealth 
with relatives and friends would be unreasonable. So also Vishi^n 
says : — Likewise the wealth of a minor shall be preserved till he 
attains to majority 

23u. This distribution among sons extends equally to them 
and to grandsons and great-grandsons in the male line. There is 
not here an order of succession following the order of proximity 


^ Found in Briliaspatij XXT. 93* 
® Narada, XIII, 42 and 43. 
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according to birth. For the three descendants, namely, the son the 
grandson and the great-grandson are competent to offer oblations 
in the parva occasions. Henco it is tlnit Devala says : — “ A father 
a grandfather and likewise a great-grandfather assiduously cherish 
.anew-born son, as birds the holy fig-tree, (reflecting) ho will perform 
to us our si4ddha with honey, meat and herbs, with milk, and 
with sweet rice and milk in the season of rains and under the asterism 

Magh^."* Likewise Sankha, Likhita and Gautama say: “A 

father, a grandfather and likewise a great-grandfather welcome a 
new-born son as birds the holy fig-tree, (reflootiiig) ho will pro- 
pitiate us with honey and meat and o.spccially the ffosh of the 
rhinoceros and with milk, and with sweet rice and milk in the season 
of rains and under the asterism Magha.”- Thu.s the competency 
being equal and the right by birth also being equal, equal participa- 
tion would have followed but is prevented by tbo text, — “Among 
grandsons by different fathers the allotment of shares is accordinl 
to the fathers.”^ 

Jimdtavahana says “ The grandsons and tlie gi'eat-grandsons 
whose fathers are alive cannot confer oblations in the parm 
occasions; they are not therefore entitled to the estate of^their 
grandfather and great-grandfather respectively. If there be one 
son, and sons of another son (who is dead,) then one share apper- 
tains to the surviving son, and the other .share goes to all the grand- 
sons ; for their interest in the grandfather’s wealth is founded on 
their relation by birth to their own father ; consequently they have 
a right to just so much as should have been their father’s share.” 

This, however, is not acceptable ; because it has been estab- 
lished that in the grandfather’s property the grandsons also acquire 
ownership by birth; hence the equality of the grandson’s share 
(with a son’s share) in the grandfather’s property is based upon 
the authority of the texts, and not founded upon any equitable 
principle. 

As for what ho has further said, namely,—" Whore one brother 
has left a large number of sons, and another a smaller numbor, there 
the text,—' Among grandsons by different fathers, is intended 

to prevent equal distribution amongst all of them by reason of 
their being grandsons; but if the grandsons had ownership in the 
estate of the grandfather while the father is alive, then in the case 
of partition by two brothers, one of whom has sons and the other 
has none, the sons also of that brother would have been entitled 
to share by reason of the equality of right.” 

That has already been refuted. By this again is removed also 
tho above-mentioned incongruity. Hence is refuted also the objec. 
tion that when there are ancles and nephews, then because the 
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property belonged to tbe father of the uncles^ therefore the nephews 
would get no share by reason of the absence of their ownership. 

As for what has been said^ namely, — ^^The grandsons and the 
great-grandsons whose fathers are alive, — -that too is wrong. 
For the capacity for presenting funeral oblations is not alone the 
criterion of the right to heritage, since the younger brothers are 
entitled to the heritage although they are not competent to offer 
oblations while there is the eldest brother. And the fitness for 
presenting oblations, (which the younger brothers have) is not 
wanting in grandsons too (while their father is alive). But when 
there are many claimants to the heritage, amongst the gentiles 
(gotrajas^) and the like, then the fact of conferring benefits on the 
proprietor of the wealth by means of the offering of oblations and 
the like, — only excludes those that do not confer (such) benefit : it 
is not, however, the criterion here. 

24. Whether partition is made in the lifetime of the. father or 
after his death, if the pregnancy of any of the father’s wives or of 
any of a brother’s wives be evident, then partition ought to be post- 
poned till their confinement, by reason of the following text of 
Yasishtha,— '^Now, the partition of heritage amongst brothers 
takes place after childless women beget sons.” From the passage 
after childless wives, etc.”^ it Appears that the postponement is 
to be made if their pregnancy is evident, but not if it is not evident. 

, Hence it is that Yogisvara has declared the mode of participa- 
tion by one who is born subsequently to partition ; — ^^One who is 
begotten by one of equal class, after the coparceners have been 
separated, takes the share.” ^ When the coparceners have been 
separated during the lifetime of the parents, whether by the desire 
of the father or by the desire of the sons, one who is subsequently 
brought forth by a wife of equal caste obtains a share : ^ obtains 
a share’ means, gets the share allotted to the parents. The 
meauing is, that after the parents, he alone gets their share : 
the distinction is, that he gets the mother’s share if there be no 
daughters. From the adj ective one of equal caste ”, {savarndydm) 
it appears that one who is begotten, however, on a wife of a different 
caste, gets only his proper share from the father’s wealth, and the 
entire share of his mother, should thei^e be no daughter. For this 
very reason, a son begotten by a wife of an unequal caste after 
partition, gets only the share proper to his caste, although the 
partition took place during the lifetime of the father: it must not 
be concluded that he is entitled to obtain all that belonged to the 
father. 

With this very intention, Manu says : — ^'But he who is born 
after partition shall get only the paternal wealth.” ^ He shall get 
^‘^the paternal wealth”, ie., the wealth belonging to both the 
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parents in the manner mentioned above ; the term shows 

that the brothers ax*e not to make him participant of a share equal 
to their own, by deducting from their own sbarc?s. Also G-autama 
says : — One born after partition (shall get) the paternal (share) 
only/^^ 

But those wlio have been separated during the lifetime of the 
father, not knowing at the time that the mother or her co-wife was 
with child, shall make tlie brother, born subsequently to partition, 
participant of a share equal to their own by contributions from their 
own shares. Thus Vishnu says: — one born after partition, 
his share shall be given by those who have been separated with the 
father/'^ And it is the father alone who, by taking that share of 
the new-born son, given by the brothers, shall maintain liirn; by 
reason of Ins liaviiig a preferable right thereto, and by reason of the 
previously cited text, naxnely, ^^Tlie wealth of those who have not 
attained to maturity, &c/^ (§ 23). 

Also the text, namely,^ — One born before has no claim in the 
allotment of the parents ; nor one begotten after partition, in that 
of a brother”® — refers to this very subject. The meaning is, one 
Vjorn before partition, and (consequently) who has received his 
share of the paternal property, has no claim, ic., has no ownership 
in the allotment of the parents p and one begotten after partition 
has no claim in the share of a brother who lias previously been 
separated. 

And also what is acquired by the father, after partition, 
belongs only to the son born after partition, by reason of the 
following text of Brihaspati Whatever is acquired by the father 
himself who has been separated with his sons ; all that belongs to 
the son born after partition ; thereto the sons born before have no 
claim ; as in the wealth, so in the debts likewise, and in gifts, mort- 
gages and purchases. 'Jliey have no claims on each other, except 
for acts of mourning, and libations of water.”*^ He also says; — 
The younger brothers of those who have made a partition with 
the father, whether cliildren of the same or of a different mother, 
shall, however, take the paternal allotment.”"’ dTie reason here 
is the same as is declared in the text, — One born before has no 
claim, &c.” 

But if some of the sons have been reunited with the father, 
then the after-born son is not entitled to the whole of the paternal 
property, but he shall participate with them. This is declared 
by Manu; — Or he shall participate with those that are reunited 
with him him ”, i.e., the father. 

If after the paternal property has been taken by the brothers, 
on partition after the death of the father, a son is begotten on a 
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wife of the father, her pregnancy being not known at the time of 
partition ; they shall make him participant of a share equal to 
tneirs, out ot their own shares as corrected for income and expendi- 
ture. I his IS said by Yajnavalkya; “Or his allotment must be 
made out of the visible estate corrected for income and expendi- 
u Visible estate” means what has been taken by the 

brothers. ‘ Income” means monthly, daily and annual inere- 
inent to the visible estate. “ Expenditure ” means the liquidation 
ot the father s debts, and the expenses attending the initiation of 
brothers and sisters, for it must be made at the expense of the 
common property; it does not, however, include any expense that 
a biotiier nad to incur^ for that has no concern with it. The 
meaning is, that out of the paternal property corrected for such 
income and expenditure, one born after partition shall get an equal 
share with those previously separated. What is said is this • 
including in the share of each of the co-sharers, the income arising 
therefrom, and subtracting the necessary common expenditure, and 
taking a part from the remainder of every one’s share, a (posthu- 
mous) son born after partition shall be made an equal shai'er. The 
particle or signifies an alternative based on distinct circum- 
stances, with reference to the first half of this text, namely — “ One 
who IS begotten by one of equal caste after the coparceners have 
been separated takes the share,” — and the distinct circumstances 
(to which the first half is applicable) have already been set forth. 

• . liowever, after interpreting the term “ out of the 

visible estate ” to mean, from the perceptible property of the father 
but not from what is concealed,— says that this alternative refers 
to a son born after partition, who is possessed of less good qualities 
than the separated brothers. ^ 

This IS to be rejected. Since concealed property too, when 
discovered after partition, is liable to be divided in equal shares 
and there is no authority to show the inapplicability of the above 
rule to this case ; and since in supposing the above text to embody 
this restriction, there would arise the objection of assuming some 
spiritual purpose; and since the text becomes perfectly consistent 
by the interpretation put by Vijndnesvara. 

• 1 partition among brothers dissimilar in caste 

IS declared by Togisvara “ The sons of a Brahmin, in the several 
castes, (vari^asas) , have four shares or three or two or one • the 
sons of a Kshatriyd have three shares or two or one ; and the' sons 
of a Vaisy4 have two shares or one.”^ 

In the text, namely,— “The wives of a Brfihmin, a Kshatriva 
and a Vaisya may, as regards the castes, be three, two and one 
respectively; the wife of a Sfidra is one of the same caste ”3— 
Yogisvara has declared that a Brahmin may have three wives 


Yajnavalkya, II. 122. 


v'-- 11. ^ ’ JajSavalkya, II. 125. 

Yajaavalkya, I. 67. 


TIBAMITEODAYA. 


belonging to the (inferior) castes, different from that of himself- 
(similarly) a IvshatriyS' two, and a Vaisya one: and including 
one of the same castes with them, a Briilnnin may have four, a 
Kshatriycl three, and a Vaisyi two. If the enumeration referred 
to wives of similar as well as dissimilar castes, then a wife of the' 
Sddra caste being excluded, the two of a Vaisyri also, would be 
reduced to one of his own caste ; consequently the part “ the wife 
of a Siidra is one of his own caste” could not consistently be put 
in contradistinction to a Vaisya j hcnco this enumor<ation is intended 
to have reference to the wives of dissimilar castes. This text has ^ 
been so explained by Vijnanayogi. 

That being so, (the meaning of the text in tho first para, '~ 
this : — “ The sons of a Brahmin ” born of wives belonging to 
Brdhmana and other castes respectively; “in the eeveral casi 
(varnams) ”, he., according to tho castes to which their mothers 
belong,— the affix saa (in oarnaaaa) shows that tho term 
(cast^ is in tho locative case and bears a distributive sense, agree-, 
ably to the grammatical rule,— “To a noun in the singular numb 
signifying quantity, the particle saa is affixed in a distribqi 
sense:” — to those who are begotten by a Brahmin or the 
father on a Kshatriyd or the like wife, is applied tho term jdH 
(mixed caste) such as that of Mlirdhdvasikta, and jdii cannot 
possibly be comprised by the term “caste”, thoreforo the meaning 
is, according to the castes to which tho mother.s belong ; “ have four 
shares or three or two or one”,— -what is said is, that the sons of a 
Brahmin, born of a mother of the same caste, shall each get four 
shares ; the sosis of the same Brd.hrnin born of a Kshatriyfi mother, 
three shares each; the sons of the same person, born of a Vaisyt, 
mother, two shares each ; sons of the same pi;rson born of a Sfidr^ 
mother, one share each. The passage, “ in tho several castes ”, is 
to bo construed with every clause in tho latter half of tho text: 
that being so, the sons of a Kshatriya. born of Kshatriya and other 
mothers shall each respectively get il ree shares, or two, or one; 
the sons of a Vaisy&born of Vaisyd and Sddni inotWa shall each' 
get two shares, or one respectively, A Sudr:! cannot have a wife' 
of a different caste, partition among his sons must be one among-, 
the sons of the same class,— which has been already mentioned. .,1 

Although the marriage of a Sudrii woman by a twice-born t 
person is much censured, and espousing a Sffdra with the intent of 
having sons by her is on all hands prohibited, as in the text of 
Manu and Vishnu,— “ Men of the twice-born classes, who, through \ 
infatuation, marry women of the lowest caste, very soon degraob ’ ’ 
their femily with their progeny to tiie state of BudriH : according 
to Atri and the son of Utathya, he who marries a woman of the 
Sddrd caste becomes degraded instantly ; according to Sannaka, 
by the birth of a son ; and according to Bhrigii, by having issue by 
her”i— “by having issue by her’’, means by having issue born 
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of the Sndra wife alone ; — and marriage of a Sudr^ woman by a 
Brahmin, however, is declared by them to be more reprehensible 
than by a Kshatriya or Vaisya, thus, — Brahmin, if he takes 
a Siidra woman to his bed, becomes degraded, and by begetting a 
son on her, he loses his Brahminhood too;^^^ — Yogisyara also says, — 
The marriage of Sadrd wives by the twice-born persons,* as has 
been declared (by other sages), is not approved by me, inasmuch as 
a person himself is born of her (in the shape of a son),^^® and it may 
hence occur, that as there cannot be a son begotten by a Brahmin, 
&c., on a Sudrdi wife, why has his allotment been declared ? 

Still, a marriage for the purpose of pleasure, and a marriage 
for the purpose of religion, (ie., for the purpose of having sons) 
being secondar}’^ to each other, a son may be born of a married 
- woman of the Siidra caste by reason of the relation of the purposes 
through the act (whereby any one of the purposes may be attained); 
consequently the declaration of his allotment is certainly reasonable, 
in the sanie way as the declaration of his caste (jdti) in the 
text, — One born of a Sudra mother (by a Brahmin father) is 
C 2 bUed 2 b nishdda or pdrasava^^ To this effect is the conclusion 
demonstrated in the Mitakshara on the chapter on Achdra (or 
custom). Hence in the text, — ^^But for such as are impelled by 
love of pleasure, the following may, in the order of the castes, be 
(wives of the twice-born) though not preferable,^^^-— Mann by 
saying by love of pleasure and not preferable ordains that 
the marriage of a wife of the same caste is preferable. Sankha 
and Likhita say,— Wives must be espoused, women of the same 
caste are preferable for all persons : this is the principal rule. The 
succedaneoas mode is: (wives of) four (castes) are allowed to a 
Brahmana, in the direct order; (wives of) three (castes), to a 
Kshatriya; (wives of) two (castes), to a Vaisya; (wives of) one 
(caste), to a Sddra.^^ By the term ^4n the direct ordei*^^, the 
inferiority of the next in order is indicated. 

But Manu has declared two modes of partition among sons of 
the four classes, thus, — ^^Let a Brihmin son take three shares; 
a son born of a Kshatriya mother, two shares ; a son born of 
a Vaisya mother, one share and a half ; and a son of a SMra 
mother, one share : or by dividing into ten equal shares, the 
entire property of all descriptions, let a lawyer allot legal shares 
in the following manner: a Brahmin shall get four shares; a 
son of a Kshatriya mother, three shares; a son of a Vaisyd 
mother, two shares; a son of a SMrd mother, one share.^^^ — 
Of these the latter mode corresponds with what is declared by 
Yogiavara (para. 1). And these are to be reconciled, as having 
reference to the sons of the Kshatriyd mothers, &c., according as 
they are possessed of good qualities or are not possessed of good 
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qualities. Hence it is that if the son of a Br4hmia horn of a 
■Kshatriy4 mother, he the eldest by birth and possessed of good 
qualities, he gets an equal share with a son of a Bnilnnini inotker • 
again, if a son begotten on a Vaisya mother by a Brulitnin or a 
Kshatriya father, be of the same description, he takes an equal 
share with a son born of a Kshatriyd mother. This is declared 
by Brihaspati,— “ A son begotten on a Ksliatriya mother by a 
Brdhmin father, if eldest by birth and possessed of good qualities 
becomes equal sharer with a son of tho Brahmin class; so likeswiso 
a son born of a Vaisyd mother.”* Likewise Bandhavana says — 
“If, between a son born of a wife of the same caste, and a son 
born of a wdfo of the caste next in order bo possessed of (mod 
qualities, ho shall take the share of tho oldest; for one possessed 
of good qualities becomes the supporter of the rest.”** Since it has 
been gencrally laid down in this text that a son born of a wife of 
the oasto no.xt in order takes, by reason of his good qualities and 
seniority, _an_ equal share with a son of tho next better class 
therefore it is to be observed, though it is not mentioned by 
Brihaspati, that a son begotten on a Sildr.l mother by a Vaisy4 
father, if of tho above character, gtds an orpuil slum* with a son 
of tho Vaisy.4 mother. The meaning of the portion,— ‘‘shall take 
of the eldest”, is only this,— shall take an equal share with a son 
of the next better caste, by reason of this being consistent witli the 
text of Brihaspati, and by reason of the impropriety of taking a 
larger share than that of a son of a superior {;aste. ' “ 

When, however, a Brahmin has only nno sun born of a 
Sddra wife, then he shall gist a third part of his projMirty ; the 
remaining two parts shall go to sapiiyks, in their default to tho 
sakulyas, and in their default to him who performs the funeral 
obsequies: as is declared by Devala,—” If a uUdda be the only 
son of a Brahmin, he gets a third part; a su-pinda, or a sakniya or 
the giver of the oblations, takes tho other two parts,”"’— “wis/kda” 
means a son born of a Su'dra mother by a Brahmin father. 

But if a Sudr4 be tbe only son of a Kshatriyd or a Vaisya he 
gets a moiety, thq other half is taken by those entitled to succeed 
to the property of a sonless man, in tho same oi’der. Accord- 
ingly, Vishrm says,-T-“But when a Sddra is the only son of the 
twice-born he gets a moiety; the succession to tho other moiety is 
the same as to the property of a sonless man.”* Bv tho term 
“twice-bora” here, the Kshatriyds and the Vaisvds only are 
intended, because Devala has declared a distinct ruh^ with re<mrd 
to the Brahmins. “ Only son” {eknpiitra) i.s a compound of an 
adjective and a noun. 


But this rule (regarding a third and a moiety) has reference 
Sudra wife, having good character and many good 
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qualities; for else^ tMs would be in conflict with tbe text of Mann, 
namely^ — '^Bnt whether he lias or has not sons by other wives^ no 
more than a tenth part shall be given to his son by a Sndra wife/^^ 
— and — ^‘'The son o£ a Br^hmin^ a Kshatriya or a Vaisy^_, by a 
wife of the Siidra caste, shall not share the inheritance whatever 
his father may give him,, let that only be his property/^* 

Although this mode of partition is generally laid down^ still it 
refers to property other than land acquired by means of acceptance 
(of gift); because participation of that by sons begotten by a 
Kshatriya or the like wife, is prohibited. So Brihaspati says, — 
‘‘^Land received by acceptance shall never be given to sons by a 
wife of the Kshatriya or the like caste ; even if their father gives it, 
the son by a Brahmini wife may, nevertheless, resume it after the 
father^s death/^^ Here the term acceptance being used, it is 
indicated that of lands acquired by means of purchase, &c., they 
too shall have shares proper to their caste. Hence it is that, with 
regard to lands generally, Devala has laid down a separate prohibi- 
tion levelled against a son by a Sildra' wife. A son sprung from 
a Sudra mother and a twice-born father, is not entitled to a share 
of land; those born of wives of the same caste shall take the whole 
of it : this is the settled law 

But as for the text of Manu, — ^^The son of a Brahmin, a 
Kshatriya, ora Vaisya, by a wife o£ the servile class, shall not 
share the heritage ; whatever his father may give him, let that 
only be his property, — that has been explained by the southern 
writei’s, to apply when there is property given by the father 
through affection. But the oriental commentators say that it 
refers to a son by an unmarried Sddra woman, destitute of good 
4 qualities. This is wrong ; because it is not proper to discard the 
distinction mentioned in the latter part, — whatever his father 
may give, &c.^^, and to assume a distinction between having and 
not having good qualities,— which is not mentioned (in the text) ; 
and because the share of a son by an unmarried Sddra woman 
will be stated (by Manu) when treating the subject of slaves* 
Hence the previous distinction only is right. 


PAET II. 

1. In order to show the law of partition among principal andl 
subsidiary sons, their nature is ascertained. On this subject, 
Yajhavalkya says : — The legitimate sou (aurasa) is one born of a 
lawful wife. Similar to him is the son of an appointed daughter 
{putrikdsuta), A son begotten on a wife by a kinsman (sagotra) 
or any other is the wife^s son. One secretly begotten in the house 
is declared the secret-born son. ^ The. maiden-born son is one born 
of an unmarried daughter; and is considered as son of the maternat 


^ Manu, IX. 154. 
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grandsire. A son begotten on a woman who has not been de 
dowered, or on one who has been deflowered, is called the son of 
twice-married woman. He whom his father or mother gives for 
adoption is declared to bo the son given. The son bought is one 
who was sold by them. The son made is one adopted by one’s 
self. One who gives himself is self-given. One received while 
yet in the womb is the son received with a bride. He, who is 
taken for adoption, having been forsaken by his parents U 
deserted son.”^ ^ 

2. It is said in the Mrtdkshara A woman of ecfual caste 
espoused in a lawfid form of marriage, is ' a lawful ^vife ’ • one born 
of her IS the legitimate _(attra«a) son.” JJut in fact it is not to be 
so understood ; for it is contradictory to what (the author of the 
Mitakshara) himself has said, nia.,— “ because the murddhdvasikta 
and other mixed castes sprung from superior fathers and inferior 
mothers, are included under the term 'legitimate sons’” • and since 
if the sons born of women espoused in forms of marriago which are’ 
not strictly lawful for Brdhmins and others respectively, were not 
legitimate sons, then notwithstanding such sons, others would take 
the heritage. Hence the term “ of equal caste ” is to bo held to he 
used (in the Mitakshara) for the purpose of indicating superioritv 
But what is mentioned in the te-xt, namely—'' One born of a lawful 
wife ”, constitutes the definition, which excludes the wife’s son. 

Accordingly, Manu says.— "Ho whom a man himself has 
begotten on his own wedded wife, is the legitimate and the principal 
son. ’=* Vasishtha also says “ Only twelve kinds of sons are men- 
tioned by the ancients ; the first is the legitimate son begotten by a 
man himself on his own wedded wifc.”3 Also Vishnu says “Now 
there are twelve kinds of sons, the first is the legitimate son’ besot- 
ten by a man himself on his own wedded wife Here in both thp 
texts (of Vasishtha and Vishiiiu),tho term “ wedded” (iSamskritdydm) 
IS to be considered as an explanatory adjunct of the term '' own wife ’’ 
^svakshetre),iov otherwise there would be repetition. Devala says — 

' He, who is begotten by a man himself on his own wedded wife’ is 

““ J^ank and the perpetnator of 
the father s lineage.”* Apastamba says “ The sons of one who in 
proper tirne meets a lawfully wedded wife of the same caste • they 
have a religious connection and cannot be deprived of the proportv 
of the father and the mother.”® Baudfadyana says ; — '' One who is 
begotten by a man himself on a wodded woman of tlie same caste is 
known as the legitimate son. Also it is declared (by the ancient 
sages) You are born from every limb, you are sprung from the 
heart, you are one s self m the name of son, you, who are such, live 
tor hundred years; the ancestors put on a garland of lotus, (in iov) 
when you were in the womb ; just as a person himself is in this world. 


' Yajnavalkya, II. 128—182. 

» Mauu, IX. 166. 

» VaBisiitha, XVII. 12 and 13. 
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so you become born here (a part of him) ; a man himself is called by 
the name of ^nUira on account of the benefits conferred upon the 
father and the mother ; because you deliver from the lower regions 
called therefore you are named ^ 

In the tests of Apastamba and Baudh%ana, the term, ^^of the 
same caste is used with the intention of indicating superiority. 
Hence the mention of the mode of partition among the sons too, who 
are begotten on wives of dissimilar caste, while dealing with legiti- 
mate sons, becomes consistent. The text of Apastamba is read in 
the EatnHcara as — of the same caste, who had no previous (hus- 
band) — and is explained thus : who had no previous (apurvam)^ 
i.e., who had no previous husband ; the meaning is — one who w'as 
not even affianced to another ; this is said by the author of the 
Prakasa.'^ In the Parijata also it is said :~The term, of the same 
caste here means that a woman of any twice-born class, is ol the 
same class with a man of any twice-born class; and that a Sadra 
woman is of the same class with a Sudra. 

It does not, however, imply that a Brahmini woman is equal in 
class to a Brahmin; a Kshatriya to a Kshatriya and a Vaisya to 
a Vaisya : for if that were so, then the sons of Kshatriya or other 
women espoused by a Brahmin or any other (of a superior class) 
would not be included under any of the twelve kinds of sons. 

3. The son of an appointed daughter (putrikasuta) is similar 
to liim,^’ (i.e., the legitimate son). The same is described by 
Yasishtha, — This damsel who has no brother, I will give unto thee, 
decked Avith ornaments : the son that may be born of her shall be 
my Also Mann says,— He who has no son may appoint his 

daughter in this form to raise up issue for him : Avhatever child may 
bo born of her shall perform my obsequies. In this very mode 
Daksha himself, a creator of beings, appointed daughters for the 
purpose of multiplying his race. He, with a delighted heart, gave ten 
daughters to Dharma, thii’teen to Kasyapa, and tAventy-seven to the 
king Soma (moon) having received them with honor.''^^ Hei'e it is 
laid down that a son, born of a daughter who is given in marriage 
with the express declaration of appointment, becomes the piitrika- 
putra of his maternal grandfather. That a son born of a daughter 
Avho is given in mai’riage Avithout snch* express declaration, may be 
the imtrika-patra — is detennined^in the following passage of the 
Mitakshara in the chapter on Achara The epithet ^ having 
brother^ has been used to prevent the apprehension of the bride^s 
appointment; by this it appears that a daughter may be appointed, 
though not declared to be so.^^ Accordingly, also Gautama says : — 
^‘The sonless father shall give away the appointed daughter in 
marriage with the express agreement that the issue shall be mine. 
Some say that (even in the absence of any express agreement) a 
daughter becomes appointed by the mere intention of the father.*’^ ^ 

1 Baadliayana, II. 2, 3, U ' » Mauu, IX. 127—120. 

» Vai^ishtha, XVII, 17. ♦ Gautama, XXVIII. 18 and 10. 
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It is said also in the Erihmapurfina “ A daughter who has been 
appointed to raise issue by her sonless father, whether mentally or 
in the presence of the king, fire and kinsmen, or anywhere else 
previously to conception, even if she has received fees (from the 
bridegroom) and is given to the bridegroom whether by the father 
(himself) or (by any other) when the father is dead,— is known as 
the appointed daughter. Such a daughter gets an etjual share from 
the father’s property.”' Mann says “ A son of the appointed 
daughter shall offer the first oblation to his mother, the second to 
her father, and the third to the fathei-’s father.” 

Or the (compound) term futrika-Hula (in Yajfiavalkya’s text 
§ 1) may mean the appointed daughter as well' as son, i.e the 
appointed daughter herself is the substitute of a sou. Our upinion 
is that although she is (like a son) sprung from the breast (urns) 
still being a daughter she is similar to (and not the same as) a legi' 
tiraato aurasa son. But the author of the Mitiikshara says “ ble 
is declared to be similar to a legitimate sou because (in a female 
child) there are more of the mother’s limbs than of the father’s 
limbs.” So Vasishtba says ” The appointed daughter herself is 
the second son.”® 

4. The Dvyamushyayana or the son of two fathers is as describ- 
ed by Ydifiavalkya in the following text A sou bogotton by one 
who IS without male issue, on the soil of another, under an appoint- 
ment, becomes legally the heir and the giver of oblations to both ”■* 
Although he is sprung from the breast (or aurasa son) of the owner 
of the seed, still being begotten on another’s wife, he is certainly 
inferior to the aurasa or legitimate son. Hence it is that the sage 
himself has given the following definition of the aurasa or legitimate 
son “The aurasa or legitimate sou is one horn of a lawful wife ” 
(§ 1)' And we also will explain the Hvyamushyayana as fallinu* 
under the description of the wife’s son, since the distinctive feature 
of the wife’s sou is not wanting in him. 

Also Mamx says:— “When by a contract of work, the soil is 
given m consideration of the seed: the owner of the soil and the 
owner of the seed are found in the world to be sharers of that 
Just as in the world by a contract for cultivation-whon one has 
land but has no seed such as paddy for sowing, and another has 
seed, but no land; and if they enter into a contract, i.e., an agree- 
ment, that mine s the seed' and yours the land, let iis cultivate by 
sowing that in this, and let the produce grown therein be ours, 
then it IS observed that both become sharers of the crops thereof 
Similarly, also, in the case of the Bvyamushyayana or the son of 
two fathers, if one sows his (virile) seed in the soil of another bv 
an agreement that let the sou begotten on the soil be ours,— then 
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the issue begotten thereon belongs to both. Such a son of the wife, 
belonging to two fathers is called the Dvyamushyayaiia. 

Yajhavalkya^ in defining the Dvy^mushyayana, (para. 1) has 
said ‘^begotten under appointment^^, therefore what is intended is 
that the husband^s younger brother or any other sapinda can, only 
when appointed by her yenerable protector, beget a son on the 
wife of a brother and the like, in the prescribed mode such as 
rubbing the body with clarified butter; otherwise sin would be 
incurred by both. Accordingly Manu says: — ^^The husband’s 
younger brother, or a sapinda or a sagotra, being appointed by the 
venerable protector, and rubbing his body with clarified butter, 
shall, with the desire of begetting a son, have an interview with a 
Bonless woman after catarmenia : one born in this mode becomes 
the son of the wife of a person.”^ 

When, however, without the agreement that the produce is to 
belong to both, seed is sown in the soil of another by the husband’s 
younger brother or the like, then that son belongs to the owner of 
the soil alone. This also is declared by Manu, — Should there be 
no agreement that the produce is to belong to the owner of the 
soil as well as to the owner of the seed, then clearly the fruit 
belongs to the owner of the soil, for the soil is more important than 
the seed.”® , Where without the agreement about the produce 
which is here the offspring, a child is begotten on the soil of another, 
that belongs to the owner of the soil alone. The meaning of the 
term clearly ” is that as in the world, if seed be sown in the land 
of another without any agreement with him, or if an elephant, a 
horse or .the like belonging to one person causes a female of the 
same species belonging to another person to conceive, then in both 
cases the fruit produced therein is seen to belong to the owner of 
the soil alone: and the reason for this is stated in the passage, 
^^for the soil is more important than the seed”; the purport is 
that this is found in the case of cows, mares, &c. Accordingly the 
meaning which follows is, that if there be an agreement, then only 
the wife’s son becomes the son of two fathers or Dvyamushy^ana, 
by reason of the right of the owner of the seed ; but the owner of 
the soil has right over the wife’s son in both the cases, (i.e., 
whether there be an agreement or not). Hence it is that although 
T&;jnavalkya has made no mention of the agreement with the 
owner of the seed, in the text,—- A son begotten by one without 
male issue, &c.,” — still that is to be understood since the text is 
based upon the same foundation with that of Manu. Accordingly, 
in the text, — A son begotten on a wife by a kinsman (sagotra) or 
any other,” — a comprehensive definition of the wife’s son is given, 
irrespective of the agreement; otherwise there would have been 
repetition: a kinsman (sagotra)” means, the husband’s younger 
brother or a sapinda or the like: any other”, signifies one other 
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than a sagotra j this is the secondary alternative, for Mann says — 
“ or a sapinda or a sagotra”. ’ 

The Acharyas say that appointment to raise issue is relative 
to an affianced woman only. Because raising nj) issue in pursuance 
of appointment is restricted hy Alarm to her case only, as in the 
text, — “ When the husband dies after the verbal betrothal of a 
damsel, her husband’s younger brother shall have intercourse with 
her in this mode.’’^ And because the appointment of a widow is 
rather prohibited; since after setting forth the a{)pointinent of a 
widow in tho text,— “ On failure of issue, the desired offspring 
may be obtained by a woman duly authorisscul, from the hushand’s 
younger brother or a sapiijda: but one wlio is appointed to raise 
issue 'on a widow, shall, rubbing his body Avith clarifie<l butter 
and being silent, beget in night only one son and by no means 

second,” 2 — Manu him.self forbids it in the following text, ■“No 

widow should bo authorized by regenerate men to beget children 
by otlier persons, for those tliat authorise her to conceive by other 
men, violate tho primeval law: such appointment is nowhere 
mentioned in the Vedic texts on marriage ; neither is the re- 
marriage of widows mentioned in the law of marriage: this 
practice, fit only for brutes, and reprelicnded by learned regenerate 
men Avas introduced among men while Vena held the sovereign 
sway : he ruling the Avhole earth, and eminent among the royal 
saints, gave rise to confusion of castes, Avliile his intellect Avas 
perverted by passion: since his time, tho virtuous censure him who 
through delusion of mind authorizes a Avidow to have intercourse 
with another man for the sake of pi-ogeuy.”® 

Here it is to be remarked that the term “ affianced” means a 
damsel who has been givim in marriage by the person having tho 
right to give, Avith the declaratory sentence, — “ I give unto thee;” 
and that the tenu "AvidoAv” signifies one Avho has been married 
wit,b the connubial ceremony ending in tho rite of going seven 
steps, but whose husband is subsequently dead. But the term 
“affianced” does not include one Avho has been betrothed by a 
promise at an indefinite time before marriage, such as Avitli the fol- 
lowing declaratory sentence,—" I will give this damsel in marriage, 
in the presence of gods, the spiritual preceptor and tho holy fire, to 
him (or thee) who is (or art) not destitute of any limb, or not 
impotent, not degraded and free from the ten defects.” Hence it 
is that the term “ hnsband ” has been used by Manu ; the previous 
executory promise being no part of the marriage ceremony, the 
promisee s status of husbaud does not arise thereby, consequently 
he cannot reasonably be referred to by the term “husband”. 
Although a person does not become the hnsband of even a damsel 
betrothed by a promise, inasmuch as like tho status of wife, the 
status of husband, which consists in the sacred initiation and which 
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is to be effected by the ceremony of marriage^ can never arise 
befoi’e its completion; still in the commencement of the connubial 
ceremony the use of the term husband”^ the status whereof will 
be the effect of it^ is not unreasonable^ like the use of the word 
sacrificial fire before the commencement of the sacrifice by the 
sacrificer. Hence it is that among western^ northern and the like 
people^ if the promisee dies a little before the marriage of the 
betrothed damsel^ her marriage with another person is allowed by 
the learned^ who are not censured. Otherwise in the hali age 
when the appointment to raise issue is prohibited, if the re-marriage 
of those whose marriage is not consummated be also forbidden, 
it would be a very objectionable practice. Accordingly, the 
meaning (of the text of Manu) is this,-— When “the husband 
person about whom the ceremony of marriage takes place 
whereby the status of the husband is effected, dies after the verbal 
betrothaP^, i.e., after the gift has been made with the declaratory 
sentence. Nor can it be said that let the appointment of widows 
to raise issue be optional, inasmuch as it is prohibited after having 
been enjoined. Because option cannot reasonbly be supposed with 
reference to a fact, for it is nob reasonable to say that a person 
underbaking to procreate issue on a widow, under appointment, 
does or dees not incur sin. And because the law of appointment 
to raise issue cannot apply to widows, as it is restricted to uflianced 
damsels, by the text, — “ When the husban€, And because 

the injunction and the prohibition are not of equal force, inasmuch 
as those who give the authority are censured, as in speaking of the 
duties of women, unchastity has been declared to be the source of 
numerous faults, and as a life of austerity (led by the widows) has 
been highly praised. Accordingly, in the text,— “ Let her rather 
emaciate her body by (living upon) the pure flowers, roots and 
fruits; but let her not when the husband is dead, pronounce even 
the name of another man.^^'— Manu himself has prohibited the 
resorting to the protection of another man, for livelihood ; and in 
the text, — “Longing for the unparalleled virtue of those having 
only one husband, shall continue till death, forgiving all injuries, 
observing strictly the rules and foregoing all sensual pleasure : 
many thousands of bachelor Vipras continuing in the order of the 
student have ascended the celestial regions without leaving any 
issue: like those life-long students, a chaste woman leading a life 
of austerities after the death of her husband goes to heaven though 
destitute of sons : a woman who being covetous for offspring proves 
faithless to her (deceased) husband, brings disgrace on herself in 
this world, and becomes excluded from the regions of her lord (in 
the next world,) — he has forbidden with extreme censure the 
living with another man for progeny ; and subsequently in the 
text, — “ When the husband dies, &c.^^>— he himself has declared 
the legality of appointment relative to an affianced damsel. Having 
mentioned, “in this mode he has declared other ceremonies, in 
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the texfc,r— Having espoused her in due fornij she being clad in a 
white rohe^ and pure in her conduct, lot him privately approach her 
once after each course till delivery.” ' The ]ironoun “ this ” in the 
passage “ in thi.s mode ” means the mode wisich has ])oon mentioned 
before, viz., rubbing of the body with clarified butter, appointment 
by the venerable protector, &c., — and includes what is stated in 
other_ Smritia. Tim term husband’s younger brother ” includes 
a sapinda and the like, in conformity with other texts. The term 
“ husband” and the expression ''aftor the verbal betrothal ” have 
been already explained. 

The following passage of the Mitakshara, namely, — "Prom 
this very text it appears that the person to whom the damsel is 
betrothed becomes her liusband even without acceptance,” must be 
taken as implying the meaning explained by us, since it has been 
shewn that the meaning which appears on the face of the passage, 
is erroneous. Accordingly there is the following passage further 
down,—" This espousal with the restrictions, namely, sprinkling the 
body with clarified butter, &c., foi-ms part of the intercourse to 
bo had with the woman appointed to raise i.ssue ; hut it does not 
secure for her tlie status of a wife of tho husband’s younger 
brother. Hence the offspring begotten on her belongs to the 
owner of the soil, should there be no agreement ; but if there be an 
agreement, it appertain# to both by virtue of the agreement itself.” 

Fdrada says : — "The issue of the seed sown in another’s soil 
by the owner’s permission is considered as belonging to botli the 
owner of the seed and the owner of the soil.”- Sankha and Likhita 
say:— "According to Angiras, tho offspring belongs to him 
who espoused her with Vedic texts : hut C.sanus h.dfis that the 
produce of the seed sown with an agreement Imtween tlie owner of 
the seed and the owner of the soil belongs to both.”'* Kdtyuyana 
ordains " When one raises prodnoe with the consent of the owner 
of the soil, then both of them become here the sharers of the same, 
since the fruit could not come into existence in tho absence of 
either.”-* 

Hdrita says—" (If begotten) in tho lifetime (of tlm husband) ho 
is called the wife’s son, by reason of the absence of independence ; 
hut after the death, he is called the son of two fathers, by reason 
of the seed not being sown (by the husband) : otliers say ‘that soil 
hears not fruit without seed, nor does seed germinate without soil, 
hence both being necessary, the offspring belongs to both. Of 
these two fathers, he becomes first the offspring of the natural 
father. _ Let them offer two pindas in the (w'recpa) sacrifice in 
honor of the ancestors, or in one pinda declare the name of both 
(the fathers) ^ let his son do* the same when offering the second 
piuda, and his grandson when offering, the third pinda. And let 


* IT. Oola. Dig., 30.% CCXL, 

* m<i, 366, CCXDV. 


' Manu, IX. 70. 

» Nfirada XU, 38. : 


im Of 


■ 

tlie remote descendants down 'to the seventh^ .prononnce tlie name of 
two while offering lepa or divided oblations to the three ancestors 
entitled to the lepa or divided oblations/’’^ 

The meaning of this text is : — If begotten ^^,in the lifetime 
%e,y of the owner of tho soib he is, by some^ called the wife^s son, 
who belongs to the owner of the soil alone ; the reason for this is,— 
^^by reason of the absence of independence^^, of the wife: 
*^biit after the death i.e., of the owner of <the soil; although the 
absence of independence is the same, by reason of the subsequently 
cited text .of Mann, viz ., — sonless woman keeping unsullied, 
&c. ; ” — still the son does not belong to the owner of the soil alone; 
and the reason for this is, by reason of the seed being not sown ^% 
i,e., the owner of the soil must have given permission to the owner 
of the seed ; ^^soil bears nob fruit, shows that what has been 

said is reasonable : in the nirvd'pa’^y which means that in Which 
oblatioDs are given, i.e.j the sacrifice in honor of ancestors; 
there let the Dvyamushy^anas offer separately two pindas 
to two fathers, or in one piada, declare the name of both the 
fathers ; it is to be understood that in each of the pindasthe names 
of two ancestors are to be declared ; for Apastamba ordains, — 
If he be the son of two fathers, he shall offer each oblation to two 
ancestors, 2 i.e., by reason of’ the three ancestors being double.; 
the second i.e., in offering the second and the third oblations : 
the three ancestors entitled to the Upa^\ while offering divided 
oblations to them shall pronounce the names of two. 

Also Narada says ^tThe sons of two fathers shall separately 
offer : to two (sets of ancestors) piada and libations of water-; ^and 
shall likewise take a moiety of the property of the owner of the 
seed and .of the owner of the soil.^^^— the term moiety indicates 
a share that is reasonable under the circumstances* 

Baudhayana says The son of two fathers shall offer 
oblations (in this way) ; shall proclaim the names of both in each 
oblation ; three oblations shall be offered to the six : he who does so, 
errs not/^^— The six^^ means the two fathers, the two grandfathers 
and the two great-grandfathers. He again says : — The son begot- 
ten on the wife of a person deceased or impotent or diseased, by one 
duly authorized, is the wife^s son: he is the son of two fathers, 
belongs to two gotras, performs the funeral obsequies of both and 
takes their heritage/^ ^ 

Mann says ^^He who is begotten on the duly appointed wife 
of a man deceased or impotent or diseased is called the son of th# 

Here in all cases where the owner of the soil is alive, but 
is incapable of begetting a son on account of disease, ;&c., the 
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a^ppoiniment and the agreement miijy according to the circum- 
stancoi^j ho made by the venerable protectors and the husband also ; 
but if he bo dead^ then by the venerable ])rotectors alone* 

Thus there are two descriptions of the kshetraja or wife^s son : 
one has two fathers, and the other has the owner of the soil for 
his father. 

5. One secretly begotten in the house by a gallant, and 
subsequently ascertained to be of the same class, is tlie socret-born 
son of the owner of the soil* Tims Maim says:— When a son is 
begotten on one^s wife, and it is not known who is his father, he is 
the secret-born ill the house and belongs to Iiiin from whose soil ho 
is sprung/^ ^ And is not known, means, that although it is 
not known by what particular person he is procreated, still it must 
bo held that it is known that he is begotten by a person of equal 
class, by x*eason of the following text of Yogisvara, This law is 
propounded by me in regard to sons equal by class. This text 
will be explained hereafter. 

6. "“’^The maiden-born son is one born of an unmarried 
daughter^’, begotten by a man of equal class, hc^^is considered as 
a son of the mataimal grandsire^^ : that is, the son belongs to him, 
of whoso daughter he is born. But one born of a married daughter 
becomes the secret-born son of the husband ; as is said by Mann, — 

When a maiden daughter secretly conceives a son in her fatheris 
house* that son sprung from the maiden daughter is called by the 
name of the maiden-born son and belongs to tho husband.’^^’^ 
From these texts it appears that one begotten on an unmarried 
damsel residing' at her, father-s hoosoj by a gallant of equal class, 
is called a maiden-born son, and that he becomes the son of the 
maternal grandfather* ■ 

But in eonhict with this is the following passage of the 
Brahrnapurana cited in the Kalpataru : — But one begotten in tho 
fathoris house, on a damsel who has not been given (in marriage) 
by a man of equal class is called the maiden -born son and becomes 
the son of him to whom she is given (in marriage) also the 
following text of hfarada cited in the same book. — The maiden- 
born son, also the son received with the bride, and he who is 
secretly born : their motlier^s husband is to be known as their 
father; and they are pronounced to be heirs/^ ^ llert: (/.r,, in the 
passage of the Brahmapurana) there is no conilict as to his being 
the maiden-born son, who is- begotten on an unmarried damsel in her 
father’s house, by a man of equal class : but the conflict lies in the 
portion, — and becomes the . son of him to whom she is given in 
'marriage ” ; also in what has been declared in the above text of 
Ndrada, namely, — that the damsel’s liushand becomes the father of 
the maiden-born son, of tho son received with a bride, and of 
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Mm wlio is secretly born ; and in what Mann says, namely, — and 
belongs to tbe husband : since it is not said (in these texts) that 
he becomes a son of the maternal grandsire. As for the reconcili- 
ation made by the author of the Mi takshara, namely, — if begotten 
on a maiden daughter, he becomes the son of the maternal grand- 
father, and of the husband alone, if begotten on a married daugh- 
ter — that is not satisfactory, Wor if that were so, then such a 
son could not be called a maiden-born son (kanina) being not 
begotten on an unmarried daughter, meant by the term maiden 
or kanya. It cannot, however, be said that the term kanyd 
(maiden daughfcer) refers to any female child (whether married or 
unmarried). Since the definition (of the maiden-born son) would 
be unmeaning, inasmuch as it would not exclude the secret-born 
son, who is begotten by a daughter,- — all women being daughters 
of somebody. Again, the conflict with the passage of the Brah- 
mapurana is not got rid of (by this), for there the term — ^Svho 
has not been given in marriage has been used. Accordingly, 
also, it is difficult to reconcile the inconsistency with the text of 
Mann. The author of the Kalpataim, however, who has cited the 
texts contradictory to each other, has not at all reconciled 
the conflict, for like a thoughtless man he makes no mention of the 
distinct cases to which the texts are applicable. Indeed, he having 
set forth many texts showing that the maiden-born son belongs to 
the maternal grandfather, has immediately cited the text of Narada 
and the passage or the Bi4hmapm'ana, which are in conflict with 
the above texts. There are cited the following text of Vasishtha, 
— ^*The maiden-born son is the fifth; he whom an unmarried 
damsel begets through passion in her father \s house, is the maiden- 
born son, he becoms the maternal grandfather^s son : this is also 
declared (by the ancient sages), — ‘If a sonless daughter begets a son 
ill tbe house; in him the maternal grandfather has a soMs son, he 
shall offer pinda and take the pi’operty.’ — Likewise the following 
text of Narada : — The maiden-born son, whose father is unknown, 
and whose mother was senseless, shall offer pinda to the maternal 
grandfather and take his property — and also the following text 
of Baudhayana :—‘^If one approaches a damsel who has not been 
espoused and who has not been given; the son begotten on her is 
the maiden-born son.^^^ 

We remove the difficulty thus : The texts which declare that 
the maiden-born son belongs to the maternal grandfather, are 
relative to a son begotten by a man of equal class on a damsel who 
has not in any way been given: and the texts which declare that 
such a son belongs to the husband, have reference to the son begot- 
ten by a man of equal class on a damsel who has been declared to be 
given but who has not acquired the status of wife, which is effected 
by the marriage ceremony ending in the right of going seven steps. 
The term, ‘‘who has not been given”, in the text of Narada (in the 


^ Yasisbtha, XVII. 21, 22 -and 23. = Narada, XIII. 18. 
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passage ol the Bralimapuriuia?), and the term “who has not been 
given , ni the text of Baudhayaua mean, tlm ceremony of whose 
marriap has not been completed, —but they do not signify who 

Im do with rc^.soi[: t 

the doc-kiahou of the intentiou to give the damsel (in marriao'ef 

the destruction of the father’s right and the generation of the 
bridegroom s right are commenced ; and tlie father’s right not boiL 
w lolly destroyed (just alter the declaration of the intention) thf 
turn maidon-honi son may reasonably be applied, and there heino- 
the commencement oi tlic bridegroom’s right, the sou may reasonably 
belong to luni ; but it is consistent with reason tiuit wheh the fatS 
riglit IS coinpleto (over the damsel), the son Imrn of her becomes 
the son of the maternal grandlathor. The same is also the meanimr 
ot the text of Maim ^lara. 1) A damsel, who lias been declared 
to be given, but whoso marriage ceromouy Jms not. been completed^ 
coutinucH a maiden, liecause tlie status of the intended bridegroom’s 

daushtwiseol mn such a maiden 

daughter ih called_ by the name of tho maidon-boru son and belon<m 

to the husband »,.« to the person by whom she is married : hence 
tho phrase • m her father s house ” is consistent as supi)ortin«r thi 
Wp 7 after the marriage she enters tho husband’s 

house, ihe passage ot the Mitaksharii also (on this subject) bears 
the same meaning • “ unmarried ”, he., whose marriage cLmony is 
not commenced, “married”, i.e., whose marriage ceremony has com- 

i^thT ’ ^ word “ married ” (^tidha) is used 

1 the soime that the act is commenced, but not in the sense that 
the act IS completed. But if the marriage ceremony of a damsel 
has been coiiipletod, then a son procreated on her by a gallant of 
equal class, becomes the secret-born son; hence it is^aaid,— “ one 

tSuu iXoSoi;“'“ ”■ 

hj another; and the second is one who has, previously to the mar- 
uago, been polluted by intercourse with the other sex. One horn 
of such a woman m the son of a twice-married woman ; hence it is 
not Wn ^ ^ 1),— “begotten on a woman who has 

uZs-~‘‘ if T' l"® f <l^'fl«wered Manu 

■ n “ f woman who has boon deserted by the liu.sband or a 

becoming, of their own accord, the wife of 

kSyfyanrTaV wn twice-married woman.”i 

Katyayana says:— I^Vhen a woman having deserted a husband 

Tf gets another kisband; a son born 

- ^ IS tixe 8011 of the twice-niarned woHuin, and it in clear fcliat 

“ ThP Sh ■ W and Vislinu say 

tho f! ^ twice-married woman.”” His being 

the fourth is agreeably to the order stated by them. ^ 


i 
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8, He, whom tlie mother with her h^sband^s assent or the father 
gives to another, becomes his adopted son ; thus Manu says : — That 
son whom his mother or father affectionately gives with water, 
at a time of distress, and who is alike (by class) is known as the 
adopted son/^^ By specifying ^^at a time of distress ”, it is indicated 
that the giver incurs sin in the absence of distress; the mother 
and the father (may give) separately or jointly; the term '^Svith 
water^^, indicates the mode of gift and acceptance; alike ” means 
equal in class ; affectionately {iwiti’^sarnyuldaon) is an adverb. 

An only son shall neither be given nor accepted. So Vasish- 
tha ordains: — ^^A person, produced from the virile seed and the 
uterine blood, is an effect whereof the mother and the father are the 
cause: the mother and the father are competent to give, to sell, or 
to abandon him. But let no one give or accept an only son, since 
he is to continue the line of the ancestors. Let not a woman, how- 
ever, give or accept a son unless with the assent of her husband.^^^ 

Some say that the adoption of a son by a woman without the 
.assent of her husband being prohibited in this text, the son taken 
by a widow whose husband died without giving authority does not 
become an adopted son. This is not tenable; since a soilless per- 
son has no access to heaven, and the procreation of a son is ordained 
to be necessary, therefore the permission which he was bound under 
the Sastras to give, is not to be considered as wanting in such a 
case. Nor can it be said that thus the portion, namely, unless 
with the assent of her husband — would be useless, inasmuch as 
there is no case to be excluded, and as the authority which a person 
is bound under the Sastras to give, is in all cases necessary (and so 
assumed as given). Because the prohibition is levelled against a 
woman who wishes to adopt a son for her own sake, when her hus- 
band who is desirous of having mokaha or freedom from the necessity 
of i^epeated deaths and births, or who has a son by another wife, 
cannot possibly give an authority to adopt. So it is declared:— 
If one among all the wives of the same person be mother of a son, 
then all of them become by that son, mothers of male issue; this 
is ordained by Manu.^^^ The purpose for which a son is desired, 
namely, the performance of sraddha, &c., beiug served by the son 
of a co-wife, no son need be adopted by such a Avoman without 
the assent of her husband. The purport is, that in such a case, 
the object of both (the husband and the wife) is accomplished by 
that son; since he, being the aurasa, is the principal son to the 
husband, while to the wife he is a subsidiary son, like an adopted 
son; hence another son shall not be taken in adoption without the 
permisusion of the husband. But in reality the meaning of the part, 
—‘'unless with the assent of her husband — is, that while the 
husband is alive, a son shall not be adopted by the wife without the 
permission of the husband ; because the following text : — “ If among 
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uifti'hie brothers, one becomes father of a, son, then all of tho™ 
hy t father, of male i«,uo : tim h„, be™ de« ^ 

—winch IS similar to the previous text.— {If* oru^ nmnno. nil • 
&c.),— has been explained in the M itakshara and the HmritidInnTM 4 
to moan that when a brother’s son is available for nnkinf^ -fl 

i"L=arr,„?. “ 

prolnb.tion becomes reasonable. 'Pherefore, although tlm husbaml 
bo .loceased without giving permission to adopt, still an a.lontb ! 
by the widow IK not invalni. The reason also for putting the b./n 
jiretation montioned above on the two texts of^Mami^ h-w * 
set forth in the Mitdkshara itself, thus Otl erwi^^^^ 
na.,„.l, _.T1,„ wif, a.,,1 ,ha .1, al,,,. .( T?, Vra ' 
porty of a woman without issue, &c.’ — which refer to tbo ^ ^ T * 

take thb ,>r»|«.ty of of kj V Me 

»aece,,,o., of the brolheS., .on .„J tie ile,™ SSm' ‘ t 
.telaalt of the ,v,fe, tee., and i„ default of thi himband, Sc wbS 

with the above texts.” This will be dealt with n 
detail while explaining the texts. ^ 

Although there may be many sons, still the eldest shall not Ka 
given in adoption ; for in the text,-- A.s .soon as the eldest s Wn 
a man becomes father of a son” ^i-he is declared to be preferable 
m performing the duties of a son. f’leierame 

The reason being equal, the prohibition iu respert of an nnlv 
son and the eldest son, applies to the eases of tL^ son bomdit 
;^e son self-given, aiidthoson made. Hence in the aneedof-A J 
Harischaiuira in the Bahvricha Hrahmana there is foin.' l , “ ^ ^ 

tion of the prohibition in respect of the (dih'st son in the 
.»n l»„Bht „„ tak-iuj thu ohtat ,u,t' Z“- 

Ihe mode accepting a son is propounded by \kisisldlia — - 
person being about to adopt a son .shall take an unromote kiusnmf 
or a near relation of a kinsman, having convened his l- n ht i 
and announced his intention to the king, havino-' i-rTorm d tl i 
/toma with recitation of the hvnm.s denonib,.,!-,..!" ^ 

middle of the dwelling-house.”' ‘ Hero hv tiio’ tem » unrn, n^' 
kinsman” is intended, the exclusion of W win', is ren Se‘tv 

ra\7e^pr:5r, Srt'fjrtur^^ 

is 

u.,,eu.„te ki„,m„,), „„e wl,„,s mater u ,. * 't ' ! 

asanmlmsldam, moans, one whose virtues and defrit’ ’’ ' 

ba. wrk..7rMtw:V« E teSSi 
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portion of, the text of Vasislitba: — ^^But if a doubt arise^ let 
him . set apart like a Sudra one whose kindred are remote^ for it is 
declared (in the Yedas)^ ^many are saved by one — and explained 
thus : ^But if a doubt ariseb i.e., should a doubt with respect to his 
caste axise^ on account of his kinsmen not being near^ ^let him 
set him apart like a Sudra ’ destitute of initiation ; the intention is 
that even a Sudra may be a a son adopted. 

9. son bought is one who was sold by them/^ — ^^by them^^, 

by the mother and father : that is, one given to another by the 

mother with the husband^s assent, or by the father, on receipt* of 
piu'ce; ^excepting an only son and the eldest son, at a time of 
distress ^,“-ris also to be inserted (in the definition) ; Ixe must be one 
of the same caste, by reason of the concluding text, — This law 
is propounded by me in regard to sons equal in caste/^ As for the 
text of Mann He, who is purchased from the mother and the 
father to become a son, is the purchaser's son bought, whether 
similar or, dissimilar,^ — that is interpreted, — whether similar or 
dissimilar in good qualities, but not dissimilar in class, for there 
would be conflict with the texis, — This law is pi’oponnded, is 
taken for progeny, is the son bought. 

10. A son made is one of an equal class, who haying 
been induced by the show of money, field, &c., is asked — ^ be you 
my son% and ^^is adopted by the man himself who is desirous of 
having male issue ; provided that he is destitute of mother and 
father, for if they be alive, he cannot, by reason of his dependence 
on them, become another's son. Also Manu and Vishnu say : — 

When one alike (in class), capable of discriminating between right 
and wrong and possessed of the virtues of a son, is adopted, he is 
to be known as the son made;^^® — alike i.e., alike in caste, ^^is 
adopted by the mother and the father jointly or separately. 

11. ‘^^One who gives himself is self-given, i.e., one who 
has given himself to another, Le., one who comes of his own accord 
by saying, ^ I will become your son b and is bereft of the mother 
and father^ or is abandoned by them, is equal in class and is not 
degraded, — ^is called a self-given son. So Manu says : — ^'^He, who 
being bereft of the mother and the father or abandoned (by them) 
without any cause, delivers himself to another, is pronounced his 
self-given son;^^^ — abandoned i.e,, by the mother and the 
father, at a time of famine or the like, on account of inability to 
affoi'd maintenance, &c., without any cause such as degra- 
dation,-r-that is to say, independent (so that he can give himself). 

12. ‘^^One received, while yet in the womb, is a son received 
with a bride, i.e., one, who is in the unmarried state of a damsel, 
and is received or vinna^ — vinna being the past participle of ^ vid — 
to get, — when she is married in the pregnant state, — is called one 


^ VasishtXia XV. 7 and 8. » Mann, IX. 169. 

® Mann, IX. 174. *IMd,IX. 177. 
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received with a bride, and becomes the hnsbamrs son. So Mann 
says: — When a pregnant damsel is espoused, whetlier known or 
not known (to be so], the child in the woml) ])e1ongvS to the husband 
and is called the son received witli a bride/^^ Also Vishnu says,— 
^^Tlie seventh is the son received with a bride ; he is the sou of a 
damsel married when pregnant, and belongs to the husband/^ ^ 
^^The seventh, ia., with reference to the” order in which the 
enumeration is made by the sage. 

18. ^^Ee, who is taken for adoption, Iiaving been forsaken 
(by the parents), is a deserted son,^^ ia., one wlio is abandoned by 
the mother and the father, and is taken by a person desirous of 
having male issue, — becomes son of the taker, and is called a 
deserted son. These two must be alike in eastce Likewise, Vishnu 
also says, — eleventh is the deserted son, ladonging to him by 
whom he is taken, having been forsaken by the faidier and the 
mother/^ 3 Vasishtha : — fifth is the deserted son, who is 
taken, having been forsaken by the mother and tlio father.^^^ 

The eleventh and the fifth place is agreeably to the order in 
which enumeration is made by tlu^ two sages respectively. 

14. The son of a Sudra woman, liowever, wlio is called 
pdmmva^ and is enumerated by Afanu among ilio subsidiary sons, 
is not mentioned by Yajilavalkya, inasmuch as the sage lays down 
a restrictive rule in tlxo shape of the conclusion contained in the 
text, — ^Vrhis law is propounded by mein r(^s|)e(rt of sons equal in 
elass,^^— and as he can, by no mea-tis, hn (‘onsidered as equal in 
class. Hence, the sage speaks of such a sun in tlie iext,"^^One 
begotten oven on a female slave, &c., Ac., 22, since a son of a 
twice-born man by a Sudra woman, cannot siu’cccul tu his [laterna! 
property even in default of other sons. This will be adverted to 
later on. Likewise, 'Manu Hays,“'^Tlie son whtmi a Br/ihmin 
impelled by passion begets on a woman of the Hudra class, is a 
corpse though living and therefore ealicd a pamnamf (a living 
corpse].^^’'' Also. Ban dh%ana says,^ — A fdfnm.iv(i k one begotten 
on a woman of the Sudra clasH by a person belonging to the first of 
the regenerate classes impelled by passion.'^^^' 

15. Of those (twelve descriptions e£ sons), tliost? <leKerib 0 d 
after the ax^rasa or legitimate son are subsidiary sons, hut the 
attrasa alone is the principal one. Accordingly i\Iana says,— 

These eleven (kinds of sons), beginning with the wifehsson, as 
have been described above, are declared by tbe wise substitutes of 
sons — for failure of the object.^^^ The term 'Vfor failure of the 
object,^^ i.e., for failure of the object of marriage, &c., forms the 
reason for substitution. But in the Bmritichandrika it has been 
explained thus,— The wise, i.e., the sages apprehending, in default 


^ Maim, Ix\, 173. ♦ Vasislulni, XVII. 36 and 37. 

» Vishaii, XT* 15, 16 and 17. Mann, IX. 378. 

» Bi#, XV. 24, 25 and 26. « Bandhayana, il. 2, 3^-30, 
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of the legitimate soii^ the failure of the ceremonies of the srAddha and 
the like that might be performed by him^ have declared the necessity 
of securing any of the eleven substitutionary sons. Brihaspati 
say There are thirteen kinds of sons, that are described by Manu 
in the order of priority ; of them the legitimate son perpetuates the 
lineage, the appointed daughter and the rest/^^ — this text has been 
explained by adding, — ^ are declared as what should be made 
subsidiary sonsh Brihaspati declares, — ^‘As in the absence of 
clarified butter, the linseed oil is declared by the virtuous as the 
substitute, so are the eleven descriptions of sons, in the absence of 
the legitimate son and the appointed daughter /^2 Brdhma- 

purana (it is said) ; — ^^The son given, the son self-given, the son 
made, as well as the son purchased, and the deserted son are 
always to be maintained: those that belong to a different gotra or 
family, present distinct oblations, and perpetuate a different lineage, 
become impure for three days on the occasions of birth and death, 
as well of those that give food and raiment as of those to whom the 
seed and the soil belong. The Brahmins have rarely a pdrasava^ so 
of the Sudra class. But that is, labouring under a curse, and is 
gradually perishing, and is always engaged in warfare, have 
sometimes these; if there be neither the legitimate son nor the 
appointed daughter, then they have eleven sons of different descrip- 
tions beginniug with the wife’s son, who, however, merely perpetuate 
the lineage ; all of them perform like a slave, their sraddha, &c., on 
the specified occasions. The secret-born son, the maiden-born son, 
the son received with a pi'egnant bride, the wife’s son and the son 
of the twice -married woman, these five, the wealthy Yaisyas may 
not have even for fear of punishment from the king ; they may have 
all the rest. The Sudras whose occupation is service, who depend 
upon others for livelihood, and whose person is under the control 
of others, can have no son anywhere ; therefore of a male slave and 
a female slave, none but a slave can spring.”^ 

16. Having thus determined the nature of these sons, their 
right to heritage is now determined. On this Yogisvara says, — In 
default of the preceding one among these, eveiy succeeding one is 
the giver of the pinda and the taker of the heritage.”^ Inasmuch 
as a distributive sense is indicated by the term every succeeding 
one”, the term ^^the preceding one”, also, is to be taken in a dis- 
tributive sense. 

17. When there are a legitimate son and the son of an appointed 
daughter, then agreeably to the above text it would follow that the 
son of the appointed daughter is not entitled to the heiitage while 
there is the legitimate son, but Manu propounds an exception (to the 
above rule,) in the text,— A daughter having been appointed, if a 
son be afterwards born, the division of heritage must in that case 
be equal; since a woman has no right to specific deductions for 

Brihaspati, XXV. 33. » 11. Cole. Dig., 404, COLXXYII, and 414. 

^ Ibid, XXV, U. OCXCIV— VII. 
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seniority. Also Brihaspati says, — “ Tho legitimate son alone is 
prono uncod to be the owner of the paternal property ; an appointed 
daughter is declared to be equal to liim ; the other sons however 
are to be maintained. ’’s-' Nor is it resonablo to say that’if the son 
of tho appointed daugditer bo born lirst-(in point of time) ml 
subsoquontly the legitimate son bo born, then because the soirof 
the appointed dimghter is the eldest hy birth and not a female, he 
oiititicd to specific deductions for seniority. Since he 
hoUs the status of a son s_son, as is declared hy Manu in tho text,— 
Whoii a daughter, appointed or not appointed to raise issue, irives 
bir h to a son begotten by a man of e^ ual class ; in that sonfSe 
maternal pmdsiro has a .sou’s sou; lot him present oblations 
and take tho heritap ; ” has a son’s son”, since tho appointed 
daughter is a (subsidiary) son, hence her sou, though a da^ughter’s 

I rn ^ f ° nowwhero declared that f son’s 
^on IS entitled to a greater share (than a son) by reason of sonioritv 
Nov can It be said that this is in contlict with tho te.xt,— “’I’he sim 
that will be born of her shall be my son,” ' —as it affinns soiiship 
of the son of an appointed daughter. IJocauso tho above meauinl 
being in conflict with Manu, this text must bo exphiiiu-d as intending 
the term son m a secondary sense on account of hi.s being the 
^ver of oblations. As the term » son ” is applied to an appointed 
^ sense, she being not a male child, so also 

0 the son begotten by an appointed daughter who is begotten by a 
man himsolf ; since although ho is male lie is not begotten by the 
man himsolf, and since tho term ‘ sou ’ primarily signifies a male 
child begotten by a man himself. ^ ® 


f-'ikowiso it would follow from that (text of Yogisvara, 
§ 16), that other sons too are not entitled to any share, should there 
be tbo pext ppedn|: son ; but an exception is onlainod by Vasish- 
tha 111 the text,— It a legitimate son bo born after a son lias Imen 
adopted, the son given is entitled to a ipuirter share.”« Here the 
indicative of others also, .such as a son 
bought, for they are equally adopted; accordingly Kdtydyana says, 
Ta son he born, tho rest of tho sons are entitled to 

a quarter share provided they bo savarna (of tho same class); hut 
if aey be asavama- (of a different class) they are entitled to food 
and raiment only. _o Tho moaning of the text of Katydyana is this • 
saw^a, 4.6, the wifos son, tho son given, &o., they are entitled to 
there IS a legitimate son ; asavartia, i.e., the 
Xm 1 -5 “ secret-born son, the son received with a preg- 

nant bride and the son of the twico-marricd woman ; those, however, 

Xn Tut are nm-H ^ ^ quarter share when there is a legitimate 
XaLX! to food pd raiment only. Accordingly, Vishnu 

Ed i a parter share by a maiden-born son 

md UiQ iike^ if tlacro he a. legitimate son^ in t!io text,— the 


in 
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maiden-boni^ son, the secret-born son, the son received with a 
pregnant bride and the son of the twice-married woman are not 
preferable ; they are not at all entitled to participate in the pinda 
and the heritage/^ ^ In default of the legitimate son, &c., the 
maiden-born son, &c., are certainly entitled to take the paternal 
property in its entirety, by reason of the text, — ‘^In default of the 
preceding one among these, every succeeding one, &c,/' (§ 16). As 
for the text of Manu, The legitimate son alone is the 

master of the paternal estate; but for the sake of humanity, he 
shall allow sufficient maintenance to the rest/^^ — that also is to be 
explained to prohibit the quarter share in case the son given and 
the like be mimical to the legitimate son and devoid of good quali- 
ties; and to refer to the maiden-born son, &c., since they being 
declared (in the text of Katyayana) to be entitled to food and 
raiment only, this text should be based upon the same foundation. 

Again, Manu himself has declared that the wife’s son is entitled 
to a fifth or a sixth share, — Let the legitimate son, when dividing 
the paternal heritage, allot to the wife’s son a fifth or a sixth share 
out of the patrimony.”^ The distinction is, that a sixth share 
should be allotted to him, if there be both animosity (towards the 
legitimate son) and want of good qualities ; and a fifth, if there be 
only one of these defects. But the quarter share for the son of an 
appointed daughter, whom Manu has declared to be entitled to an 
equal share, and the third share for the wife’s son who has been 
declared to be entitled to a fifth or sixth share, — as mentioned in 
the passage of the Brahmapurana, namely, — The legitimate son 
though next born, is entitled to the entire patrimony ; the wife’s son 
takes a third share; and the son of the appointed daughter, a 
fourth,”^ — are to be considered to refer to a son of the appointed 
daughter who is utterly devoid of good qualities and is of a different 
class, and to a son of the wife who is highly endowed with good 
qualities and friendly to the legitimate son. 

In order to show that, in default of the legitimate son, the 
son given takes the entire estate, Manu has commenced the text, — 
‘^But if the son given of a person be endowed with all good quali-- 
ties, he shall certainly take the estate of that person, — though 
accepted from a different goira or family,”® — the particle ^though’ 
signifies ^ and a fortiori if accepted from the same gotra or family’. 
The very same sage has prohibited the taking by the son given of 
the property belonging to the natural father, in the text, — ^^A 
given son must not claim the family and the estate of the natural 
father: to him who gives away his son in adoption, the ambrosial 
pinda which follows the family and the estate is lost.”® The pinda 
which the giver would have received from that son is lost to him; 
ambrosial ”, i.e., causing satisfaction to the manes of ancestors, — 


*11. Cole. Dig., 340, CCXL 
® Manu, IX. 141, 

« ZM^, IX. 143, 


^ Not found. 

« Manu, IX. 163. 
® im, IX. 164., 
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is the adjunct of pinda ; which follows the fcimily and the estate 
embodies the reason. 

The following text relative to the given son alone and showing 
his right to a quarter share when there is a legitimate son, is 
declared by V'^asishtha,— *Mfc‘ after ho has been taken in adoption 
a legitiinate son be born, the given son takes a <|narter sharo.^^ ^ A 
text of' .Katyayana has already been, (uted (para. I) which is appli- 
cable also to the son bought and the like. '’.Phat text is read in the 
Ivalpataru, — ‘^are entitled to a third slnire^^; and if this reading 
bo correct, then that text is to be ex])]ained to moan tliat the 
participation of a third share takes place in case the son given and 
the like are endowed with more good qualities tlian the legitimate 
son. 

Matiu himself luis declaimed also the equal piirticlpatkm of the 
wif(3^s sou with a legitimate son, in the texts,— If a younger 
brotlier begets a son ua the wife of an elder brother, then the dis- 
tributioii in such a case shall be ec|ual ; this is the settled law. 
The (wifeks son who is) inferior cannot get in right of the superior; 
the father is superior on account of procreation, tlnu'efore (the 
wifoks son) shall legally take the aforesaid sliare. fie, who pro- 
tects tlic estate and the wife of a decensed brother, shall, after 
generating a sun to the brother, niako over his estate to him. If 
there be a, legitiinate son and a wife’s son entitled to the property 
of the same father, each, shall take what belonged to his natural 
.father, and not the other.”- The legitimate son being the subject 
commeneod, although it seems that the equal participation of the 
wife’s son is mentioned relatively to the legitimate son, still because 
the meaning that is suggested !>y the context cannot be adopted 
should there be conflict of texts, therefore it is to be understood 
that the al) 0 vc text means the particifKition of a share equal to 
tliat of the natural father. Hence in the sulisequent passage the 
superiority of the natural father is set forth. Also by the text, — 
^^he shall, after generating a son to the brotlier, — it is 

declared that he shall give 1dm tlie property of him to whom the 
wife’s son belongs, ic., such a son being the rejiresentative of the 
brother shall take a share equal to his. 

Similarly, are to bo anyhow reconciled the texts of Briliaspati 
and other sages, which declare greater or lesser shares for the 
wife’s son, &c. Thus Brihaspati says, The other five or six sons 
beginning with the wife’s son are erjual sharers.” Ilarita ordains, — 

One about to divstribute shall allot onc-tweaty-.firBt to the maiden- 
born son, one-twentieth to the son of a twice-married w'oman, om 3 - 
nineteenth to the son of two fathers, ono-eighteenih to the wife’s 
son, one-seventeenth to the son of an appointed daughter; and 
the rest shall be given to the legitimate son In the Brahma- 
purSiia it is said, A legitimate son though next born (or begotten 


^ Vasiehtlia, XY. 9. * Brihaspati, XX Y. JiO. 

» Mann, IX. 120, 121, 146 and 162. * II. Cole, Dig., 640, COXIX, 
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on a woman of inferior class) takes the entire estate^ the wife^s 
son takes a third part^ the son of an appointed daughter a fourth, 
the son made a fifth share, the secret-horn son a sixth, the deserted 
son a seventh share, the maiden-born son an eighth share, the 
son received with a pregnant bride a ninth part, the son bought 
gets a tenth, the son of a twice-married woman, however, obtains 
the next, the self-given son a twelfth; but the son of a Sudra 
woman, a thirteenth part of the paternal property; a person of 
the same gotra or a virtuous student (shall take the remainder),"’^ 
Here with every clause should be construed, ^ when there is a legiti- 
mate son’, by reason of the text, — ‘'In default of the preceding one 
among these, every succeeding one, &c.” {§16). It has previously 
been shown (para. 2) to what case is applicable the first verse of 
the above passage, namely, '' A legitimate son, The recon- 

ciliation of the others also is to be made as is proper according to 
the local customs or agreeable to a comparison of the qualities. 

19. Mann has divided the sons into two sets of six, and declared 
that the first six are heirs {ddyddas) and kinsmen, and that the latter 
six are not heirs but kinsmen, as in the text, — “ The legitimate son 
and the wife’s son also, the son given and the son made, the secret- 
born son and the deserted son, these six are heirs (ddyddas) and 
kinsmen: the maiden-born son, the son received with a pregnant 
bride, the son bought, likewise the son of a twice-married woman, 
the self-given son and the son of a Sddra woman, these six are not 
heirs but kinsmen.” ^ The meaning of this text is as follows : — In 
default of any near heir of the sapigdas and the saraanodakas of 
their father, the first six are entitled to their estate, but the latter 
six are not entitled to the same ; but the division into these that 
are heirs (ddyddas) to the father and those that are not so, would 
not be resonable, because the right of all the sons in default of the 
preceding one, to take the property of the father is equal, by reason 
of the text, — " In default of the preceding one among these, &c.,” 
(§16); and because the text, — "Neither the brothers xjor the 
parents but the sons take the estate of the father,”^ — which is 
declared after the text, — " The legitimate son alone is the master of 
the paternal property ” — establishes that all the subsidiary sons are 
entitled to take the paternal property ; and because the term ddydda 
is mostly applied to heirs other than the son, in many texts such 
as, — ‘'Shall compel even the ddyddas to give:” but the status of 
kinsman, i.e., the qualification of performing the ceremonies of 
offering libations of water, &c., by reason of being sapinda or sama- 
nodaka, is common to both the sets of six. 

But Harita says, — " Six are kinsmen and heirs ; the son begot- 
ten by a man himself on his chaste wife, the wife’s son, the son of 
the twice-married woman, the maiden-born son, the son of the 
appointed daughter, and one secretly bom in the house are kinsmen 


1 II. Cole. Dig,, 344, COXVIL « Manu, IX. 159 and 160. 
s Mann, IX. 185, 
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and heirs : the Bon giVen^ the mn bought^ the deserted soii^, the soii 
received with a pregnant bride, the son self-given and the son found 
by chance are not heirs of kinsmen/^ ^ — ^^Tlic son begotten by a roan 
himself on liis chaste wife/^ means the legitiiimto son; "‘the son 
found by chance ” is one that is bereft oi' thc3 mother, father, &c,, 
and is suddenly found by a parson who, aftcsr satisfying him, says— 
" bo you mj son and so adopts him, — that is to say, the son made. 

Now here the conflict' with Maim is clear* Because by him, 
the 2naidon4)orn son and the son of the twicc-inarried woman are 
enumerated among those that are not heij’s tokinsnum; while by 
Harita among those that are kinsmen as well as heirs : again the 
sou given, the son made and the deserted son are reversely 
emnnerated. Hcncjo the (‘onflict is to ])o removed thus; tlieir 
applicability is to bo deteinniiied with rofcrenco to qualities such as 
equality in class, or with ■ reference to local customs. 

Ihuidhayana, however, coneurB with Mann in what he says 
(about this subject) in the text, — The legitimate son, the son of the 
appointed daughter, the wife^s son, the son given, the son made, 
the secret-born son and the deserted son arc pronounced to be 
heirs : the Tnaiden-born son, the son received with a pregnant bride, 
the son bought, likewise the son of the twice-inarried woman, the 
Helf-given son and the son of a Sudra woman are pronounced to be 
kinsmen.^^® 

Devala, having described the legitimate son, the son of the 
appointed daughter, the wifo^s son, the maiden-born son, the secret- 
born son, the <iesortod son. the son received with a pregnant bride, 
the son of the twice-married woman, the son given, the self-given 
son, the son made and the son bought, say a, —"‘These twelve soni 
are declared for the sake of issue; some are sprung from himself ; 
some are sprung from another; some arc acr|uiretl ; and others 
beeotne eons independent of. any exertion. Of these, the first six 
are so to the father alone : a distinction also among the sons 
are heirs to kinsmen, the latter six according to the priority in the 
order of enumeration is ordained ; all these sons indeed are con- 
sidered entitled to take the heritage of one having no legitimate 
son ; but should a legitimate son bo subsequently born, they have 
no right on account of seniority : of those bobs, those that are 
equal in class, take a third share ; but those inferior in class, shall 
remain dependent upon him, receiving food and raiineiit.^^^— Of 
the sons enumerated, it is clear who are sprung fitnn himself and 
so forth. 

Narada also says,— “The legitimate son, the wife^s son, the 
son of the appointed- daughter, the maiden-born son, the son 
received with a pregnant bride, likewise the secret-born srni, the son 
of the twice-married woman, the deserted son, the son given, the 


* IL Dole. Dig., S3I, QhJXXVlL ® BaudMyaaa, 11. 2, 8, 31 & 32* 
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son boiiglii}^ likewise tlie son made, and tlie self-given son ; these 
are pronounced to be the twelve descriptions of sons. Of these, 
six are kinsmen and heirs; and six are not heirs but kinsmen. 
Each, according to the priority in order, is inferior. On the death 
of the father, they succeed to his estate according to their order : 
in default of the superior let the inferior take the estate.^^^ 

Manu says, — ^^On failure of the superior, the inferior in order 
is entitled to the heritage; but if there be many equal, all become 
sharers of the estate.^^ 2 

Brihaspati says, — The son given, the deserted son, the son* 
bought, the son made, and likewise the son of a Siidra woman ; all 
these when pure in class, are considered as sons of middle rank, 
entitled to the heritage : the wife’s son is censured by the virtuous, so 
likewise are the son of the twice-married woman, the maiden-born 
son, the son received with a pregnant bride and the secret-born son.”® 

Harita says, — The son of a SMrd woman, the self-given son, 
and the son purchased ; all these who are pronounced kinsmen are 
undoubtedly Mndaprishtha ; there is no doubt that, inasmuch as he 
having left his own family joins a different family, therefore by 
reason of that misconduct he is Qdlled hdndapnshtha.^^‘^ 

Yama says, — ‘^The son given at a time of distress, the self-given 
son and the son of a Vaishijavi, all these three described by Manu 
are Mn^aprishtha ; since the family is called the hmda^ and they 
left their previous family. But let him who is eldest remain in the 
family. He, who having left his own family, betakes himself to a 
different family is considered as JcdndaprUhtha on account of that 
misconduct.’*^ ^ In the Kalpataru it is said that ^^Vaishnavi” 
means a SddrS. woman. 

20. In the following text, Togisvara lays down a restrictive 
rule in the shape of the conclusion of what has been said, — ^‘This 
law propounded by me refers to sons equal in class.” This law 
which is pronounced by me in the text,^ — ^^In default of the 
preceding one among these, every succeeding one, &c.,”— is to be 
understood to refer to the wife’s son, &c., that belong to the same 
class with the father, and not to those of a different class. Of them 
the maiden-born son, the secret-born son, the son received with a 
pregnant bride and the son of the twice-married woman can be of tbe 
same class, through their natural father ; for they themselves have 
not the distinctive feature of the pure and mixed classes. Since 
Yogisvara himself having discriminated the pure and mixed classes, 
says, This law is declared to refer to married women.” ^ 

The sons sprung from a father of a superior class and a mother 
of an inferior class, — and belonging to the mixed classes such as the 


^ Narada, XIII. 45, 46, 47 and 49. Not found. 

® Manu, IX. 184.^ ^ 
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MurdMvasikta are included under tlie definiHon of the 
hence tho mode of partition by them has bc^en dcclnred bylhe text’ 
~ J he sons of a Brdhmm have four shares, or thrcm or two 
one according to the class, Ac.,” (Part I, 25 par-/ k 

seqnently, it is on their default that tho wife’s son Ind the /cst aL' 
eBtitled to the paternal estate. 

21. The son of a Siidra woman, however, althourrh lGo-;tiry,..fo 
IS not entitled to take the entire paternal property, notwithstand'iri(i 
the default of other sons. Accordingly, Maiiu says, — “Whether 
one has a .son oris destitute of a son, let him not, aceordin<. to Lw 
give more than a tenth to a son by a Siidrd woman/’' Whc/her 
one has a .son by a wife of equal class or destitute of sons by a wife 
of equal clas.s;_when he is dead let not his wife’s snn‘\w S 
any other heir giyo o a son by a Hddra woman more than a tent Tout 

hv wr? ’'' 1 T ‘ *“V‘ “PI’™’'* "f «on 

by .1 wife of equal clas.s a son by a Ksliatriya, or a Vaisyii wife 
takes the entire paternal property. As for the right of a son by a 
Sudra woman to take one share, declared by Yof^isvara and mW 

clas.s, take four shares, or three, or two, or one, io. ” flnr is <■/. 

understood to refer to a Sudrii woman’s .son of a vo’ry good charac- 
er ; since, otherwise, there v,'oiild be conflict with .Maim. And the 
text of Mauu, namely,— “A son of a Brahmin, a TCshatrivii ora 
Vaisya, by a Rudr^ woman, is not entitled to take tlie herita^ro»5 
—has already been explained. ‘“teO/ 

b.v Vajijavalkva with re<mrd 
to the partition of the property of a Hitdr.t, iu the te.\t.— “'One 

begotten by a person of the .Sddra class, even on a temale .slave 

f ^ : wJ"'" the father i.s 

dead let the brothers make him purtniser of half a sliare: wlieu 
there IS no brother, let him take the whole, provided there be no 
daughters son. 3 A .son begotten on a female slave by a Htidra 
obtains a slmre by the cliciiee o! tho Father: after the father’s 
death however let the brothor.s, f.e., the sous by a Rudra woman 
lawfully wedded, make him. Ip.., tho sou of tho female slave par- 
taker of a share equal to half of tlieir own share. Here from the 
pluralnumber (in 'brother, s’) it should not be erronoou.sly'cond u ed 
that everpne must g^ye half of his share; for if thh wen so 

got a much larger pmtioii 

allo+til f. Y a Sudi-a woman, each take a half share of what is 
allotted to a legitimate son; the .singular numl.er (him) and the 
plural number (brothers) indicate tho class and the individual 

'oiUssmr\fih lawfully wedded Sudrd woman and 

nronertV of a female 'slave, also, gets the entire 

pro^ty^of the Sudnd father; thus appears to be the purport. 


Mann, IX. 164. 
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.. the use of tlie tern person of the Siidra class 

(m lajoavalkya’s text^ § 22,) it appears that one begotten by a 
twice-born person on a female slave, cannot, notwithstanding the 
desire of the father, get a share, or. a half share after his death* 
the taking of Ins entire property is out of the question: but he is 
entitled only to maintenance, provided he be not disobedient 


CHAPTER III. 

Law op Succession to the Estate op a person Separated and 
' not Eeunited. 


PART 1. 

1. Now are mentioned those, who, in default of the principal 
and subsidiary sons, are entitled to take the estate of one who is 
deceased, degraded, gone to retirement or the like. 

On this Yogisvara says,— « The wife and the daughters 

also, the parents, brothers likewise, their sons, the gentiles {qotram) 
cognates (handhu), a pupil, the fellow-student: in the absence ol 
the preceding one, every succeeding one is indeed heir to the 
estate of a sunless person, who departed for heaven This rule 
extends to all classes.” ^ The n^eaning is : The wife and the rest 
shall, agreeably to the order in which they are mentioned, i.e. in 
the absence of each preceding one, the next succeeding oue.-^take 
the estate of a person who departed for heaven, f.e.,is deceased 
and is sonless, i.e., destitute of the twelve kinds of sons previouslv 
described; this rule 'is to be understood to apply to all, ie the 
mixed classes, whether they are,^rung from a high-caste father and. 
a low-caste mother, or from a low-caste father and a high-caste 
mother,— as well as to the (four principal) classes, such as the 
Brahmin^ 

2. First of all the (patnl) or the lawfully wedded wife tabes the 

estate. The term {pain!) itself signifies a woman espoused in the 
prescribed form of marriage, agreeable to the aphorism of Papini 
—‘/The term paft (husband) is changed into patni (meanino-'the 
correlative) implying relation through a sacrifice.” The singular 
number (m the term patni in Yogisvara’s text, § 1,) implies the 
class ; hence if a perspn leaves more wives than one, then all of them 
—first those of the same class (with the husband) and after theni 
those pf a different okas,— shall take the husband’s property 
dividing the same amongst themselves. -v d j 

From the use of the term pafwi (in YfijfiaValkya’s text, S 1 ) ife 
appears that 'a wife espoused ih'the limra or the like (disapproved) 
form of marriage has no right to take the property when there is 

,k>Taj|lavalkja, IIU-35j^nd 
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another wife espoased in a lawful form of inarria^. To this offo.f 
.« the follownig passage of law,-- A woman, lunfever who is tu 
chased by giving pnco, is not to be considered as a patni -^for 
neither in a sacriface m honor of the gods, nor in o„o L honor S 
tho departed ancestors she (can bo the companion of her hush nd^ 
^.e, the purchaser, whmi performing such a sacriliccl : tlio pS 
(prophets or sages) look upon her asa female slave/” ' In this^evi 
her status of a female slave is mentioned -with tho inimitiAi, tin' 
h-BOtfl,, right of bocoming tho 

performance of ceremonies having spiritual merit for tlieir end but 
not with the intention that intercourse with her is forbidden ■ for 
she being espoused (though in a disapproved form), the ohiection 
of her hcing the wife of another man, cannot arise. Accordimdv 
Mann, having described the virtuous and the vicious forms rf 
mairiage, declares that tho virtues and vices attach solely to the 
issue of sucli mamages),-“If a wife is espoused by aS in Se 
lamolosb forms of marriage, tho offspring becomes niiblameable • 
and if in the reprehensible tonus, the offspring becomes roprehen’ 
Jlfj’ reprehensible forms should be studiouslj avoid- 

ed. Iho reprehensibihty of tho offspring, again, refers to the 
absence of good conduct and character, not, howevJr, to Jxclus on 
from the castes pure or m xed; for the sole fact of bdng 
on a mairied woman by the man who marries her, determines tho 

ibis law IS ordained with regard to marriod women.” Hence bv 
the text, 1’ or neither ui a sacrifice in honor of the god.s nor in 
ouo m honor of the departed anco.stors she, &c.”3-th/rii.ht to 1 o 
the companion is prohibited. 

Accordingly, it is indicated by tho term pabii that tlie com- 
potency also, of performing tho rites in honor of tho ancestors is-i 
reason for the succession to tlio property of the hushand^^ lienco 
f sfi} s that tho estate ot tlie husband may be taken only by 

a wife who 1 .S ehasto and who is compotont to associate ivith thohiis^ 
batid 111 tlie pM'fornmnce oi eeremonies enjoined in fclio Sruti md tlie 
Sank, „ m tbo tej ■■ Uyi„g brf„„ uj 

to the husband partakes of his consecrated fire; hut if tlie husband 
die before her, she takes his property: this is tho primeval law.'” 
Also Vnddha Mann says, — “The sonless wife {patni) alone, keeping 
msulhed the bed of her husband and peiSeveriog in reSS 
^servances, shall offer oblations to him and take his entire riiSe™ 
With reference to this text, the author of tho Smritichandrika says 
that since the order of reading of the latter half is opposed liy the 
order indicated by the sense, thoroforo the widow fins^b obtains his 
entire share and then presents oblatioms. fi'his is to bo roiocted 

oS'''ef”t}m“w be expressed by the order : the solo 

ofiject of tho text is to establish her right to both. Otherwise the 


^ Noi found. 

® Hann, IIL 42. 
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funeral ceremonies would have to be postponed till the share be 
obtained : but that is prohibited in various passages of law. Also 
because there would arise the objection of assuming some spiritual 
purpose. By the particle alone^' in the term ^Hhe wife alone it is 
shown that even to the performance of the funeral ceremonies of 
her soilless husband^ she alone^ like a son (had there been one) of 
her sonless husband^ is entitled^ notwithstanding a brother and 
the rest enumerated in the text; — The wife and the daughters 
also; 

The very same meaning is expressed at length by Prajdlpati; — 
Having taken his moveable and immoveable property, the precious 
and the base metals, the grains, the liquids, and the clothes, let her 
duly offer his monthly, half-yearly and other funeral oblations. 
With sraddha and by pious liberality, let her honor the pater- 
nal uncle of her husband, the spiritual preceptor (or the parents) 
and daughter's sons, the children of the sisters, the maternal uncle, 
and also decrepit persons, guests and females (or the other wives 
of inferior status) — -'^The base metals are lead, tin and the like 

{i,e,y other than gold and silver); ^^si’addha^^ signifies the food 
intended for the ancestors; pious liberality means reservoir 
of water and the like (works for public good) or the fees and the 
like (given to Brahmins) for the performance of a ceremony. 
What is intended is this : Having obtained the husband^s entire 
estate, including even the immoveables, ilaQ ^atni should, under the 
superintendence of the husband^s relatives, perform the ceremonies 
conducive to the spiritual benefit of her husband and herself, (the 
ceremonies) which can be accomplished by wealth and which a female 
is competent to perform. 

'1^‘hesame sage declares that those that canse injury to her who 
conducts herself in this way are to be punished as robbers, — ^^The 
gentiles and the cognates, however, who become her adversaries or 
injure her property, let the king chastise by inflicting on them the 
punishment of a robber.’^ 

The foilwing passage prohibitory of the taking by ih.Q'patni of 
immoveable property, is quoted in the Smritichandxuka as a text of 
Brihaspati; — When the husband is separated, the pledge and 
various others that are recognised, as property, the wife (jdya)^ after 
the death of her husband, obtains, excepting the immoveable. 
And in order to prevent the inconsistency of this text with that of 
Prajapati, namely, — Having taken his moveable and immoveable, 
&c/*^-~-itis conclndeclthat this refers to a wife destitute of daughters, 
by rejecting the opinion of others, namely, that this passage refers 
either to a wife without good character or to the property of an 
unseparated husband, — as being contradictory to the remaining 
part of the above text, namely,— ^ Even when partition has been 
made, the wife though preserving her character, is not 

entitled to immoveable pi^operty/^ 

vni.;29.. 


^ Brihaspati, XXV. 50 and 51. 
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The author of the MadanaratnapoiiiiH out a clefectin tJio above 
eouclnsion on fcho ground that the above text of Brihanpati is an 
interpolation inasmuch as it is not cited in ilu^ Miiakshara/ the 
Kalpatarii, the Hahiyudlia and tho other comniontarios, — ^bnt that 
the text of Pnijapati, namoly,— » Having taken his moveablo and 
immoveable^ — is a genuine one, since it is ipioted in all tho 

coininentaries ; and characterizes the cunclusiou (‘onie to by the 
author of the Sinrifcichaudribi to be iinrcasoual>Ie, being simply an 
oinanation from his inner consciousness : mul lie Juniserf forms tlie 
following reconcilifition, supposing Urn tcjxt of J^rihasjiati to bo a 
gonmno one, namely^ that tho takingof the entire ])r:jperty, imdud- 
ing the immoveable— refers to a wife espoused in thc^ forms of mar- 
rictgo,^ (‘ailed JbM»hma and the like, iuasmiu*h a,s the term piotui is 
used in these texts; hut that tho text of Brihaspati is ladative to a 
wife espoused jn the Amni or tho like form of marriage, boeaose 
the terms j(vj(i and siri only are employial in timt text 

This is retutod in the Smritichandrika itself, in which it is said 
that a wife 'vvedded in the Asura or tho like form is nut coinpriscad 
by the term jmtm ; and the texts also, in whicrh the term jdyd and 
tho like occur, refer to her (Le,, tlie paiui), inasmuch as these texts 
rest on tho same foundation (with the texts in winch tho ievmpcUni 
is used). Ah for wliat is said, namely, tlmt the conclusion arrived at 
by the author of the Smritichandrika is a. doginafcio one,— that also 
is not tenable. Ifecause, if there be a daughter, tlien through lier 
son there is a possibility of the enjoymcnit of immovea!>lcs, and of 
tho spiritual benefit of the propri(.‘'toi% thorefere i*vcm tin* iinmove- 
ables are taken (by the wife) ; but one that is desiituteef daughter 
does not take the immoveablu property by reason of the absence of 
sirnh possibility: in this therefore may coiisist the reason (for the 
above conclusion of the author of the Hmritichandrikab Accord- 
ingly it 1ms been previously set forth that wifelumt tho consent of 
tho sons tho father has: no right to alienate oven his self-acqiiirod 
property. 

8. As for what appears from the text of Katyayana, 

When* the husband is dead, (the wdfe) preserving the honor of the 
family shall take the share of tlie husband for lior lifcs (or hveliliood), 
not, however, the right to make gift, mortgage or sale;’'’ ^—namely, 
that the wife succeeding to the property of the husband is entitled 
to mere maintenance out of the estate, but has no right to make 
gift, mortgage or sale thereof -that also rcdc^rs to tlio want of 
right to make gifts to players, dan(‘ers, Ac», for secular purposes. 
BecauBe ho (K%ayana) himself sets out her right to make gifts for 
spiritual purposes, also to mortgage or sell so much us is sufficient 
for such pur|30ses, in tho text^’-—* PerHOvcriiig in religious observ-* 
ances and fasting, leading a life of austerity, and coustuntly engaged 
in the control of passion and in making gifts, (tho widow) though 
sonless, ascends to heaven, front tho phrase ^*^u8condK to heaven 
it appears that she has power to make gifts, Ac., oven in religious 
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ceremonies tliat are optional^ and a fortiori in. tliose daily and occa- 
sional ceremonies wMoli are enjoined by the’ SastraS;, and the 
omission whereof entails demerit. And because to the same effect 
is the text of Prajapati cited before, namely, — Having taken the 
moveables and immoveables, &c.^^ The author of the Smritichand- 
rikji, and others, say, that in this text too, the first (of the series of 
duties) being’ enumerated, her power to perform the optional cere- 
monies (at the expense of her husband^s property) followfe. 

There is again another text of Katyayana himself, namely, — 
^^Let the sonless (widow), preserving unsullied the bed of her 
husband, and abiding with her venerable protector, only enjoy (her 
husband's property) being moderate until her death, after her, let 
the heirs, (or co-heirs, ddyadas) take.^' ^ 

In interpreting this text the author of the SmritichandrikfC 
says; — The meaning is, ^‘’let her being moderate i.c., patiently 
enduring any opposition, offered by the (husband's) co-heirs 
(ddyddas)^ to the application of the wealth, enjoy until her death". 
This again refers to such undivided property as the widow herself 
has taken for her livelihood, when the father-in-law, &o., being 
engaged in other pursuits are unable to afford protection, mainten- 
ance and the like : for had it referred to divided property, it 
would have been contrary to the doctrine propounded by Mann and 
others. 

The oriental commentators, however, putting' an interpretation 
which appears on the face of the text (of Katyayana') say that the 
wife has no power of making gift, mortgage, of the like (disposition) 
of her husband's property, in the following passage : — ^Abiding 
with her venerable protector,' i e., with her father-in-la,w or the 
like (kinsman of her husband), let her only enjoy her husband's 
estate during her life ; hut let her not, according to her pleasure, 
deal with it as with stridh ana by making a gift, mortgage, sale, or 
the like : after her, let the heirs, i.e.y the daughters and others who 
would be entitled to his property (in default of the wife), take the 
estate, .but nob the kinsmen; since they being inferior to the 
daughter, &c., ought not to exclude these : for the widow debars 
them (the daughter, &c., from succession), and the absence of the 
obstacle (in the shape of the widow) is equal both in the case of 
the destruction, and in the case of utter absence, of her right ; they 
(the daughters, &c.) therefore cannot reasonably be excluded. 
Nor can it be said' that ^Het the heirs '''to stridhana ^^take", for 
then there would be tautology, inasmuch as Katyayana himself has 
declared in other text's the heirs to stridhana. Hence those persons 
who, in the text, — I’he wife and the daughters also, &c." — are in 
the absence of the preceding ones, exhibited as next heirs to the 
property of a sonless deceased person [who was separated and not 
reunited] shall, in like manner as they would have succeeded in 
case of the utter absence of the wife's succession, succeed to the 
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residuo of tlio estate after licr enjoymoiit, upon the death of tha 
wife HI whom the succession had vested. At the timo the succession 
of tho danglitors, &c.., is proper, since they ceuftu- greater siSh^ 
benefits than others. Tho fallowing passage* of tint Mi'hiblrir'itn 
the diapter on tlm Eeligions merit o/aiftsTis also 
above view,-' It is ordained that tho property of the huind 
when devolving on wives has enjoyment {npahhja) for its imo w 
not womeii on any account make a waste of their laishand’s nra 
perty. Enpyrnont again .should not bo by wearing Lhiite 
aiijinrel and similar luxuries; but since a widow may benefit W 


Im-sbaud by tho preservation of hm- 'pe^on: 

perfy suffieiont for that pnrposo is authoriijed. TlH in the tex^- 
Uirh .srudd ha and pious liberality, <^(,.>-Brihaspati intc*nds bv 
the term paternal uncle, any .sapinda of her husband; bv the 
mill d.iiightors .son, the progeny of her luoshand’s danghtei- hv 
the ti-rm sister s .son, the hushand's siister’s son ■ and bv tho L ^ 
maternal unde, her busbaiid’s mother’s family /to tliesJ alone W 
her give presents in ])roportion to tho wealth, at her liusban^J 
uncial rites, and not to tho family of her own fatlun'. ^fith their 

consent however, she may give to thein also. Accordindy N^^a 
says,- When tho hmsband is dead, bis kin are the -uaVdians of 
hib sunless widow. In tho disposal of property, and care of her^If 
as well as in her maintenance, they have full power. Bnt ff’ the 

kin J In contain no male; or bo helpless the 

km ot her own father are the guardians of the widow if there h! 

no relatioas of her husband within tho degree of a sapindi, ' 

like disposition other hnsbancFs l)i‘ouertj is made ]>v f}u‘ widnw 

tk» .« i„aM ! Thi.. i, lot o i 

Mcres»,Mi to II, 0 ont.po ostote oE h«r Imsbaii.I ai,,^ to £ 

i.xts of ]Manii and other sage.s, her jiroprietory right ari.se.s thereto- 
hence it would be contradictory to say that gifts, itc., (made to bed’ 
are per ae inyahd. Accordingly, Jimiltav.ihana himself hW 
cited the following texts prohibiting gift and the like disposal of 

?“T!i ° Ibit neither tho father nor the 

grandfather IS so, of the whole immoveahlo propertv ” 3 —“ Seivi 
ratedm-™p^ 

him.self Ac ”s-i.oond ^ find bipeds, although aciinired by a man 
^ ciro intended to sIkjw flinf 

moral guilt is incurred by a man of ovi! disposition, who makes gift 
am the ike merely for tlie pnrposo oi 

diskess ; but they do not e.stahlish the invaliditv of gifts aiu/the 
mo in themselves ; for it would be unreasonable to sav that they do 
so, because the proprietory right which is defined to be the newer 
of d sposal according to pleasuro,-in the immoveable nroCtv 
1 8 not distinct from what it is in other objects, and because a^ faS 

‘ i: Oole. Dig., .ni 
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cannot be altered even by a hundred texts. Hence in the manner 
mentioned by bim^letj in this instance too, moral offence, by reason 
of the violation of the prohibition, be incurred by a widow who out 
of evil disposition makes gifts, &c., of her husband^s estate, solely 
for the purpose of putting the kinsmen (of her husband) to dis- 
tress. And certainly a moral offence too is not committed by one 
who makes gifts for religious purposes, or who sells or mortgages 
for the purpose of her own maintenance. Nor can it be said that 
from the restriction expressed by the term, only enjoy as well 
as from the declaration — ‘'After her let the heirs take — what 
alone can follow is her incompetency to make gifts, &c., as in the 
case of joint property. Because this (i.e., the separate property) 
which is the subject of exclusive right is different from joint pro- 
perty which is the subject of common right- Nor can it be asserted 
that inasmuch as the enjoyment by the widow (of her husband^s 
estate), which follows (from the assertion of her heirship,) cannot 
be taken to be intended to be declared (in the text of K<Aty^yana), 
therefore the text is solely for thepurpOse of prohibiting gifts, &c., 
and accordingly her want of right to make gifts, &c., inevitably 
follows. Because, (you say) a fact cannot be altered, hence it 
cannot but be admitted for the sake of the consistency of that rule, 
that the text is intended to prohibit^the waste of the property by 
useless gifts, &c. Otherwise if her right (to make gifts, &c.,) be not 
admitted, then there would be an irreconcileable conflict (of tbe 
text of Katyayana) with the texts enjoining gifts, namely, — ... * 
engaged in the control of passions and in making gifts . . . and 
— “ .... with sr^ddha and pious liberality let her honor, &c/^ As 
for what is said, namely, that let the heirs, i.e,^ the daughters, 
&c., who are declared in the text,— The wife and the daughters 
also, — to be entitled to the estate in default of the wife, take, 
since the default of the wife who forms the obstacle (to the succes- 
sion of the daughters, &c.) is equal, as in the utter absence, so in 
the destruction, of her right : — that is only plausible. Again, as 
there would be tautology if the term "heirs be interpreted to 
signify the heirs to stridhan by reason of their being mentioned in 
another text, similarly, there would be the same fault of tautology 
(in the interpretation put by you), for the heirs of the husband also 
are mentioned by Katydyana in a separate text. 

Bub in fact wben a person in whom right vested dies, it is 
proper that property should be inherited by his near relations; 
hence, as the words wife and the like are relative terms, what have 
the daughters and the like of the former proprietor to do, when 
right to the husband^s estate had vested in tbe wife? Hence, 
although the absence of the preceding one, the previous absence (of 
something that subsequently comes into existence) the destruction 
(or the future absence of something previously existing), the utter 
absence (or the absence witbout relation to any particular time), tbe 
relative absence of the obstacle, and the reciprocal absence (or. the 
negation of identity) are similar (all these being of the same 
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category, namely, negation), still whoii tlio owner of any property iq 
dead, then if he leave no male ksne, his ])roperfcy is inherited hv his 
rolations,_ such as his wife, &c. ; this is what the text (of Yhina 
valkya, § 1,) means. Otherwise there would be great cotifuVion' 
amco if the dauglitors and the rest having succiH'ded to' the 
property of their father, &c., die, then in supersession of their 
children, the father, &c., of the father wlio was the previous owner 
would take the property. Hence when the wife after having sue’ 
ceedod to the property of lier hiusband dies, the residue of the pro' 
pei-ty after her enjoyment would have devolved on (hei- Jieirs such a.sl 
the daughtor-s and the like, by reason of texts like the foliowino-'l! 
“And the danghters, the residue of the mother’s property after 
liquidating her debts, Ac.;”— but it i.s prevented by the passao-e — 
Ik the heirs take.” And tlio eoiistruetion of the text 
(or Ivatyayana) is arrived authu.s ; on perusing “ lid the lieirs take” 
the question occurs, whose heirs 'f and the word “of the husband’’ 
wnnocted with the word “bed” suggests itself and is eonstniodwith 
■ heirs ; accordingly the signification of the text is as follows — 
After her let the husband’s heirs oi' da iiachut ”, i.e., those that are 
entitled to take his undivided ])ruperty, take” also what remains 
or the estate of a separated brother after the enjoyment thereof by 
his wife ; and not the heirs to the estate of the wife, such as 
daughters and the like. Thus the last part (of Katvlyana’s text) 
expimsing a moaning which is not expressed anywhere else 
becomes significant: Imt according to the other viJw, this part 
would become useless, inasmuch as it would iiieroly reneat what is 
declared in other texts. 


Tlioreforo, it is established tliat in makiiiir gifts for spiritual 
pnrpo.se as well as in making sale or mortgugi* for the purpose of 
performing what i.s necessary in a .spiritiml’ or temporal point of 
view, the widow’s right does certainly extend to the entire e.statoof 
her husband ; the rostrictiim, liowever, is intemled to jiroliihit, (ufts 
to players, dancers and tin* like, us well as salc^ or mortgage with- 
out necessity. Accordingly, the term “ being moderate ” is imsorted; 
the moaning i.s, that on obtaining the jirrqiertv she sliall not 
uselessly spend the property. The passage in tlie'Mah iblPirata on 
thereligions(morit of gifts, however, strongly .supports our view, for 
it begins tlnw: “It is ordained that the ji’roperty of the liushaiid 
when devolving on wives has enjoynumt for its use.” Here 
enjoyment (npMoga) signifies enjoyment allied to religious duty, 
not however vicious enjoyment; “ordained”, he., declared by Maiiu 
and otliers. In the latter half (of the passage] the vm'v same thing 
is expre.ssod, namely, “women .shall iiot‘\vaste ”, oe., uselessly 
expend the property of their hiisband ; liy tlie phrase “on any 
account it is intimateil, that waste is iiinh^r all cirmnn&tances 
reprehensible;, ctpaMra (waste) is theft, — making us(«les.s gifts to 
dancers, players and the like, and the wearing of delii-ate apparel, 
&c., the tasting of rich food, &c., and the like, also being improper 
for a widow who is enjoined to restrain her jiassioiis, are equal to 
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theft : thus the term wpahara (waste) is used in a secondary sense. 
But gifts and the like for religious purposes are not so, and conse- 
quently cannot be included under the term aj)ahdra or waste. 
Therefore everything is consistent. . 

4. There are also many other passages of law, establishing the 
preferable right of the wife to succeed to the estate of her sonless 
husband who was separated and not reunited. Thus Brihaspati 
says, — ^^In the Vedas and in the Simdtis, as well as in popular 
practice, a wife is declared by the wise to be half the body of her 
husband equally sharing the fruit of pure as well as impure acts. 
Of him, whose wife is not deceased, half the body survives. Why 
then should another get his property, while half his person is alive ? 
Let the wife of a sonless deceased man take his share notwithstand- 
ing kinsmen, the father, the mother, or the uterine brother^ be 
present.^^4 

Yogisvara also by declaring the right of every succeeding one 
to accrue in default of the preceding one, ordains the wife’s 
succession in preference to all others. 

Also Vishnu says, — ^^The wealth of a sonless man goes to his 
wife ; on failure of her it devolves on daughters ; if there be none, 
it belongs to the father^ if he be dead, it goes to the mother; on 
failure of her, it goes to the brothers ; on their default, it goes to 
the brother’s sons ; if none exist, it passes to a kinsman {ba 7 idhti) ; 
on their default, it devolves on a distant kinsman [sakulya) ; oh 
failure of these, it comes to the fellow-student; and for want of all 
those heirs the property goes to the king, excepting the wealth of 
a Brahmin.”^ Here the term bandhu (kinsman) signifies a sapin4a, 
and the term sakulya (distant kinsman) means a sagotra or one 
descended from a common ancestor in the male line (other than a 
sapinda, if by tbe term bandhu the cognates of the father and the 
like were comprised, then there would be a conflict with the order 
mentioned by Vogisvara. 

Also Katyayana says, — ^^The wife is entitled to the estate of 
the husband, provided she is not unchaste; but on her default, a 
daughter, if she be then unmarried.”^ 

There is also another passage of law, — ^^Now of a sonless 
person, the wife born in a (good) family, or also the daughters, iu 
their default the father, the mother, the brother and (his) sons are 
pronounced (to be heirs) 

J .11 these texts it is established that the wife is first of all 
entitled to the estate left by the husband. 

5. There are texts again, which are in conflict with the above 
texts. Thus Narada declares the succession of the brothers in 
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spite of the wife, and the maintenaiuio of liis wife, as in the text 
Among brothers if any one die without issue or enter a religious 
f brothers) divide his wealth, excepting 

the wife s separate property. Let them allow a maintenance to hS 
wives until the end of tJieir lives, provided they nreserv^ 

unsullied the bod of their husband; buD if they behave otherwise^ 
the brotliors may resume her allowance/’* ’ 

Also Mami declares that the father or a brother is entitled to 

succeed^ to Iho property of a sonless person, not the wife, as in the 

text, Lot tho lather or tho brothers take the estate of a sonless 
person.”® owibbs 

The following passage of law assorts that the mother or the 
paternal grandmother is entitled to succeed to the ostato of a 
sonless penson,— “ Lot tho mother taho tho estate of her childless 
son; and if the mother too bo dead, lob the father’s mother take 

tm property. 

■ Paithiuisi and Yania declare the succes- 

Bion of the wife in default of tho brothers ami tho parents, as in 
the text,— i he wealth of a sonless person, who departs for heaven 
goes to the brothers; if there bo none, let the parents take, or let 

tm senior wife take/^^ 

iho wife who is, by Yogisvara, placed first to the exclusion of 
others, is declared also hy Devala, to be ontitlcil to succeed on 
lailuro of the brothers and the like, us in the text, — “Next let 
brothers of tho whole blood divi<l« the estate of a sonless person, 
or daughters also equal (in class); or let tho father if he survive, 
or (half) brothers ot the same caste, or tho mother, or tho wife 
inherit in their order.”’' Here by tlie tenn “brothers”, half 
brothers are meant, since whole brothers are separately enumerated. 

Also in the following text, the wife is not even enumerated by 
« w?.**^**"*^^’ tbough father and others are mentioned as heirs,— 
When a man who is separated, dies, then in default of sons let the 
father or the brother, or the mother, or tho father’s mother in their 
order take tho estate.”*’- 

6. Of those _ texts, conflicting with each other, Dharesvara 
makes the following reconciliation:— If the wife of a sonless brother 
who was serrated but not ronuitod, accepts tho appointment to 
raiso issuo, then and then only she obtains the ostato of tho husband; 
but if sho he not solicitoon of the appoiiitiiieiity then she ffels 
more mamtenpee like tho wife of one who was unseparated or 
reunited; for it is through appointmoiit alone, that the right of 
the wiie of a sonless person accrues to tho estate of her husband. 
fJut on what prmciplo is this conclusion based? Hocausc the wife’s 


* Xlti. 25, 25* 

® M&mi, IX. 185* 

» Bid, IX* 217. 


* It. Cck. Dig., 532. CCCCJH. 
‘ /(lid, 632, COCCI V. 

“ Ibid, 662, COCUXXV. 


LAW OF SUCCESSIOH- TO Wi ESTATE, ETC. S8^ 

right of inheritance is shewn in many passages of law to arise through 
children alone. Accordingly, Gautama says, — Let kinsmen allied 
by the pinda or funeral oblation, by gotra or family name, and by 
descent from the same patriarch share the heritage ; or the wife of 
the childless person, or she (may) seek to raise up offspring/^ ^ — 
Let kinsmen allied by funeral oblation, by family name, and by 
descent from the same patriarch, take the heritage of a childless 
man ,• or let his wife take the heritage, if she seek to raise up issue 
to him: the particle ^or^ conveys the meaning of ^iP; otherwise, 
the sense of alternative would be unreasonable, since there is no 
similarity between taking of the heritage and seeking to raise up 
issue. Likewise, also Manu declares that the wife^s succession to the 
divided property is in right of the progeny, as in the text — He 
who protects the estate and the wife of a deceased brother, shall 
after begetting son for the brother, make over his estate to him.'^^^ 
iSo likewise, even if partition has not taken place, Manu intimates 
that the right of inheritance arises through the offspring, thus, 
— ^^If a younger brother begets a son on the wife of an elder 
brother, then the distribution in such a case shall be equal; 
this is the settled law/^^ Therefore by the method of agreement 
and difference, it is established that the wife^s right of inherit- 
ance is in right of progeny and not otherwise. Vasishtha also, in 
the text, — ^^An appointment shall not be accepted through 
covetousness for the heritage^’ ^—forbids an appointment to raise 
issue to the husband if sought from covetousness, and thereby 
clearly intimates that the widow is entitled to the succession if she 
consents to the appointment and not otherwise. Accordingly it 
follows that the text of N&ada, namely,— If any one of the 
brothers die, &c.,^^ — and similar texts refer to a widow who is 
unwilling to be appointed. Likewise in the text, namely, — Their 
childless wives, conducting themselves aright, must be supported ; 
but such as are unchaste should be expelled, and so indeed should 
be those that are perverse.^^^— Yogisvara also, by ordaining main- 
tenance for the wives of the blind and the like who are destitute 
of sons, and thus intimating the superiority of the son^s right to 
the wealth, indicates, by the parity of reason, that the wife’s 
right of succession is in right of the issue alone. The following 
passage of law, namely, — ‘^Property has come into existence for 
the purpose of saciufices ; therefore those, who are incompetent to 
perform these, are not entitled to inheritance, but are entitled to 
food and raiment”^’ — by declaring the exclusion from inheritance 
of sons, &c*, though males who are incapable of performing sacrifices, 
does a fortiori oppose the I'ight of succession of widows who are 
incapable of performing sacrifices. So also another text of law, 
namely, — Property is ordained for sacrifices ; therefore it should 
be given to virtuous persons, and not to women, to the ignorant or 
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to fiho vioious^^^ — prolnbitiiig even the gift of property i,o women 
and others, greatly deprecates the taking, directly by the widow, 
of the entire estate. 

7. This view is not endorsed by Vijfianosvara, and otlicrs • 
because in texts like — '^^The wife and the daughters also, 
there is no express mention of appointment, nor is it suggostc 3 d by 
the context. Moreover, what is tlio cause of the widow\s rWbt 
to the heritage ? Is it the appointment or the issue sprang 
therefrom? if it he the iirsfc, then the heritage would l)elongtothe 
widow who accepts the appointment although no son be born, and 
(even if a sou be born) it woiild not belong to the son begotten 
through the appoiDtment, For (agreeably to tins altcirnative) right 
to the htisbandhs estate arises from the iippointment alone. If it bo 
the second, then the enumeration of the wife (as an heir in the 
texts) would be useless, since the childreids right to the heritage 
is established by other texts. Again, if the argument bo that 
women may have right to property througli th.eir husband alone, 
and not in any other way, thoreiore so long as the husband is alivt% 
they have it through liim; but in order to show that when the 
husband is dead they may have it through the issue, ' the wife ^ 
is BO enumerated, which refers to a wife ivilling to accept the 
appointment. Then it is not a Bound one; because it is shown by 
texts which will be cited hereafter, such as,— What was given 
before the nuptial lire, what was presented in bridal proeossion, 
that they may have right to property in other ways also. 
If it be said that it is only in tiio twofold way that lier right to the 
husband^s property arises, in tliat case, the text fiualing with the 
estate of a soniess person ought not to commence with the wife 
because while the husband is alive, her right to his property is 
established by the text of (Jautama, namely, Union {of the 
husband and the wife), arises indeed from t!ie joining of hands, 
(hf., marriage) ; and because, to su}' tluit when he is dead the 
right to his property arises by reason of aj)}>ointment, is to atfirm 
it only of the witVs boh, but that also has previously been declared. 

Again, the text of Gautama, namely, Or she (mny) seek to 
raise up oifspring has bean interpreted to mean, ^ if she seek to 
raise up issue and has bean set forth as an authority in support of 
the position that the wife of a sonless person may have tln^ right 
of succession through appointment alone. But tliat is not reason- 
able. Because the sense of.*' if ’ m not conveyed by *' or ^ that denotes 
an alternative. Nor can"; it bo argued that, when it becomes 
uijreasonabla to say that>or^ denotes an altonuitive by reason of the 
dissimilarity in meaning between tlu) successio!! to the estate and 
the desire for appointment, then inasmuch us iudeeliiiable words 
convey various meanings, the particle * or ^ may certainly bo taken 
to convey the meaning of * if % which reixd<3rs the construction of the 
latter part with the first part (of the text of Wautama) reasonable. 
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Because it is oertaialy reasonable to say that denotes an alter- 
native, since it may refer to another duty suggestedby the context, 
thus — ‘or she may seek to raise issue or restrain her passions \ 
Accordingly the succession to the husband^s estate, independently 
ot the appointment, becomes affirmed by also the text of Gautama, 
Moreover, since the appointment of a widow is prohibited; and 
since by the texts of Manu and others, such as — ‘‘ The sonless wife 
preserving unsullied the bed of her husband, — it is established 
that a widow is entitled to the estate, provided she remain chaste ; 
and since by the text, — “ such as are unchaste should be expelled — 
even maintenance itself is disallowed to those that fail to continue 
in the path of duty; therefore the right (of unchaste widows) to 
the entire estate of the husband is certainly unreasonable. 

As for the argument, namely, that from the texts of Manu and 
others, such as — ‘‘ He who protects the estate and the wife. 
If a younger brother begets a son on the wife of' an elder 
brother, &c.’^ — and* — ‘‘An appointment shall not be accepted 
through covetousness^^ — is inferred by use of the method of agree- 
ment and difference, that the widow^s right to the estate of her 
husband, whether separated or unseparated, arises through issue 
alone ; — that is only plausible, the language of the texts does 
tiot convey the meaning deduced: the intention of the texts being 
that when the husband who is unseparated or reunited dies, then 
her right to his estate arises through issue alone, and that the 
appointment should not be accepted from covetousness. Accord- 
ingly, Narada having declared, — “ The sages hold that amongst the 
rennited brother however, that share (which would go to the’ 
husband on partition) she is not entitled — establishes mere 
maintenance of his childless wives. Nor can it be argued that if 
the text of Narada, namely, — “Among brothers if any one die 
without issue, &c./^ (§ 5) — be thus taken to be relative to the 
estate of a person nnseparated or reunited, then there w^onld be 
tautology, for the same thing is expressed in the above text, 

— “ The sages hold that among un separated brothers, &c.’^ Because 
in the first text are laid down the irnpartibility of womairis separate 
property, and their maintenance which are not ordained in any 
other text, and the subject is introduced by that part of the text 
(which conveys the same meaning as the other text). As for the 
text of Yogis vara, namely, — “Their childless widows conducting 
themselves aright, &c. — that, however, will be shewn in the 
chapter dealing with those that are excluded from inheritance, to 
refer to the wives of the impotent and the like, since the pronoun 
‘their ^ relates to those mentioned in the previous text. 

As also for the argument that the property of a twice-horn has 
for its object tbe performance of sacrifices, and that consequently 
it is improper that the property should be taken by a widow who is 
incompetent to perform sacrifices; — that too is unreasonable. 


i N4raaa, XTII. 24. 
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because the term ^ sacrifice ^ is illustrative^ it includes gifts, &c*^ and 
these the widow also is competent to mahe ; for if the term were 
taken in its literal acceptance, then the property could not be used 
for gifts, burnt-olfering and the like purposes other than sacrifices. 
But in reality the performance of religious rites is not the sole end 
of property ; for in the text, — Neglect not religions duty, w^ealth 
and pleasure according to ability , ^ —likewise in the text^ — Let 
not morning, noon or evening be fruitless as regards religion, 
wealth and pleasure/^ ^ — it is laid down that the pursuit of wealth 
and pleasure, that may be made by means of wealth, is necessary. 
Had wealth beeu designed solely for sacrificial purposes, then the 
wearing of gold (inculcated by the Vedas) would have had the 
sacrificial use for its object by reason of its intimate relation with 
sacrifices (as supposed) ; but this would be contrary to what is 
concluded (in the Minrimsa), viz., that it is intended for secular 
purposes. By reason of such texts as, — A woman is not entitled 
to independence — ]0^ there be only dependence of a woman, but 
there can he no objection whatever to her succession to the estate* 
And the text— Property has come into existence for the purpose 
of sacrifices, — ^however, is to eulogise the application of 

property to the performance of sacrifices. Accordingly, the latter 
part (of the other text) is — to virtuous persons and not to women, 
to the ignorant or to the vicious.’^ The author of the Mitdkshar^, 
however, says that these texts intend that the property which was 
acquired by the father for the purpose of performing a sacrifice, 
must, even by his sons or other heirs, be appropriated to that use 
^lone and not to any other ; for the following passage declaring it 
to be an offence (to act otherwise), is equally applicable to. sons as 
well. as to other heirs: — He, who having received articles for 
sacrifice, disposes not of them for that purpose, shall become a 
kite or a crow.^^*^ 

8. Srikara and others, however, say the coniiicting texts relate 
to distinct cases : if the husband^s estate is only sufficient for the 
maintenance of the wife, she takes the whole o£ it ; but if there be 
a surplus, the brothers and the like take : to tlie very same effect 
is the text, — and take the entire sliare^^; for maintenance must 
be allowed. And they assign the following reason for that conclu-' 
sion, viz., that by this all the texts become reconciled. 

This is not consistent with reason. Because the term ^estate 
which is mentioned but once (in the texts) is to be interpreted, 
when construing it with Hhe wife^, to mean so much property as 
is sufficient for maintenance; and when construing it with Hhe 
brothel’s^ or the like, to mean the unqualified estate : and this 
variableness in the meaning is not reasonable if uniformity is 
possible. And because the term ^entire’ in Manners text would be 
meaningless. Besides it is very unreasonable to say that, when 


^ V^jnavalkya, 1. 115. 5. Manu, IX. 3. 
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tliere is iio son, the wife gets no more than maintenance ; for^^ om 
partition being made, whether during the lifetime of the husband, 
or after his death, even when there are legitimate sons, the allot- 
ment to the wife of a share equal to theirs is ordained in the 
following texts, namely, — he makes the allotments equal, his 
wives shall be juade equal sharers/^^ — and — ^^Tlio mother also, of 
those oft'ectiTig partition after the death of the father, shall get 
an ecjual share* ” ^ Nor ^ can it be argued that in these texts too, the 
term ^^sharo m intended t(^ indicate no more than what is siifficieiit 
for inaintonance. Because in that case the terms ^equaP and * share ^ 
would become*, tneaninglesH. And because, if it be liekl that what 
is gufficieid for maintenance, is only intomled, then in the latter 
pari also (of the text), namely, — any have beem assigned, let 
him allot the haHV^— the meaning of the term ^ half ' would have 
to be altogether rejected. To say that what is intended is, that 
when the property is small a sliara equal to that of a son (should 
bo given to her), and when the property is large, so much only as 
is sufficient for inainkniance, is extremely unreasonable by reastm 
of the variableness in tlie precept. Since the very same term ^ equal 
share ^ would, having regard to some other text, signify, on one. 
occasion when the estate is eonsidorablt*, |)roperfy sufficient for 
mamtoiiance only; and on another occasioti when the estate is 
small, its literal meaiurtg ; hence in the same precept the meaning 
of the sentence being different, there would be different sentoncoB 
(oouchad in the same words) and this is unreasonable. Tliere 
would also be tlio error of admitting the simultaneous exercise of the 
twofold power of words, namely, that of conveying a litoral and a 
metaphorical moaning. 


Just as in the topic (in the Minulirma/ of the Chatiirindsya, (i r., 
a sacrifice W’hich takes four months feu* its completion, and which 
consists of four distinct suerifieoH called the Yaisvadeva, the \''anina- 
praghfisa, the Rdkamedfia and the Biinaslrja; with regard to 
which there is the following text of Bruti *^Here they eonBtriict 
the holy firo-placa, not in the Wiisvadova nor in the Biiiuisfryii : for 
the VarnpapraghfiHa awl the Hakainedha are tho principal ones of 
the sacrifice, as in these two they establinh the sacred tho 

adversary says that the injunctiiw regarding tlie establishment, of 
th© holy fire (ordained for rln* sacrifice <nlled Dursapaiirnamasiya, 
whereof the CliaturmaHya i> a modification) is applicable also** to 
the Ohdturm^sya, as indicated by tho text,—*' as in thest* two they 
establish the holy lix'e”,— and this, he assipms, to ho the rofmm for 
the prohibition of the ccmstructh’m of the sacred firc'-plaee, as eem- 
fcainod in tho text,— ** not in the Vaisvadeva nor in Ihc^ HiiiinHiryiYb 
—for otherwise the prohibition of what cannot take placf* would be 
anreasoimble : thereupon it is argued on the oppe^site side I hat this 
is not the prohibitiim of the construction of the holy tire-place 
which 18 reiiclored applicable to the Chatuiinisya sacrifice by reason 


‘ Yljfiiivnikyii, IL 117. 
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of the extension of the injunction to that effect, declared with regard 
to the Darsapaurnam^siya I but this is the prohibition of the con- 
struction of the holy fire-place, as enjoined in the text in this topic, 
viz ., — ^‘^Here they construct the holy fire-place : whereupon the 
adversary finds fault with the above opinion on the ground of 
variableness in the precept, for the text in the topic, taken together 
with the prohibition (in that very text) renders the construction of 
the holy fire-place* optional, in the first and the last sacrifices, but 
it does independently of any other precept, render the construction 
of the holy fire-place obligatory in the two intermediate sacrifices : 
for fear of this variableness in the precept it is established in the 
conclusion that the precept,— not in the Vais vadeva, &c/^— is 
absolutely a superfluous precept, for prohibition is unreasonable, of 
what cannot take place in the first and the last sacrifices ; but the 
precept — “^Here they construct the holy fire-place, — together 
with the laudatory precept— in these two they establish the holy 
fire enjoins the construction of the sacred fire-place in the two 
intermediate sacrifices, namely, Varunaspraghasa and Sdkamedha ; 
but this is not in consequence of the extension to this sacrifice of • 
an injunction declared with respect to the Darsapaurnamasiya 
sacrifice. . 

9. On this some one says: — ^It is declared that the brothers" 
shall take the estate of a sonless person, and that they shall give to 
his wives property sufficient for their maintenance, as in the text, 
— and shall allow maintenance to his wives till the end of their 
lives : but when the estate is not more than what is sufficient for 
maintenance, or even less than that, then the question occurs 
whether in such a case the brothers shall take the estate or the 
wife? And the text, — The wife and the daughters also, 

by showing the priority of the wife^s right, indicates that in such 
a case, the wife alone shall take the estate. 

This too is wrong; since in this view too, there would be the 
very, same variableness in the precept as has previously been men- 
tioned; for the phrase ^^sh all take the estate taken together 
with other texts incase the estate, is small, would signify when 
construed with/^the wife^^, shall take so much property as is suffi- 
cient for maintenance ; but when construed with 'Hhe parents, 
shall take the entire estate. 

10. If you ask, how then is the conflict to be reconciled? 
Listen: — Since there is no indication of order (of succession) in the 
texts such as,~^‘’^The father or the brotheis shall take, &c/'— 
therefoi^e these texts are intended only to enumerate the heirs to 
the estate of a sonless person .* but the text of Yogfsvara which 
lays down, — the absence of the preceding one, every succeed- 
ing one is heir to the estate — is relative to the order of succession ; 
thex^efore although in the other texts there is no mention of the 
wife and the rest in a settled order, still there being no conflict in 
meaning (between these two sets of texfe), the father and the rest 
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become heirs to the estate of a soilless persott' ill ■d:efaElt of' the:w 
and the like. 

The succession;, however, of a wife that is'snspeeted' of adultery, 
is forbidden i>y ilarita,— *^If a woman becoming widow in her 
youth be headstrong, a rnaiiitenance must in that case bo allowed 
to her for the support of Prom this very text it appears that 

the widow who is not suspected of unchastity, m entitled to take 
tho entire estate of the husband. Accordingly, it is said in tlic 
text of Sankha, — the senior wife'^^;' ^senior^ means praise- 
worthy for good qualities, but not the eldest in age. Manu also 
declares seniority m the order of the claBses,—^^ When regenerate 
men espouse wives of the same class as well as of a different class, 
the scruority, honor and liabitation of those wives must bo settled 
according to the order of the classes/^ ^ Hence a wife of tlie same 
class, although youngest in age and in respect of tlio date of 
marriage, is senior ttj one of a different class; also among those of 
the same class, the senior is one possessed of good qualities. Ac- 
coi'dingly, Manu says, — To all such married men, the wives of tho 
same class, mid not tho wives of a different class on any account, 
shall perform the duty of personal attendance, and the daily 
business relating to acts of religion: for he who foolishly causes 
those duties tube performed by any other than his wife of the 
same class when she is near at hand, has been immemormlly 
considered as a Ciiandald though by birth a Bralnnin/^^ Also 
Yogis vara says, — Among wives of the same class, one other than 
the tidest slumld not be employed in the performance of religious 
Also, a wife of the same class is indicateil by the term 
jjaim itself, which signifies union through a, sacrifictn But in tho 
absence of a wife of the siimo class, a wife belonging to the class 
next in order, (may be employed in the performance of such diitios) ; 
accordingly, Visiipu says, — "^^if there 'be no. wife belonging to the 
same class, then under the exceptional circumstance, a wife bciong- 
iiig to the class next in order (may be 'einplujed); but never 
(should) a regenerate man (perform (religious) duties with a wife 
oi the Hudni class — the term should. perform*^ occurring in tho 

previous text is to be construed with this .text. Hence in default 
of a Braliinini wife, a Kshutriya wife may .be tho eoinpu<nitm of a 
Brahiiiaua under that unavoidable eircuniBtaiice ; but neither a 
Yaisya nor a Hudni woman though espoused : a Vaisya wife al»me 
may become the associate of the I&hatriyii husband in default of a 
Kshatriya wife; a Vaisya may not have a Hudrd wife (for his 
companion in the perfonnanco of religious duties) but must have 
one of the same class ; for a Hudni wife is altogether excluded* 

Accordingly a wife who is not suspected of imclmstityi and who 
IB of the superior class, shall take the ImsbamFs estate, and maintiiiii 
her CO* wives of tho inferior daises. But the wives of the sairi« 


^ 'Matm, IX. 85. 
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'class with tlie liusbaiid shall take the estate dividing it amongst 
themselves. Hence the singular number in the term ^wife^ is to 
be taken to be used with the intention of designating the class. 

Hence the chaste wife of a sonless deceased person who was 
separated and not reunited^ is entitled to take the entire estate : 
but of a sonless person who was unseparated or reunited, even the 
chaste wife is entitled to mere subsistence, by reason of the texts 
of Narada and others, such as, — ^^If any one among brothers die 
without issue, &c.^’ An unchaste widow, however, is nob entitled 
even to maintenance, for it is declared, — But if she behave other- 
wise, they may resume the allowance.^^^ 

As for the allowance of food and raiment even to the unchaste 
wives, as is declared in the following text, namely, — Also let one 
act in the same manner towards even the degraded wives ; food and 
raiment, however, should be allowed to them, if they reside in the 
yicinity of the dwelling house — that however is to be explained 
as referring to the husband, consistently with what is ordained by 
Yogisvara after having premised the husband, as in the text, — 
/‘'Deprived of her position in the family, clad in dirty clothes, living 
upon morsels barely sufiBicient for life, and humiliated, an unchaste 
wife shall be made to lie down upon the bare earth/^^ too is 

to continue till the penance be performed. The banishment by 
also the husband, and the like mode of expiation for those women 
that do not out of perverseness perform the penance, will subse- 
quently be considered by us. 

The text, namely,*— The wife and the daughters also, &c.^^ — 
is relative to the estate of one who was separated and not reunited ; 
for partition (of a joint family) has previously been treated of, and 
partition after reunion, has, by way of an exception to all other cases, 
been subsequently dealt with, (by Yajnavalkya), consequently this 
is the only case which remains to be discussed. This is the opinion 
of most commentators, namely, Vijhanesvara, Lakshraidhara, the 
author of the Srnritichandrika, Visvardpa, Medhatithi, the author 
of the Madanaratna, &c. 

11. The term ^ sonless^ used in the texts (on succession) such 
as, — “The wife and the daughters also, &c.'^ — indicates the default 
of the grandson and the great-grandson also. The succession of 
the wife is proper only in default of male issue down to the great- 
grandson. For the duty of the grandsons too, to pay off the debts 
is declared in the text, — “ The debts ought to be liquidated by the 
sons and grandsons {puttm-pauttraih);^^^ but if any one else wefe to 
take the estate in spite of the grandson, then the declaration of the 
grandson's liability to discharge the debts would be unreasonable; 
since by reason of the text,— The heir to the estate of a person 
shall be compelled to liquidate his debts,"® — he alone who takes the 

^ llarada, XIII. 2Q. s YajiiaTalkTa, I. 70. 
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'estate is declared liable to discliargc tbe debts. If it be argeed 
that the graixdvsou is included under the term ^ gentiles', and as 
such may take the estate ; then, in that case, there would bo no use 
fox* the special provision regarding the grandson^s liability to dis- 
cliarge the debts ; since it would follow fi*om the text alone, riz ,^ — 
The heirs the estate of a person shall be compelled to liquidate 
his debts/' If itlm said that the grandsons are liable, in the same 
way as sons, to liquidate the debts, although they do not get the 
grandfather's estate, then a fortiori it follows that when property is 
left by the grandfather, ilio right of any other than the grandson 
ought not to take place. Tlie very saine reason applies to the great- { 
grandson also, lienee it is that the compound term 
(rendered above into, l^y the sons aaid grandsons) bears the plural 
number: otlierwiso the dual number would have been used, or it 
wouhl have to bo assuinod that tlie plural nutnber is used in order 
to denote individuals. Thus the moaning is this : — the term puttra- 
pantira may be taken to be a compound of puitra and panitra and 
ptdMs pmittra ; and the plural number is accounted for by taking 
the term piiUra-^pmUraih to bo the result of the uni-residual con- 
junctive coxopouxid of two similar terms, namely, pidtra-pauitraH 
(bearing a dual number and signifying the sons and the grand- 
sons) and pidtra-pauitra (bearing a singular number and signifying 
the great-grandson) ; tliafc is to say, by the sons, grandsons and 
great-grandsons; ot* the term ^^grandson'" may include the great- 
granckon. Accordingly the different sorts of provisions for the 
liquidation of the debts by the great-grandsons, as distinguished 
from the same liy the grandsons, and by the grandsons as xlis- 
tinguished from the same by the sons, — become consistent with 
reason. Otlierwiso there would arise the objection of assuming a 
peculiar provision so far as regards the great-grandsons. 

Again, it m clear that the three descondants equally confer 
spiritual benefit by offering oblations in tho parva occasions. 
Accordingly Maiiu says, — three (ancestors) must libations of 
water fa© given; for three is tlic funeral oblation of food ordained; 
thefourtb is the giver of these; the fifth has no concern in them/'^ 
AliO Batidhdyana having premised son, grandson and great-grand- 
son, says, — ^^Tho great-grandfather, the grandfather, tho fatimr, 
4lie man himself, the uterine brothers, the son begotten fay a wife 
of tho same class, the grandson ami the gxmt-grandsoii : these, 
partakiog of uadividocl oldatioiis, are called sapindas. Those who 
partake of divided oblations arc called sakulyas. When there u 
male issue of the Iwidy, the estate must goia him/' The inoaniiig 
c>f this text is as follows Since a person (when deceased) partakes 
of the oblations presented to the three paternal ancestors boginiiing 
with the father, by reason of the union of oblations (effected through 
the ceremony called "sapi^jlikarana'b and sinca the throe descend- 
ants in the mxil© line bogiiming with the son present oblations to tliiii 
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person himself ; and since he, who, while living ofEered oblations to 
an ancestor in the male -line, partakes when dead, of the oblations^ 
presented to that ancestor, by reason of the union ot oblations : 
thus the middlemost person who while living offered oblations to 
his ancestors, and when dead partakes of the oblations presented 
to them, becomes the object to whom oblations are presented by 
others that are living, and partakes with these latter while they are 
dead, of oblations presented (to him) by the daughter’s son and the 
like. Therefore those to whom that person offers oblations, as well 
as those who partake of the oblations presented by him, as also those 
who present oblations tohim, are, as partaking of undivided obla- 
tions consisting of the pinda, the sapindas of that person by reason 
of connection through the same pinda. To an ancestor who is fifth 
in ascent, the middlemost person who is fifth in descent, does not 
present oblations, nor does he partake of oblations presented to 
that ancestor; similarly the fifth descendant does not confer obla- 
tions on the middlemosfc person, nor partakes of oblations presented 
to him. Consequently the three ancestors beginning with the 
great-great-grandfather and the three descendants beginning with 
the great-gr 0 at-grandson,thatis, the three beginning with the fifth 
on both sides, who partake of divided oblations, and are not con- 
nected through the same pinda, are by the sage called sakulyas 
inasmuch as they are only connected through the kula or family. 

This sapinda and sakulya relationship is declaimed witli refei'ence 
to succession, as it is mentioned in the chapter relating to that 
subject. But with reference to impurity, marriage, &c., those also 
that partake of the divided oblations (t.e., the sakulyas) are consi- 
dei^ed as sapindas, by reason of the text, — The fourth and the other 
ancestors who partake of the or divided oblations and the father 
and the like to whom the pinda or oblation, is offered (are sapindas) ; 
to these the seventh offers oblations, hence sapinda relationship 
extends to -seven generations,^’^ And the text, — ^^The sapinda 
relationship,, however, ceases in the seventh generation”*^ — is to be 
explained consistently with the text of Yajnavalkya, namely,™ 
After the fifth and tbe seventh from the mother and the father 
(respectively)”® — to mean that it remains in the seventh but ceases 
in the eight generation. Hence, as in tbe case of the unmarried 
females, the sapinda relationship extending ovor three generations, 
as is declared in the chapter on Impurity (occasioned by death, 
&c0, — is considered to be with reference to that alone; so it is 
to be deemed that this sapinda relationship (extending to the 
fourth degree) is relative to succession alone. 

Eatyayana, however, distmctly declares the succession of the 
son, grandson and great-grandson, as in the text, — When a son 
dies unseparated, his son who has not received maintenance from 
the grandfather, shall be made participator of the heritage ; he is 

* IL Cole. Dig., 568, COOOXXXV* * Munu, V. 60. 
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to get, liowever, t!io paternal share from the uncle or llnc]o^Hs(>n : 
the verj sarao share shall equilablj belong to alt the brothers : or 
his son also shall get : afterwards cessatioii (of guccession) takes 
place/^^ ihit it is to be b<n‘ne in mind that the cessation of the right 
of the gr<jat-grau(lson ami the like who are further removed than 
the great-grandson, — as mentioned in this text, refers to them as 
sapinchss ; for as sakulyas they are certainly entitled to succeed 
accorditJg to proximity. 

As for the text, namely, — If among uterine brothers, one 
becomes father of a son, that, however, refers to the per- 

formance of asoE^s duties such as the sraddha but not to the taking 
of horitage, and that lays down the restriction, namely, that when 
a brother’s son is available for taking in adoption, none else should 
be made a subsidiary son : otherwise the mention of the brother's 
sou aft(?r the brother, in the text enumerating the heirs to the estate, 
of a sonless person and laying down the order of succession, would 
become inconsistent. 

The three descendants beginning with the son confer the great- 
est amount of spiritual benefit on the. three ancestors beginning 
with the father, consequently the estate conducing as it does to the 
benefit of the owner himself when taken by the sons, &c., continues, 
as it were, the owner^s own by reason of the proximity of benefit. 
And the nearness on account of the spiritual benefit is consistent 
with reason: thus it is ordained, — soon as the eldest son is 
born, a man beconufs father of mule issue and is lib(‘rated from the 
debt ho owes tu his auec»stors; therefore he (the eldest siui) is 
ontillod to — Since, in the chapter on Partition of Heritage, 
the conferring of spiritual benefit is hy the term " therefore ^ set 
out m the reason ; hence it is indicated that he alone is entitled to 
get the estate, ou wliom the estate having devolved conduces to 
the greatest amount of spiritual benefit of tim deceased owner, and 
that proxinnty in this way is to be accepted as a general rule and 
reasonable. 

That the son and other descendants confer the gx^eatost amount 
of spiritual Ixenefit is set ft>rth in many passages of the Sniti, the 
Smriti, and the Purdiias. On this subject there is the hdlowiug 
Sruti In the anecdote of Hariscbandra in the Bahvrichabrahmaim 
it is said that Naradii being asked by llariBchandra thus, — ‘^Explain 
to ine, 0 Narada! what is attained by a sun, for those that are learned 
as well as those that are not, are scdicitous for sons/^— enlightened 
him by ten verses dcdiriealiiig the importance of a son : he being 
asked in onc» verse answered in ten, tluis,— *^If the father koos the 
face of his living son afrem it is born, ho transfers his debts to it and 
attains immortality, llio following passages of the iSmriti are 


^ IL Ccik*. Dig., til, bXXIX. * Maim, IX, 18^, 

» Msutv'IX.W 


394 


TXBAMITBODAtA, 


to the same effect. Manu and Vishnu saj Since a son delivers 
the father from the infernal region called pid, therefore he is named 
the fut-tra (the deliverer from the fuf) by the Self-existing him- 
self/^^ Santha and Likhita say : — Seeing the face of a son in his 
lifetime^ the father becomes liberated from his debt to the ancestors^ 
and becomes entitled to go to heaven by means of the son horn, 
after transferring that debt to him. The sacred fire, the three 
Vedas, and all the sacrifices with fees to rho, priests, are not equiva- 
lent even to a sixteenth part of the eldest son born/^ ^ Manu, Likhita, 
Vasishtha and Harita say: — ^^By means of a son one attains the 
heavenly regions, by a grandson acquires immortality, and by a 
son^s grandson attains the solar region ^ Yajnavalkya declares : — 
As the blissful regions and the heaven are attained by means of 
sons, grandsons and great-grandsons, therefore wives should be 
taken and guarded well.”^ In the Puranas, again, there are many 
anecdotes laudatory of the son, &c. 

' Hence it is established that it is only in default of male issue 
down to the great-grandson that the wife takes the estate of the 
husband who was separated and not reunited. 

12. Jimutavahana mamtains that the above reconciliation is not 
tenable by reason o£ conflict with the text of Brihaspati, Thus he 
says: — In the text, — ^ When brothers who have been separated 
dwell together through affection, then in the re-distribntion among 
these there is no specific deduction foi* seniority : if any one of them 
dies or anyhow retires, his share is not extinguished but belongs to 
his brother; if there be any sister, she is entitled to obtain a share 
of it : this is the law regarding the estate of a childless person who 
is destitute of the wife aud the father : of the reunited, however, 
if any one acquires wealth by science, valour and the like ; two 
shares are to be allotted to him, and the rest are equal sharers 
— reunion is mentioned in the commencement as well as in thc 3 
concluding portion; therefore it must be admitted that the inter- 
mediate portion, namely, — ^his share is not extinguished but 
belongs to his brother^— refers to the case of reunion: also it is 
declared that, this is the law regarding the estate of a childless 
person who is destitute of the wife and the father^ ; hence it appears 
that the right of the reunited uterine brother takes effect in default 
of son, daughter, wife and father ; how then can a brother debar 
the wife? Moreover the portion, namely, Hiis share is not extin- 
guished \ becomes reasonable, if the brother was unseparated or re- 
united, as there might be an apprehension of the extinction of his 
share by reason of the mixture; but if the brother was separated 
and not reunited then his estate being separate, there cannot be 
any apprehension of extinction : from this reason as also from indi- 
cation it appears that the above text refers to a case of reunion. 


1 Maau, IX. 138. 
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“ Moreover, is it by reason of any other clear text or by reason 
of any_ stroiif? argument that the texts of Sankha and other sagos, 
which indicato the right of the brothers to be preferable to that o£ 
the wife, are maintained to refer to the estate of one who was 
nnsoparatod or retinited ? The first is not tenable, by reason of the 
absence of any clear special text. The text, however, which will be 
cited hereafter, namely — 'Of a rennitod (co-heir), however, a 
I reunited (co-heir) ’-—lays down a special rule when tlie snccessio)) 

opens to brotii(!rs : it does not convoy the contended meaning. The 
text of Brihaspati, however, indicating as it does the succession of a 
reunited uterine brother in default of those beginning with the son 
and ending with the father, rather shows that the texts in ciuostion 
are relative to the estate of one who was not rennitod. Neither is 
the second tenable. For argument (if any) must bo said to be 
this: in a family joint or roanited, whatever property belongs to 
one member belongs also to others; therefore although the right 
therein of a deceased member is extinguished, the right of the sur- 
vivors subsists therein; hence the devolution on them is reason- 
able, but not the supposition of any other heir. But this is not 
consistent with reason. For even when the family is joint or 
reunited, the right of each member extends to a fractional portion 
though unascertained ; but neither an exclusive right of each nor 
a joint right of all the members together extends to the entire 
property, as in that case there would bo multiplicity in assuming 
many times the accrual and extinction of right. 

Moreover, from the previously cited texts of Gauta-ma and. 
others, such as, — “Union (of husband and wife) arises indeed from 
marriage,” — it appears that the wife’s rigid to the property of the 
husband arises from marriage: but there is no authority for 
assuming that that right cease.s on tlie death of the husband if he 
was unseparjdod or reunited, and that it does not coaso in other 
cases. When there are sons, &c., then it is only on the {inthority 
of the toxta propounding their right that the extinction of the wife’s 
right is assumed. It cannot, however, be contended, that in this 
case too, the extinction of the wife’s right is to be assumed by reason 
of the texts laying down the right of a rennitefl or imseparated 
brother. Because any text to that effect is md nut, with ; and 
because it cannot bo ascertained by reason of the fallsKsy of nmtual 
dependence ; for if it be established that tho wife’s rigid is e.vtin- 
guishod on th<i death of the husband who was reunited or 
unseparated, then the texts laying down th(> right {if tho brother 
may be hold to be relative to that ease ; again if it bo established 
that the texts laying down the right of the brother are relative to 
that case, then the extinction of the wife’s right may be aH.sumed. 
Hence it is that in the texts of Yogisvara, Vishnu and others, only 
the default of sons is mentioned, but not separation nor tlio al)sence 
of reunion. It cannot bo argued that these are, by implication, 
enumerated, inasmuch as partition has previously been nundioned 
and reunion has subsequently been treated of; for if that were so, 
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tlieii tlie term ^ sonless ^ also iioed not be set ont^ since when the 
primary and the secondary sons have been separately mentioned to 
be heirs^ then also it may appear by implication that the text is 
relative to a different state of things. The term ' sonless ^ may 
become significant by interpreting it to indicate the following 
restriction^ namely^ that these alone are^ in this very order, heirs to 
a sonless person : and this interpretation is equally applicable to 
the other two cases (namely, Jointness or reunion). But it does 
by no means follow that the text is relative to the case of separation. 
It has already been said that the text regarding reunion is intoiided 
for laying down a special rule when the right of the brother takes 
effect, and not for excluding the wife and the like. 

Besides, if the texts of Sankha, Likhita, and others related 
to a brother who was joint or reunited, then what is the meaning 
of this, that the estate of such a sonless person devolves on a 
brother of that description, and in his default the parents shall take ? 
Then again the question arises, whether the parents who have been 
separated and not reunited, or who are Joint or reunited shall 
take ? The first alternative is not tenable ; for such parents are 
debarred by the wife, how then in default of brothers, can their 
right be signified in preference to the wife ? Neither is the second 
alternative tenable; for the text would be useless, since no one 
disputes that the parents who are Joint or reunited are entitled to 
take. Moreover, as in the case of the estate of one who was 
separated and not reunited with the father or the brothers, the 
father succeeds in preference to the brothers, — by reason of his 
being the author of (the deceased son^s) existence, by rea>son of the 
declaration of identity (of father and son) as in the text, — ^ A man 
himself indeed is born as the son, the son is the same as the father 
himself,^ by reason of the authority of the father over the person, and 
property of the son, by reason of the deceased soiBs participation, 
through the union of oblations effected by the ceremony of sapiridi- 
karana, in the two oblations presented by the father to the 
grandfather and the great-grandfather, and by reason of the 
incompetency of the sons to present oblations in the panu occasions 
while the father is alive;— so it is reasonable that he should 
succeed in other cases. Or there being no distinction between 
Jointness and reunion, the co-equal right (of the father and the 
brothers) is reasonable, but it is not reasonable to say that the 
father^s right takes effect on failure of the brothers. 

‘'^Moreover, the adjectives imseparated ^ and ^ reunited^ 
cannot properly be applied to (both) the parents, for there cannot 
•be partition with the mother, and so the adjective ' uiiseparat<Kl ^ 
(as applied to the mother) would he meaningless. IJiuice it; follows 
that there can neither be reunion (with the mother), for it must 
be preceded by partitiou. Accordingly, Brihaspati says,—' He 
who having been separated dwells together again throngir affection 
with the father, brother or the paternal uiiele, is called reunited 
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with hhtiJ ^ Frcoii tliin text it appears that the father^ brother aod 
the pnU?]*iial imclc who jire from their birth likely to united ub 
regards t,lu‘- property a.e(|nire(l by the father and the grandfather, 
they alom? may i)ei'omo reunited when having been once separated 
they annul through mutual atlectiou the previous partition with an 
agreement the efrecl/ that the wealth which is mine is thine and 
wiuit is thine is none, and remain as one householder as before in 
commensal liy and undivithul (in any transaction). Those, however, 
who are nniike thc?se anj not to be considered reunited by amson 
of the mere union of ]>roperty; for if that wore so, then the term 
^ reunion^ would applicable to a joint stock company of traders. 

Act'ordingiy thf) term ‘reunion^ is not applied to brothers who 
imMiage their estates liolding them joint for the sake of convenience, d 

but are witlmui the stipniatiou ba,sed upon affection. Hence it :f! 

b<i<‘omes diili<mlt, (f(n* the adversary) to maintain the mother’s right 
of successi 01 nhi spite (ff‘ the brother, || 

lienee it is perfectly consistent to hold that in default of ^ 

descendantfB down to the great-grandvson, the widow alone' does 1 

without distiiudhni succeed to the entire estate of her deceased 'I 

sonless husband. But it is not reasonable to assume what is not 
specified in any text, namely, that the wife succeeds if the husband 
"was separated ami not reunited, Jitendriya and others also 
support the same view. In default of descendants down to the 
great-griindson, she too confers a great amount of spiritual, beneht 
upon thij husband Ijy performing the sraddha and the like. This 
appears from the fuliowing text of Mann, w., — ^ The wife .alone 
shall offer oblations to him and take his entire estate.’'*^ -Vydsa.aJso 
declares,' — ^ When the husband is dead, a chaste wife loading a- life. 
oE austerities and performing daily oblations shall, respectfully 
offer haiiilfuls of water to her husband and shall day by day worship 
the gods and eiiteriaiii, the guests; also btdng devoted shall daily 
worship Vishi)u, shall present gifts to worthiest Brdhmins foivtli© 
purpose of augmenting religious merit ; and shall, oh auBpicious ! 
observe the various kiitds of fasting enjoined by the Sastim:. ,oli.' 
sweet-faced ! the wife who is constantly devoted to a religion s.lif© 
saves both herself a'lid her Imsband abiding in the other world.’®*— 

Hence, because tlu) wife also saves the Imsband from the infernal 
regions, and because by leading a vicious life fhroiigli indigence 
(fclie wife who is) half the body of the husband by reason of . the 
declaration to that effect, causes the husband also to fall, for- the 
same is iiidic*aied in texts like the following, — whose wife drinks- 
win-c, Ac;V-”therefore the estate being taken by her be(*oines. bene* 
ficial to tijo husband; consefjuently the wifo^B succession: to. .Ill# 
husband’s estjite in preference to all others is coiiHisteiit ivifcli.' 
reason. 

^^T1h» construciioii to be put upon the texts of Hankha nticl 

i BribaHimti, XX V. 72. lb lnt^. CCC0V,I1 * 
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other sages is, however, far- fetched : — The estate of a person who 
is deceased and sonless, i.e., destitute of ixiaie issue down to the 
great-grandson, let the eldest wife, the wife that is preferable, 
take; in her default and in default of the daughter and the 
daughter's son, let the parents take ; in their default it goes to the 
brothers': the term tadabhdvo (in his, her or their default) occurring 
in the middle (of the text of Sankha and others) may be coostrued 
with what precedes or with what follows, for such a construction is 
not incorrect, and the reason for it has previously been mentioned. 
The text of Narada, namely, — ^If any one of the brothers die 
without issue, &c/ — and other texts to the same effect are relative 
to a wedded wife other than a jpatni ; since in these texts the term 
stri is used, whereas in the text of Sankha and others^ the term 
fatni is used. And it has been previously shewn that all married 
women do nob acquire the status of the jpatnL Accordingly in 
another text of N^rada himself, namely, — ^ But the king adhering 
to his duties shall (take the estate and) allow maintenance to his 
dris ; this is pronounced the law of inheritance excepting in the 
case of Brahmins,’^ — ^it appears from the use of the term stri that 
maintenance only is to be allowed to the wives of a person other 
than a Brahmin, who do not hold the rank of the fatnL But the 
wives of a person other than a Brahmin, who hold the rank of 
the patniy are entitled to take the entire estate of the husband. 
Thus Brihaspati says, — ^ The estate of the Kshatriyas, Vaisyds and 
Sddr^s who are sonless and destitute of the patnimd. brothers, the 
king shall take, for he is the lord of all.^- — The terra ^ destitute of 
the patni and brothers ’ indicates the failure of all the heirs down 
to the fellow-student; because the order of their succession being 
settled, the king cannot intervene between them, and because in 
the previously cited text, Vishnu having mentioned the heirs down 
to the fellow-student, says , — ‘in their default it goes to the king 
excepting the property of a Brahmin 

18, As to the above view (of Jimutavahana) what is to be 
remarked is this. What is the objection to the reconciliation, 
namely, that the texts of Narada, Sankha and others are relative to 
jointness or reunion ? Is it in conflict with any reason, or is it in 
conflict with any text ? There is not, however, conflict with any 
reason, for there is not any reason against it. But rather there is 
a reason in support of it. Since when the husband dies unsepa- 
rated, he had no (specifle) share at all, then what will the wife 
take And if re-united, then although his share hadbeen specified, it 
was lost by reason of the accrual of a common right over again. For 
can it be argued that there is certainly his undefined share although 
it is the subject of a common right. Bor although this be admitted, 
still on the death of one by whose relation the right became com- 
mon, the succession of him alone whose right subsists is proper, 
but not the supposition of the accrual of anotheris right. If it bo 
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said thafei by mmoxi of tlio text of Gautama, — ^‘Froiii marriage 
indood arises uriion as regards religious acts, their fruit and the 
acceptauco of chattels” — the wife’s right accrues to the. hiisbamrs 
share though undefined, wherefore then is the oxtinction el: that 
right assumed while she is alive? The answer i8:~Her right is 
only fictional but not a real one : the wife’s right to the husband’s 
property, which to all. appearance seems to be the same (as the 
husband’s right) like a Tnixturc of milk and water, is suitable to the 
perfonnajure of acts which are to be jointly peidormcd, but it is not 
mutual like that of the brothers; lienco it is that there maybe 
separation of brothers, but not of the htisband and wife; on this 
reason is foutnlod tho text, namely, — ^^Partition cai-inot take place 
between the husbiuid and the wife;”*' thore:£oro it cannot but be 
admitted that on the extinction of the husband’s right tho extinction 
of tho wife’s right is m^cessary : hence it is to be assumed (by you) 
either that the wift^’s right ucc]*ues to the property of tho husband 
who was Joint or reunited (on his death), or that the existing right 
of a co-sharer %vho is joint or roiinited is not common ; the latter 
alternative alone cannot but bo admitted (by you) by reason of 
simplicity. Nor can the wife herself be a party to partition, as 
there is no authority establishing the same. Nor can it be said that 
these very texts (which, lay down the wife’s succession) establish it. 
Because it is not settled as to what case these texts are applicable, 
and because these may as well he taken to refer to the estate of one 
who was separated and not reunited. Accordingly, the fallacy of 
mutual dependence (mentioned by Jimutavahana,) is out of the 
question. Since the fallacy cannot interrupt tho enquiry (into 
the subje^efc k> wliieh tho texts are applicable) ; and since when tho 
enquiry is over, the subjeet to which tho texts are applicable has 
already been determined. 

Ab for what has been said in the passage, namely, — ^^Por ovou 
wliou tho family is joint or reunited, &c.,” that is not capable of 
weakeiiiiiig our contention. .For even if the right of each member 
bo admitted to extend to a fractional portion though unascertained, 
still it is established by a diilercnt reason, that the texts (laying 
down the wife’s succession) cannot refer to a case of reimioin Nor 
can it ba argued that there is no authority for holding that 
the texts, such as,— ^^Tlio wife and the daughters, &c.,” — ^refer 
to the estate of ono who w'as separated and not reunited, while 
there is nothing to that effect in the texts theniBelves, Because 
there being no other reasonable reconciliation of tlie conEicfciiig 
texts of Narada and others, the inference of a meaning, which is 
based upon the reason which has previously been sot forth is itself 
the authority. And it will subsequently bo stated that no other 
reconciliation is reasonable. 

Nor can it be argued that Just as (you say that) there are no 
terms used in the text itself to show that it is relative to tho estate 
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of a person separated and not reunited, because it appears by 
implication that the text,— The wife and the daughters, &c/^ — - 
refers to that case by reason of partition having previously been 
dealt with, and by reason of reunion having been subsequently 
treated of: that, therefore, for the same reason the term ^sonless^ 
also ought not to have been mentioned (in the text), because the 
text, — ‘‘^The wife and the daughters, &c,’^ — being set about after 
having discussed the subject of partition between the primary and 
subsidiary sons, it would have appeared (by implication) that the 
text refers to the estate of a sonless person. Because the term 
soilless^) is used for the purpose of indicating a meaning wliieh 
has not been expressed by Yogisvara in any other text, but which, 
meaning is mentioned in. other Institutes by texts like — ^^The aurasa 
or legitimate son alone is the master of the paternal wealth, — and 
— ^^Nofe brothers nor parents but the sons are entitled to the pro- 
perty of the father, Otherwise there might be a doubt that as 
on partition during the father^s lifetime or after his death, liin 
wives are entitled to shares even when there are sons, so the same 
would be the case in this instance too. If it be said that there is no 
occasion for such a doubt, the text being declared after the subject 
of partition amongst sons has been finished ; then in other Institutes 
the declaration of separate text s, such as, — ‘^^The aurasa or legitimate 
son alone is the master of the paternal wealth, — and — 
brothers nor parents but sons are entitled to the paternal wealtb,^^ for 
establishing the absence of the right of the wife and the rest when 
there are the legitimate and subsidiary sons, — would be altogether 
useless. And the ground on which this objection may be removed 
(by you), namely,: — thatin the lnstitutes of law, a proposition, though 
it may be deduced by means of the rules of interpretation, is still 
for the purpose of clearness separately, enuociated, — may with 
greater reason he applicable to a single term, (^sonless’). If it 
be said that ivherefore have not the terras ^separated^ and ^not 
reunited^ also been for the sake of clearness inserted (in the text 
of Yajnavalkya to qualify the ^sonless person’) ? The answer is, 
because the sages had their own independent will. Besides, agree- 
ably to the maxim that when there is an effect (in the shape of 
erroneous knowledge) its reason is' investigated,— where there is a 
separate text of law embodying a meaning which m deducible by 
the rules of interpretanioii (from other- texts) then, because what is 
so deducible ought to be maintained, therefore it is said that the 
separate text is intended to elucidate the same so that the text may 
not be considered useless. 

As for what- has been -said, namely^ that the text,— ''Of a 
reunited (co-heir), however, a reunited (eo-heir)’’— is intended to 
lay down a special rule when the succession opens to brothers, and 
not to exclude the wife, &c.; — that too is erroneous; for it is 
opposed to the term 'however^; and because in that part of the 
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IiisfcitEkm (ot* Yajfiiwalkya) eacii sucooediiig text is put by way of 
excerption to wliat ban proviougly boon laid down ; bonce the term 
4iowevot^ (liaH been ingorted) in every text, and the terxt — An 
important, 4%e/' — (which Buccecds the above text) is declared 
ombodyingan oxceptional rule for excluding, by reason of importance 
ami tlio like, from inheritance all the bobs and the rest who have 
prcviougly bmui declared to be heirs. Accoi’dingly, in the Mitalc- 
Bijara, tlurse texts have been introduced and explained in this way 
by Vijriinesvara. 

In the passage ^YBesidos, — the right of the parents 

in default of brut hers, as laid down in the text of Bankha and 
Likluta has bt^en refuted (by Jimdtavahana) having put liis 
argument in an altorjiaiive form. That too is v(Ty weak ; for our 
view cannot be quest ion cm I in that way, inasmucli as, like you, wo 

as wcdl i)y reserving the order explain that t(^xt to be ndativo 
to pareuts who are Biq.nirated and not reunited. 

As for what has been said in the passage Moreover, 
that is to bo passed by, as licing of the same kitid with the pre- 
ceding. 

As also for wliat has been said in the passage Moreover, 
tliat too is not a valid objection, beeauso although the 
adjectives (lursoparated and reunited) bo not applicalilo to the 
mother (included under the term ^parents^ still they may pn>perly 
be construed with t!io fatluu* (comprised by the same tormb But 
in reality, thougli directly tiior<‘ can be no partition witli tlui moth(u% 
still rmmion (of the mother), preceded by the particmlar stipulation 
based upon affection, may take plac(‘ with sous, sinen she too may 
got a share by tho choice of the father at a partition during his 
lifetime, and since participation (of a share) by her at a partition 
after tho death of the fatlier is distinctly declared. Kor can it be 
argued that this is contrary to the text of Brihaspati, namely,— 
^^Tfe who having bc3on separated, that hence it is said by the 

autlsor of the Mitdksluuvl that reunion does not taki^ place with 
any person indifferently, but with the father, brofclior or unckq and 
the above text is cited by him in support of this view, !lh‘eaime, if 
that were so, then reunion with the daughter's son and the like, 
which is rc?ct)giiised by tho practice of all people, would become 
improper. , , Therefore of thosa^ oidy amongst whom there may be 
mutoal partition, the mutual imiou preceded by it (partition), ami 
based upon tho particular stipulation, is reunion, and lUifc by the 
mere mixture of each other’s property as in tho ease (d traders. 
This is what is intendod by the text o! Brihaspari, but not tho 
exclusion of the iindJicr and the like. For if tlio exclusion of the 
mother, &c., wore tho purport of the text of Bribaspati, then the 
objection ivoiihl arise that tho text embodies a proliibitkm in llio 
shape of an injunction, which is liable to three exceptions. J t m for 
this reason that the particle te)r’ is repeated in the text of Bribaspati 
to show that no value is to bo ateached to the aruiineration. Ho in 
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the Ratnakar<ijj Chandesvara says5 — The particle showB that no 

importance is to be attached to the enumeration; hence we get 
what is recognised by all people, namely, the reunion of one 
dwelling together after partition with the paternal unole^s son who 
was a co-sharer (before partition). Also Vdchaspati says to the same 
effect. As for what he (Vdohaspati) says, namely, that reunion is, 
by reason of simplicity, defined to be only the union together of those 
who had separate properties; the fact of there having been previous 
partition is not the condition of it nor is mutual assent its foundation : 
— that is not tenable; because it is opposed to the term ^ again and 
because the term ^reunion ^ would be applicable even to partition, 
for if right by birth be not admitted, then on (the occasion of) 
partition there is union of those having distinct properties : other- 
wise, if it be said that both (the definitions) being dedncible from 
the text, the one maintained by the other side is equally valid, then 
it would exclude the reunion with an ascendant such as the father, 
although such reunion is recognised by all people. Also^ the 
author of the Mitakshara by saying not with any person indiffer- 
ently intends not to exclude the mother and the like, but only to 
lay down the restriction, that reunion must be preceded by 
partition and based upon the particular stipulation, and .so to 
exclude the union consisting in the mixture of chattels in any way. 

As for what you said, namely, that the object of the text, 
viz.j — the reunited (co-heir), however, a reunited (co-heir), 
&c/^ — is to provide for special rules governed by the circumstance 
of reunion, the fact of being uterine, and so forth, — (rules) which 
are to apply when the succession opens to the brothers: — that, 
however, is very unreasonable; since there is no reason wiry that 
text should not be applicable to other gentiles such as the father. 
And this will be discussed at length where that subject (reunion) 
itself is dealt with. 

Hence there is no defect (attributable to the reconciliation made 
by us) in the shape of a conflict with any reason. 

Nor can it be argued that there is a conflict with th,o text, on 
the ground that when he (Brihaspati) has- (in his text) qualified 
the reunited person also by the adjective devoid of the wife 
and tlie father then it follows that the right (of a brother) to 
the estate of reunited brothers takes effect only in default of the 
wife and the father, in the same way as in default of mala issue. 
Because the succession of the wife to the estate of her reimited 
husband is expressly forbidden by Narada in the text, — The sages 
hold that amongst the reunited brothers, however, that share 
(which would go to the husband on partition) she is not entitled 
to.""^ Also in the reading of this text, as adopted in the Kalpataru, 
namely, — The share of one of the reunited brothers, however, m 
ordained to be theirs alone the exclusion of the wife and the 
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like certainly followR from tlio term ^alonek Nor can it be argued 
tliat if tlu^ text of Narada^ namely, — Among brotliorsMf any 
one die, — be, by virtue of tlie context, interpreted to refer 

to a case of reunion, then tliere wmuld be tantology, since tlie 
same thing is expressed in tlio text,— The sages hold, 
lieiHJO, boeaaise the term is used in this text (of Narada) and 

the term ^ 'patni^ is used in otliei* texts (which lay down the succes- 
sion of the wife in preference to the brothers, &o.), therefore the 
reconciliation which, alone is preferable is that the latter texts refer 
to the p<d7d or the lawfully wedded wife, (and the previous text 
of .Ndraduj to otlun* wives). Because the objection of tautology is 
of no effect, for wiiat are intemded to bo laid clown (in the first text 
of Narada) arc only tluis inipartibility of the wives^ peculiar property 
and tludr maintcnaiice, and tliis subject is introduced by repeating 
what has been previously ordained (in the second text); and because 
it would be unreasonable to prohibit the succession of the other wives 
to the {^static of their husband, as their succession cannot follow 
froin k'xfcs like, — wife and the daughters, — in which 
the term is used. Again, agreeably to your opinion, the 

term through covetousness for the heritage^ in Vasishtha^s text, 
whicli qualifies tlie term bippointinent ’ would become unaccount- 
able ; for if t]u‘ wife be first of all entitled to take the estate of the 
husband, who is destitute of male issue, without distinction arising 
from joiiitnesB, separation or reunion, then how can there be the 
acceptance by the wife of appointment throiigli ^covetousness for 
heritagje, that it is prohibited ? Agreeably to our opinion, however, 
by Tirtue of the texts of Narada and others, tlie wife has no concern 
with the estate of the sonless husband while there is a brother, joint 
or I'eunited, but lier right may arise through a. son alone, hence 
the acceptance oE appointment through covetousness of inheritance 
may take placi*, and so it is prohibited. Nor can it be argued that 
inasmncdi as in your opinion a wife other than a patni is not 
entitled to tlui inheritance, her acceptance of the appointment, 
proceeding from covetousness of wealth is proliilnted, and not 
what w(* say might liave happened fbut for the prohibition). 
Because the painv alone being premised there, it would bennreason- 
abU^ to say i liat it r{.h‘(‘rs to n wife other than thepafni. Accordingly, 
Dhare^vara. and others liave set forth this very text of Vasislitha 
as a-n uulhoriiy for holding tliat the text, — ‘"‘^The wife and the 
daiigliters, — 1 ‘efers to a patnl^ willing to accept the appoint- 
ment. Hence-, tlno'e is tlie yirohibition of the wife^s succession to 
the t‘stuto of the reunited hiisliand, by virtue of the texts of 
Narada and \bisishllm; tliere is again the prohibition of even the 
uterine brothur's succession to tlie estate of a reunited brother, 
wlien there, is the wife, by reason of the declaration in tlie text of 
Brilmspati, namely^ — This is the law regarding the estate of a 
person who is childloss and destitute of the wife and the father 
this conflict which necessarily arises^ and ought to bo anyhow got 
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rid of by referring the tests to distinct cases, but ’which has not 
been got rid of by others, is thus reconciled, — ^Although it ’would 
follow, regard being had to the subject treated in the context, 
that the term 'reunited person^ is to be supplied as the snbstantivo 
to which the adjective 'destitute of the ’wife and the father ’ relates, 
still it is opposed by the necessity of the adjective referring to one 
not reunited, by reason of the contradictory texts of Narada and 
others ; because the context cannot lead to a conflict of precepts. 
Nor can it be said that since the pronoun ' this' relates to the law 
of succession to the property of a reunited person, with regard to 
which a particular rule is laid down in this part of the text, {viz., 
‘'This is the law, &c.”,) therefore the adjective ' destitute of the 
wife and the father', like the adjective 'childless' cjiialifies the 
reunited deceased (co-sharer) ; that hence the conflict is not 
between the precept and the context, but between the two precepts. 
Because, though the pronoun relates to the succession to the estate 
of a reunited (co-sharer), still (the meaning may be taken to be) 
'this' same law of succession, which obtains with regard to the 
estate of a reunited co-sharer, is applicable even to the estate 
of one not reunited who is destitute of issue, and has not the 
wife or the father surviving him, (that is to say) let not a uterine 
brother, however, take the estate of a deceased childless brother, 
who was separated and nob reunited, when there is the wife or the 
father, but let the wife or the father take : the proposition may be 
reasonably explained in this way. Thus the word cha also i.s to be 
explained as suggesting that the tenn 'not reunited ' which is not 
expressed is understood. Hence also, if the subject be taken to bo 
disjoined by this proposition relative to the estate of a brother nut 
reunited, then also the use of the term ' reunited’ becomcfs signi- 
flcant, in the succeeding text,, namely, — " Of tlio reunited, how- 
ever, if any one, &c.”; otherwise it would be’- useless, for tlio same 
meaning would appear here too from the context. Accordingly in 
the third chapter (of the Mimamsa) it has been held while dealing 
with the topic of the nividu (or invocations of gods at the time (d' 
offering sacrifices to them) that the putting on of the upper 
garment (which is subsequently enjoined) is not subservient to the 
chanting of the hymns for kindling the holy lire, l)y reason of the 
topic of these hymns, which is separated (from the topic in wliieh 
the putting-on of the upper garment is enjoined) by the different 
topic of the wroids,— forming a minor topic; hut i.s suhservient to 
the whole sacrifice of Darsapaurnamasa which is the com})rehensive 
topic (and includes the minor ones) : and it is maintained l)y Bhafta 
that the subsequent attributes (of the hymns), called kaniyaa are 
enjoined by repeating the hymns for kindling tin- lioly firci, on 
account of their distance, in the same way as the twelve propiti- 
ating hymns. But in reality, the suooession of the sister, in default 
of a uterine brother, to the estate of a reunited brother, is indicated 
by the text, if there be any sister, &c.’', — and this alone which 
immediately precedes is referred to by the pronoun ' this’ occurring- 
m the sentence ‘'this is t^e law, &c.”: and in this interpretation 
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there is no conflict whatever. It has been so explained in the 
Ohandrika also, 

I'he succession^ however^ of the widow to the entire estate 
belonging to her soilless liusband who was unseparated is opposed 
to what is declared by Katyayana; for he says, — But when the 
husband dies unseparated, the wife is entitled to food and raiment ; 
or {tic) she gets a portion of the estate till her death.^^^ — The particle 
ill bears the sense of ^ or^ j hence the meaning is this : — Either she 
may directly receive food and raiment, or till her death, Le., during 
her life, she may get so much share of the property as is sufficient 
for her maintenance and for the performance of necessary religious 
ceremonies wliich a woman is competent to perform. By reason 
ot the declaration a portion of the estate till her death the 
position that the widow gets the entire estate of the unseparated 
husband, fails. Nor can it be argued from the use of the term stri 
(in tho above text), that this text refers to a wife other than ^patni. 
iiecaiiso the adjective ‘ unseparated ^ would be meaningless; and 
because it is ordained that a sonless wife other than a patni is 
entitled only to maintenance, even when the husband was sepa- 
rated. Accordingly, Brihaspati liaving said (in the previous text, 
Even when partition has been made^^, — goes on to declare, — ^ 
must allow (her) subsistence, or if she choose, a share of the field 
This text has been explained in the SmritichandrikS, thus : — The 
term subsistence^ includes food and* raiment; wealth sufficient for 
the same, or agreeably to her own choice a share ofiUhe field equal to 
that purpose, must be allowed to a widow other than a pat7ii v/ho 
is eniitled to the estate of the husband, by the brother, &c., taking 
the estate: the term ^must^ shows the necessity of giving the 
allowance. To this very subject refers the following text of 
Narada,— All the chaste widows should be maintained with food 
and raiment by the eldest (brother of the husband), or by the 
father-in-law, or by any other gentile — i.e., whoever takes tho 
liiisband^s estate : maintenance is to be allowed by reason of succes- 
sion to the estate. 

By the term ^ chaste ^ (in the above text of Narada) it is shewn 
that in all (tho texts) the mainteuaiice of the chaste widows alone 
is intended. But that too, even the patnis that are unchaste, are 
not entitled to, by reason of what is ordained in the latter part 
of tho text of Narada, previously cited^ — ^^but if they 
behave otherwise, the brothers may resume their allowance’^, — aud 
in other texts. Accordingly, also, Brihaspati says that what has 
been given by the father-in-law, &c., to the chaste for their main- 
tenance, should not bo resumed even by other kinsmen, thus,— But 
such immoveable or other property, as has been given by the father- 
in-law to the wives (of his sons) can, on no account, be resumed by 
the kinsmen 


^ Not found. 
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But oven what has been given to those that prove to bo 
of a different character may be resumed. This is declared by 
Katy^ana^ — (A woman) complying with the wishes of the veiuir- 
able protector, is entitled to enjoy the allotted share: if she does 
not comply with his wishes; then she should bo reduced to the 
livelihood of a slave. She who is bent upon injurious acts, is sliamo- 
less or spendthrift or adulterous, is not entitled to even womanhs 
property — By the expression ^is not entitled^, two meanings are 
conveyed, namely, that even what is sufficient for maintenance 
should not be given, and that even what has been given should be 
resumed from one that proves to be such. 

As for the text of Sruti, namely, — ‘'^Therefore women are 
devoid of the senses (aiiindriydh) and incompetent to inherit/^ — and 
for the text of Manu based upon it, namely,— Indeed the rule is 
that women are always devoid of the senses and incompetent to 
inherit these are both to be interpreted to refer to those women 
whose right of inheritance has not been expressly declared. Hara- 
datta also has explained (these texts) in this very way, in his 
commentary on the Institutes of Gautama, called Mitiikshara. But 
some (commentators) say that the term ‘ incompetent to inherit % 
implies censure only, by reason of its association with the term 
/devoid of the senses h This is not tenable ; because it cannot but 
be admitted that the portion, namely, ^incompetent to inherit^, is 
prohibitory and not condemnatory, for it cannot reasonably be hold 
to be an absolutely superfluous precept inasmuch as the taking of 
the heritage (by women) may take place under the desire (for pro- 
perty). But the portion ^ devoid of the senses^ is to be somehow 
explained as being a superfluous precept, and purporting the 
dependence (of women) on men; for the negation, what is contrary 
to the nature, meaning as it does of things, is objectionable. Hence 
what has been said above forms the best interpretation. The 
venerable Vidyaraiiya, however, has, in his commentary on the 
institutes of Parasara, explained the above text of Sruti in a different 
way: — The term ' incompetent to inherit^ indicates that the wife is 
not entitled to a share in case of her retirement to a forest; the 
term anmdriyds (rendered above into ' devoid of the senses^) em- 
bodies the reason for the same ; for it appears from the text, ru'., 
—''The soma juice indeed is the mdriyd,''—tlmt the term mdriyl 
signifies also the soma, hence those that are not entitled to it are 
aniiidfiyds^ ie., not entitled to taste the soma juice: the text being 
laudatory of the retirement of the wife into a forest (on the death 
of the husband). 

Thus ends the discussion of the wifo^s right, 

PAST 11. 

L In default of the wife, 'the daughters' arc entitled to take 
the estate of a soilless person who was >separated and not reunitenL 
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Accoraingly, Maim says, — “As a man is himself so is Ms son, a 
daughter is alike to a son ; when, there is himself in the shape of a 
danghtor wherefore should any other take the estate Also 
Bnhaspati says, — “ A daughter like a son springs from every limb 
of the father ; tliercforo why should another person take the estate 
of tho lather f Here it is to be observed that although a daughter 
is directly begotten by the father, still by the terms ‘ alike to a son’ 
and ' like a sou ’, a daughter is declared to be similar to a sou, 
inasmuch as the constituent elements of a son’s body are derived 
mostly from tho limbs of the father, and those of a daughter’s body, 
mostly frorn the limbs of the mother; for it is so established in the 
Institutes of law as well as in Physiology by passages like the follow- 
mg, A luale child is generated when the virile seed exceeds, and 
a iornale child wliou the uterine blood prevails.”® The term ‘him- 
sell’ (in^ tho text, — 'when there is himself in the shape of a 
daughter’) signitie.s, similar to a son who is even as tho father 
himself^by reason of tho text, — “Indeed a man is himself horn as 
a son ; ” “ wdion there is himself in the shape of a daughter”, means, 
in prcforenco to a daughter. 

It may bo asked that although the reason as set forth in the 
above toxt.s indicates tho daughter’s succession to the estate on 
failure of the legitimate or aurasa son, still on what jninciple does 
the succession of the daughter take effect in default of the subsidi- 
ary sons and the wife ? The answer is, that that too has clearly 

been set fortli by Narada for tho benefit of the dull ; thus he says 

sons, however, the. daughter (succeeds) by reason 
of similar lineage ; ” this text again has been explained by Karada 
himself, thus, — “ A .sou as well as a daughter are both porpetuators 
of the futlu'r’s lineage.” The intention is this : Both the son and 
tho daitgdder are the parents of the father’s descendants called 
(respectively) the jjauttra or the son’s son and tho dauhitra or the 
duught(u'’s son ; luuLce their capacity for perpetuating the lineage 
being similar, tho daughtm- too, like the sou, has tho right of suc- 
cession. But a son’s son and a daughter’s son are not equal in 
themselves, hence the equality is intended to have reference to their 
acts. Tho acts again do not consist in liquidating the debts; or 
taking tlio unokstriict ed heritage, for a daughter’s son has no concern 

with these while there is a son’s son, by reason of the texts, viz . : 

“The debts are to be liquidated by sons and son’s sons,” — and — 

“ Therein the ownership of both the father and the sons is equal,” 

tho latter text being relative to the grandfather’s property. Hence 
the acts here aro spiritual ones, namely, the performance of the 
sraddhas, by reason of the text of Vishnu, namely, — “In the perform- 
ance of the funeral obsequies of the ancestors a sou’s son and a 
daughter’s son arc alike.”® Thus a daughter that confers only 
spiritual benefits through tho instrumentality of her son is inferior 

Maim, 1X» 130#, ■. *"Hot fo-mad, 

« Bnlmspatij XXV. 56. * XIII. 50. 

Vishnu, XV. 47# 
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to a son that renders benefits by means of his sons and confers 
spiritual as well as temporal benefits, Nor can it be said that thus 
a daughter who is begotten by a man himself is nearer than the wife, 
and as such is entitled to take the estate in preference to tho wife. 
Because the wdfe who by her corapaniouship assists the husband in 
the performance of the ceremonies enjoined in the Vedas, such as 
the consecration of the sacred, fire, and v/lio reriders both spiritual 
and temporal benefits by being the means of lineage, and by being 
the instrument of satisfying the human end called desire, and who 
is extolled as half the body of the husband, — is certainly superior 
to a daughter. Hence the term ^in default of the sons^ is to bo 
taken to indicate the failure of the wife also, by reason of the previ- 
ously cited (Ft. I, § 4) text of Vishnu and this text of Yogisvara 

Although the father who is the object to whom funeral oblations 
are addressed by the son, and who as such conduces personally to 
the spiritual benefit of the son, is nearer than a daughtei*, and hence 
the text, viz.j — “The father or the brother shall take tho estate of a 
sonless person — should properly be applied, previously to tho 
daughter's succession; still she is preferable by reason of the 
proximity of body as ordained in the text, — “ when there is himself 
in the shape uf a daughter, — and it is in her default that 
the above text is to be applied, because from the use of the particle 

(in the above text), it appears that no stress is intended to bo 
put on the order. ■ 

2. Jimutavahana, however, while discussing tlio daughter's 
succession, says : Since the perpetuating of tho lineage is stit forth 

as the reason for her succession ; and since, of tho de.scoiid{uU.s he 
who offers oblations benefits the deceased, but he wdio preserUs no 
oblation does not confer any benefit, and there being no distinction 
between the failure of offspring and having offspring other tliau 
those that conduce to the spiritual benefit ; honco a daughter who 
has or who is likely to have male issue is entitled to tlie iiihoritaiicu; 
and consequently the opinion of Bikshita is to be accepted, viz,, a 
daughter wdio is barren or who is widowed or who is mother of 
daughters alone, and as such, is not likely to have male issue, is not 
entitled to succeed.^^ 

This too is open to criticism ; since he himself maintains the 
preferential right of the maiden daughter in tho passage,—' First 
of all the maiden daughter alone succeeds to the estate of the father ' 
—upon the authority of the following text of Parasara, namely,— 
" Let the maiden daughter, and in her default the married daughter, 
take the property of a sonless deceased person,” and of the f olio w- 
ing text of Devala, namely,— "And to the maiden daughter shall 
be given the father’s wealth (and) nuptial property.”" But at that 
time there is no certainty that she will give birth to male issue ; 
and since what has been set forth as the reason for her succession 
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may roasoiiably be taken to be intended to ixidicate only the greater 
proximity. Moreover he himself shows exceptions to what beholds 
to be the reason by laying down the succession of a daughter who 
has or who is likely to have male issue on failure of the maiden 
daughter. Therefore, agreeably to what we have said, the reason 
(as set forth in the texts) is to be explained to intend proximity. 

3. Dharesvara, Devasvami, Devasata and others, however, in 
order to avoid a conflict of the texts ordaining the daughter's succes- 
sion with the following text, viz ,, — The father or the brothers shall 
take the estate of a soilless person, — say, that the texts establish- 
ing the daughter’s succession (in preference to the father), &c., refer 
to the appointed daughter {puttrikd ) ; in her default, however, the 
father and the rest are heirs agreeably to their order. 

This is very unsound. Since the appointed daughter is placed 
in the category of subsidiary sons by the following text of Yogisvara, 
namely, — The legitimate son is one born of a lawful wife : similar 
to him is the puttrikdsnta appointed daughter or her son)’’ — 
and by the following text of Vasishtha, namely, — The son of an 
appointed daughter is known as the third (subsidiary sori) ; ’’—and 
since, by reason of the text of Manu, namely,—'^ Not brothers nor 
the father bat the sons (primary and subsidiary) take the estate of 
the father,”— an appointed daughter, like the other subsidiary sons 
such as the wife’s son, succeeds to the inheritance in spite of the 
wife ; therefore, a fortiori it follows that she succeeds when there 
is no wife. Hence the above texts would be liable to objection on 
the ground of being umiGCOssary, if they bo interpreted to refer to 
an appointed daughter,* also it would be unreasonable to assume 
without any cause that the texts whereof the terms include all 
daughters without any qualiflcation, are relative to a particular class 
(of daughters, viz,, the appointed daughters). Moreovet-, the suc- 
cession of the appointed daughter is declared (by Brihaspati) in the 
text,— A daughter, like a son, springs from every limb of the 
father, &c.” — which is, agreeably to your contention, relative to the 
appointed daughter; the very same thing is again ordained by the 
very same sago in the text, — An equal (daughter), espoused by (a 
person of) an equal (class), chaste and following the wishes of the 
husband, appointed or not (expressly) appointed, she takes the 
property of the sonless father hence it would have to be assumed 
in order to avoid tautology, that the one text is merely explanatory 
of the other : (in our opinion) however, there is clearly no tautology 
the one text being general in its application and the otlier, particu- 
lar. ^ An equal daughter’, means, a daughter of the same class with 
the father: ‘^espoused by an equal’, i,e., by a person of the same 
class; Jimutavahana says that this excludes those espoused by a 
person of a superior or inferior class, for it is ordained that a*son 
born of her cannot perform the srdddha of the maternal grandfather 
of a superior class ; but this is not acceptable, since a damsel of a 
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superior class cannot be married by a man of an inferior class; 
therefore the term 'by an equar is to be taken to be mtencled to 
exclude one married to a person of a superior class. 

Nor can it be argued that Narada has laid down as a general 
rule that all the daughters, including the maiden, who are destitute 
of the father and the brothers, are incompetent to inherit the estate 
of the father, for he says,— ‘'It she has a daughter, the patejmal 
share is ordained for (the latter^s) maintenance; she shall enjoy the 
share till her marriage; afterwards the husband shall niaintain her ^ 
— ' she ^ (in the first line) relates to a soilless widow, as the text is 
declared with reference to her ; hence if such a widow has a daughter 
then her paternal property is ordained merely for tlie purpose of her 
maintenance, consequently until her marriage she obtains her pater- 
nal share solely for her maintenance, ' afterwards ic., snbsec|Uont 
to her marriage the husband shall maintain her; therefore also the 
residue of the property after defraying her maintenance during that 
time, may be resumed from her : the suceession, however, of the 
daughter, to the father^s property, with the power of disposing the 
same according to pleasure cannot at all be contended for. And that 
hence all the texts which establish the daughter’s succession to the 
father^s estate must be admitted to refer solely to the appointecl 
daughter, as laying down an exception to what is declared in the 
above text ; for otherwise if both the classes of texts referred gener- 
ally to all daughters it would be difficult to reconcile them by 
considering one as laying down a general rule, and the other an 
exception to it : therefore the opinion of llluiresvara and others 
ought to be accepted as correct. 

This contention would have been correct bad the text of Narada 
referred to the estate of a separated person. Brit having regard to 
what precedes and to what follows (the above text in the Institutes 
of Narada) it clearly appears that this text refers to the pro])erty 
of one who was joint or reunited. Hence the texts whicli lay dow’n 
the succession of the daughter without any qualification, to the 
estate of the fathei’, in default of the wife, embody a rule not 
provided anywhere else which is applicable to the property of a 
separated person, but they do not provide an exception; consequently 
we do not see any reason whatsoever for considering these texts as 
referring to the appointed daughter alone. 

Jimutavahana sets forth the text of Devala, viz ., — " To the 
maiden daughters shall be given, &c.' — as an autlioi’ity for establisli- 
ing the right of the maiden daughter to succeed to the entire estate 
of the father. But this is inconsistent with what is said by him in 
another place; for this very text is cited by liim as an authority 
for allowing, on partition during life, to the maiden clauglifeers, 
property sufficient for their marriage. That too luis been refuted 
by us before. 
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4. Amongst the daughters also, first let the unmarried 
daughters take the paternal property : in their default the married 
daughters ; amongst these also,^first the unprovided ones, and on 
failure of them the provided ones; all in the same predicament, 
however, take the property dividing it equally. This rule is settled. 
Accordingly, K^tyayana says, — The wife who is not unchaste, 
gets the wealth of the husband ; in her default, the daughter if she 
be then unmarried.^^^ Gautama ordains,— ^^ Woman^s property goes 
to daughters unmarried and unprovided.^^^—^ Unprovided^ means 
indigent. Although ^ woman^s property \ is here mentioned, still 
the reason being the same, the text is applicable to paternal 
property also. But it is not reasonable to say that the term 

unprovided means, destitute of offspring by reason of barrenness 
and the like; for her succession (in that order?) is not proper, 
inasmuch as she cannot confer spiritual benefit by means of sons. 

5, The author of the Smritichandrikd explains in the following 

way the previously cited text of Brihaspati, namely, — An equal 
(daughter) espoused by (a person of) an equal (class), chaste, and 
following the wishes of the husband, appointed or not (expressly) 
appointed, she takes the property of the sonless father : — The first 
four adjectives refer to a daughter who takes the wealth after the 
wife; the remaining two adjectives qualify a daughter succeeding 
in preference to the wife. The substantive puttfiM or the appointed 
daughter is to be supplied to the adjectives ^ appointed or not 
(expressly) appointed ^ ; the substantive * daughter^ is to be supplied 
to the other adjectives. The particle ^ or ^ marks an alternative 
applicable to a determinate different state of things. Thus the 
meaning is as follows: The twofold appointed daughters are 
entitled, in preference to the wife, to take the property of the father 
destitute of legitimate sons ; and the daughters who are qualified by 
the adjectives ^ equal % &c., succeed on failure of the wife. Thus in 
default of the wife, when there are daughters provided as well as 
unprovided, married as w^ell as maiden, then first, the maiden 
daughter alone succeeds, for the father was bound to maintain her ; 
in her default, a married daughter who is unprovided (succeeds) , 
for though the husband is l)ound to maintain her, still she is 
unprovided by reason of the husband^s inability to maintain her; on 
failure of her, even a provided daughter qualified by the attributes 
^ equal &c., takes the property agreeably to the propinquity 
previously mentioned. ■ 

Others, ho'wever, having admitted that the term ^ appointed ^ 
means the piiUrihij and the term ^ not appointed^, any other 
daughter, and that the particle ^or ^ indicates indifference, explains 
without supplying any substantive that the whole text refers to any 
daughter, because the pronoun : ^ she ^ ■ relates to the daughter 
without any qualification, (iis used in^he - preceding text). ' 
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’ “ .6* The plural' number in the term ^daughters ^ (in lajua- 
Talkya^s text) is used for the purpose of showing that the shares 
of the daughters of the same class are equal, but the shares of the 
daughters of different classes are distinct agreeably to the order 
of their classes. 

Here ends the succession of the daughters. 


PAET HI. 

1, On failure of daughtei's, the daughter's son (becomes heir) ; 

for the term ‘also^ (in Y^jnavalkya^s text, — ^and the daughters 
also/ — indicates the inclusion of what is not expressed. Accord- 
ingly, Vishnu says, — ^^On failure of descendants such as the son 
and the son^s sod, the daughter’s sons obtain the property ; for, 
in the performance of the funeral obsequies, the son’s son and the 
daughter’s son arO alike.” ^ The term ^on failure of the descend- 
ants such as the son and son’s son indicates the failure of lieirs 
down to the daughters. Also Mariu says, — (If a daughter) 
■whether appointed or not appointed brings forth a son by her 
marriage with a person of equal class; in him, the maternal 
grandfather has a son’s son : he shall offer the funeral oblations and 
inherit the wealth.’^ ^ — gy ^ ^ son’, it is shown that 

as a;son’s son succeeds to his paternal grandfather’s estate in default 
of sons, so the daughter’s son in default of daughters. Also 
Brihaspati says, — As her ownership arises in the father’s wealth, 
although kindred exist; in the very same way, her son also obtains 
the estate of the mother’s father.”^ The meaning is : — As ’/.d., 
through the funeral oblations offered by .the daughter’s son,* the 
daughter becomes heiress of her father’s estate ; ‘ in the very same 
way’, i.e., through the selfsame offering of oblations, the daugli tor’s 
sons .also become the owners of the maternal grandfather’s wealth ; 

although kindred’, he., the father and the like ' exist 

2. It cannot be said that this text (of Brihaspati) refers to the 
son of an appointed daughter ; because the pronouns ^her ’ and ^her 
son’ relate to the unqualified daughter mentioned before. Accord- 
ingly, Mann also has declared the right of succession to the inaternaJ 
grandfather’s estate, of the son of a daughter without any quali- 
fications, thus,— '"The daughter’s son indeed, shall take the entire 
estate of the (mother’s) sonless father; ho alone shall offer two 
oblations to the father and the maternal grandfather. Between a 
son’s son and a daughter’s son, in this world, there is no difference 
in law ; since their mother and father are sprung from his bod')^.”'^ — 
The term father is to be interpreted as the mother’s IVitliai*, 
accordingly the term ' maternal grandfather ’ is subsequently stated .* 
or (it may mean) as he takes the entire estate of his own father so 
also of the mother’s father who- leaves no male issue, by reason of 
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his personally performing the duties of Ms son ; tMs is expressed in 
the passage^ ^ he alone, &c.^^ the meaning is, to his own father and 
the mother^s father: the terms ^ mother^ and ^ father^ are not to be 
eotmtrued respectively, but the proper construction is that the soMs 
sonhs father and the daughter's soMs mother are sprang from the 
body of the proprietor. . 

3. Some commentators, however, taking the text of Vishnu, 
viz ,, — On failure of descendants such as the son and the soMs son, 
— in its literal acceptance, say that the daughter's son succeeds 
in preference to the widow and the daughter. This is to be rejected, 
because it would be in conflict with the text of Yogisvara, and 
because the inferiority of the daughter’s son to the daughter is 
indicated also in the text of Brihaspati, namely in the very same 
way her son also/’® 

Thus ends the succession of the daughter’s son. 


PAET lY. 

L On failure of the daughter’s son, ^ the parents ’ {pitarau) 
take the estate. 

2. On this subject it is said in the Mitakshar^ Although the 

order in which the mother and the father succeed to the estate 
does not clearly appear (from the term pitamu in Yajhavalkya’s 
text) since a conjunctive compound is declared to signify simul- 
taneously the sense of the component words, and the uni-residual 
compound (in which one of the words is retained and the other is 
suppressed) is an exeeptiomil form of the same; yet, as the word 
* mother’ stands first in the phrase whereof the uni-residual com- 
pound is the result, and is read first in the form other than the uni- 
residual, mdta-pitarau, or ^the mother and the father’ ; therefore 
the order of the souse, as dediicible from the order of reading, should 
not bo rejected, when there is an inquiry concerning the order of 
succession; hence the mother takes the estate of her soilless son, 
in the first instance; and, on failure of her, the father. Besides, 
the father is a common parent to other sons, but the mother is not 
so; hence her propinquity is the greatest. And Manu has, in the 
text, — To the nearest saphula the inheritance next belongs”'^ — laid 
down the rule that even amongst the samanodakas and 

the like, the greatness of propinquity determines the right of 
succession. Consequently, where there is this question for deter- 
mination, there is nothing to prevent the application of this text (of 
Manu) to the present case also. 

3. Thoronpon, the author of the Smritichaildrika makes the 

following refined observatioiivS : There being no indication of order 
in the text, — ^^’ITiero are two sacrifices,” (or mrasmtaii ^ 
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one ia honor of the goddosB 8>arasvatip the other in honor of the 
god /S^rasvw)-*— it is established in the fifth chapter (ot the Mimdrasa) 
that the order of performing the sacrifices is regulated bj the order 
of the hymns (called 'ydjya^) ; but it is not established that any 
indication of the order arises from the uni-residual compound itself^ 
{viz^y sdrasvataii) . Similarly 5 in this instance too^ other authority 
ought to be searched for establishing the order of succession; if 
there be no other authority^ then it is reasonable to say that both, 
the parents take the estate, dividing it in equal shares, for, as in 
the conjunctive compound so in the uni-residual form, the conjunc- 
tion of the two words is expressed. As for what has been said (in 
the MMkshara), namely, ^ that it is proper that the mother should 
succeed in preference to the father, by reason of her greater or 
less propinquity, inasmuch as the father is common to even the 
sons of the step-mother but the mother is not so ’ ; — thu/t too is not 
consistent with reason. Since there cannot be greater or loss 
propinquity of the mother and the father to their offspring; for 
although the father may beget other sons, still he is equally with the 
mother, the parent of an offspring ; since causality (of the parents 
in begetting a child) cannot be considered to exist separately in 
each parent (but exists jointly in both). Nor can it be argued that 
the estate if taken by the father may descend even to step-brothers, 
but if obtained by the mother, it will go only to the whole brothers ; 
therefore the mother sueceeds (in preference to the father) . Because 
siich propinquity being the standard whereby the succession of the 
brothers and sisters is determined, cannot reasonably be taken to be 
the criterion for determining the >succession of the mother in pre- 
ference to the father ; and because propinquity is of no consequence 
in this case, where co-equality is expressed by the uni-residual 
compound which is an exceptional form of the conjunctive compou,iKL 
Indeed whore the question concerning the order (of succossion) 
arises, there propinquity determines the order, and not otherwise. 
Hence the right of the parents being co-equal they shall take in 
equal shares the estate of a son without issue. This is maintamed 
by Srikara. But ifc is not reasonable. For the joint succession of 
the father and the mother cannot take effect, inasmuch as the 
independent right of each of them appears from the texts — ^^Tlio 
father shall take the estate of a sonless person,’^ ^ — and' — indeed 
the mother shall take the estate of a person who departs for lieaveii 
without leaving male issue appears that rico or 

barley is a means (of something) independently of each other, it does 
not follow that their mixture has the same affect. Some (com- 
mentators) say that the mother is entitled to succeed first, because 
she confers a greater amount of benefit by bearing the child, by 
nursing it, and by the like acts, and because it is laid down that, 
— The mother is entitled to reverence a thousand times more than 
the father.^' This too is nothing; since the father also confers 
benefits in various ways, by performing the initiations, by fornisMng 
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the means of maintenance^ &c./ and since it is contrarily laid down 
tliat — tliese again the father is superior, because the seed is 
declared to bo superior.” ^ If the reverence alone due to a person 
had had any effect in determining the succesiion, then the spiritual 
preceptor would have succeeded even in preference to the father, 
inasmuch as it is declared that — Of the parent and the preceptor 
of the Vedas, the preceptor is superior and the paternal grand- 
father, the paternal uncle and the like would have succeeded in 
spite of the brother and the brother’s son. 


4. Jimutavahana, however, says: ®^From the term ‘the 
parents’ or pUarau (Pt. 1, section 1) it appears that the father is first 
in the order; since by the radical word (whereof the dual 

number in the nominative case is pitarau) the father is first 
suggested; and the dual number suggests that) the term pitarau is 
the result of the uni-residual compound in which one word has been 
suppressed, but as this compound cannot reasonably be taken to be 
one of two similar words, (meaning two fathers) therefore in con- 
formity with what has been declared by Vishnu, Manu and others, 
it is ascertained to be one of two dissimilar words ; and then the 
mother is suggested. Hence what is said by Srikara, namely, that 
‘ the mental apprehension of an order (of succession) can take place 
only when there is an expression of sneh order, hence the expres- 
sion of order being wanting, the apprehension (of the same) cannot 
take place’, and the reverse order as maintained by Vijuanesvara, 
are not consistent with reason.” 


5. Hence when there is difference as to the order to be reason- 


ably deduced from the term or Hhe parents’, the order as 
declared in the text of Brihat Vishnu ought to be accepted. And 
in that text it is first said that * it devolves on daughters audit is 
then stated that ‘ if there be none, it belongs to the father ; if he be 
dead, it goes to the mother The author of the Mitakshar^, how- 
ever, certainly manifests a gi’eat deal of thoughtlessness when he 
first of all cites this text of Brihat Vishnu, adopting the above 
reading, and then relying upon mere reason contrary to it, con- 
cludes that among the parents the mother succeeds in preference 
to the father. The daughter’s son again being included in the 
category of ‘daughters’ has not separately been mentioned by 
Brihat Vishnu, therefore it is to be observed that the default of 
daughters indicates the default of the daughter’s son also. Hence 
the ctmclnBion arrived at by many commentators such as the authors 
of the Sraritichandrik^, the Madanaratna, the Kalpataru, the 
Eatnakara and the Parijata, is that it is only in default of the father 
that the mother succeeds to the estate of a son without male issue* 


Vachaspati, however, reads- the text of Brihat Vishpu in the 
following way, namely, — ‘ if. there be none, it ^goes to the mother ; 
il she be dead it belongs to the father ’*— and thus comes to the same 
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conclusion as in tlie Mitdkslaara. But tMs is undoubtedly orroiieouB, 
as this reading is not met with in any other work. 

6. Also the argument in the Mit5.ksharii, namely, as the word 
' mother' stands first in the phrase whereof the uni-residual com- 
pound is the result "—it is said to be erroneous ; for the rule that the 
term "mother' must stand first, is not applicable to the phrase 
which is reduced to the compound, since that rule is laid down by 
grammarians with regard to the compound, but not in respect of 
the phrase to which the compound is resolvable. We now proceed 
to remove this and other objections raised by others against the 
reason assigned by Vijnanesvara. The proposition, however, tlmt 
a conjunctive compound signifies simultaneously the sense of tlie 
component words, has been refuted at great length in the Viirtika 
and the Tantraratna while dealing with the subject of the construc- 
tion of sentences. But as regards the construction with any other 
word in the sentence, the conjunction of the component words is 
grammatically conveyed by the conjunctive compound; hence in 
the passage, the parents (pitarau) are heirs ", although the gram- 
matical construction (of "the parents' with the other words) is 
simulfcaneous, still there can he no defect in the sentence men if 
there be in reality an order between the two parents. This being 
admitted by Snkara and all others, all this may be solved. ^ Kow 
since in the forms (of the compound) other than the uni-residual 
one, namely, mdta pitamn, w.di. mdtam pitaTau or ^ the mother and 
the father', the term "mother' takes its place first; and since, if the 
complete and the uni-residual forms of the conjunctive compound 
had not been capable of conveying the same idea, the optional use 
of either form would not have been directed ; therefore it should be 
admitted tliat by the uni-residual form also, the same idea is 
conveyed in the same order. And although the nilois not authori- 
tatively laid down that the term "mother' must stand fii'st in tljo 
phrase into which the compound is resolvable, yet it is certainl}* 
established by the uniform practice of all commentators; since no- 
where is the compound pitanm found resolved into the phrase " thit 
father as well as the mother', hut always into the phrase " the mother 
as well as the father'. Hence by a reason of the maxim that " even 
a minute distinction may lead to a conclusion this too may effect the 
determination (of the order of succession). It may be that what has 
been said by the author of the Mitakshara is with this intention. 

Although the causality of the parents in the produeiicm of a 
child does not separately exist in each parent, still the greater pro- 
pinquity of the mother, deduced from the consideration that the 
father may be a common parent to other sons but the mother is not 
so,— has been said (by Vijnanesvara) with referoDco to that con- 
sideration alone* There are certainly the attributes of (the one's) 
bemg common and (the other's) being not common, arisins: froni 
relationship and consisting (respectively) in the tardiness and the 
facility of realising the notions conveyed by the (correlative) terms 
(« father ' and " mother ') ; for it is so felt. 
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'Wlieu no order is indicated •bjr tbe grammatical meaning of 
the passage, wherefore then is an order in fact assumed ? ’—This 
argument of Srikara, however, which the authors of the Smrith 
chandrika, &c., also had to meet, is refuted on the ground that an 
enquiry into the order arise, inasmuch as the independent right (of 
each of the parents) is laid down in other texts. 

7. All that remains is the conflict with the text of Brihat 
ViHlinn, which it is difficult to answer. That also we proceed to 
reconcile as far as we are able to do. Now we find that there are 
conflicting texts establishing the comparative reverence due to the 
father and to the mother. These mmst be i*econciled by referring 
them to different cases. Thus, the following texts and others to 
the same effect establish that higher reverence is due to the mother ; 

The preceptor of the jVedas ten times more than the tutor, 
the father hundred times more than the preceptor, but the mother 
a thousand times more than the father, is entitled to reverence/’^ — 
and— The mother is entitled to a greater degree of piety by reason 
of hei' bearing the child and nursing it ; while texts of Smriti, 
such as — ^*Of these two, again, the father is superior, because 
the seed is declared to be superior,^’ ^ — and fact like the following 
related in the Puninas, namely — that Parasurama, in compliance 
with the order of his father, beheaded his mother, and that Rama, 
although prevented by Kausalya (his mother) did, in obedience to 
the command of his father, renounce the throne and retire to the 
forest, — show that higher reverence is due to the father. 

And the way in which these may be reconciled is this : Wlien 
the father is endowed with all tlie qualities entitling liitn to the 
greatest veneration, as is described in texts like the following one 
of Yogisvara, namely, — A father is entitled to the highest vene- 
ration, who having performed the initiatory ceremonies, instructs 
the son in the Vedas and when the mother is devoid of all those 
virtues which constitute chastity, such as obedience to the husband ; 
then, of these the father is entitled to higher respect than the 
mother. If, however, the mother is like Arundhati, endowed with 
all the virtues of chastity, and the father is merely the progenitor 
then in such a case tlie mother is indeed entitled to greater respect 
than the father. Likewise, from the story of Ohirakarikd in the 
Mahabharata also, this distinction appears as the purport of that 
story. Henco in this instance also, the succession to the estate of 
a son without male issue, which, as laid down in the texts of Mnnu 
and other sages, appears to devolve in the first instance on the 
mother according to some (texts), and on the father agreeably to 
others, —ought properly to be reconciled in this way alone. Thus, 
Manu says,—*^ The mother shall obtain the property of a son dying 
without male issue, and if the mother be dead, then the father’s 
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mother shall take the estate Brihaspati says,~^^The mother 
shall take the estate of a deceased son who leaves neither widow 
nor son, or a brother (shall take) with her permission:''^ again, 
Mann says,— The father or the brothers alone shall take the 
estate of one leaving no male issue the text of Brihat Vishnu, 
cited before, lays down, that '^if there be none, it belongs to the 
father; if he be dead, it goes to the mother:" and in the text of 
Yogisvara is used the term parents ", which, according to 
Vijnanesvara, signifies ‘ first the mother and after her the father', 
and according to others, the joint succession of both the parents, or 
the priority of the father. There being this diversity, (the recon- 
ciliation is, that) the mother succeeds in preference to the father, 
if she be entitled to greater reverence than the father ; but she is 
postponed to the father, if she be entitled to lesser reverence than 
the father. And it is reasonable that a mother who confers greater 
benefits than a father who does not provide with the means of 
maintenance and the like, should take the estate : and that a 
father who furnishes the means of maintenance and the like, and 
consequently renders the greatest benefit by rearing and by 
providing with the means of subsistence for life, should take the 
estate (in preference to the mother). It should be particularly 
noticed by the learned, that it is thus that all the texts and all th© 
commentaries become reconciled* 


PAET Y. 

On failure of the parents the brothers take the estate. 

Although it appears from the text of Sanklia and Paitlunisi, 
namely, — ^^The wealth of a sonless person who departs for heaven 
goes to the brothers; if there be none, let the parents take, — 
and from the text of Mauu, namely, — Or the brothers alone " — 
that the brothers succeed in preference to the father; and it ap- 
pears from the text of Manu, namely, — ^^And if the mother too bo 
dead, the father's mother shall take the estate"-— that the paternal 
grandmother is entitled to succeed in preference to the brothers ; 
still in order to avoid a confl,ict with the texts of Yogisvara and 
Brihat Vishnu which lay down, the order of succession, it is to be 
held that the above texts lay down merely their right of inheritance ; 
and that with a view to intimate that there is no conflict mtli the 
above order, Manu and Paithmisi employ the term ^or ' thus, or 
the brothers alone " and ‘^or let the senior wife take otherwise, 
if they were heirs of equal position to use the particle ^'or' would 
be extremely unreasonable. This is the opinion of the author of the 
Mitakshara and many others. 

But the author of the Kalpataru says When there are the 
widow and a brother, then the chaste widow who is competent to 
perform, the funeral obsequies and the like, succeeds iirst, but one 
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who is nob so^ succeeds after the hrother and the father : but when 
there are the fatJier and a brother, then the property which was 
acquired by the father, grandfather, &c,, and which on partition was 
.allotted to the son, goes to the parents if the son dies' without male 
issue ; but the property which was acquired by him without using 
paternal property devolves on the brother notwithstanding the 
parents. 

But it appears to me that in the text of Mann, namely, — if 
the mother too be dead the f ather^s mother shall take the estate — 
and in the text of Sankha and Paithinisi, namely, — if there be 
none, let the parents take — and in the text of Devala, namely, — 
dlien the uterine brothers shall divide (amongst themselves) the 
heritage of one leaving no male issne ; or else the equal daughters j 
or else the surviving father ; the brothers of the same class, the 
mother or the widow, agreeably to their order : in default of all 
these, those kinsmen {hulyas) who dwell together shall take,^^^ — 
order is expressed by the terms ‘ dead \ ^ in his default and ^ agree- 
ably to their order h Hence it is not at all a perfect reconciliation 
to say that the texts of Yogisvara and Vish:Qiu being alone declara- 
tory of the order of succession, and the other texts being intended 
to show merely the right of inheritance, no objection can arise from 
the assignment of positions (to these heirs) in the latter texts, 
contrary to those in the previous ones. But as in the instance of 
tho wife's son and others, the conflicting order expressed in the texts 
of law has been reconciled with reference to their possession or 
want of good qualities and to their friendliness or animosity towards 
the legitimate {aurasa) son ; so here too in the chapter on Partition 
of Heritage, the description of the sons, &c., conferring benefits 
upon tho father, &c., or the description of the possession or want of 
good qualities, can have no other object, like the description of 
comparative propinquity. Hence any conflict of texts with regard 
to the order of succession is to be reconciled with reference to tho 
possession or want of good qualities, and to the greatness or small- 
ness of benefits conferred upon the proprietor. Any other reconci- 
liation is not acceptable as being imperfect. Similarly in any 
instance in the sequel. Thus everything is consistent. 

2, Amongst the brothers also, first the uterine brothers 
(succeed). Because it is laid down by Manu in the text, — ^‘^To the 
neo^rest sapinda the inheritance next belongs '' — and by Brihas- 
pati in the text — When one has many jndtis (or kinsmen,) 
sahiilym as well as hdndhdms ; he who is nearest among these shall 
take the estate of one leaving no male issue — that the greatness 
of propinquity is alone the criterion (of succession) in the absence 
of special provision ; and the remoteness of half brothers is caused 
by their mother. But the term ^ brothers ^ being used without 
any qualification, the half brothers succeed in default of uterine 
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brothers. This is elearly stated by the author of the Saiigraha, 
thus,— If there be two classes of brobhers, namely, whole l)rofc1iors 
and half brothers, then the whole brothers take the estate notwith- 
standing the half brothers/^ 

Thus ends the succession of brothers. 


PAET VI. 

L In default of brothers, "their sons^ le., the brothers’ sons 
are heirs. Nor can it be said that since by the term ^likewise ’ in 
the passage "likewise, their sons similarity between the brothers 
and the brothers’ sons is indicated ; and since it has been declared 
that^"" Among those, howeYer, whose fathers are different, the 
allotment of shares is according to the fathers therefore on 
failure of the parents, let them both jointly take the estate. 
Because, for fear of conflict with the text of Vishnu, the term 
" likewise ’ is to be taken to convey the same meaning as the term 
"and’. Otherwise, as the term likewise’ might as well be con- 
strued with what precedes, wherefore could not joint succession of 
the parents and brothers take place ? If it be said that it does not 
take place by reason of its conflict with the text of Vishnu — the 
same may be said in this instance as well. And the meaning of the 
text, "" Among those, however, whose fathers are different, &c.” — ' 
is this ; when on the death of a brother their right takes effect, Le., 
when any brother dies without leaving male issue and the right of 
all the surviving brothers accrues to the estate left by him, but if 
prior to the partition of the estate any one amongst these also die, 
then his sons would have become entitled to equal shares with their 
uncles, but (agreeably to the above text) they are all to take that 
share only which their father would have taken on partition, and 
not each a share equal to that of an uncle. Because, while a brother 
is alive, his sons have no right to the estate of their uncle ; since it 
is declared in the text of Yogisvara that ^"in the absence of the 
preceding one, every succeeding one is heir and since in the text 
pf Vishnu, namely,— ""On their default it goes to the brotliers’ 
sons, the failure of brothers is expressed, as the pronoun " their’ 
relates to the term "brothers 

2. Amongst the brothers’ sons also, the sons of the iiterino 
brothers, by reason of their greater propinquity, succeed in tlie first 
instance ; in their default, the sons of half brothers. And tliis m 
reasonable ; because a son of a half brother presents the pinda to tlie 
(deceased) proprietor’s father and to his own paternal grandmother, 
omitting the proprietor’s mother, therefore he being ‘inferior to a 
uterine brother’s son succeeds after him. Nor can it bo argued that 
inasmuch as the three ancestors together with their wives aro the 
objects to whom the funeral oblations are addressed, therefore tlie 
rival mother and the like also are included. Because the terms 

■ i TaJSavalkya, 11. 120. a Yajilavalkya7ll.'l8^~^^ ' 

3 yishnu, XyiL 9. 


421 




LAW OP SUCCESSION #0 T?HE -ESTATE^ ETC. 

niotlier ^ jmcl tlio like signify primarily one^s own parent^ tke 
failier\s parent^, and tlie grandfather^s parent ; and these as such are 
(Icehirod to bo th.o objects to whom oblations are offered ; thuS; it is 
ordained^ — ^^^The mother partakes of the funeral oblations consist- 
ing ot food with her own husband ; also the paternal grandmother 
witli lum owTi^ and with her own the paternal great-grandmother/^^ 
The. offering of oblations to the rival mother and the like^ rather 
follows from what is declared in the text., viz.y — Those men as also 
woincm who die without male issue ; to them also should be offered 
oblations a,ddressed to a single individual, but not such oblations as 
arc presented on parua occasions/^ ^ Besides, all persons beginning 
with the son are competent to perform the ceremony of the srdiddha 
in lionor of the forefathers with their wives, and there are not 
always the rival mother and the like, therefore it is reasonable to 
hold tliat the rule of presenting oblations to the ancestors with their 
wives includes only the mother and the like, so that there might not 
bo the objection of uniting what is constant with what is accidental. 

Thus ends the succession of brothersbsons. 

PAET YU. 

1 . On failure of the brothers’ sons, (the heirs are) the ^ gentiles^ 
{goimjaa) who are to be taken to be other than the father, the 
brother and his son that have been previously set forth, by reason 
of the rule of ^the bulls and the beeves b 

Vijiianesvara says : — The gentiles are the paternal grand- 
mother, the sapindas (or persons of the same family or gotra 
connected through the pinda or body), and the samanodakas (or 
persons of the same family other thaii the sapipdas. Of these the 
patexmal grandmother succeeds in the fii’st instance. Although it 
•would appear from the text of Manu, namely, — when the mother 
too is dead, the father’s mother shall take the estate”,'^— that the 
succession of the paternal grandmother takes place immediately 
after the mother ; still she cannot reasonably be placed between the 
settled series of heirs from the parents to the nephew : and there is 
no reason for postponing her further, in spite of her superiority (as 
set forth in the text of Manu) : hence it is only after her that th© 
paternal grandfather and other gentiles succeed. 

2. On this subject the author of the Smritichandrika says : — 
The term gentiles’ or gotrajds (or those descended from the gotra or 
family), being a uni-residual compound of similar terms, denotes 
males only, Init not females. For a ierm is taken to be a uni-residu al 
compound of dissimilar terms, when it is shewn to be so by the pur- 
port as understood from other evidence such as the association with 
another sentence, just as in the passage, Bring two chickens, 
which will make a paif ; but there is no such evidence in the 



I 11. Colo. Dig., 56b CCOOXXXn/.. ' KlSohtQxmA, 

3 Manu, IX. 



Also Jimutayahana says And Yajnavalkya makes uso of tlio 
term gotrajds or gentiles for the purpose of showing that the 
daughters’ sons of the father^ &Ck^ who are descended fi‘om the same 
gotm, become heirs in the order of their nearness with reference to 
the offering of oblations ; also for the purpose of excluding the 
wives of sapindaSj they being not sprung from the same gotra, Ac- 
cordingly Baudhayana^ having in the previous text^ said;, a 'woman 
is entitled to”^ declares^ — ^^not to the heritage;, since a text of the 
Sruti ordainS; Svomen are devoid of the senses, and incompetent to 
inherit”’*^ The construction is that a woman is not entitled to the 
heritage. The succession of the widow and the like is not oppoBcd 
(to the above interpretation) inasmuch as that is expressly declared, 

3. That is not good. ^ Since in the text of Mann and others, 
cited before, the succession of the paternal grandmother has 
expressly been laid down ; therefore even if the text of Yogisvara 
be,^ consistently with^ those texts, considered to include her by 
taking the term ^ gentiles ’ or gotrajds to be a uni-residual compound 
of dissimilar terms, there would be no conflict with the (above 
mentioned) Sruti which may be held to refer to women othoi* than 
the paternal grandmother. 


Apastamba, II, 6,14, 1, 


Baadbajana, IL 2, 8, 
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present instance. On the contrary, the association with the terms 
^brother’s sons’, &c., shows that the male gentiles alone are intended. 
Besides, the succession of the widow, the daughters and the like 
being specially laid down, the text of Sruti, namely, 1 here fore 
women are devoid of tbe senses, and incompetent to inherit ’ 
may be explained to refer to other women than those (with regard 
to whose succession there are special provisions) ; but in the case of 
the gentiles and so forth, the supposition of the term being a uni« 
residual compound of dissimilar terms, ought rather to be rejected, 
in order to avoid a CjOnflict with that text. Accordingly,^ while 
explaining the text of Apastamba, namely, — The father during his 
life may divide the heritage among the sons,”^ — the commentator 
says, ^ may divide the heritage among the sons only, not among the 
daughters, they being females ’ ; and then goes on to say, — Although 
here the term ^ sons ’ may be made to include daughters, by 
considering the term ^ sons ^ to be a uni-residual compound of sons 
and daughters, upon the authority of the aphorism of Pinini, 
namely, — The terms ^ brother ’ and ^ son ’ (may be compounded in 
the uni-residual form) with the terms ^sister’ and ‘^daughter (re- 
spectively) j yet the males are heirs and not the females, by reason 
of the following text of Sruti,— ^Therefore women are devoid of 
the senses, and incompetent to inherit.” The intention of tie 
commentator is, that although there is authority for taking the 
term ^ sons’ to be a uni-residual compound of dissimilar terms, still 
in the instance under consideration, it is not taken to be so, by 
reason of conflict with the text of Sruti and by reason of the absence 
of anything suggesting that purport. 
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Jmiutiavaliana^ however^ does, in that part of In* s work where 
he deals with the mother^s succession, say, — The paternal grand- 
mo t}Ier^s succossioii takes place after the paternal grandfather and 
before the grandfather^s descendants, like the mother^s succession 
after the father. The succession of the paternal grandfather and 
grandmother has not been separately propounded by Yajhavalkya, 
inasmuch as the same is virtually declared by showing the mother’s 
succession.’’ But in this part of his work, he says, — The term 
gotrajd has been used for the ])urpose of excluding the wives of the 
sO;pindas.” Thus ho fails to observe that he contradicts himself. 

For in the text of Yogisvara, the absence of express mention of the 
paternal grandmother is the same as that of the wives of the 
paternal uncle, &c.; so tbe text of Sruti, declaring incompetency 
to inherit is as well applicable to the paternal grandmother as to 
the wives of the paternal uncle. 

Agreeably, however, to the interpretation put upon the text 
of Bruti, viz*y — Therefore women are devoid of the senses, 

— by the venerable Vidyaranya, which has previously been cited, 
this text does not at all prohibit women’s right of succession ; so 
there can neiiher be a doubt (as to their competency to inherit) nor 
an answer (to such doubt). But it should be remarked how can 
that interpretation be accepted when it is in conflict with the text 
of Baudhayana For although the term indriyd may bo taken in 
any of its acceptations, still there is nothing else (in the text of 
Bruti) to support women’s incoinpetency to inherit, and it cannot be 
hold that the text of Bruti has nothing in it to support the position 
that w^omcn are not entitled to inherit ; hence it cannot<but be held 
that the text of Sruti does prohibit women’s right of succession, 
inasmuch as otherwise the quotation (by Baudhayana) of that text 
as establishing the position would be unreasonable : just as in 
the instance, Therefore an unknown embryo being killed (a man 
becomes) murderer of a Brahmin.” 

4. On failure of the paternal grandmother, the paternal grand- 
father and the other'sapiuclas of the same goira are heirs ; since the j| 
sa])indas (or persons connected through the pinda or body) of a 
dillerent goira are included under the term bandhu or ^ cognates ^ 

Among these also, in default of the father’s descendants, the 
paternal grandmother^ the paternal grandfather, the paT^nal uncles 
and their sons become heirs in their order ; in default of the pater- 
nal grandfather’s descendants, the paternal great-grandmother, the 
paternal great-graiidTalier, his (paternal grandfather’s ?) brothers | 
and their sons ; similarly to the seventh (degree) the sapiijdas of ; 
the same gotra take the estate of a person without male issue. | ^ 

On the failure of the sapi^4Q'®, the sanuinodakas (succeed). 
They comprise seven (degrees) above the sapindas, or all whose 
birth (from the same gotra) and (family) name are known. Thus 
Mann says,— The sapinda (or consanguiae) relationship, however, 
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ceases in the seventh generation, but the samanoclaJca rchitionship 
extends up to the fourteenth (generation), or as some aftirm to those 
whose birth and name are known. The term f/o/m signifies these, 
i.e., the sapiijdas and the samanodakas/^^ It has alrcjady been 
shown that, in the text of Vishi^iu the term ‘bandhu^ signifies a 
sapinda, and the term ^sakulya^ meansa saf/oiJra. The samaiioilakas 
^ also become heirs in the order of propinquity. 

5. On failure of the samanodakas the ^ cognates ^ or ^ band h ns 
are heirs. The cognates are of three de>scriptions ; the cognates of 
a man himself, the cognates of the father, and the cognates of the 
mother. To this effect is the following passage of tlio Srnriti,— 

One’s father^s sister’s sons, one’s mother’s sister’s sons and one’s 
maternal uncle’s sons are known to be one’s own cognates; the 
father’s father’s sistei^’s sons, the fathei’s mother’s sister’s sons and 
the father’s maternal uncle’s son are known to bo the father’s cog- 
nates ; the mother’s father’s sister’s sons, the mother’s mother’s 
sister’s sons and the mother’s maternal uncle’s sons are known to be 
the mother’s cognates.”^ 

Amongst these also the order is, that, by reason of greater pro- 
pinquity, first one’s own cognates, after them, the father’s cognates, 
and after them the mother’s cognates. 

In the text of Manu, namely, — ^^In ther default, a sakiilja, 
or the preceptor, or a pupil (becomes heir),”® — the tcxnii ^sakulya’ 
includes the sagotras (sapindas) ? and samanodakas, the maternal 
uncle and the like, and three classes of cognates. Also in tlie text 
of Yogisvara the term ^cognates’ or Mmndhu’ comprises also the 
maternal uncle. Otherwise, the exclusion of the maternal ixocle and 
the like would be the result. And it would be extremely improper 
that their sons are heirs, but they themselves though nearer arc not 
heirs. 

6. In default of the cognates, the preceptor is heir. .Alfhongli 
the preceptor is not mentioned in the text of Yogisvara, still the 
pupil has been mentioned; and it ought, by reason of propriety, to 
be held that the preceptor who is superior to him and nearer, in 
implied. Because the succession of a pupil on failure of the precep- 
tor is expressly declared by Manu in the text,— or the jmeeeptor 
or a pupil ”, jind by Apastamba in the text,—'' If tlioro be no mule 
issue, thehiearest (sapinda inherits ; in their default, the preceptor ; 
failing him, a pupil.” ^ 

7. On failure of a pupil, tlio fellow-student takes the estate ; 
that is, he who received his investiture and education from the 
same preceptor . 

8. If there be no fellow- students, the king shall take excepting 
the estate of a Brahmin, ^^by reason of the text of Vasishiha, cited 

1 Mann, V. 60. s Mann, \ X. 187. 

s Attributed to Bandhayana but not * Apa.^tamba, II, 6, 14, 2 and 3. 
found in Ms Institutes. ^ .nu . 
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before^ wliicli^ after declaring the succession of all down to the 
puplb says^ — in his default^ it goes to the king excepting the 
property of a Brahmin/^ ^ — and by reason of the text of Maiiu^ 
namely^ — In default of all those^ however^ the property shall go 
to sacli Brahmins^ as are versed in the three Vedas^ as are pure 
in body aiul mind and as have subdued their passions : thus,, reli- 
gions merit is not lost. The property of a Brahmin shall never 
be taken by the king: this is the settled law. But the wealth of 
the other classes, on failure of all (heirs,) the king may take.^-^^ 

9. In default of all down to the fellow-student, the wealth of 
a Ih,4hmin is taken first by a Srotriya or such a Brahmin as 
is versed in the Ved<as; failing him, by any Brahmin. Thus 
Gautama says, — ^^The Srobriyas shall take the estate ol: aBrd,hmin 
leaving no male issue. But any Brdhmin succeeds, as in the 
text of Maiiu the term ^ Brahmin^ is used without any qualification. 
It is also declared by Narada, — If there be no heir of a Brahmin^s 
wealth, on his death, it must be given to a Brahmin. Otherwise 
the king is tainted with sin/^*^ 


PABT YIII, 

1. With reference to the estate left by a hermit, &c., an excep- 
tional rule, excluding the (ordinary) heirs such as the son and the 
rest, also the wife and the like, is propounded by Yogisvara, thus, 
— ^^The heirs of a hermit {vemapmstha or one who has entered the 
third order of life), or an ascetic {yati or one desirous of moksha or 
liberation from transmigration; and of a student (hmhmacMri)^ are, 
in their order, the preceptoi*, the virtuous pupil and the spiritual 
brother resident in the same holy place.’^^ 

The term ^student’ here, by reason of its association with the 
term ^ascetic’, moans a lifelong student one who has taken a 
vow to remain a student for life and not to enter into a married 
life) ; hence the estate of a person who has been leading the tem- 
porary life of a stixdent (which every twice-boi'n man is enjoined to 
lead before becoming a householder) devolves on the parents and 
the like in the specified order, for such a person cannot have heirs 
from a son down to a daughter's son. 

The order mentioned in the above text is to be undoi’stood to 
be the inverse one. Accordingly, the wealth of a deceased student 
goes to the preceptor ; of an ascetic, to the virtuous pupil ; of a 
hermit, to the spiritual brother resident in the same holy place. 

The spiritual brother^is one adopted as a brother; the term 
^ lioly place ^ signifies a hermitage, hence ^ resident in the same holy 
place’, means, resident in tlie same hermitage ; the meaning is, one 


* Vasishiha, XVIT. 83 and 84. Oantama, XXTIJI* 4‘1« 

a Maim, IX. 188 and m Mot'foami- '. 

Yajilavalkya, II. 187, 
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wlio is a spiritual brother as well as is resident in the same holy 
place. 

The virtuousness of a pupil, however, does not mean good 
conduct ; for the exclusion from inheritance, of oven the son and 
the rest, whose conduct is bad, is established by other anthority. 
And that will be mentioned. But it is to bo taken to consist in 
the capacity for understanding lectures on psychology, dige.stiiK>" 
the same and following its doctrines in practice. ” 

The author of the Madanaratna, however, having cited the 
text of Vishnu, namely,— " The preceptor shall take the wealth Of a 
hermit (vmaprmtha) , or the pupil, and thinking the order 
(mentioned m Y^jSavalkya’s text) to be direct and not inverse, says 
that in default of the preceptor the pupil takes the wealth of a 
hermit. 

2. If it be said : It being established thet the lifelong student 
and others have no concern with property, in text like the following 
one ofVasishtha, namely,— “ They who have entered into another 
.'“barred from shares," ^ -the declaration, in the above 
text of Yajnavalkya, of the succession to their estate is not proper 
Nor can It be argued that although their right of taking ^ 
heritage is forbidden by Vasishtba and others, still the above text 
establishes the right of succession to their property acquired bv 
other means. Since it is ordained that, « A student and an ascetic 
both are owners of the prepared food (and of nothing else),-’^ and 
since acceptance and the like (means of acquisition) are prohibited 
to stadents, and since the saving of property by an ascetic is 

hav^ no kiard*" * Gautama), namely,— » A mendicant shall 

The answer is^ that it is not tenable. Sinop bv . 4 : 4.1 

text, namely,— “ (The hermit) may make a hoard of tliintrs .miflicimit 
^ months, or a year; and in the mouth of 

Asvayuja he should give away what has been collected,”!-'— u Ik.,.,..:* 
has certainly some property sufficient for food, &c.; the as cetiV t o 
has something such as clothes, books, &c., by reaso i of fht t 
“An ascetic should wear clothes to cover Srpa t m^ 'r 
the requisites for austerities (voga) and the Lld-ih t/ 
student also must have clothes and the like fn,. ^ i ? ^if^clung 
Wj. . Hence the q.esSrS tj; ft "1!™ 

belonging to them, after their death ? the nhnve W * ■ 

to the exclusion of other heirs. " 


Vishiju, XVII, 15 and 16. 
Vasishtha, XVII. 53 . 
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^ (Jantama, JIT. IX. 

= YUjuaralkya, HI. 47. 
Not found. 


EEuirioisr. 


427 


CHAPTER IT. 

Eeunion. 

L Now the partition of reunited property is considered. 

On that subject, Mann says,— Should those, who dwell to- 
gether after having been separated, again divide their property; 
in that case tlie distribution shall be equal; there is no deduction 
for seniority.’^ ^ Here, although it follows from the very restriction 
laying down equal distribution, that the mode of unequal division 
is to bo rejected; still the passage ^Hhere is no deduction for 
seniority is added in order to show that only the unequal dis- 
tribution caused by seniority, &c., does not take place, but that 
there is certainly unequal division on account of the union of greater 
and less property. 

^ Some, however, say that the unequal distribution owing to 
seniority, &c., must be made of the augmented portion (if any) of 
the reunited property; but the division of the reunited property 
must be equal : witli a view to indicate this, the portion ^^there is 
no deduction for seniority — has been added. 

This is not tenable. For a distinction like this does not appear 
from the above text, since, from the passage in that case the dis- 
tribution shall be equal — it appears that the restriction as- to 
equality is applicable to the accession also. 

2. Just as in the partition of undivided property, so also in the 
partition of reunited property, the impai’tibility of what has been 
acquired by science, &c., without using reunited property, would 
equally have been the rule ; but an exceptional rule has been laid 
down by Bribaspati, thus, — ‘^^But if any one of the reunited co-heirs 
acquire property by science, heroism, &c., two shares shall be allot- 
ted to him, the rest shall be equal sharers.’’^ ^ 

3. Many are of opinion that reunion may be formed only with 
the father, &c., but not with any other, by reason of the text of 
Brihaspati cited before, namely,— He, who being once separated 
dwells again through affection together with the father, brother or 
paternal uncle is called reunited.'’^^ 

But %vc have shown at great length that the enumeration of the 
father, c%c., is illustrative (not exhaustive). 

4. Just as in the case of partition among undivided co-heirs, so 
also among those that are reunited, if any one die before partition 
is made, his sons shall take and divide amongst themselves their 
paternal share, by reason of the text, — Among those whose fathers 
are dead (different ?) the allotment of shares is according to their 
fathers/^ ^ 

» Mann, IX. 210. 

® Brilmspatl, XXV. 77. 
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But if any one of the rennited co-heirs die ■without ioaving 
male issue, then the succession to his estate would have devolved on 
the wife, &c., by reason of the text, — “The wife and the daughters 
also, &o . ; ” but in continuation of the passage “ of a sonless deceased 
person”, (occurring in that text) an exceptional rule is laid down 
by Yogisvara in the following text, namely,— “But of a rounitod 
(co-heir,) a reunited ’ (coparcener shall keep the share, when he is 
deceased or deliver it if born),”^ The term 'but’ sliows that it 
forms an exception to what precedes. Tluis the meaning that 
the estate of a reunited co-heir dying without male issue' shall be 
feken by a reunited co-heir alone, and nob by the wife or the like. 
Hence, Jimutavahana must be considered to have erred, who inter- 
prets the text to be applicable when, among the aeries of hoir.s to 
the estate of a sonless person beginning with the wife, the brothers’ 
right takes effect. 

To tins rule again, an exception is propounded (in the latter 
part of the above text), — “But of a uterine brother, a uterine 
brother simll keep the share when he is deceased, or deliver it if 
bOTU. This IS to be construed with the preceding portion, namely, 
Of a reunited, a reunited.”— Accordingly the meaning i,s as 
follows: A reunited uterine brother shall deliver the share of a 
reunited uterine brother, if born, i.e., if he is born in the .shape of 

shall himself take the share (of a reunited uterine brother) when 
be IS deceased, ^.e., not living even in the shape of the son, grand- 
son or great-grandson. If this text were interpreted without 
construing it with the two terms that precede, then it would be 

cedes^wV forming an exception to ivliat jire- 

cedes, which follows by force of the term ' but ’. And it forms an 

ZnihtT this way: when there are a utiTine 

brother and a half-brother both reunited, in tliat case the reunited 

brot£rnotTo!Th;^^ theySS Sia^r^p “pork-'o 

brother without male issue. This is declared (bv Yo-rL'S h ju 
1.^* a reunited half-brother may take the pi'apm-ti Of n 
half-brother (not reunited); also the (brother) uiiited' (tlu-ondl 
uterus) though not reunited may take, not the' (united) sou of a 
different mother (exclusively).”— Here the terra 'not reunited ’ 

hke the eye of a crow, connected both with the proeediinr and wiH. 
the latter part. So the term 'met with 

plied immediately after the term 'son^or i (hfferent mothra 


Yajfiavalkya, 'll. 138. 


Vajfiavalkya, 11. l;!8. 
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ste|)-brotli.or does not take^ if not reunited: tlierefore^ by sliowing the 
oxistiiiico and absence of x^eunion to be tlie cause respectively of tlxe 
succession and non-succession of a half-brother, what is affirmed is, 
tluit the reunion of a half-brother is the sole cause of his succession, 
and not his iratornifcy alone : likewise ^the united % i.e., the uterine 
brother although not reunited succeeds, and a fortiori when 
reunited : and the son of a different mother, -although united, i.c., 
reunited shall not exclusively take the property, but shall take to- 
getiier with a uterine brother though not reunited. The purport of the 
text is this : when the uterine brother is not I'eiinited but the half- 
brotlier is reunited, then because of the two attributes, namely, 
being a uterine brother and being I’eunited, each of which consti- 
tutes a cause of the right of succession, one is present in each, 
therefore both of them take in equal shares the property of a brother 
without male issue : should the uterine brother be reunited, then 
by rciison of the combination of both the causes he becomes the 
preferable ’claimant, therefore he alone takes the entire estate. 

Altliough by each of the restrictive rules laid down in the 
above texts of \ ogisvara, the inefficacy of the other cause of succes- 
Bion is established, still for the sake of emphasis the same is expressed 
over again ; for in both \vays the same meaning may be expressed* 

The masculine gender in the terms ^reunited, &c. (in the 
above texts of Yogis vara) is not intended to be signiffcant. Accord- 
ingly, Manu declares the right of the uteiune sisters also to succeed 
to the property of a reunited brother. Thus he, having premised 
partition among the reunited kinsmen, in the text, — If those who 
are associated after separation make a partition again — goes on 
to say, — Of these, if the eldest or the youngest or any other be 
deprived of his share at the distribution, or any one of them die, 
his share shall not be lost ; but his uterine brothers being assembled 
and united shall divide that equally; also brothers that are united 
and sisters born of the same mother/^ ^ The meaning is : — Among 
reunited brothers, if the eldest, the youngest or the middlemost, 
at the distribution, at the time of making a- partition, — the 
termination of the wujrd {amsapraddnatah) whicii denotes any case, 
denotes here tiic locative case, — be deprived, i.e., become disentitled 
by reason of degradatioxi or adoption of an order other than that of 
the householder, or dies before partition; his share shall not be 
lost, 'Lc., shall be set apart: but it shall be delivei'ed to his male 
issue in the first instance : failing them, the uterine brothers though 
not reunited, being assembled, i.e., if gone to a different country 
ri‘ruruiug thence, united, i.c,, assembled together ; also brothers, i .6., 
half-brothers that are united, i.e., reunited, and the uterine sisters 
of the deceased vsliall divide, i*6., take it after division, equally, i.e*, 
without itiequality. Here Manu by declaring the succession of the 
ntmim brothci’s and sisters, even if they are not reunited, and of 
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the half -brothers in case they are reunited^ clearly expresses the 
very same meaning as is declared by Yogisvara. 

5. On this Srikara says: When there are only rounitod .half- 
brothers^ then the precept^ ^^But of a i^eunited (co-heir)^ a re- 
united (co-heir) shall keep the share, when he is deceased, or deliver 
it if boim^^ — is independent of any other precept; so is the prec(‘pt, 
^^Bat of a uterine brother, a uterine brother, — when there a!*e 

only uterine brothers not reunited : but, when there are both a re- 
united half-brother and a whole brother not reunited, if tlie two 
precepts be applicable, then both precepts take effect dependontlj 
upon each other. But it is not right that the same precept 1x3 oper- 
ative independently of, and dependently upon, another precept ; for 
in that case there would be variableness in the precept. Just as in 
the seventh chapter (of the Mimamsa) a different conclusion is m?ide 
for fear of variableness in the precept, which would have been the 
consequence had the operativeiiess of the precept, in those two 
the holy fire is kindled — been taken, in respect of the two of the 
four sacrifices, to be dependent on the option created by the prohi- 
bition embodied in the precept, ^4.he holy fire-place is not made in 
the vaisvadevaj kc/’ ; but independent, in, respect of the other two 
sacrifices. Accordingly, when there are a half-brother reunited 
and a whole brother not reunited, neither of the precepts is appli- 
cable; and it would follow that no one could take the estate (there 
being no provision for this case). Hence it is to be held that the 
right of a reunited co-heir to succeed to the property of a reunited 
coparcener, being declared in the text, — But of a reunited (co- 
heir), — the latter part, viz ,, — But of a uteiune brother, a 
uterine brother, — is set forth as forming an exception to that. 

Hence it follows that a half-brother though reunited has no right, 
when there is a whole brother although not reunited. 

This assertion is the consequence of not studying the principles 
of the topics of construction contained in the MimamsiTi. For it is 
not correct, that there is variableness in precept, merely because 
two precepts, which are independently applicable to some cases, 
become both applicable to some other case where the subjects o! 
both (the precepts) are combined. Since, if it were so, then the 
precepts enjoining the bestowal of the whole wealth as gratuity to 
the priest in the one instance, and no gratuity in the other, which 
are respectively applicable independently of each other, if either 
the priest called udgdtri, or the one called pratistotri, singly stumble 
(in passing from one apartment to the other, at the celebration of the 
sacrifice called jyotishthoma), —would, not be applicable (by reason 
of variableness, such as is maintained by you,) if both those priestB 
should stumble at the same time; so there would be no cimilict, 
there being no two propositions opposed to each other ; hence the 
discussion in the topic of stumbling (in the Mimamsa), must be hold 
to be uncalled for. Therefore the variableness in precept is, wTien 
a precept becomes operative in one instance, independently of any 
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opposition of a, different precept^, and in another instance depend- 
eiitly of such opposition: as has previously (p. 150) been illustrated 
by the iiistanco of the precept, — Here they construct the holy 
fire-place, Qtlierwise, neither of the two precepts, viz., 

Shall touch with the hymu called chaturhotrd at the full moon 
and Shall touch with the hymn termed panchahotrd at the new 
moon''— (in which the burnt-offering is meant to be the object 
of touch), — which are severally applicable to the sacrifices called 
updvisu (which takes place at the full moon) and agnishomiya (which 
takes place at the new moon) in the first of which the burnt-offering 
is curd consecrated to Indra, and in the second, milk consecrated 
to Indra, — would be applicable to a sacrifice which takes place both 
at tiio full moon and at the new moon, although the burnt-offerings 
are combined. 

As for his own interpretation, namely, that the rule, — But of 
a uterine brother, &c./' — is an exception to the rule, — But of a 
reunited, that is extremely incongruous. For the converse 

(of the proposition that one is an exception to the other) may as 
W(}11 bo asserted, there being no criterion for determination ; and 
the more fact of the one being placed after the other cannot lead to 
that conclusion. Again, the text, — But a reunited half-brother, 
has been said (by Brikara) to be explanatory of the text, — 
^^But of a reunited (co-heir), &c.'^ But to say this, is to say that 
that text is useless. Besides, the text — ^^But of a uterine brother, 
&c.," — being explained (by Srikaraj to exclude a reunited half- 
brother when there is a whole brother although not reunited, it is 
not applicable the case where both a whole brother and a half- 
brother are not reunited ; consequently neither of them would be 
heir, or both of them would be equally entitled. If it be said that 
the vary text, — ^^But of a uterine brother, &c.," — is applicable to 
this case also, then the objection of variableness in the precept may 
be retorted on you; for, in one instance it becomes operative 
dependently of opposition of the text, — But of a reunited (co-heir), 
&c./' — and in another instance, independently of such opposition. 
Just as, if tlie precept directing the construction of the altar at a 
aacrifico with the soma plant, were applicable to the dikshamya and 
the like sacrifices (which are performed at the full moon and the 
new moon and in which soma is employed), in opposition to the 
precf3pt which generally directs the construction of an altar in the 
ikirsapaurnmndsa sacrifice performed at the new and the full moons, 
and whicli extends to the above-mentioned sacrifices, which are parts 
of that sacrifice; then that precept would be operative in those 
sacrifices dependeutly of opposition of the extending precept, and 
in others independently thereof: so there would be variableness in 
the precept ; hence it has been concluded that the precept applies 
to tlioBo sacrifices with reference to which there is no other precept 
directing the construction of an altar. 

But agreeably to the mode of interpretation adopted by us, the 
subjects of the two rules (of Yogisvara) being different, the 
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objections of uselessness and of variableness in precept cannot arise. 
There is no use in spinning out the matter.* 

6. The author of the Smritichandrika, however, says:-— It 
appears from the terms ^also^, ^ being assembled and riioitod in 
the text ot Mann, Of these, if the eldest or the youngest, 

&c.’' — that the uterine brother and sister and the reunited half- 
brother are jointly entitled to succeed: but it appears from the t^xt 
of Yogisvaraj that a half-brother is not entitled to succeed Wiieu 
there is a reunited whole brother : hence there is a ponfiict between ■ 
these two texts. With a view to avoid this conflict, some explain 
the text of Manu in the following way: That unlost share sliall bt? 
taken by those uterine brothers alone that are reunited, and not 
V>lso by such uterine brothers as are not reunited ; failing a reunited 
\hole brother, all the uterine brothers, ‘'being assembled ^ ic., 
meeting together, and ^un'ited^, i.e., with equal prominence, shall 
■divide it ^equally ^ ne., in equal shares; ill default of the uterine 
brothers, the uterine sisters; and in their default, the half-brolherl 
This interpretation is to be rejected, as in it many terms are to be 
supplied fwhioli are not in the text) and as it is far-fetched, 
Vijfianesvara has, in order to make the two texts consistent with 
each other, adopted a differeni^ reading of the text of Yogisvara, 
namely, — “ But a reunited half-brother may take the, property# 
not a half-brother (not reunited);^’ but nevertheless, the inter-^ 
pretation pub by him is evolved out of his inner consciousness, for 
it is a forced one, by reason of the supply (of a term not in the text) 
and of the construction of the same, term with difierent sentences, 
and is very obscure. Hence a reconciliation of the texts of Manu. 
and Yogis vara as bearing only the plain meanings, is to be effectcKl 
only by referring them to different cases, and not by ringing 
changes upon the words (of the one text) to give out the same 
meaning (as the other). The same we proceed to show. The text 
of Manu shows the joint succession of brothers, whether reunited 
or not, and of sisters, when the estate consists of both muveablcis 
and iramoreables: but the text of Yogisvara refers to a case when 
the estate consists of immoveable^ only, or of moveables only. This 
follows from the text of Prajapati, m., — But when tlie estiite 
consists of chattels and other property it goes, however, to the ro'* 
united; but the laud and house shall be taken by the unassociated 
(whole brothers ?) according to the share."^ ^ The term ' chattels by 
the rule of ^ the bulls and the beeves^, signifies bipeds, quadrupeds 
and the like; 'the reunited^ means, the reunited luilf-bn others. 
The correct reading of the text of Yogisvara is, '' A half-brother 
though reunited does nottake the estate of a lialf-brotlier.^’- Heuco, 
when there is only immoveable property or only moveable property, 
then, by reason of the text of Yogisvara, a uterine brother tliough 
not reunited takes, but not a half-brother though reunited : when, 
however, there are both kinds of property, then agreeably to what 
is laid down in the text of Prajapati, the unassociiited uterine brother 
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and sister as well as the reunited half-hrother take in equal shares.. 
This also is the meaning of the text of Mann. 

This is not good. Since the defects of insertion (o£ terms not 
used in the text), forced construction, &c., are not wanting in the 
interpretaiion put by you; and what is declared in the text of 
Pnij^paii is not in conflict with the interpretation put by 
Vijfuiuosvara (on the text of Yogjsvara), Accordingly^ the author 
of the MadanaraJjna, adopting this interpretation, cites this very 
text of Pnipipati in support of it. But agreeably to your inter- 
pretation, there is rather the defect of tautology unavoidable in the 
text of Yogisvara, for (agreeably to your reading) it is in the first 
part said — A half-brother though reunited does not take the estate,,.,; 
of a half-bx*other/^ — and the very same thing, neither more iior ^ 
leks, is expressed in the last part, namely, — not the reunited son 
of a different mother/^ And although an interpretation involving 
the defect of tautology, might even reluctantly be accepted for the 
purpose of making the text consistent with the text of Manu ; still 
it would be improper to adopt a meaning which is liable to the 
objection of multiplicity for assuming another radical revelation,, 

7, Sdlapani, in his 'commentary on the Institutes of Yajna- 
valkya, says (while interpreting the above texts which are read by 
him in a different way) : — A half-brother though reunited shall not 
take the property of a half-brother; the uterine brother alone 
though not reunited shall take, but not a reunited half-brotber. If 
the reading be, .Ikit a reunited half-brother may take the property,, 
not a lialf-brother,^^ then the meaning is that a half-brother being 
a half-brother, may not take the property though reunited. This 
text shows the succession of an unassociated whole brother, hence 
there is no defect of tautology. 

This, however, is of the same nature with what is said by 
Srikara. I'he author of the Eatnakara, however, says that the 
reading (of the text of Yajnavalkya), as found in the Kalpataru, is 
shall not take the property of a half-brother but this must be a 
copying mistake, inasmuch as the reading found in the copies of the 
Institutes pf Yajnavalkya, and in the commentaries such as the 
hlitdkshara, the Parijata and the Halayudha, is— ''not a half- 
Ixrother, may take the property ; and the interpretations of that 
text, (in these commentaries), are in accordance with that reading. 

8. The author of the Dayatattva, however, says : — " But when 
there are a half-brother reunited, and a uterine brother not re- 
united, and when there are a whole brother and a half-brother both 
reuxiitod : then two questions arise, which of the two is to succeed 

in each case, 

'' As to the first, it is said ' A half-brother, &c.h which signi- 
fies ; let a half-brother, if he is reunited, take, buifnot a half-brother 
merely as such : but a uterine brother though not reunited may 
take , for the term, ' uterine brother^, 'which occurs in the preceding 
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text is also to be construed with, the latter proposition. Therefore 
when there are an unassooiated uterine brother and a reunited haif- 
brother, they both succeed; because the equality of tlio relation of 
reunion, and of the status of a whole brother, is expressed by tho 
firs ti part of the text. 

As to the second, it is ordained ^and not the son o.£ a different 
mother who is reunited^ the meaning is that when tlier(^ is a whola 
brother reunited, the son of a different mother, though 
shall not take, i.e., the reunited whole brother alone shall sueceod ; 
since though they are equally reunited, still the whole brother us 
such is preferred.’^ 

This is in conformity with what is said in the Mitakshar4 and 
the like, but it discloses great want of skill in interpretation. 

9. The authors of the Smritichandrika and the Madanaratria 
say : — When, however, the father or the uncle is not rennited, then 
the uiiassociated half-brother succeeds ; in his default, however, the 
unassociated father ; failing him, the wife. Accordingly, Sankha 
says, — ^ The wealth of a sonless person who departs for heaven, 
goes to the brothers ; in their default, let the parents take, or the 
senior wife.”^ 'hhe meaning is, — The property of a deceased sonless 
reunited (person) goes, in default of a reunited (coparcener) to 
an uiiassociated half-brother. Hence this text may also, as it is, 
be relative to the estate of a reunited person. 

The author of the Mi t^kshar^ and others say that this text 
refers only to reunion, consequently there is no inconsistency in 
the succession of the parents and the wife on failure of the brothers. 

It is stated in the Smritichandrika : — The term ^senior ’ has 
been employed in the text of Sankha for the purpose of indicating 
the possession of virtues such as the control of passions, not for the 
purpose of excluding the middlemost or any other junior wife The 
term ^in their default ^ should have been used over again, bat in its 
stead, the particle ‘or’ has been used, for the effect is the same. 
Since, the term ‘or’ marks an alternative; but in the present 
instance there cannot reasonably be an alternative with reference to 
the ownership which is a determinate thing; for it is a rule laid 
down by the Sastras, also established by reason, that ^an indeter- 
minate affirmation is not made with reference toa determ, inate thing ' ; 
therefore, here the term or ^ indicates an alternative with rebn- 
ence to ^ default^; hence the result is the same. Accordingly the 
order is this : in default of the brothers, the father; in his d"efauli, 
the mother; in her default, the senior wife. 

In the Madanaratna, however, it is said that tho mother 
succeeds in the first instance ; and then the father. The intention 
being, that it follows from the principle set forth in the Mitakshard, 
there being no text against the application of that principle to the 

1 II. Cole* Big., 532, OOOGIII. 
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present case, like the text of Vishnu relative to the estate of a per- 
son scpai’atod and not reunited. Accordingly^ on account of the 
text of Vislupi it has been held in that treatise^ in the same way as 
ill the Smritichandrika, that the term ^ parents ^ in the text^ — The 
wife and the daughters also^ &c./^ — means tha,t the father succeeds 
in the first instance, in his default the mother. We have already 
dealt with this at groat length. 

Hence it^ippears that the above text of Sankha being in con- 
flict with the text, — The wife and the daughters also, &c,/^ — is 
taken to be relative to partition after reunion, in order to avoid 
the conflict. The order of the heirs, which is laid down in the text, 
The wife and the daughters also, &c./— and which is founded 
upon a principle and is relative to separate property, — is opposed by 
the order laid down by texts of law with reference to the present 
case. In this order, there is no principle ; hence this order rests 
entirely upon the authority of the texts of law. Also Ndrada 
says, — But when the husband is dead, the wives, who are destitute 
however of (the husband^s) brother, father and mother, and all the 
sapijpdas shall divide the (whole reunited) property agreeably to 
shares/^ ^ The meaning of this text is : — ^ The wives, ^ (bhdryds) Le., 
the fatniSf ^who are destitute of brother, father and mother^, 
means in case the brother, father and mother of the husband do 
not exist. By deviating from the rule regarding the conjunctive 
compound, agreeably to which the father and mother who are 
entitled to greater respect than a brother, ought to have been placed 
first in the compound abhrdtripitri-mdtrikdh (rendered above into 
^ destitute of brother, father and mother and by combining 
the words in the reverse order, Nrirada intended to show that the 
estate of a reunited sonless person goes to the brother in the first 
instance, in their default to the father, in his default to the mother, 
and in her default to the virtuous wife. Thus it is to be observed 
that the wife of a reunited person succeeds first, not in default of 
the legitimate and the subsidiary sons only, but on failure also of 
reunited (coparceners,) whole and half-brothers, father and mother. 
Iflio meaning of ^ all the sapindas, &c/, is this ; those other than 
the brothers, father and mother, who are sapindas of a reunited 
person destitute of male issue, — such as the brother’s sons, &c., — 
shall, on his death, divide their own property which was reunited 
by their father and the like with the property of that sonless person, 
w”ith his wives, agreeably to shares i.e,, allotting the brother’s 
share to the nephews and the husband’s share to the wives, and so 
not modifying the shares. 

10. On failure of the wife, the sister gets the share of a sonless 
reunited person. Thus it is ordained by Brihaspati,— But if 
there be a sister, she is entitled to get a share of it, this is the law 
regarding the estate of a person destitute of issue, also destitute of 
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the wife and tlie father/^ ^ the term ^also’ [cha) suggests^ ^^ako 
destitute of the mother 

11. On failure of the sister, the mere (i.e., uriasssociatod) 
sapindas, that is, the nearest sapindas shall divide tho estate lo£t by 
a reunited person, agreeably to shares, i.e., shall got the estate in 
the order of propinquity as declared by Manu in tlio text, — To 
the nearest sapinda, the inheritance next belongs since the ord(u* 
of succession among these has not been expressly dedared. Thus 
the same sage (Briliaspati) declares, — ^^If the deceased have no 
issue, nor wife, nor brother, nor father nor mother, then all tiu) 
sapindas shall divide his property agreeably to shares/^ ^ His 
property signifies the property of a reunited person ; tlio 
deceased leave no issue, means, if the deceased be destitute of 
those (heirs) the order of whose succession to the reunited estate 
has expressly been declared. 

But it is to be observed that in default of the sapindas the 
estate of a reunited person, like the estate of a person separated, 
goes on his death to the samS-nodakas and the like in the order 
previously mentioned agreeably to the degree of propinquity. For 
there is no special text of law relative to the reunited estate, 
declaring the order of succession on failure of the sapindas. 

12. If it be argued that as by reason of the text a reunited 

brother and the like succeed to the estate of a reunited person in 
spite of the wife and the like, so by virtue of the same text the re- 
united sons alone should inherit the estate of the father when there 
are both reunited and unassociated sons. The answer is that tho 
argument is not tenable : since the term ^sonless^ occurring in tho 
previous text, is to be construed with this text; hence the doatli <}f 
a reunited person without male issue, is the cause of the succession 
(of a reunited co-heir) ; therefore, when a reunited person leavers 
male issue, then the text, — ^^But of a reunited (co-heir), — 

cannot apply, since the circumstance of his being without in?Uo 
issue is wanting; consequently, in this instance, too, Injtli de- 
scriptions of sons are equally entitled to take the fatherk share by 
reason of the text,— The sons shall on the dCath of the paronls 
divide their estate and debts in equal shares.^^^ But only whatever 
remains after the enjoyment by a person reunited with his son, of 
that share which was previously allotted to him (on partition^ ) 
shall be separately adjusted; i.e., whatever share would belong to 
the father at the time, shall be taken by the sons, dividinglhe 
same. Nor can it be contended that let not the term sonless ' 
occurring in the previous text be construed with the text,--*'' But 
of a reunited (co-heir), &c.'" Because it would follow that even 
as regards the property of a reunited brother or the like who m 

■ not without male issue, his brother or the like will take Im share 
to the exclusion of the male issue ; and this would be opposed to 

1 Prihaspati, XXV. 70. Bdbaspafci, XXV. CO. 
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i the immemorial custom of all countries. Aiid because if the text 

-But of a reunited; were relative without distinction to a 

: person who has male issue as well as to one who is destitute of male 

I issuo; then this text could not reasonably be said to form an 

I exception to the text, — ^^The wife and the daughters also^ — 

t which is relative only to a person destitute of male issue ; con-^ 

socjiiently; the above contention is contrary to the term “ but 
, which marks an exception, Nor can it be argued (admitting the 

construction of the term ^sonless? with the text regarding reunion) 
that agreeably to the rule laid down by the learned, namely, An 
adjective becomes significant if it may reasonably be applied, and 
if without it there would be inclusion of things not intended to be 
included^^, — this adjective (properly) refers only to one who is 
reunited with a brother or the like, for it becomes exclusive; and 
not to one who is reunited with his son, for as that which is to 
be excluded is wanting, its application would be unreasonable. 
Because in the absence of two separate propositions if the precept 
embodied in one proposition be operative sometimes in connection 
with the adjective and sometimes without it, then in consequence 
of the two-fold meaning of the same proposition caused by its 
construction and non-construction with the adjective, there would 
bo variableness in the proposition consisting in the variableness in 
the precept. Besides, ownership in the property of the father or 
other ancestor is to be held to be caused by sonship, &C.5 alone, if 
not attended with degradation and the like disqualification, but 
not also if attended with reunion ; by reason of multiplicity: and 
as the sonship, &c., belong equally to all (the male issue,) whether 
reunited or not, therefore the succession, to their property, of all 
the sons and the like without distinction is proper. Nor can it be 
said, that right (of the sons, &c., as such) to the property of the 
father and the other ancestors, ceases by partition. Because (if that 
were so) then it would follow that when all the sons are separated 
and not reunited, then the wife, &c., will become heirs as in default 
of male issue ; and because the right of the father and son to each 
otheris property is on the contrary laid down by Apastamba and 
Ilarlta, thus they say,— (The father) may, in his life-time divide 
tlm property and retire to a forest or adopt the order befitting an 
old man or may divide a small portion and retain the greater portion 
himself; and if he be pinched, may resume from them. The 

order befitting an old man means mendicancy (or the fourth 
order of life) ; ^ be pinched^, means, be reduced for want of food. 

But if a son be born after partition, then (agreeably to what 
is said above, also) the sons who have been previously separated 
would have been entitled to the father’s property, but they are 
debarred by the text of Brihaspati, namely, — Those born before 
partition are not entitled to the share of the parents ; nor one born 
after it, to the share of a brother. Whatever is acquired by a 
father separated from the son, belongs entirely to one born after 
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partition ; those born before partition are declared to bo not entitled. 
As in the property so in debts also, in gifts, pledges and porehasos 
they hare no claim on each other, except for acts of mourning and 
libations of water/^^ 

13. The heir to the estate of a reunited person must maintain 
his wives and support his daughters till they are married as well as 
perform the ceremony of their marriage. This is declared by 
Sankha and Narada after premising reunion, — If any one of tim 
bothers without issue die or enter a religious ordei*, let the rest 
divide his wealth, excepting the wife^s separate property. Let 
them allow a maintenance to his wives until the end of their lives, 
provided they preserve unsullied the bed of their husband; but if 
they behave otherwise, the brothers may resume their allowjinccn 
It he leaves a daughter, her paternal share is ordained for main- 
tenance, she shall get her portion till marriage; afterwards the 
husband shall maintain her.‘^'’ 2 _^^ jf behave otherwise means, 
It they do not preserve unsullied the bed of their husband, if 
they be ot bad character; the prefix d in dsamsMmii. frAn^ArPil 


CHAPTER V. 


Woman's PEoPEjary- 


PART I. 

1 . l^ow, with a view to explain the partition of stridh; 

its nature is first deterxnined. 

On this Manu says,— What is given b 0 for^ 
what IS presented in the bridal procession, w! 
token of affection, and what is received from 
mother or the father; these six-fold are dec 
dhana.’'o-The term ‘six-fold’ is intended, not 
a greater number, but as a denial of a less. Acco] 
uses the term ‘ the like ’ in the text- 
father, the mother, the husband or the 
before the (nuptial) fire, what is nrc 
mamage to another wife, or the like 
dhana.”* Also, Vishnu declares more' 


woman’s 


Brihaspati, XXV. 18, 19 and 20. 


Maiiu, IX. 194. 
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Kon m- Sr mother, 

whni Tii.n 4 what IS received before the (nuptial) fire 

Sr ;?r husband’s marriage with anothTr wife 

giff rbSnnont^tS®, or relations, and antddheyaU ora 

m-onor/v ’■? S’' these are denominated woman’s 

l:,.r 1 says,— « What is received before the (nuntian 

huslmif “the bridal procession, likewise a gift bf the 

Sid in r/'r parents /these 

is to be Jxnkinedr^tr*^ stridhana.”2— The term ‘six-fold’ 

r , i-x' ®tridhana’ or woman’s property has been used 

(.n the above texts) in its ordinary meaning>/l pYopertvThereof 
a woman is the owner, and not in a techScal seC S idudTni 

TO4lins°iTllcmSn ‘‘t'™ °1 property) : fct n-hen the ordineil 

5 a:ltriJ„ pu'Xr'jSr ““““ “ “* 

of proper y from the category of woman’s ierty wouH be 

br^reiZ/j f ^°“an’s ownership therein cannot be denied 
by reason ot contradiction (with the above exposition •) thus 
Katyayana says,~“ Among these, what is given conditionally or 

that is hy the father, brother or husbLd; 

that IS not denominated woman s property/^® ‘ Conrlifm-n^ 

™.t™ti„u that thi, o„..„,at or ?heX£; rrhich ffgl™ ^ 

otho/Zf festivity, &c., and not ati 

othci time - what is given with such a restriction is “given con- 

dition^ly : _ under collusion” moans, with the intention ff defraud- 

dl d f ’f saymg)-‘ This has been given to a maiden 

daughter, how can such property be partible?’ It is also said by 
the same sage that wbat is acquired by means of mechanical artj 
also what is presented out of affection by a friend or the like does 
become woman s property, thus,-“ But whatever is acquired by 
moans of mechanical arts, also what is received through affection 
from any other : therein^ the husband’s ownership arises at that 
time; the rest; however; is pronounced woman’s property/’^ It is 
upon the assumption that the term ‘stridhana’ is technical in its 
meaning, that what would, by reason of being given by a brother 

‘stridhana’ is excepted (in the first 
of the above texts ;) hence a technical meaning is intended (by the 
above two texts) to bo attached to the term woman’s property,^ viz 
that stridhana means what is given by the father or the like 
excepting that (which is mentioned in the first of the above texts) 
or exceptnig what is gamed by mechanical arts and the like (men- 
tioned iii the second text). ^ 


‘ Vishnu, XVn. 17. 
« Narflda, XIII. 8, 
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The answer is : Mii the above texts tbe denial is^ not of their 
being woman^s property, but of its consequences, such as distriliu- 
tion (by her choice amongst her heirs), &c. Accordingly, in the 
latter text ibis said, ^Hherein the husbandts ownership nrist'S'^^ 
The meaning is that the husband and not the woman has iiniepend- 
ence in dealing with such property. In the first text, however, tlie 
denial also of the woman^s right is possible, by reason oi; the 
employment of the terms ^ condition^ and ^ collusion ^ ; and it is 
universally known that no right accrues to such gifts, by rcnison 
the text of Manu, namely, — Collusive mortgage and sale, collusive 
gift and acceptance, and wherever a condition (or fraud) is fouiu! ; 
all these shall be prevented/’^ The following text (of Mann,) 
namely,*— A wife and a son, also a slave ; these three arc incapabU.^ 
of holding property : whatever they acquire belongs to him whoso 
they — is to betaken to refer, in the ease of a wn*fe, only to 

what is acquired by mechanical arts, &c., by reason of the simplicity 
of the supposition that both the precepts are founded on the same 
radical revelation. 

3. The term ^ gift before the nuptial fire^ and the like are 
explained by Katyayana, thus, — What is given to women at the 
time of their marriage, near the nuptial fire, is proclaimed by the 
■wise as the women^s property given before the nuptial fire. That 
again, which a woman receives while she is conducted from her 
father^s house (to her husband's dwelling) is declared as woman's 
property under the name of gift presented in the bridal procession. 
Whatever, however, is given through affection by the mother-in-law 
or the father-in-law, or what is given on obeisance by touching the 
feet (of a woman,) is called an affectionate gift. Hubsequent to 
marriage, however, what is received by a woman from her hosband'B 
family is called a gift subsequent, and so is what is likewise received 
from her own family. Whatever, however, is received as a price of 
household furniture, conveyance, milch-cattle and ornaments, is 
denominated fee or sulha. That which is received bv n married 
woman or by a maiden in the house of her husband or (ff her father, 
from her brother or from her parents, is termed a kind gift."*' — The 
reading (of the text defining a kind gift) as adopted in tlio Ku l- 
pataru and other works, is from her husband" instead of from 
her brother'.} The terms ^ presents before fire Ac., although they 
convey their derivative meaning, are still technical, inasnrneb as 
•they are applied only to the above descriptions of woman's property. 
It has been explained in the Madanaratna, that tlie price of house- 
hold furniture, &c., which is taken from the bridegroom or the like 
for giving (in marriage) the bride, in the shape of bride's cumaments, 
is the fee or sulha. In the Mitakshara, however, it is said, that tho 
fee or sulhah that which having been taken, tho bride is'fdveii in 
marriage. But in both (the books), it fs intended tliat the hither or 
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tlie like takes it on tlie nnderstandihg tliat it is to belong to the 
bride ; becaiisOj othorwiso^ in the absence of bei' right thereto^ the 
application of the donomination of woman^s property to it^ would 
bo iiMroa.sonablo. But Jfmutavdhana having adopted a reading 
(of the above text of Kdtyayana, defining the fee ovsulha) in which 
there is the word Icarmmdm^^ workmen, instead of harmanam^ acts, 
luiB explained the text in this way : In order to have a work done 
by woikmcin on houses, &c., by artissans, what is given as a 
bribe to a woman for inducing her husband or others (of her family 
who are the ai^tizans), to do the work, is the fee or sulJca, This 
itsol !;' is the price, as it is paid for her inducement/^ He has further 
sahl, — Or the fee is what is described by Vy&a in the text,^ — 

^ What is gi ven to bring her to her husband^s house is called the fee 
or sulkaJ * — The meaning is, that what is given by way of bribe or 
the like, to induce hor to go to her husband’s house is the fee or 
Both these descriptions of property belong to the woman, 
for to her alone they are given; hence it is easy to understand the 
application of the name ' woman’s property ’ to these, in the same 
way as to other kinds of woman’s property. 

A gift on supersession {ddhivedanikam) is what is bestowed 
on the first wife on the occasion of espousing another wife. This is 
described by Yitjuavalkya thus, — To a woman whose husband 
marries a second wife, let him give an equal sum as a compensation 
for supersession, if woman’s property have not been given to her; 
but if any have been assigned, let him allot half/’^ 

4, Ivatyayana lays down a special rule regarding the grant of 
property by the father or the like, to females for their main- 
tenance ^^The father, the mother, the husband, the brother or the 
jnatls or kinsmen of the same family, shall agreeably to their means, 
give to women stridhanani, not exceeding two thousand, excepting 
immovcablo property.”^ — The meaning is, that property other than 
ImmoveableB, extending to two thousand liArshapanas^ shall he given 
according to the means. So also YyS^sa declares, — ^^But an allow- 
ance of property amounting to two thousand at the most shall be 
given to a female.”*^ Katyayaua by the term ^not exceeding two 
tliousand’, and Vyiisa by the term ‘at the most’, show that even a 
rich man is 3 iot to give more to women whom he is bound to main- 
tain. This restriction, however, is to be understood to apply to what 
is given every year, and not to an allowance once for all. Hence 
there is no incongruity, if the property given for maintenance for 
many years exceed this amount; for it is, for maintenance .that the 
gift is'niade, but it is not possible that that for the whole life can be 
covered by merely two thousand {kdrshajyanas), 

5. In the disposal of woman’s property, however, females have 
not independence witliout tlio permission of their husband. This is 
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declared l)y Manu Women shall not make any disburse* 

ment ont of family property which is common to many^ or oven out 
o£ their own property without the permission of their husband.^^^ 
— Disbursement (nirhdra) means, expenditure* 

But in the disposal of some kinds of woman’s property, females 
have independeuce ; this, Katyayana having described a kind gift, 
declares thus,^^^The independence of women who have received ih 
kind gift, is admitted (in respect of it,) for it was given by tliern 
out of kindness, for their maintenance. With respect to a kiml 
gift, the independence, at all times, of women is proclaimed in 
making sale or gift according to pleasure, even when it cpnsists of 
immoveable property 

But as regards property given by the husband, they have 
independence in dealing only with property otlier than immoveabieB* 
This is declared by Narada., thus,— ^ What has been given by an 
affectionate husband to his wife, she may, even when he is dead, 
consume it or give it away as she pleases, excepting immoveable 
property.’^^ The meaning is, that the wife can only enjoy the 
immoveable property given by the husband by dwelling on it, 
but cannot make a gift, sale, or the like. Some are of opinion that 
the text of Kt.tyayana also, viz ., — “ Let the sonless wife, preserving 
unsullied the bed of her husband, &o.^^ — refers only to immoveable 
property given by the husband, since (if interpreted in this way) 
it embodies the same precept as the text of N^rada. But what it 
refers to, has been discussed by us while explaining the text,^ — 
^^The wife and the daughters also, &c/^ 

6. The males (of the family), however, have no power of 
disposal over any kind of stridhana, inasmuch as they have no 
ownership in it: this is declared by Kdtyayana,—^' Neither the 
husband, nor the son, nor the father nor the brothers can assume the 
power over a woman^s property to take it or give it away. If any 
of these persons forcibly consume a woman^'s property, he sliall be 
compelled to make it good with interest, and shall also incur a fine. 
If such a person having obtained her consent amicably, cormumo 
her property, he shall be required to pay the principal, when ho 
becomes rich (enough to pay it). But if the husband have a second 
wife and do not show lionor to his first wife, he shall be compelled 
by force to restore her property though amicably lent to liim. If 
food, raiment and dwelling be withheld from the woman, she may 
exact her due supply and take a share (of the estate) with the 
co-heirs. 

The meaning of the two couplets beginning with But if the 
husband^^, is this : if the husband having taken the wealth of one 
wife lives with another wife and neglects the first, the king sliall 
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forcibly compel liim to restore that wealth ; aiid if the husband does 
not supply her with food^^ raiment and dwelling, then these also, or 
property sufficient for these, may be forcibly exacted by the wife. 
This also is to be understood to take effect when she is blameless ; 
for a wicked woman is not entitled to obtain any sort of woman’s 
property whatsoever, as is declared by the same sage,— But a 
woman who is inimical, shameless, dissipator of wealth, or adnlter- 
ons is not wortliy of woman’s property.”^ — “By the expression ^is 
not worthy’*’, it is indicated that what has been received by her may 
bo forcibly ta,ken from her : inimical’ is one who is always engaged 
in committing acts against the will of the husband, — another 
reading* is ^impudent’ (nirmaryddd mateiidi ol ^shameless’). 

7. Devala says, — ‘^^Her subsistence, her ornaments, her fee or 
sulkci^ and her gains arc the separate property of a "svoman. She 
herself exclusively has the right to enjoy it, her husband has no 
right to use it, except in distress. In case of consumption or 
disbursement without cause, he must refund it to the wife with 
interest.”- SSub>sistence ’ or vriddhi^ means, according to the 
Smritichandrika, what is given by the father or the like (relation) 
towards her advancement. In the Madanaratna, however, this is 
road as vrUti, and is explained to mean what is given by the father 
or the like for subsistence. ‘ Gains ’ signifies what is received from 
any person, wdio makes the present for the purpose of pleasing 
Gauri or some orlier goddess: ^without cause’ means, otherwise 
than in distress : * disbursement ’ means, abandonment, 7.e., giving 
a\yay ; this is relative to gift and enjoyment that are not permitted 
by the wdfe, but if she permits, there is no fault even when there is 
no distress: the term ‘exclusively’ in the passag'e Sshe herself 
exclusively ’ is intended to exclude her children ; because the 
husband’s exclusion is laid down by the pas>sage Gier husband has 
no right to use it and because the husband being excluded, the 
exclusion of the brother and other relations who are more distant 
than the husband is, by tlie rule of the staff and the cake, established. 
From tlie ph)*aso ‘ except in distress’, it appears that there is no 
fault (if the wife’s property be used) in distress ; hence the same 
sage declares in the concluding text, — “ Is entitled to use woman’s 
property, also for the relief of the distress of the son.”^ — The term 
‘ liusbo.iid’ (occurring in the preceding text) is to be construed with 
this text. The term ‘son’ is intended to indicate the family ; the 
meaning is, for the relief of the distress, 'ic., the pain caused by the 
want of food, &c., of the family. The term ‘also’ shows that the 
iHisband is entitled to give aw-^ay or consume the wdfe’s property 
without her consent, in any other difficulty caused by the "want of 
iiionoy. ' ■ ■ ^ , 

Tf it be said : How can it be shown by this text that a person 
m entitled to give away or consume another person’s property 
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without the consent o£ the owner ; for it would be a contradiction 
in terms : in the case of consent, however, there is no clifBcuity 
although there be no distress. The answer is, that by virtue of tluj 
texts (to that effect, it is to be admitted that) lie has ownership 
itself over such property to use it for such purposes ; so there is n(» 
defect. Accordingly, Yogisvara says, — husband, if unwilling, 
is not liable to make good the property of his wife, taken by liim 
in a famine or for the performance of some religious duty or (luring 
illness or while under restraint. ^ — ^Por the perforrnanco of some 
religious duty^ means, for the performance of necessar}^, daily or 
occasional, ceremonies; Svhile under restraint^ means, while 
arrested by the king ‘ for the levy of a fine or tho Jike : but 
Vdchaspati says that the term ^ sampratirodhahe ^ freudered into 
^ while under restraint^) is an adjective qualifying ^illneas^ and 
that it means preventing the pursuit of avocations. Also tho 
proposition, '‘^if unwilling, is not liable to make good^^ — is to bo 
understood to refer to the case of inability to refund on account of 
poverty and the like ; but if he is able to ropaj’”, then even what in 
taken in a famine and the like, must be refunded : when this text 
may reasonably be interpreted in this very way, it would be 
improper to maintain that he may choose not to refund even if he 
is able to do so. As the term ^lusbamP is used in the text, 
therefore it is to be known that even in the event of distress the 
husband alone but no other (relative) has tho right to take a 
woman’s property and to repay it at his desire. 

^ 8. What the husband promised to give to his wife must, when 
he is dead, be given to her by the son and the like. This too in 
declared by the same sage,—'' Property promised by the husband 
to his wife must be paid by his sons, just as his debts. term 
' sons’ includes grandsons and great-grandsons, by reason of the 
expression 'just as his debts’. By this it is shewn that although 
the right of the sons accrues to their mother’s property by birth, 
still there can be no partition, while she is alive. 

Thus woman’s property has been described. 


PABT II. 


L Now, the partition of woman’s property is explained. 

On this Manu says,— "But when the mother is dead, all tho 
uterine brothers and the uterine sisters shall e(|ua11y divide the 
maternal estate.’’^ Since in this text the term ' and’ is used which 
conveys the same^ meaning as the conjunctive compound, therefore 
it IS sJiewn that the uterine brothers and sisters are jointly entitled 
to take the mother’s estate. The term ‘uterine’ is used to debar 
the children of a different mother. 
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Dovala Hays^* — woman^s property is common to sons and 
maiden daughters^ wlxen she is dead; bat if she dies without leaving 
issue, let her husband, mother, brother or father take — In this 
text, however, the conjunctive compound itself (of sons and daugh- 
ters, viz.y puUra-hanydndm) is used, hence the joint succession of 
BOBS m well as daughters is clear. 

But this (joint succession of the son and daughter) is relative 
to two descriptions of woman^s property, namely, the gift subsequent 
and what is through affection given by the husband. Accordingly, 
Alanu himself says, — The gift subsequent and what has been 
given by the aifectionate husband; these become the property of the 
children'* oi the deceased woman though the husband is alive/^* — 

* The gift Bubsoqueiit ^ as defined before, also what has through affec- 
tion been given by the husband ; ^ these ^ descriptions of a woman^s 
property belong to ‘'children^, i.e., sons and daughters of the de- 
ceased woman. ^Although the husband is alive ^ means, in spite of 
the surviving husband: since the locative case in ^patyau^ (husband) 
is indicative of disregard. Tlie term ^ children ’ in this text being 
used without any qualification, the co-equal ownership of the male 
and female children is expressed ; hence they are to take the mater- 
nal estate in equal shares : and not, however, the sisters in the first 
instance; in their default the brothers. 

^ The sisters^ in the text of Manu (para. 1 ) are to be taken to 
be unmarried. Accordingly, Brihaspati says, — A woman^s pro- 
paidy appertains to her issue ; the daughter also is a sharer in it ; but 
when there is an umnarried daughter, the married one obtains a 
mere token of respect,''’^ “The term ^ issue ^ means, sons ; since ‘‘the 
daughter ^ is separately mentioned : ^ sharer in it ^ means, an equal 
shatter with a son : mere token of respect^ means, that she obtains 
Bomethiog, as a token of respect (due to her), in proportion to it, 
but not an ecjual share with a son. 

In default of the unmarried daughters, the married ones also, 
whose husbands are alive, participate with their brothers. This is 
declared by Katyayana, — The sisters whose husbands are alive 
shall succeed together with their brothers.’^^ 

At the time of partition something should be given also to the 
daughter's daughters. Accordingly Manu says, If there be 
daughters of the daughters, to them also, according as they deserve, 
should bo given through affection something out of their grand- 
mother's property, — ^according as they deserve ^ means, regard 
being had to propriety and to poverty and the like. Nor can it be 
argiutd that as the daughter's daughters have not then any right, 
wherefore is anything to be given to them? Since, just as in the 
case of paternal property, although the daughters have no right of 
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inheritance when there afe sons/ still a quarter share is to be allot- 
ted to them by virtue of texts ; the same reason holds good in tliis 
instance also. Accordingly, the term through affection^ is lined. 
The distinction is, that in the present instance it being declareil that 
the gift is to be made through affection, it is also iiidicaiod that it 
is optional; but in the other instance, the allotment is compulsory 
by rea;Son of the expression of censure in the text — those tliat are 
unwilling to give become degraded 

2. But the ymtaha property (the nuptial presents) ot* t!u3 
mother belongs to the maiden daughters alone ; not to sous nor to 
married daughters. This is declared by Manu himself, — Bui thu 
yautaha or the nuptial present of the mother is tlie share of the 
unmarried daughters alone/"' ^ 

According to the root yu to unite, whatever is, at the time of 
marriage, given to the bride and the bridegroom sitting upon the 
same seat, is called yautaha through the derivation, ^ what belongs 
to the yutau (or the two united) is yaiitaha\ But some (commenta- 
tors, among whom the author of the Dayabhaga is one) maintain 
that oil marriage the corporeal union of tlie man and wife takes 
place, by reason of the Sruti, namely, — (His) bone (becomes 
identical) with (her) bone, flesh with flesh, skin with skin,^' — the 
meaning of which is, that the bones and the other parts of the 
husband and wife become one. Others (among "whom the author 
of the Dayatattva is one) say that on marriage the union (of tlu^ 
husband and wife) arises, since it is indicated in the text (which 
the bride and the bridegroom are made to recite at the time of the 
marriage,) namely, — What is thy heart, lot that become mine, what 
is my heart let that become thine.^^ In the hfighantu it is said 
^ What belongs to the two united or yutau is yautaha,^ Tlie term is 
also read as yautaha since it is stated in the Kosa for authoritative 
vocabulary,— What is yautaha is also yautnkaJ^ .Dovasvami says ; 
The property of the mother rvhich was received by her in the 
house of her father is called yautaha^ such property being distinct 
from what was received in the house of her husband ; since tlu* 
term yuida ^signifies also disunion; as it is said in the Dhutupatha 
that ‘'the root yu means, to unite or to disunite and ii. is us(‘d in 
this sense, thus, ‘‘on completion of iliidyuta or disunion h This, 
(i.e., -what is said by Devasvami) is not good, Bur it is merely an 
assumption, inasmuch as there being no criterion for detenainatiou, 
it may equally be said that the term yautaha means the properry 
received in the husband^s house, such property being distinct from 
what is obtained in the lathery’s house. 

When there are more than one maiden daughter, then agn^e- 
ably to the maxim, ^ Equality is the rule where no distinction is 
expressed b their shares must be equal, no distinction being expressed, 

3. The property of the mother excepting these three kinds, 





{viz.;, gift subsequent, affectionate gift' of the liusban and yautahct)^ 
devolves on lior dauglxterB (in the first instance and not on her 
sons). .Ainorigst theni also, first on the unmarried daughters; in 
tlioir dehiult, 031 those that are unprovided; on failure of them, on 
those who arc provided, and whose husbands are living; failing 
thexn, ou tJie widowed ones. Accordingly, Gautama declares, — 

wouiau^s property goes to her daughters, unmarried and 
uriprovidod,’^^ — It is explained by Apararka and the author of the 
Kalpatarii iliat ^ unprovided^ means childless, indigent, neglected 
(by the liusbaiul) or widowed, Vijnanesvara and others attach to 
the term tlui first two of the above meanings. In this text also 
altiiougl^the general tenu ^ woman^s property ^ is employed, still it 
is lo be taken to refer to property other than the three descriptions 
iiieniioned above, 'riiis is said also in the Smritichandinka and the 
*Madauaratiia. 

4. Jhd, J iiuutavaluina and Eaghunandana maintain that the text 
of Gautama cited above, (§ Jl) the text of Narada, namely, — The 
daugliicu-H (shall take) their mother^s (property;) in default of 
daughters, the offspring/’s — the text of Katyayana, namely, 
— But if} default of the daughter, that property devolves on the 
Bon/’^' — the text cjf Yogisvara, namely, — Daughters share the 
residue of their mother’s property after payment of her debts; in 
their default, the issue, — and other texts of law, declaring the 
sllCces^ion of daughters to woman^s property, refer to yautaka or 
luiptifi! presents only, ixi conformity with the text of Manu, namely, 
— ‘^Thu yantaha is the share of the Unmarried daughters alone,^^ — 
and with the text of V’*asislitha,—- Let the females divide the nuptial 
present of their mother:^’"* otherwise there would be a con- 
iiict with the text of Manu cited before (§ 1). The term ^ ydrinayya ^ 
(in \"asiBhtlia^s text, rendered into ^nuptial present 0 has been 
explained by them to mean what is received at marriage [parinmya,) 
that is to say, yautaka. But in the Kalpataru and the Vivadachin- 
tamani, tlie reading is 'pdf inayya, which is explained to mean the 
paraphernalia of a woman, such as the mirror, comb and the like. 

5. But Vijnanesvara says: — 

Every description of womaiYs property goes first, even wheii 
there are tlie sons and the rest, to the daughters, the daughter’s 
daughters and the daughter’s sons ; and in their default to the sons 
ami "the restu The succession to the estate of a childless woman 
will be explained hereafter. On the text of Yogisvara^ namely, — 
'VDaugliters share the residue of their mother’s property after 
payment of her debts; in their default the issue ’’—the term Hhoir’ 
relates not to daughters alone, but also to daughter’s daughters and 
daughter’s sons, by reason of the text of Narada, namely,— The 
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daughters (shall take) their mother’s (property); in default of 
the. daughters, the offspring.” In this text (of Narada) the 
term ^ taV in the compound tadanmyah (the offspring) refers 
to the contiguous term daughters (and not to the term ^mother’s’ 
which is more remote), ^Accordingly’ the daughters’ ofispinug 
including the daughters’ daughters and the daugliters’ sons (is 
meant by the term tadanvayah). Amongst them also first the 
daughter’s daughter (succeeds) ; in her default, the daughter’s 
son. In the text of Togisvara, which will be cited below, the torm 
' daughters’ in the passage "but if she leave progeny, it will go to 
the (daughter’s) daughters/’— means the daughter’s daughters ; for, 
otherwise, there would be tautology, as he himself ha^s clearly 
declared the succession of daughters in the text,—" The daughters 
share the residue of their mother’s property, &c.” The succession 
of the daughter’s son follows from the general expression " the 
daughters’ offspring” (N^rada’s text). 

But the right of the sons follows from the uni-residual 
conjunctive compouud pitroh (^of the parents’) in the text (of 
Yajnavalkya,) — "After the death of the parents the sons shall 
equally divide the heritage and the debts : ” and this has been 
already explained. Also in the text, — " The daughters (shall take) 
the mother’s (property) ; in their default, the issue,” — the son and 
the like are intended by the term 'issue’, since it is proper to 
construe it with the term ' mother’s and since ' the daughters ^ are 
separately mentioned. But there can be no defect of tautology 
(attributable to this interpretation of the above two texts of 
Yajnavalkya) since this (latter) text is intended to establish the 
succession of the sons in default of the daughters, (while in the first 
text the mere right of the sons to inherit, is mentioned). 

But the meaning of the text of Maiiu, namely, — " But when the 
mother is dead, &c.”, (§ 1) is this: 'All the uterine brothers shall 
equally divide their maternal property,’ when their succession opens, 
' and the uterine sisters’ when their right takes effect. But the 
meaning is not that both (brothers and sisters) shall together divide ; 
for, in the absence of the conjunctive compound or the iini-reBidiial 
conjunctive compound, the mutual union (of brothers and Bisters) 
does not appear; but the tei’m 'and ’ (which it may be conteiided, 
bears the same meaning as a conjunctive compound) may reasonably 
be explained to express the union (of 'brothers and sisters’) merely 
so far as regards their grammatical construction, both being 
nominative to the verb ' divide As for example, if it is said, 

' Devadatta aW/ Yajnadatta shall pursue agriculture it does not 
(necessarily) appear that they must jointly do the same. Although 
the right of both (sons and daughters) to succeed to their mother’^ 
estate has been declared in other texts, still this text is intended to 
prohibit, by the employment of the term 'equally’, the mode of 
unequal distribution on account of specific deductions and the like. 

The term 'uterine^ is used (in the above text of Mann) for the 
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purpose of excluding the brothers and sisters sprung from a different 
mother. Hence it is that Manu (in another text) declares that the 
property of a low caste woman is taken by the daughter of her 
co-wife of a superior class^ though not begotten by herself, and on 
her default by her progeny ; thus, — The wealth of a woman, which 
has been in any manner given to her by her father, let the Brahmini 
(step) daughter take ; or let it belong to her offspring/^ Hei’e by 
the teinn ^ woman ^ is intended a woman of theKshatriya or the like 
(inforior) class, having no issue; and the term ^Brahrnini' is 
illustrative, meaning, belonging to a superior class. This (text) 
forms an exception to the rule that ^ the property of a childless 
woman, |i.ppertains to the husband h Hence the , daughter of a 
Kshatriya co-wife takes the property of her childless step-mother 
of the Vaisya class, and the daughter of a rival wife of the Vaisya 
class takes the property of her Siidra step-mother without issue ; 
and in her default her children ; and in their default, the text, — 
The property of a childless woman appertains to the husband,^’ — 
is applicable to such property. 


Hence the daughters and the rest are entitled to take the 
property of a woman leaving issue, in the first instance ; and after 
them the sons and the like. 


C. On this Jimutavahana says : Since, although a conjunctive 
compound (of the terms ^ brothers ^ and ‘ sisters 0 is not employed 
in the texts of Manu, Brihaspati, Sankha and Likhita, yet the same 
meaning (that is expressed by a conjunctive compound) is conveyed 
by the term ^ and ^ which signifies conjunction ; since in the text of 
Davala the conjunctive compound itself ^of sons and daughters^, 
w,, pidtra^hanyanam is used ; and since, for the sake of consistency 
(of this text of Hevala with the texts of Manu and the rest), it is 
proper that the term and ^ in those texts (of Manu and the rest) 
also, should denote the mutual union (of brothers and sisters con- 
nected by it), therefore it is reasonable to say that brothers and 
sisters shall together take the property, dividing the same. 
Besides if the daughters alone were entitled to take the entire 
property of their mother, then the special text with respect to the 
yautuka or nuptial pi^esents would be meaningless. And it is not 
reasonable to say that this text (regarding yautalm) is intended to 
exclude the married daughters, as in it the term unmarried 
daughtei's^^ is employed ; because their exclusion, as regards all 
kinds of stridhana, is declared in the texts of Gantama and the 
rest, and because it cannot but be admitted that on failure of the 
unmarried daughters, the married ones are entitled to take even 
the yautalm. Hence the distinction is, that joint succession alone 
of sons and daughters, is intended by Manu and the rest, to be 
relative to the presents before the fire, and other kinds of woman^'s 
property ; but the succession of the daughters alone, to be relative 
to ymUka or nuptial presents. But the terms ^ gift subsequent ^ 
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and 'affectionate gift of tlie husband used by Mann in another 
text, are intended to include other descriptions of woman s property 
such, as ‘ presents before the nuptial fire^, &c. ; for, othersvise, the 
separate text regarding the yautaha would be useless. 

This is the opinion also of the author of tho Dayatattva and 
of others. 

7. As regards this (contention) it appeai-s that, as there is ms 
authority to support the view that the terms 'gift subsec|nGnt , Ac., 
mentioned (in the text of Mann) are intended to bo illustrative, 
therefore to all kinds of the mother’s estate excepting these two 
{viz., the gift subsequent and the affectionate gift of the husband) , 
the succession of the daughters takes place in the first instance ; 
and on failure of them, the succession of the sons. The_ special 
provision, however, concerning the yautala is intended to indicate 
the exclusion of the married daughters and the like. If it bo said 
that their exclusion is common to other kinds of woman’s property 
(and not peculiar to the yautaka, consequently the special provision 
is useless), the answer is, true j but (the distinction is that) the 
exclusion is not unconditional (as regards other kinds of woman’.s 
property), whereas in the case of yautaka it is unconditional. 
Accordingly, it is held by the author of the Smritichandriki, 
and others that on failure of the maiden daughter the yautaka 
appertains to the husband or the like, alone, according to the form 
of marriage, and not to the married daughters and the like. 

But what is intended by Professor VijSanesvara is this ; The 
text (of Y4jnavalkya) which generally lays down that woman’s pro- 
perty is to be inherited by the daughters, can only be restricted in 
its application, if there be no another text which admits of uo other 
interpretation excepting the one that restricts the first text. But 
it cannot be contended that the texts of Manu and others, establish 
the joint succeB.sion of sons and daughters, and admit of no other 
explanation. For these texts may be e.xplained to establish tlie 
son’s right of inheritance. , Nor can it be contended that tho joint 
succession of the sons and daughters is indicated by tlio term ' :mtl ’ 
(in some texts) and by the conjunctive compound (in tlie te-xt of 
Devala, § 1). Because these may as well be explained to expreys.s 
the construction (of both the brother and sister or tho S(,iu and 
daughter) as the persons who are to effect the division. Otherwisi' 
when the nni-residual conjunctive is used in the text,—" 'J’he wife 
and the daughter also, the parents {idtamu), Ac.,”— and the con- 
junctive compound is used in the text,— “it appertains to the mother 
and the father {rndta-pitroh)” , —the succession of the motlim- and tho 
father, one after the other, which is maintained in all tho commen- 
taries (on law), would he unreasonable. In that instance it is said that 
consistently with the text of Vishiju and the like,|the!'compomuls 
may be explained to express no more than the associa'tiou (of the 
component words) as regards grammatical construction, but that tho 
order of succession, one after the other, of the persons oxpres.sedby'the 
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wordsj tliougli u.t vn-rinnco (with the grammatical construction)^ is not 
incompatible (with it). Similarly^ in this instance also, the order of 
successifm, one after the other, (of the sons and the daughters,) is 
expressed by the text of Yogisvara, namely, — On failure of them 
the issue, — and by the text of Ka.ty&.yana, namely, — ^^But in 
default of the daughters, the inheritance devolves on the sons ; and 
in conformity with those texts, it is proper to explain the conjunc- 
tive compound and the term ^ and ’ . (used in other texts) to mean no 
more than the association (of the terms ^ sons^ and ^ daughters'") for 
grammatical construction: but it is not proper to say that agree- 
ably tr> tlie conjunctive compound and the term ^and^ (occurring in : 

other texts) thes(> texts are to bo interpreted to bjmr a different | 

Tuoaniiig (from wind appears on the face of them). Besides, there 
would 1)0 the fallacy of mutual dependence : since, if the joint suc- 
cession (of srms and daughters) be established, then the texts 
(declaring the succession of daughters alone) are to be restricted in [ 

their application ; but if these texts be restricted in their applica- j 

fcion, then it can be ascertained that the tex"s (in which the conjunc- I 

tive compound or the term ‘ and ^ is used] intend joint succession (of 
sons and daughtoi's)* ] 

It cannot be a,rgiied tliat (agreeably to the above view) the 
special text (of Mann, § 1,) regarding the gift subsequent and the 
like would be meaningless. Since this text may have a meaning, 
if it be interpreted in the same way in which the text regarding the 
ymiiaka has been explained in the Smritichandrik^. Or all the 
texts may have a meaning if interpreted in this way : the mere 
right of inheritance of the children being established by the text 
(of Mann regarding the gift subsequent and the like) in. which the 
tenn ^gift subsequent" is intended to be illustrative, the equality 
(of shares) and the like are laid down by the texts like — But when 
the mother is dead, &c.” (§ 1). Thus there is no difficulty. 

^.riie %mriora,blo Vidyaranya, hoAvevor, has given both (the above 
interpretations, the first of which is) according to the Smritichand- 
rika and (the second according to) t.he Mitakshara, but ho lias not 
])assed any opinion. 

8. Bui: the succession, before the sons and the like, of the daugh- 
ter's ilaugliter, and after her, of the daughter’s son is unanimously 
admitted liy tlie authors of the Mitakshara, the (Suiriti) Chandrikd 
and tlio Maclanaratna as well as by the venerable Vidyaranya. 

Btit Jimutavfdiana and the author of the D%atattva say : — In 
default of the daughters, the succession of sons alone takes place, 
but not the succession of the daughter’s daughter and the like, 
and afterwards that of the sons. Since, in the text of Narada, 
namely,- The mother’s (property), the daughters (shall take); 
in default of daughters, the issue” — the term "issue*’ which 
signifios the issue in the shape of the son and the like, cannot 
properly be construcid with "daughters’. - For the- term "daiighter’, 
which sig^Tiifies a particular *sort of progeny, cannot possibly be 
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construed with another (word ‘issue’ signifying) progeny, as there 
is no mutual requirement (of the words) both being alike. Nor is 
the want of mutual requirement affected by the construction (of tho 
term ‘issue’) with the pronoun tat (her or their), for this pronoun 
(relating as it does agreeably to the opposite view, to tho term 
‘ daughters’) must present the idea of daughters as sucli. Besides, as 
in the text of YEjaavalkya (H)i term ‘ daughters ’ ha.s the ter- 
mination of the first or nominative case, and tho pronoun ‘ of tlieiri ’ 
(tabhyah), has that of the fifth or ablative case, they cannot be con- 
strued with the term ‘issue’ which requires a word in the genitive 
case to be construed therewith; hence it is to be construed with the 
term ‘mother’s’ though it is separated by the intorv;cntion of 
other terras. Therefore consistently with the text of Yajnavalkya 
the meaning of the term in the text of Narada also, in,' mother’s 
issue such as sons and the like, but not the daughter’s issue. More- 
over, conformably with the text of Baudh%ana, namely,— “ Male 
issue of the body (angaja'>heing left, the property must go to them,”» 
—the succession of the son alone as an immediate issue of the body 
is proper by reason of propinquity, but not of the daughter’s son 
and the like who are mediate descendants not born of her person. 

This is erroneous. For if a word signifying progeny could not 
be construed with another word denoting progefiy, then there could 
be no such construction in the case of the son and the like also 
If tMs argument be met by saying that there can he no obiectinn 
to the construction of two words signifying progeny when one i.« 
expressed to be the progeny of the other, then the same may be 
said in this instance too. (And it must be .so said,) for othomiso 
there could be no construction even in such a case, as 'the dansrh- 
ter s son Iherefore this (objection of Jimdtavahana) proceeds 
only from ignorance of grammatical construction. In the text of 
Yajuavalkya, however, although the son and the like alone are ex- 
pressed by ‘the inothei-’s issue,’ still this text merely recites the 
right of the sous which has already been laid down in the text — 
On the death of the parents, the sons shall equally divide the 
heritage and the debts, —for the purpose of showing that the 
liquidation of the debts and the default of the dan-htors are 1 1 - 
conditions of their right : and there can be no inconsistenev if the r 
right takes effect even after the daughter’s sons. But the text of 
Baudhayana, namely,-“ male issue of the body being left A 
whioh may be taken to establish by its generality thofonf rbSt of 
the estate of the mother, or to establish generr.il ■ Bi^ 
right of sons and daughters as the term angaja (rendered into ‘■male 
issue ’) signifies any child, -ought to be inUpUed ib t er 
to a, propinquity which is not inconsistent with any other trxt 
this, the argument drawn from this text,) has no forcei ‘ 

g(_£og ^a,- If she die without issue, h er kinsmen shJl S, 

" Baudhayana, I. g, n. 
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— rif bo gone ix,^ if hIho die ^witiliout issued i»e,j without 
leaving descendants f rum the daughter to the great-grandson, ^ her 
kinsmen', such as are mentioned in the following couplet, 
^shall take it\ i.a., the woman's property* 

Idle same sage declares the succession of the kinsmen in 
different ways according to the different; forms of marriage, thus, — 
property of a childless woman, (married,) also in the four 
forms of luHiTiage, of which (series of four) the Brahma stands in 
the beginning, goes to her husband; but if she is a mother, it 
lielongs to her (daughter's) daughters : and in other forms of mar- 
riage, it goes to the father," 2—^ The four forms of marriage are, the 
Brahma, Mio Daiva, the Arslia and the Prajapatya : the Gandharva 
also is included, by force of the term 'alsok Or ^the four forms ^ 
may be taken to be exclusive of the Brahma, and to include the 
Daiva, the Arsha, the Prajapatya and the Gandharva; for the com- 
pound brdhmddwhu (rendered into, ^ of which the Brahma stands in 
the beginning',)— being a bahmrthi or a descriptive adjective, the 
attribute expressed by it may be taken to have no reference to the 
predication. By this (interpretation) is removed the disagreement 
(of this text of Yajnavalkya) with the following text of Manu, 
namely, — It is ordained that the property (of a woman married) 
in (the forms of marriage called) the Brahma, Daiva, Arsha, Gan- 
dharva or Prajapatyu, shall belong to the husband alone, if she die 
without issue," 

The property of a childless woman married in the Brahma or 
the like form of marriage belongs to her husband, and on failure of 
him to the husband's nearest relations. For the nearness to the 
owner being debarredby the husband, preference ought to be given 
to the nearness of the husband* 

But if a woman be married ‘ in other forms of mannage 'le., 
in the Asura or the like, it goes to her father', i.e., to the mother 
and the father, since the term ^father' {piiri) is the result of the 
uni-residual conjunctive compound (of mother and father) . Amongst 
them also, it goes to the mother in the first instance, and after her 
to tlie father according to the principle set forth while explaining 
the term ^parents' {piiafau) in the text,— The wife and the 
daughters also, the parents, &c." — there being no other text against 
tlie application of that principle to the present case* Accordinglys 
in the text, — ^^But the property given to a woman (married) in the 
Asura or the like forms of marriage, is ordained for the mother 
andtlie fatlier, if she die witliout leaving issue," — Manu shows th© 
priority of the mother, by placing first the term mother in the 
conjunctive compound 

Besides, as it is expressly declared that the father inheiits 
the property of a maiden on failure of the mother, so the same order 


^ yiilBsvaikja, il, 141. 
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is proper iii this case also. Thus Batidliayaiia declarcs^*^*^ ilic 
wealth of a deceased maiden? let the uterine brothers theuiselves 
take; on failure of thein, it shall belong to the mother ; in her 
default; to the father/^ ^ On failure of the mother and the father, 
it goes to their nearest relations. 

In all the above-mentioned forms of marriage witlioui distinc- 
tion; if the woman be ^a mother % i.e.; have issue; her projusrty 
belongs to her ' daughters'. It has already been mentioned tiia.t by 
the term ^ daughters' in this text (para. 2 ) the daugliter's daughicrs 
are intended. The daughter's daughters also inherit) in the ortier of 
the unmarried oneS; &C .3 by reason of the text of Giuitama and 
others. And it has previously been stated that when the daughters 
take the property, something should through jiffiectiun be given io 
the- daughter's daughters. When the daughter's daugiiturB have 
their mothers different; and those sprung from one mother an* 
unequal in number to those sprung from another; they shall divide 
their grandmother's property according to thoir mothers; just as 
grandsons do according to their fathers; for Gautama daciares;— 
Or let the share of each class be according to the inothor,"^ 

10. But Jimufcavahana says : — This text lays down a rule 
regarding only that wealth which is received at the time of the 
celebration of marriage in the Brahma or the like formS; but not 
regarding the entire property of a woman married in any of those 
forms. Because the connection (of the words) being; the property, 
in (the forms of marriage called) the Brahma; if the time of 

the celebration of marriage be indicated; tlie term {‘in the Brdhma; 
&c.' 5 ) has a metaphorical meaning; in relation to time present ; 
but; if a woman married in those forms be intended; it has a meta- 
phorical meaning in relation to the past coromony of marriage ; 
hence the latter meaning is less approved than the former. 

The same is the opinion of his follower; the author of the Ihiyix- 
tattva* , " : 

This is not right. For it being generally laid down in liuj 
preceding text that the kinsmen shall take the property of a child- 
less womaii; the question ariseS; what sort of kinsmen, shall take the 
property of what description of a childless woman ^ Therefore it is 
proper to say that the terms "^Brahma"; &c.; are intended to qualify 
her (he.; the childless woman). As for the argument founded upon 
a consideration of the relation to the present and past time; — that 
is worthless. Because in both (the meanings) the quality oi’ being 
past is the same when the partition is made (gift and marjuage 
being then both past); and because the quality of being* present 
lit the time of maiTiage is of no importance; also because the 
connubial relation (of the woman) effected by the marriagO; is of 
greater imnortance. 


* Not found. 
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11. Bui wliatever may be tlie form of marriage, the property 
received by a woman from her parents subsequent to the marriage, 
belongs to her brufchors alone. This is declared by Katyayana, — 
But whatever immoveable property has been given by the parents 
to their daughter, goes always to her brothers, if she die without 

But Visvariipa and Jimiitavahana say : — What had been given 
to her by the parents before her maiTiage, goes to the brothers; 
because what is received after marriage becomes ^ gift subsequent^, 
and what is received at the time of marriage goes, according to the 
form of mamage, either to the husband or to the parents. 

ddiis is not tenable. For there is no conflict (of this text with 


any other text,) as this text is relative to immoveable property. 

Nor can it bo argued that when the brother succeeds to immoveable i 

property, Lis succession to inoveable property follows from the rule j 

of ^ the staff and the cake ^ {a foTtiori). For that rule is not appli- 1 

cable to what forms an exception. f 


12. But the fee or sulka belongs to uterine brothers alone, by 
reason of the text of Gautama, namely, — The sisteris fee or sulka 
belongs to the uterine brother.”’’^ On failure of the uterine brother, 
it goes to the mother; for the same sage says,- -‘‘'After them, it 
belongs to the mother : but some say, (the mother inherits) before 
them.'^^^ — The latter is the opinion of others. 

Id. What was given to a -woman by her bandlms (or consan- 
guine relations) belongs, if she die without issue, to her landhus, 
in the first instance, failing them, to her husband, by reason of the 
text of Katyayana, namely^, — “ What was given by the bandhus 
appertains to the bandhus ; on failm^e of them, it goes to the 
husband^^'^ 

14. But when there is a failure of the above-mentioned heirs 
to a childless womaiFs property, Brihaspati ordains, — “The 
mother^s sister, the maternai uncle^s wife, the paternal uncle’s wife, 
the father’s sister, the mother-in-law and the wife of an elder brother 
aro pronounced similar to mothers ; if they leave no isvsue of the 
body, nor sun (of a rival wife,) nor daughter’s son, nor their son, 
the sister’s son and the rest shall take their property.” — Here by 
the term ‘ aurasa ’ or ‘ issue of the body both sons and daughters 
are included ; for they debar all (other heirs,) and the order in which 
they debar others has previously been mentioned. And by the 
term ‘ son is inieuded the son of a co-wife ; for Manu declares,-— 
“ If ainoDg all the wives of the same person, one be a mother of a 
son, then all of them become by that soli mothers of male issue : this 
is ordained by Manu,” But the term ‘ son is not intended to be 
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ill appositioi!: with the term * or issue of the body ; booauso 

in that case it would be useless, and because the sister’s son aud tho 
rest would be heirs although the son of a co-wifo be living ; and that 
would be contrary to irnmeroorial custom, dlie pronoun ^ their ^ or 
tat in the phrase ‘ their son^ relates to the terms ^ issue of the body ^ 
and ^son of aco-wife^^ though they are separated (by other w{>rds^) 
and not to the term 'daughter’s son^ though it i in reed lately pre- 
cedes ; because the son of a daughter’s son is not competent to offer 
oblations. Hence on failure of heirs down to tho daugliter’s son, 
first the 'aiirasa’ inherits, after him his sons and grandsons. For 
it is proper that the succession should devolve on them, inasmuch 
as they are competent to present the pinda and are liable to dis- 
charge the debts, by reason of tlie text, — " Debts are to be liquidated 
by sons and son’s soos.”^ In their default, the son of a rival wife, 
his son and grandson (become heirs in their order) ^ by reason of 
their being, under the circumstances, the giver of the pinda, and 
the liquidator of debts, and by reason of the text of Manu, cited 
above. Hence on failure of these, the sister’s son and tho rest 
alone, in spite of the sapindas, such as the father-in-law, are, by 
virtue of this text (of Brihaspati) which is not rccoucileable in any 
other way, entitled to succeed, according to their comparative pro- 
pinquity, to the property of their mother’s sister and tho rest* 

15. But the daugliter-iu-law and others (of the same sex) are 
entitled to food and raiment only ; for the nearness as a sapinda is 
of no force when it is opposed by express texts : since a text of the 
Sruti declares,—^' Therefore women are devoid of the senses and 
incompetent to inherit,”^. — and a text of Mann, founded upon it, 
says,T-‘^ Indeed the role is that, devoid of the semseB, and incom- 
petent to inherit, women are useless.”^ The conclusion arrived at by 
the author of the Smritichaiidrika, Haradatta and other southern 
cemmentators as well as by all the oriental commentators such as 
Jimutavahana, is, that those women only are entitled to inherit, 
whose right of succession has been expressly mentioned in texts 
such as,— " The wife and the daughters also, but that others 

are certainly prohibited from taking heritage by the texts of the 
Sruti and of Manu. 

Thus ends the partition of a woman’s property. 


. . _ OH AFTER VI. 

pAErrnoN of Concealed Peopehtv. 

i. How is explained the mode of distribution of that wliich 
Waa at the time of partition, concealed by any , one fof tho co-heirs’! 
but IS subsequently discovered. On that (subject) Manu says,-L’ 

i Yaiiiwvalk;fa,,il. 50.' ' , ■ ; . l3aad%mia, ll, 2, 3, 4^. 

* Not found. 
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^^Wlieii all tlio debts and wealth Ibave^i^ been justly distributed 
according to la-w^ if anytliing be afterwards discovered^ the whole 
of it shall be equally distributed.^^ ^ Yogisvara' declares, — Effects 
which have been stolen by any one of the oo-beirs, and which are 
discovered after the separation, let them again divide in equal 
shares: this is a settled rule/^^ — Here, from the use of the term 
^ equal ^ it appears that rlie (mode of unequal) distribution with 
specific deductions is prohibited : by the term. ^ divide^ it is indi- 
oatod that the property shall not be taken by him alone who dis- 
covers it, and that a smaller share shall not be allotted to him who 
concealed it. 

2. Some (commentators) assert that, when the (above) texts 
may have a meaning (if interpreted) in this way, the concealment 
(by a 00 -heir) of joint property does not constitute the offence of 
theft, inasmuch as it was taken under the belief of its being (his) 
own* This is foolish. For in joint property there being also the 
right of otlier (co-heirs), it cannot be denied that there is ^ the 
wrongful taking of another’s property — which is the meaning of 
the term ‘ theft h If it be said that there is no theft as it was not 
taken with the belief of its being another’s. (The answer is :) it is 
not) so, since concealment necessarily involves the belief of its being 
another’s; accordingly the term ^stolen’ is employed (in the above 
text of Yajilavalkya). (If it be asked) has not Mann in the text — 
'riie eldest (brother) who out of covetousness defrauds his younger 
ones, shall forfeit the right of the eldest and his share, and shall be 
pimishod by the king”3 — condemned the eldest alone and not the 
yoa«g(u‘ ones in, case of misappropriation of common property ? 
(Th»^ answer is) true : -but when an act which may be committed, is 
affirmed to be an offence if committed even by the eldest (brother) 
who holds the position of a fafher (to })is younger brothers), then 
it becomes nece>ssanly affirmed by reason of the rule ol: ^ the loaf 
and the staff ’ that the same is an offence if committed by those 
(younger brothers) that are dependent on him and hold the position 
of a son (to him). Hence those who maintain that the texts 
declaring equal distribution in a case of concealment of joint 
property, intend that there is no offence of theft, — are silenced by 
this text of Many, as well as by the following text of Sruti which 
declares it to be an offence without any distinction, namely, — ‘^^If 
any one dispossesses a sharer of his share, he may molest him ; or 
if he does not molest liiih, he may molest his son or son’s son.” — 
The meaning of this text of Sruti is : ^ If any one dispossesses, ie,, 
deprives ^ n shar'er, one entitled to a share, of his share/ that 
is, anyhow by force or fraud does not give him a share; ie., 
who is dispossessed of liis share ^ may molest’, i.e., injure ^ him’, f.e., 
the dispossessor by reason of his offence ; if he does not injure him, 
he may injure Ids son dr graud>son. Those, however, who are 
ignorant of ■ the Sruti may indeed talk irrationally. But we have 
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already said ttat even in the case of joint property, there bein'*' 
another’s right, the definition of theft is not inapplicable. 

Just as (in an instance discussed in the Mim.imsii) the ad ver.se 
argument is set forth thus, — If, when the sacrificial food consi.sting 
of green kidney-beans is not procurable, black kidncy-bt-ans b(i 
used as a substitute by reason of the similarity (of these two kinds 
of beans in many respects), then the prohibition laid down in tin* 
passage : " Black kidney-beans are not fit for sacrifices,” does nor 
apply; because they are used under the impression that they contain 
the constituent elements of the green kidncy-boans ; but the 
conclusion arrived at is, that they cannot be used even as a substitute, 
upon the ground that all that is necessary for tho validity of u. 
prohibition, being, that what is prohibited might take place (but for 
the prohibition), the prohibition (of the use of black hidney-boans 
for sacrificial purposes), is not unreasonable, since (some of) the 
constituent elements of black kidney-beans also arc unavoidably 
used, even when green kidney-beans are used, (becau.se the two sorts 
of beaus must have some of their constituent elements common, 
which make them appear similar), and hence those elements ■would 
have been fit for sacrifices. 

3. No complaint, however, should be made by the co-sharers 
before the king, and even if it be made tho king shall cause the 
restoration by gentle means ; this, of which the only visible object 
is the maintenance of good feelings (of the co-heirs towards each 
other), is declared by Katyayana, thus , — “ Property misappropriated 
by a feaad/iM or kinsman shall not ho caused to be restored by force.”’ 
Nor should it be complained that the consumption by "a. co-heir 
during coparcenary was over and above his duo [moportion ; and 
even when there was such consumption, it i.s not to be taken into 
account by the king. To this effect the same sage declares,—" Tin* 
(iinequali consumption of unseparated Imitlhiifi or kiii.sinen shall not 
be removed’’^ (by an adjustment of acconuts). fi’he purport is that 
unequal consumption cannot be prevented, as it is unavoidaI)ie. 

It is to be observed that while these texts (of .Katydyana) may 
in this way he reasonably explained to nrean no more than whu'f: 
they plainly signify, it cannot be held that these texts also intmul 
that there is no offence of theft, for then they would hare a meaning 
not expressed : hence in the above cases also, the penance for thelt 
and legal punishment must take place. 

CHAPTER YII. 

Off Impartible Peopertv, 

1. Now, ■what is not liable to partition, is explained. On this 
logisvara declares,— “ Whatever else i.s, without detriment to the 
paternal property, acquired by a man himself, or received from a 


‘ II. Cole.Dig., 486, CGOLXXVTI. 


= II, Cole. Dig., 480, CCOLXXVri, 



OF IMPAETIBM PROPBETY. 459 

friend or obtained at nuptials^ does not belong to liis co-lieirs 
[dmjadas) ; nor shall lie, wlio recovers hereditary property which 
had boon tiihon away, give it up to his co-heirs ; nor what has been 
gained by loarniog/’^ 

Tiio tenii ^ without detriment to the paternal property^ is to be 
constriKjd with all (the items of property described) ; for, were it 
isolated in construction, then the items such as wdiat is received 
fro!n a, friend, alt-liough they involve the expense of the paternal 
prc^perf'.y, would nf)t be liable to partition ; but this would be opposed 
io^ tlio practic(3 of persons following the precepts of the Vedas, and, 
writli respect to what is gained by learning, to the text of ISTarada, 
namely,—*^ H,o who maintains the family of a brother engaged 
in the pursuit of knowledge, shall take, though he may be ignorant, 
a share of the wealth gained by that knowledge/^ 

Katyayana also confirms this view by the definition he gives of 
the gains of learning that are impartibk, thus, — ‘^Wealth gained 
through learning acquired from a stranger while receiv^ing a foreign 
maintenance is termed gains of learning.’’^ 

Mann also clearly says, — Whatever a man has acquired 
through Mb own exertion without relying on the paternal property, 
ho shall not give it up to his coparceners {ddyddas ) ; nor what has 
been acquired through learning/^*^ — ^ Exertion^ signifies service and 
the like. 

A special rule has been laid down by Sankha-, with regard to 
hereditary immoveable property, though recovered witliout detri- 
ment to the paternal estate, as in the text, — ‘^When one parcener 
alone has by his own exertion recovered land which had been lost 
before; tlie others shall get in proportion to their shares, but after 
setting apart a quarter share for him/^''^ — The ^ meaning is : after 
having allotted to the recoverer a fourth part (of the land) as a price 
of the recovery, all the co-sliarors (including the recoverer) shall 
equally divide the remaining three parts. 

Although this sort of imparfeibility follows from the very (plain) 
principle that what is anqnired by a man belongs to him b (and so 
no authority of the Biistras is necessary for establishing it) ; still 
there is no defect, inasmuch, as generally the Institutes on Positive 
law do, as we have already stated in the introductory chapter, lay 
down rules wliicli are as well deducible from reason. 

2, Otlier kinds of property not liable to partition are men- ^ 
tioiiedby Mann, thus, Clothes, vehicles, ornaments, propjired 
fi 3 od, water, women, religious fund and charitable work yoga- 
kshema, jis well as a passage are declared to be not liable to 

partition.” 

P&tram vehicle 0 means, conveyance. ■ 

^ Y’ljutwalkya, II. 118 and 110. Manu, IX. 208. 

^ Kirada, XIIL 10. ^ II. Cole. Dig., 464., OOOLIX, 

* IL Cole. Dig., m, OOaXhnh ■« Manu, XX. 2X0. 
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‘Glothes and the like' ornaments) belong to him alone by 
whom they have been worn : but those that are not worn but are 
intended for s«*ile; are certainly liable to distribution. 

‘Prepared food', i.e., cooked food, shall be partaken by all as 
much as they can, but shall not be weighed and divided. 

‘Water', Le.j a reservoir of water, such as a wx'll, shall be used 
by all accordingly as they require. 

‘Women', i.c., female slaves being unequal (in number to the 
shares) shall not be divided hut shall be employed in work by f urns. 
But woinen kept in concubinage by the father shall not be divided, 
though equnl in number, by reason of the text of G:mtamh, namely, 
— “No partition is allowed* in the case of concubines."^ 

The term ‘religious fund' {ifoga) means a fund for th(^ perform- 
ance of religious ceremonies ; and ‘charitable work' {h^shewa) 
signifies a reservoir of water, or the like, constructed for public 
benefit. The impartibilifcy of these two, though raised or made at 
the charge of the paternal proper y, are set fo) th as examples j; 
smce, directly or inclirectly, a partition of these is not possible, far 
le^s when these are he reditarv. Accordingly, Laugakshi declares, — • 
“ The sages declare that charitable work is a reservoir ol water or 
the like constructed for public good, and that religious fund is 
property set apart for the pei'formance of religious rl^es: these 
two are pronounced irripavtible : so are the bed and the seat."® 
Some hold, that the iB\'m yoga-kshi ma intend those who perform 
sacrifices and ch-arit ible works, us the king's minister (of charitable 
works), the (family) priest, and the like. Others say that it 
signifies weapons, cow -tails, shoes ai<d similar things. 

‘ A passage ' is a way for ingress and egress to and from a house, 
garden or the like ; this also is impartible. 

3. Clothes and the like worn by the father shall be given to 
the person who partakes of food at his obsequies: as directed by 
Brihaspati, — “'Fhe clothes and ornaments, the bed and similar 
furniture, appertaining to the father, as well as liis vehicle and the 
like, shall be given, after perfuming them with fragrant drugs and 
wreaths of flowers, to the person who partakes of the sraddha."^ 

4. Also ornaments that are worn by the females are not parti- 
ble: thus it is declared, The or co-heirs shall not divide 

such ornaments as are worn by the females during the life of their 
husbands: they, who do so, become degraded."^— From the term 
‘worn' it appears that those that aie not worn are liable to parti- 
tion. By the phrase ‘ during the life of their husbands', it is 
indicated that whatever is worn in any part of the body as a badge 
of the husband's. life, is not liable to partition. * 


' ^auw, xxvm. 4,^ 3 Brihaipati, XZl. 85« 

s Not found. , V,Eanu,IX.m 
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5.. Also wliat has been received from the father as a token of 
«alfcction^ cannot be divided : thus it is deelared;,— By favor of the 
father, clothes and ornaments are nsed/^^— By the term ^aro used’, 
their impartibility is indicated. 

Likewise, what has been given by the parents (is not divisible) 
by reason of die text of law,— Whatever has been given by the 
parents to any one, becomes exclusively his property/^ * 

But it is to bo observed that gifts by the parents out of favor 
or aftection should bo guided by propriety but not by caprice ; for 
that would be contrary to the practice of the learne»l. 

C>. ’'.Phe details of what has been acquired by the use of paternal 
property are found in many texts of law concerning what is gained 
by heroism, and the like ; but these ax’e not written here for fear of 
increasing the bulk of the book. 


CHAPTER VIIL 

Exclusion peom Inheeitance. 

i. Now those that are not entitled to shares on partition (or 
succession) are described. 

On this subject Yogisvara,— ^ An impotent person, an outcast 
and his issue, one lame, a madman, an idiot, a blind man, a person ll 
a63ict6d with an iucui’able disease, as w^ell as others (similarly dis- | l 
qualified) shall not get shares, but shall be maintained.’’® 

His issue ” means, the issue of an outcast. 

It is to be observed that an impotent person ” and blind 
man,” if so f j om their birth, are certainly not entitled to shares on 
partition, but if they become so in the interim, are certainly entitled 
to shares on a partition agreeably to the mode laid down in the text, 

— Or his allotment must be made out of the visible estate cor- 
rected for income an<l expenditure,’”^— provided their cure be 
effected by medication or the like. 

By the term ‘^others” are included those that have adopted an 
order other than that of the householder, that are inimical to their 
father, that are addicted to vice that are deaf or dumb, 

and that are destitute of an organ of sense (or action). Thus 
Vasisbtha declares, — But those who have adopted an order other 
than that of the householder are ixot entitled to shares.”^ So also 
jNirada says,— An enemy to Ms father, 'an outcast, an impo- 
tent person^ and one who is addicted to vice take no share (of the 


I 

» 
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inheritance), tliougli they be anrasa or real sons, much less if they bo 
sons of the wife/^^ Also Manu says, — An impotent person and an out- 
cast are excluded from a share of the heritage ; and so ai'o persons 
deaf and blind from birth as well as madmen, icbots, tlie dinnb and 
whoever are destitute of an organ (of sense or action) : Niri ndrina 

or destitute of an. organ is one who has lost an organ of sense 
by disease ; hence an impotent pei’son does not come under it But 
some say that destitute of an organ means those that are 
devoid of hands, feet or the like (oi’gan of action). 

2. The impotent and the others do not obtain any share but 
shall be maintained^' (§ 1, Yog^svara^s text), i.e., supported by 

giving food, raiment or by the like. But if they be not mmiitained, 
a grave offence is committed ; so Mann declares, — To all of them 
food and raiment ought to be given by a wise man ; ho who does 
not give, becomes deeply degTaded/'^— Deeply means for life. 

3. Amongst them, however, an outcast (patita) and one addicted 
to vice (iipa-pataki) are excluded from inheritance, if they do not 
perform the penance. But of one who does not, out of perverseness, 
perform the penance, the exclusion is certain. 

4. The exclusion, again, of these, takes place, if their dis- 
qualification occur previously to partition (or succession ;) but not 
also if subsequently to partition (or succession;) for there is no 
authority for the resumption of allotted shares. 

The venerable Vijnanesvara says that if subsequently (to parti- 
tion or succession) their defects are cured by medication or the like, 
they become entitled to obtain their shares. And tliis is reasonable ; 
because it is by reason of the defects that they were disqualified to 
share ; and because the same principle is applicable (to such a case) 
as is laid down in the text, — One who is begotten by one of equal 
class, after the coparceners have been separated, is taker of the 
share.^^*^ 

5. The (masculme) gender in the words ^ an outcast^, Ac., is 
not intended to be expressi^sre (of restriction,) for it cannot reason- 
ably be accepted (in that sense) ; in the same way as in the text,— 

A BnUimin (in the masculine gender) shall not drink spirituous 
liquors.'^'' Hence, so far as is applicable, this (law of exclusion 
based upon defects) excludes the wife, the daughters or the like 
(female heirs) as well. 

• 1 , . l^pol^out and the rest are excluded from 

inheritance, still their sons are entitled to the shares (which would 
have been allotted to them). This is declared by Yogisvara,— 
But of these, the aiirasa or true son and the kshetraja or son of 
the wife, if free from defect, take the shares.’’ Free from 


^ mrada, XIII/2n 

« Mann, IX. 201. 

® Ibid, IX. 202. 
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defect incaiis^ having no defect such as is mentioned above 
cauRcs the exclusion from inheritance. Among those (that 
are excluded from inheritance^) an impotent person may have a 
kshetraja or son of the wife ; the rest, aurasa or a real son as well. 
The menruon of these two kinds of sons is intended to exclude the 
other descriptions of sons. 

7 . An outcast and his son are not entitled to maintenance. 
Accordingly, Dovala says, — When the father is dead, an impotent 
person, a leper, a madman, an idiot, a blind man, an outcast, the 
offspring of an outcast and a person wearing the token (of religious 
mendicancy) do not obtain a shave of the heritage. Food and 
raiment '^should bo given to them excepting the outcast ; but the 
sons of such persons beiiig free from similar defects, shall obtain 
their father^s share of the inheritance.^^ ^ ^ A person wearing the 
token^ means one who has become a religious wanderer or the 
like* Here (^'.e., in the second verse) the term ^ outcast^ includes 
also the son of an outcast, for being begotten by an outcast he too 
becomes an outcast ; by reason of the text of law, namely, — The 
issue of an outcast becomes certainly outcast excepting a female, 
for she goes to another (family)/’* The term ^dead’ indicates 
(only) the time for partition, because they are not entitled even if 
partition be made during the lifetime of the father. 

8. Also Katyayana says, — The son of a woman married in an 
irregular order, and ho who is begotten by a kinsman of the^ same 
family arc unworthy of inheritance ; and so is an apostate from a 
religious order."”® If a woman of a superior caste be espoused after 
marrying one of an inferior caste, then both of them are married 
in irregular ox*dor. A kslietraja or son of the wife, procreated by 
a kinsman of the same family without being authorized to raise up 
issue, is unworthy of inheritance. 

^^But the son of a woman married in iiTegular order, may be 
heir, provided he belong to the same class with his father; and so 
may the son of a man belonging to a different (but superior) caste, 
but begotten by a woman espoused in the regular order* The son 
of a woman married by a. man of inferior caste does not take the 
{riktha or unobstructed) heritage. But bare food and raiment only 
should be given by his handhus. But in default of the bandhus he may 
take his paternal property. The Idndhdvds (being step-brotliei’s ?) 
shall not be compelled to give up (to him a share of) that property 
received (by them, and) belonging to (their or his ?) own father.-” 

9. It is declared by Maun that an impotent person and the 
rest may espouse wives and have sons,, thus, — If an impotent 
person and the rest should at any time desire to marry, the offspring 
of such as have issue shall be capable of inheriting, ” ^ Tantu 
(rendered into ^ issue means offspring. 

^ IL Cole. Big., m, OOOXXI. » II* Cole, Big., 4S9, CCOXXXVII. 

^ ■■ Bo. ' 
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It cannot be argued, bow can an impotent person and the rest 
contract marriages, since they are degraded for want of investituro 
with the sacred thread ? Because, for want of investiture owing to 
unfitness for investiture, a person is not degraded any more than 
a Sudra. 

10. Their daughters must be maintained till their marriage, 
and must be married. Their wives, however, that are childless 
and chaste must be maintained, provided they are not perverse ; 
if otherwise, shall be expelled. This is declared by Yogisvara,— 
Their daughters also must be maintained until provided with 
husbands. Their childless wives, ^ conducting themselves aright, 
must be supported; but such as are unchaste should be essipelled ; 
and so indeed should those that are perverse. ^ 

,11. Apastamba ordains, ^ Of an excommunicated person, 
the inheritance, oblations of food and libations of water cease/^; — 
^ An excommunicated person^ is one in whose company water is not 
drunk (by his caste men). Likewise Brihaspati says, — Though 
born of a woman of equal class, a son destitute of virtue is unworthy 
of the paternal wealth : it is declared to belong 1o such kinsmen 
offering funeral oblations to him as are versed in the Vedas. A son 
redeems his father from debt to supei'ior and inferior beings : hence 
there is no use for one who acts otherwise. What can be done with 
a cow which neither gives milk nor bears calves ? For what purpose 
was that sou born who is neither learned nor virtuous ? A son who is 
ignorant of the Sastras and devoid of courage and good purposes, 
who is destitute of the practice of devotion, and who is wanting iu 
good conduct, is similar to urine and excrement. ^ 

The meaning is this : A son who performs the obsequies of his 
father and other ancestors, is of approved excdlence, though he be 
uninitiated ; not a son wlxo ^acts otherwise, be he the eldest and 
conversant with the whole Veda. 

The purport is, that the very ownership of the paternal property 
forms the remuneration of one who performs the duties of a son: 
wherefore should one that neglects them have a right to that 
remuneration ? To this effect is the text of law, namely,— '' Since 
a son delivers his father from the hell called put, therefore ha is 
named put4ra by the Self-existent Himself,’^'^ 

Also Manu says,— ''All the brothers who are addicted to vice 
lose their title to inheritance.” The purport is that those who 
are incapable of performing the rites enjoined by the Sruti, as well 
as those that are addicted' to vice, are not entitled to get shares. 

Thus (are described) those that are not entitled to shares on 
partition (or succession). 


1 Yajnavalkya, II. 143. 
* Not found. 
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OHAPTEE.IX. ■ . 

Rights OF Separated Oo-shaeees. 

L Row the rights of separated kinsmen (are considered). On 
that subjoefc Narada says, — When there are many sprung from 
one man, whose duties arc separate, whose transactions are separate, 
and whoso instruments of (household) work are separate ; if they 
be not accordant in affairs, should they give or sell their own 
shares, they moy do all that as they please ; for they are masters of 
their own wealth/’^ 

Thf 4 meaning of this is : Many sprung from one man i.e., 
many brothers, — some say that the term being separated is 
understood, but in our opinion, the terms whose duties are 
separate/^ &c., signify that they are separated, for it does not 
ajipear that thes(i terms form the predicate, (and the construction 
of the text is not that many sprung from one man, shall have 
separate duties, since such an injunction would be useless; — 

whose duties such as the worship of gods, ancestors and the 
twice-born, ^^are separate^’, v’.e., apart from those of the other 
eo-sharors; — it does not mean that duties consisting in the preser- 
vation of the sacred fire, &c., are separate, for although the 
performance of these duties depend upon wealth, still they are 
separate even in a joint family ; accordingly, Brihaspati says, 
The worship of gods, ancestors, and the twice-born is joint among 
those wlio live in commensality : but the same takes place in every 
house of the separated kinsmen and this (text) has been already 
considered (by us;)— ‘Svhose transactions’^, i.e., agriculture and 
similar temporal business, ‘‘ are separate; if they be not accordant 
in affairs’’, i.e., if they do not give permission to each other, still 
should they give or sell their own shares, they may do, as they 
give or sell their own shares, they may do, as they please, all that”, 
also any other transaction such as mortgaging, borrowing or 
lending. 

If the separated co-sharers accord their assent, then only the 
determination of any dispute becomes facilitated; but if they do 
not, then gift, &c., do not become invalid. The reason for this is, 
for they are masters of their own wealth ”, ie., of the property 
which has become the subject of their exclusive right. The purport 
being, that mutual assent is requisite when the property is common, 
bat mot 'also .■when it is separate. , 

2, As for what has been ordained by Brihaspati, namely, — 
^SSeparated kinsmen, as those that are unseparated, are equal in 
respect of immoveable property; for one has not power over the 
whole to give, mortgage or sell it;”®— 'bhat also is to be taken to 
lay down that the permission of the separated kinsmen is desirable 


» Farnds, Xni. 42, 43. * Bnhaspafei, XXV. 6. 

» BriliMpati, XXY. m. 
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Bimply for the purpose of the facility of determining any dispute, in 
the same way as the permission of the headman of the villager. For 
in the case of immoveable property, the determination in the case 
of immoveable property^ the determination in a different time, of 
the question whether the family was separated or joint, may beconu^ 
diflB.cult if in the long interval the attesting witness and t]u3 like 
cease to exist. But should the permission be granted, theu^ any 
dispute (regarding the disposition of property) may decidtHi, 
without determining the question as to partition. This is 
opinion of Vijhanesvara and many others. But tlio author of tlie 
Smritichaiidrika says : — If the co-sharers though separated consider 
the partition of immoveable property to be inconvenient^ arul so 
divide the other kinds of property and take their shares separately, 
but keep the immoveable property joint, with the stipulation that 
Sve shall enjoy its profits by dividing tlio same at the time of 
realization’: this text (of Brihaspati) refers to such immoveable 
property. 

This (assertion of the author of tlie Smritichandrik^) is merely 
an assumption ; for in that case permission is necessary by reason 
of the very fact of the property being joint. 

3. The same sage declares, — Whatever share has been allotted 
to any one, he shall not complain after receiving the'same/^^ — 
^ Receiving ^ means, accepting. Any one who gives his assent at 
the time of partition and afterwards disputes, shall be restrained 
by the king, and punished should he persist. Ifiiis is declared by 
the same sage, thus,— ''If any one who has received an allotment 
by his own choice, disputes again; he shall be confined to his <nvn 
share, by the king, and shall be punished if ho persevere.s/^^ — 
'Perseveres^ means persists. 


CHAPTER X. 

Ascertainment oe a Contested Partition. 

1. The mode of pardtion having been described, now is stated 
the mode of determining a doubt regarding the fact of a partition 
having been made. 

_ On that subject Yajfiavalkya says,— “It is to bo known that 
in case oi concealment of partition, the ascertaimnent of the fact of 
partition may be made by the evidence of kinsm 
and witnesses, and by documentary evidence as 
neoted houses and fields.’’^ 

(The meaning is ;) " It is td be known that 
ment' , i,e., denial, of partition^^, made by any o: 


^ Bnhaspati, XXY. 94 2 Brihaspati, XX Y. 95. 

Ya^navalkya, II, 149. 
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co-BliarerB^ ascxirtainiiient the determination tlie 

fact of partition maybe made by tbe evidence of Idnsmen^^^ i,e.^ 'i 

tho> fat}Kn‘\s ]*olatioiiH^ rolationB ie.y the maternal uncle and the 
like, and witnesses’^;, ix.^ strangers falling under the definition 
of a: wit !U‘ss: althongh kinsmen and relations also come under the 
<,?a.t{\gnrv of witnesses, still by the rule of ^ the bulls and the heaves’ ; 

they are separately inentioned, since they being nearer than outside 
witn,essos, are aware of fact that are incidents of partition, such as 
sepjiraiii pcafi'ormancc' of the si4ddha and the like (rites,) and are 
appointed arbitrators to carry out a partition : and by doc omen « 
ta.ry evithuicc* ”, tlu^ instrument of partition : as well as by | 

discouruj^dis'l (ya.utaka) ”, separated by metes and bounds, — ‘ 

agreeably to tlu^ root ya which, means Ho unite’ or ^to disunite’ — | 

houses a,n<! fl(‘lds ’k ' • 

.Narada says, — If a fpiestion arise among co-lioirs in regard ! 

to the fact, of partitit)!!, it must be ascertained by the evidence of | 

agruiti<* nfiations, by tlie deed of partition or by the separate | 

transaction ofafTairs.”^ — The term Sagnatic relations ’ is used in 
onh^rto show that if such (witnesses) be forthcoming, other persons 
should not bi.‘ preferred a,s witnesses; ^affairs’, such as agriculture 
and the likea 

Bauklia declares, — Should a doubt arise on the subject of 
partition of the wealth of kinsmen, the family may give evidence, if 
the matter be not known to the agnatic relations.” ^ ^ Family ’ means 
the cognates, sucli as tlie maternal uncle ; hence it is, that the | 

agnatic ndations are prominently sat forth by IST&acIa. The reading, I 

jndirlhhlh or ^ if the eye-witnesses be not known’ (instead of if the : 

matter bo not known to agnatic relations ’) is not genuine, since it 
is not found in old manuscripts nor in the commentaries. ! 

The documentary evidence is of greater weight than the testi- 
mony of witnesses. This has been dealt with (by us) in the Pari- 
bhnslui (or that part of this commentary, where the adjective law 
has been trc'ated). 

2. Naxvada ordains, — Gift and acceptance of gift, cattle, food, 
house, land and attendants, must be considered as distinct among 
separated brothers, as also cooking, religious ceremony, income and 
expenditure. Heparated, and not unseparated kinsmen, may reci- 
procally beaa* testimony, become simeties, bestow gifts and accept 
prescuits. Those 'by whom such, matters are publicly transacted with, 
their co-lioirs, are to be known separate even without written evi- 
deneca”^— ^ Religious ceremony ’ means, the worship of gods and the 
like, l>y iH^ason of the text cited before (ch. IX, § 1, para. 2,) namely, 

■ — worship of gods, and by reason of the text of 

Narada, namely — '' Of undivided brothers, the religious duties are 
coinmoo ; aftta* partition, the religious duties also of each of them 
become separate.”'^ 

» Narada, " 

^ 1 1. Cule. Dig., 490, eCCLXXXYI. " Ibid, XlLL 37. ' 
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Briliaspati says^ — A violent orime^ a pledge of immoveable 
property, and a previous partition among co-sliarers inay be ascor- 
tained by presumptive proof, (if) tbere are neitlier writing nor wit- 
nesses,’^^ — The particle ^if’‘is understood. — ^^They who Imvo their 
income, expenditure and wealth distinct, and have mutual tninsac- 
tion of money-lending and traffic, separate, ^ Money-lending ’ m 
the investment of money for interest; '^traffic'’ is trade; ^mutual 
transaction’ means, when one brother is creditor and another is 
debtor, one sells and another buys from him: from these and 
similar facts which cannot be accounted for except by separation, 
partition is to be inferred. 

From the plural number in such matters ” it is not t6 be sup- 
posed that the inference aidses only when all these jointly exist ; 
because the intention is, that the inference arises from all or some 
of them, and because the text is (not arbitrary but) based upon 
reason. 

3. Where the fact of partition cannot be ascertained by circum- 
stantial evidence, it is to be determined by ordeal or oaths, according 
as the estate is small or large. It has been set forth in the intro- 
ductory chapter, that When, the circtcm stances also fail, it is tu bo 
determined by oaths ”, 

4. When, however, no oral evidence is forthcoming, the circum- 
stances are meagre, and neither party wishes to have recourse to 
ordeals and oaths ; in such a case, Manu says that partition is to be 
made again, thus,— When a doubt arises as to the mutual separa- 
tion of the co-heirs, then re-distribution is to be made by them 
although residing in different places.^’ * 

It is to be observed that this is to be done in the same way as 
in the partition by the reixnited co-heirs, after liquidating the debts 
of all. 

^ As for what Manu says, namely, Only once may the distri- 
bution of shares take place, only once may a maiden bo given (in 
marriage), only once may the same article be gifted (by an owneiV: 
these three may occur but once this applies in the absence of 
any reason for repetition. The same is true also in the gift of a 
daughter in marriage, as well as in any other gift. 

Thus is finished the determination of the fact of partition in a 
case of doubt. 


And thus is finished the topic of litigation called Partition of 
Heritage. 


* Brihaspati, XXV. 90. » Not fonud. 

■’ Manu, IX. 47. 
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CHAPTER I. 


Law of Hubitage. 


, . C Om salutatioB be to Ganesa. Having nrostrate,! 
before \ asudeva, the Lord of the universe, eternal, whose essence 
consists of omniscience and beatitude, the fortunate RaghunSna 
discusses the pnncinles of the Law nf ‘igaunandana 


2. In this treatise are briefly expounded the determination 
(of the meaning ot Partition of Heritage- also Gio 
effectepy the father; likewise paSriiy bro'^^^ 
from shares ; partibility and impa?tibility ; t/e method of removW 
doubts rogpmg the fact of partition having been made • the S^ 
tnbution of what is concealed ; woman’s pr<^erty and the right 5 
succession thereto; and the heirs to the p?opVof a sX^mL 


discuied)!'^ Heritage (is 


4. On that subject Mrada says Where the division of tho 
paternal property is instituted by sons, that topic of litigation G 

bv wisA. m-i 1 /•/< T-n ion ISjj 


by the wise, called Partition of 

wealth ; “naternal” signifies anmn'i-Arl ew,,«-u it, ^ oceans 


„ ‘paternal” signifies acquired through the relation of paTi! 
nity ; where relates to the topic of litigation 


^ o. Ihe term Heritage ”, by derivation, signifies what is 
given Here the use of the verb (d&} is secondary ; since there is 
a similarity (of the secondary with the primary meaning of the 
term) in the consequence, namely, that of constituting another’s 
right of property alter annulling the previous right of a person 
who IS dead or gone to retirement or the like. But there is no 
abdication on the part of the deceased, and the like, in the form nf 
an intention such as “ This property is no longer mine,” which 
has the effect of putting an end to one’s right of property 


6. Likewise, from the use of the tern "Heritage” to signifv 
one’s property, is inferred the cessation of the right of the nrevio^ 
owner. And to that property accrues others’ right, dependent on 



3- Harada^ XIII*; 1,.' 
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relation to tlie former owiiei% by reason of tlie text of Baudliayanaj 
wliicbsays: ^^When there are sons at the time of the ceSHatiou 
of the father's right, the property which was the subject of that 
right descends to the sons/' ^ 

7. As for the text of Gautama, however^citod in the Mitakshara, 
namely : Property is taken by reason of ownership throogli birtli. 
alone. This is said by the sages that also is to bo constrricd in 
the following way : — inasmuch as it is through the relation ot mere 
birth, — which is the cause of sonship, which is stronger tlia-n any 
other relation, — that the son's right to the propei-tj of the fathoi* 
accrued at the time of the cessation of the father, the son and not 
any other relative, should take that property* This is intended by 
the sages. 

8. Nor can it be argued that even while the father's right con- 
tinues, the son's right accrues, at the time of his birtli, to the pro- 
perty of the father ; for this meaning would be inconsistent with 
the. text of Devala, which says : When the father is dead let the 
sons divide the father's wealth ; for sons have no ownership while 
the father is alive and free from defect." from defect" 
signifies ^ not degraded'. 

9. Accordingly, Narada, in the commencement of (the chapter 
bn) Partition, says : If the father be lost, or no longer a house- 
holder, or his temporal affections be extinct."^ ‘^^Lost" means 
degraded; ^^no longer a householder" signifies, having quitted the 
order of a householder. 

10. Therefore the son's right to the father's estate accrues 
when the father's right of property is destroyed by death, degra- 
dation or adoption of an order other than that of the housebolder ; 
and when his temporal affections are extinct, that is, even tiiongh 
the right of property remain, if the father he devoid of wish for 
the wealth belonging to him. 

11. Here destruction of the right of property by reason of 
degradation is to be understood (to take place) on disinclination 
to expiation, because the capacity for atoiieraent, which can be 
performed with one's own wealth only, is predicated in the Bruiis, 
even of the degraded. 

12. By the extinction of desires is meant the cessation of 
desires which is not identical with that absence of desires, whicli 
may co-exist with the right of property. 

13. Here it should be remarked that the riglit of property, 
being once extinguished by reason of the cessation of desires, will 
not again revive with the revival of desires, 

14. Hence, because in the text of Devala (§ 8) it is aflirnied 


^ Baudhftyana, 1, 5, 11. 11. « 11. Cole. Dig., 100, V. 

^ot found, ; ^ * Narada, XIU. 3. 
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tlvcii the sob’s right to the father’s property does not arise while the 
lather is alive^ tliereforo the text of Sautama, which says that pro- 
perty is ta.keii by nrasori.^ of ownership throngh birth alone. This 
is said by tlio sagos is to be interpreted thus: — because imnie- 
diat-ely after tiio extinction of the father’s rights the son’s right is 
general ed iliruiigli birth, consequently by reason of ownership the 
s()B takes i he property of his father, not however immediately after 
birth, while the father’s right remains. 

J 0 . In the text of Narada, which is first quoted (§ 4), the terms 
^ hither’ ami ^ sons’ indicate any relatives. Accordingly, yajnavalky a, 
luivuig profnised ikirtition of Heritage, says : — wife and the 
<hiuglBi?i*s, also both parents, brothers likawise and their sons, 
gmitiles, eogiuites and a pupil and fellow-student: on failure of the 
lirst (among these), the next in oi'der is heir to the estate of one 
who departed for heaven leaving no male issue. This rule extends 
to all classes.”* From what follows, it appears that the phrase 
“ among these” is understood after the term first 

10. Consequently the term "'‘' heritage” is used to signify wealth 
in which right of property of the owner’s kindred, dependent on 
relation of sonship, &c., to the owner, arise on cessation of his right. 

17. The phrase, — ‘^Dependent on relation of sonship, &c,,” is 
inserted (in the above definition) to distinguish that right which is 
dependent on purchase. The phrase on cessation of his right” 
excludes the wife’s right to her husband’s property, contempora- 
neous with the husband’s right. 

18. Some* allege that partition which takes place by reason 
of tlio co-existence of other relatives (who have an equal right of 
saecessiun) is a particular ascexdainment of the right of property, 
or making of it known, which has arisen in lands, gold, &c., and 
wdricli extends to a part only, but which is unfit for special use and 
appro])riation because grounds of dkerimination are w^anting, by 
crasting of lots or otherwise which determine that a particular chattel 
belongs to ti paidicnlar person. 

19. But this (definition) is not accui’ate. For how may it bo 
certainly known, since no text declares it, that the lot for each 
person falls precisely on that article which was already his. 

20. Again, if wealth ho gained after the father’s death, by a 
brother riding one of two horses, which belonged to the father, it is 
irnlversally acknowledged, that two shares of it appertain to the 
acquirer ; and one to any other co-heir. In such a case when the 
original property is subsequently divided, if that very horse be 
obtained by the acquirer, then according to the opinion of those who 
aflirin partial rights, the horse was already his ; why, then, should 

^ Tlic allegation is made by tlie antlior of the Dayabliaga, 

^ Yaju^valhya, IL 135 and- 136, 
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another brother share the "wealth gained by him ? But if the horse 
be obtained by another, equal participation of wealth so acquire<l 
would be proper, since it is gained by the personal labour of the one 
and by the work of a horse belonging to the other, 

21. But in fact, partition is the adjustment by lot or otherwise 
into a right over a specific portion, of that right which did, by 
reason of the same relation of the co-heirs, accrue to^ the whole 
property, upon the extinction of the right of the previous cjwnor, 

22. Thus, even the accrual and extinction of rights over the 
entire estate are to be admitted, in the same manner, as in the case 
of the reunion of co-heirs, the destruction of rights over portions, 
and the production of rights over the entire estate, are acknowledged, 

23. This too is (in a manner) acknowledged by the author of 

the Dayabhaga who himself writes: — In the following text of 
Brihaspati, namely: who being (once) separated dwells again 

through affection, with his father, brother or paternal uncle is 
termed reunited, because the father, the brother, the paternal 
uncle and the like, are from their birth likely to be united as regards 
the property acquired by the father or the grandfather ; they alone 
may become reunited, when being once separated they annul, 
through mutual affection, the previous partition with the agreement 
to this effect, that the wealth which is thine is mine, and what is 
mine is thine, and remain like one householder in any transaction. 
But not an association of merchants who, unlike the coparceners, 
are by the mere union of stocks formed into a partnership, nor the 
mere union of estate of separated coparceners without the stipula- 
tion based upon affection (are to be looked upon as instances of 
reunion) . 

24. By reason of the right being common, the text of Katya- 

yana, which says: coparcener is not liable for the use of 

any article which belongs to all the undivided relatives, * becomes 
consistent in its literal sense ; inasmuch as his own right extends 
over every article; accordingly, there can be no theft in such a case, 
as will be shewn hereafter. (Chap. VIII.) 

25. Similarly also, hy the text of Kdrada, namely : Separated, 
not unseparated, brothers may reciprocally bear testimony, become 
sureties, bestow gifts and accept presents,'^ ^ the prohibition of 
mutual gift, &c., amongst undivided coparceners becomes logically 
consistent: because (in such a case} there is an impassibility of 
gift and acceptance, inasmuch as the acceptor had a right to the 
property given, even before a gift of it was made, 

26. All the coparceners are entitled to the fruits of all acts, 
either temporal or spiritual, which are performed with the use of 
the joint property; since their right is common. This is affirmed also 




^ Brihaspati, XXV. 72. 
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l>y N4rada : AmoDg undivided brothers, duties continue common ; 
but when partition takes place, their duties also become different/^ ^ 

27. Vydsa ordains : Let no one without the consent of the 
others, make a sale or gift of the whole immoveable estate nor of 
what is common to tlie family.^^ ^ Here, from the use of the adjective 
^Svholo^^, it appears that tlx© right of each parcener accrues to the 

entire estate* 

28. Tlicroforo, when there are two persons equally related to 
the deceased, each of them considers the property left by the 
deceased to belong to himself as well as to the other co-heir. Gift 
and fchoi^iko by the one for his own purpose, is prohibited, should 
the other’s consent be wanting. 

29. 'Idierefore it is established that the right does not accrue 
to a fractional portion. 

30. Brihaspati lays down a special imle with regard to the allot- 
ment of shares : — All the sons take equal shares of the property 
of their father ; but of these he who is learned and virtuous deserves 
a larger share ; since a person becomes father by that son who has 
in the world acquired a fame in literature, science, heroism, acqui- 
sition of wealth, knowledge of theology, charity and commerce.’’"' 

31. Brihaspati also speaks of partition by use at successive 
periods : — ** A single female slave should be employed on labour in. 
the house (of the several co-heirs) successively according to the 
number of shares.”"^ 

32. Hera there is clearly the supposition either of the produc- 

tion and destruction of different temporary rights of a single person 
over a single individual ; or of the temporary cessation of different 
rights of all. . ' ■ 

33. A text of Katy%ana cited in Kalpataru and Ratnakara 
declares that (the law of) partition may be different in different 
places and the like : — Partition of Heritage is to be regulated by 
the law which may obtain in a country, in a class, in an association 
and in a village. Bhrigu (has ordained this.)”^ Has ordained 
this ” is understood. 


CHAPTER 11. 

PABTrnON KADE BY fHB PaTHER. 

1. In the next place {is discussed) the distribution made by 
the father, (On this subject) Hdrita (says) : A father during 

his life may, after distributing his property, retire to the forest, or 

^ mrmU, XlII. Brihaspati, XXV. 8 and 0. 

« I. Cole. Dig., m, VI. * md, xx.Y. ax 

* 11. Cok. Dig., 47L CCODXV. . 
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enter into tie order suitable to an aged man; or he may romalii a,t 
home 3 having distributed small allotments and keeping a greater 
portion: should he become indigent, he may take back fromthem/^^ 
The order suitable to an aged man^^ intends; retirement. 

2. By this text; the father is authorized to distribute n small 
part; and to reserve the greatest portion of the wealth. 

3. Vishnu (ordains) : ^^When a father separates bis sons from 
himself; his own will regulates the distribution : but in tlie estate 
inherited from the grandfather the ownership of the lather and the 
son is equal.^^2 

4. As regards even his self-acquired property, the unequal 
distribution by his own will should be guided by such reasons as 
the existence or absence, of filial piety, of large family, of i liability , 
and the like, (of any son). This is affirmed by Katyayana : But let 
not a father distinguish one son at a partition made in his lifetime, 
nor capriciously exclude one from participation without sufficient 
eause.^^^ 

5. But when there are none of the reasons enumerated above 
(a father may not make an unequal distribution). This is declared 
by N&ada : “ A father who is afflicted with disease or influenced by 
wrath, or whose mind is engrossed by a beloved object or who acts 
otherwise than the Sastras permit, has no power in the distribution 
of the estate/^ Beloved objeefi^, intends, the son of a wife on 
whom he dotes, and the like. 

6. But should the sons themselves request pai'tition, in tliat 
case, Manu declares the absence of unequal allotment : If the 
undivided brothers do, with one accord, desire partition, then the 
father shall, on no account, make an unequal distribution/^'* 

7. The father, if unwilling, shall not share with his sons his 
paternal property, which was seized by strangers but which lie 
recovered. This is ordained by Manu aud Vishtui : If the fathm* 
recovers paternal wealth (seized by strangers and) not recovered 
(by other sharers nor by his own father) he shall not, unless willitig, 
share the same with his sons,-— it was acquired by himself/^’* Tfjo 
construction is, that he shall not share it with his sons, ))ecause it 
was, as it were, acquired by himself. 

8. But as regards the case of recovery by any other (than th.e 
father), the law is propounded by the text of vSankha which is 
hereafter cited (§ 11). This follows from the logical interpretation 
of two provisions, one of which is general and the other special 

9. This, however, refers to immoveable property. 


* ;Kjlraaa, XIII. 10, 
® Not found. 

’ Ihid, IX. 209, 


^ IL Cole. Dig., 205, XXIIL 
® VishuTi, XVII. 1, . 
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10* But ill geHi,g and tlie like^ thougli not recovered by him, 
the father alone lias ownership : as YAjnavalkya intimates : The 
father is master of all the gems, pearls and corals without exception : 
but neither the father nor the grandfather is so, of the whole 
immoveable property/^ ^ Since the grandfather is here mentioned, 
the text must relate to his wealth. 


11. In like manner, the following text of Sankha refers to a 
case of roc^overy by lirothers and the like : ‘^ When one parcener 
alone, by his exertion, recovers land which was lost before, the 
others tak(3 in proportion to their shares, after setting apart a fourth 
for him.”^ 

12. Here the recoverer should, after appropriating a fourth 
share for himself, take an equal share of the remainder with his 
brothers : otherwise the shares might become inequitable. 

13. When the father effects the distribution, he should allot 
to his Bonless wife a share equal to that of a son. Because Vyasa 
declares: ^^But the fatheI'^s wives, who are without male issue, 
are declaimed to be entitled to equal shares with his sons;* and all 
the grandmothers are declared to be equal to mothers.^^^* 

14. This rule applies when stridhana has not been bestowed. 
This is affirmed by Yajnavalkya: /^When the father (by his own 
choice) makes all Jiis sons partakers of equal shares, his wives, to 
whom stridhana has not been given by their husband or father-in- 
law, must be made participants of shares equal to those of sons.’^^- 

15. In order to bear out the consistency of the texts of Yyasa 
and Yajnavalkya, the phrase father^ wives/^ in the text of the 
former (§ 13) is to be construed, when the father distributes his 
property, his wives/^ 

16. Nor can it be said that the converse is the case here; 
because the logical rule of interpretation is, that when a provision 
of law is clear in itself, it should not be controlled by any other.^^ 

17. Therefore in a case of partition made by the sons, the 
step-mothers (without male issue) are not entitled to any shares. 

18. When stridhana has been given, the husband should allot 
to his wife half the share of a son. This appears to be the law 
(from the combined effect of the following texts of Yajfiavalkya 
and Baudhayana) ; for Yajnavalkya observes in a case of marriage : 

To a woman, whose husband marries a second time, let him give 
her an equal sum (as a compensation) for the supersession, pro- 
vided no separate property have been bestowed on her: but if 
any have been assigned, let him allot half (the share of a son) 
and Baudhayana says ; What is affirmed of even one among many 


^ 1. CoK Big., 411, XI, ■'■'S/IL Oole/Big., 243, LXXXII. 

*11. do. ' 461, OOOLIX. r Yajnavalkya, n. 115. 

■ ** Ylijfiavalkja> II. 148, ■ 
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who have ^ common property^ the same is to be extended to every 
one, since they are considered similar/^ ^ 

19. When partition is made, by the grandsons, of the property 
of their grajudfather, a share ought to be allotted to the grandmother, 
in the same manner as a share is given to the mother (when paternal 
property is divided). 

20. Vishpnsays; But in the property left by the grandfather, 
the father and the son have equal ownership/^ ^ Also Yajilavalkya 
ordains : The ownership of the father and the son is the same in 
land or in a cOrrody or in chattels which were acquired by the 
grandfather/^® The author of the Kalpataru defines ^ a coip.’ody ^ to 
be, what is granted by the king and the like, receivable periodically 
from a mine or similar fund : ^ chattels ^ from their association (with 
land) here means biped slave) ; because another text affirms : 

Although immoveables and bipeds have been acquired by a man 
himself, a gift or sale of them should not be made by him without 
the oonaient of all the 

21. * According to these texts, in regard to the land or a corrody 
or slaves acquired by the grandfather, as the father has right over 
these by reason of his being the person who presents oblations at 
solemn obsequies, so if his right cease by death or other cause, his 
sons have a right, notwithstanding their uncle, to so much as should 
have been their father’s share. 

22. For the same reason the text of Katy^yana quoted in the 
Eatnikara declares : If an unseparated son dies, his son should be 
made participant of his father’s share ; he who has not received 
maintenance from the grandfather is entitled to get his father’s 
share from his nnole or uncle’s son.”^ 

23. During the lifetime of the father, the grandsons are not 
entitled to any share, inasmuch as they are then incapable of pre* 
senting funeral oblations to the grandfather. 

24- Similarly, on the extinction of the right of the proprietor’s 
grandson, his great-grandsons become participators of his (the 
grandson’s) share only. But they get no share during the grand- 
.eon’s lifetime. 

25. Or the above text may admit of the following interpretation, 
namely, that as the father is at full liberty to allot xinequal shares 
when he is distributing his self-acquired property : the same is not 
the case here (le., when distributing his paternal estate). 

26. But these texts do not intend equal ownership of the father 
and the son. Because two shares of the father are declared by the 
following text of N^rada: ^^Let the father making a partition 


1 Not foand. s Yajnavalkya, II. 121. 

* Visjifflii, XVII. 2. * I, Cole. D!g., 411, XIT, 

s II. Ojllo. 241, liXXIX. 
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reserve two sliai'es for Idmself : when her husband is dead^, the mother 
is entitled to an equal share with her sons/^^ 

27 . N or can tliis refer to the self-acquired property of the father; 
because as to that the unlimited discretion of the father declared by 
Vishpu in th(3 text; “His will regulates the division of his self- 
acquired property/^ ought not to be restricted to two shares ; also 
be<*uuso it would ho contradictory to the text ofH^rita which ordains; 
“He may remain at home keeping the greater portion to himself/^® 

28. But the text of Narada (§ 26) refers to the property of the 
grandfather and the other ancestors. 

29r* Also the following text; cited in the Mitiikshara; refers to 
the property left by the grandfather : “ By favour of the father 
apparels and ornaments are used : but immoveable property may 
not be consumed (even) ‘with the father^s indulgence because 
the self-acquired immoveable property; granted by the father; may^ 
ol^ course, bo consumed (by the sons); otherwise an objection would 
arise in the shape of an inference of a different r.adical revelation."^ 

30. Brihaspati declares that the distribution of an estate left 
by the grandfather or other ancestor takes place only when the 
mother is past child-bearing : “ On the death of both parents; par- 
ticipation among brothers is allowed ; and even while they are both 
living, it is right, if the mother be past child-bearing/^^ Here the 


^ The meaning is this. The text, But immoveable property may not be 

consumed even with the father’s indulgence'*^ refers to the grandfather’s property, 
and not to the self-acquired property of the father, For the father’s unlimited 
authority over his self-acquired property is declared by innumerable texts. Conse- 
quently there is no reason why the son might not consume the father’s sfelf -acquired 
property even with his indulgence. If it be argued that this text itself intends to 
put a restriction to the unlimited power of the father upon his self-acquired property, 
m that case an ob|ection would arise, in tlie shape of an inference of an opposite revela- 
tion. This objection cannot be comprehended unless the following doctrine of Hindu 
revelation be taken into consideration. The Hindus believe that their law is based 
uj,)On revelations which were not recorded by the sages who were inspired there- 
witii. But they handed down thoso to their disciples who traditionally remembered 
the purport, but not the letter of these revelations. The sense of these revelations 
was, by the remembering sages expressed in their own language which was recorded. 
Hence Hindu law bears tlio designation of Smriti which signifies “ what is remem* 
bored Therefore the subsequent Hindu writers classify their revolations under two 
heads, namely, the direct and the inferential. By the direct are included the three 
Vedas consisting of tlie Mantra and the Brahniana, and the Upanishads. Under the 
inferential are comprised those that are deduced from Smriti or the texts of Hindu 
law, and from the customs and usages which ai’e observed from time immemorial, by 
the learned world, but which are not expressly prohibited. 

l^ow, if the argument that a restriction was intended by the above text to be 
placed upon the Tinlimit.ed aut4;ority of the father over his self -acquired property 
be correct, then a revelation is to be inferred to the following effect ; that a person 
has not unlimited authority over lus self-acquired estate. But from the texts, which 
lay down that a person has an absolute right of disposal as to his self-acquired pro- 
perty a csontradictory revelation necessarily follows. This would be absurd. Therefore 
the interpretation put by tho Author upon the above text is perfectly consistent. — ^ 
Teahsutor. 

* Nirada, XIIL 12. II. Cole. Dug,, 205, XXUL 

® ?ishnu, XTiL 1- “ 259, XOV. 
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term ^ mother^ includes also a step-mother ; because of the parity ot 
reason^ namely^ the probability of the birth of other sons. 

31. Because it is affirmed that ^^if the mother be past child- 
bearing^^j therefore the text refers to the property left by tlui grpul- 
father, but not to the estate of the father; for as to this, provisioti 
is made for the share of one who is born after partition. As Brihas* 
pati declares: The younger brothers of these; who have made a 
partition with their father, whether children of tlio same mother or 
of her rivals, shall take their father’s share. A son born before 
partition has no claim on the paternal wealth; nor one begotten 
after it, on that of his brother. As in the the ])rop6rty, so in the 
debts likewise and in the gifts, pledges and purchases, tifey have 
no claim on each other, except for acts of mourning and libations 
of water Begotten after partition signifies, ^^one that is 
conceived after partition 

32. Yajnavalkya says: ^^When the father makes a partition, 
let him separate his sons (from himself) at his pleasure : and either 
(dismiss) the eldest son with the best share or (if lie choose) all 
may be equal sharers.’^ ^ In this text, the phrase at his pleasure 
refers to self-acquired property : with the best share means a 
share joined to the twentieth part set apart for the eldest ; the best 
and equal shares refer to the grandfather^s estate ; for thus it would 
be consistent with the proposition which is first laid down, 

33. Likewise the following text of Gautama refers to the estate 
of the grandfather; because it says if the mother be past child* 
bearing After the death of the father, let the son share his 
estate : or when he is alive, if the mother be past child-bearing and 
he desire partition/’^ 

34. Therefore also, because the death of the father is indicated 
by the phrase ^ after the father ’, and because the desire of the father 
alone is expressed by the passage ''while he is alive if he desired 
partition”: consequently, it is established that the distribution of 
the grandfather’s estate may take place at the desire of the father 
and not at that of the sons. 

85. Likewise, the text of Devala which says : " They have no 
ownership while the father is alive and free from defect,’”^ and the 
text of Baudh^aua which declares : "Partition takes place by per- 
mission of the father,”'^ are without distinction applicable as well 
to the father’s property as to the estate left by the grandfather. 

36. Should, however, the estate of the grandfather be acci- 
dentally distributed even before the mother is past child-bearing, 
(to meet that contingency) Vishnu says: "Those to whom tlie 
father has allotted shares, should allow a share to one who is 


i Brihaspati, XXV, 17- 
® Yajnavalkya, IX. 114!. 
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begotten alter partition.^^^ This text does not refer to the property 
of the father^ because in that case it would be inconsistent with the 
text of Jirihaspati cited before (§31), 

37. Referring to the twelve kinds of sons, Devala says : All 
these sons of one destitute of natural issue are held to be entitled to 
the inheritance : but should a true legitimate son be afterwards 
born, they have*, no right of primogeniture. Such among them as 
are of ec|ual. class (with the father) shall have a third part as their 
allotment : but those of a lower class must live dependent on him, 
supplied with food and raiment.’^ ^ Entitled to the inheritance 
means entitled to a full share. Of these, other than the natural 
sons, those that . arc of the same class with the father are entitled to 
II. one-third share when there is a natural son. 

^ 88. As to this again, Manu lays down a particular rule : ^^Tlie 
legitimate son and the son of a wife participate in the property of 
the father (in the way specified above), and the ten remaining sons 
are successively entitled to a share of the property as well as to the 
membership of the family.’’® By reason of his being the propagator 
of the family and the giver of the funeral cake which is due by the 
proprietoi', the son of an appointed daughter in the first place, and 
after him the adapted son, become entitled to the inheritance and to 
the membership of the family. ^^Successively” (or in other words) 
in succession, that is, in the absence of the first of these, the next 
in order is entitled to the inheritance and to the membership of the 
family. 

39. Yajnavalkya declares the participation of the son of a 

female slave of a Siidra : Even a son, begotten by a Siidr^ on a 
female slave imiy take a shai*e at the desire of the father ; but if 
the father be dead, the brothers should make him partaker of half 
a share; one who has no brothers (begotten by the father on a wife) 
may inherit the whole property in the absence of the daughter’s 
soin”^ the desire” means, at the choice of the father; 

share ” means, a share equal to that of other sons. 

40. When, however, there is a daughter’s son, ho gets an 
equal share with the son of a female slave ; and this is resonable, 
because the one is begotten by a woman who is not wedded and 
the other is a legitimate descendant. 

4L Manu states the distribution (of propei’ty) between a true 
son and the issue of the wife begotten without due authority : If 
there be two sons, a legitimate one and a son of the wife, who are 
claimants through the same (person) each shall take the property 
which belonged to his father : and not the otlier.”^ Claimants 
through the same ”, means, claimants begotten by the same mother. 


Mann, IX. 165. 

* Yajnayalliya, II. 13S and 134 
IXr 191* . -■ 
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The meaning is, let each receive the wealth of him from whose seed 
he sprang : and let not the other who sprang from the seed of 
another person take it. 

42. As regards also the woman’s property, let the son of each 
father take that which was bestowed on her by his father ; and not 
the other. Accordingly, Ndrada says : “ If two sons begotten by 
two fathers, contend for the wealth of the -woman, let each of them 
take that which was his father’s : and not the other.”' 


OHAPTBE III. 

Partitioh by Beothers. 

1. Partition of brothers after the death of the father is next 
explained. On this Devala says : Let the sons divide the father^s 
estate on the death of the father. The father's estate signifies, 
the property inherited from the father. Narada says : Whatever 
remains after the father^s gifts are given^ and his debts liquidated, 
should be divided by the sons, so that the father might not remain 
a debtor/^ ^ ^ The father’s gifts ’ signify, what the father promised 
to give. It appears from the passage * that the father might not 
remain a debtor’, that in case of inability (to liquidate the fathev^s 
debts at the time of partition) it ought to be acknowledged before 
the creditors that the debts shall be paid off after partition.* 

2. Here (it should be remarked that) while the mother is alive, 
partition by uterine brothers is not compatible with moral duty, 
as is intimated by Sankha and Likhita : Since inheritance is the 
basis of the family, the sons are not independent while their father 
is alive, also while their mother is in a similar predicament.”^ For 
the same reason V'ydsa says : For brothers a common abode is 
ordained, so long as both parents are alive ; but religious merit of 
them, if separated after their decease, increases.”^ The meaning is, 
because a separated brother performs the ceremonies enjoined by 
the Vedas with the wealth appertaining to himself alone, conse- 
quently there is an increase of religious merit of that one alone* 

3. If however (the paternal property) be distributed (while the 
mother is alive), then the mother is entitled to participation. This 
is declared by K%ayana: '^On the death of the father, tim 
mother too partakes of an equal share with the sons.”** 

4. Participation of an equal share too is only when the mother 
has not got woman’s property (stridhana) ,* but if she has, a half 

^ Karada’s indicates that the Hindus had to a certain extent the newer of 
making a will,— Teakslator. wa 


^ Not found. 

® ILCole. Big., 196, V. 
« Narada, Xlll 32. 
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share is to be allotted to her. This follows from the text cited 

before (ch. II, § 18). 

5* Brihaspati describes two modes of partition either with or 
without specific deductions (of a twentieth part for the eldest and 
80 forth) : '' For co-heirs two modes of partition are ordained ; one 
in the order of seniority of age, and the other by allotment of equal 
shares/^ ^ The phrase ^in the order of seniority of age^ intends 
specific dedactioiiB. 

6. But the absence of specific deductions among the Sfidra 
class will be hereafter mentioned. 

7. Although equal division is in conformity with the Sastras, 
^till the alternative of specific deductions, taking place out of an 
excess of reverence towai-ds the seniors in age, is not contradictory, 
in the same manner as partition or non-partition is optional (with 
the € 0 -heirs), 

8 . On this Manu says: ''But the eldest alone may take the 
paternal estate in its entirety : and the rest may remain dependent 
on him as they did on the father,^^^ Also Narada says : *' Or the 
eldest brother may, like the father, support all the others, if they 
be willing : or even the youngest brother, if capable (may do so) ; 
for rank in a family is proportional to ability/^ ^ The middlemost 
of course may be here inferred from the analogy of the loaf and 
the staff. 

9. This analogy is as follows : to gnaw’ the staff was diflScult 
for the rat ; but if that were accomplished, the eating of the loaf 
which was attached to it is inferred, because it is the easier, so, in 
other cases, according to their circumstances, if one of associated 
things be true the other may be rightly inferred. 

10. Consequently as there is no distinction, KT^rada says : "He, 
who being engaged in the management of the family performs its 
business, should be honored by the brothers with (presents such as) 
food, apparel and conveyances/’^ 

vlL Vy&a pi’aises one who acts in that way : "During whose 
life Brahmins, friends and relatives gain their maintenance, his 
life is fruitful : for who does not live for his own sake ? 

12. In Harivamsa, Narada addressing Indra describes the evils 
springing from a contrary conduct : " 0, Destroyer of Bala ! mutual 
disagreement among brothers and friends causes only the delight 
ol enemies *- in this no doubt (can exist).^’^' ' ■ 

18. Here (it is to be remarked that) Narada declares a common 
abode by the consent of all (the co-heirs). 


* BriBMpafci, XXV. 7. 

* Manu, IX. 105. 

^ Nfeada, XIIL 5. 


* Htoda, XXn. 85, 
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14. But partition is not so. This is indicated by Kdtyayana, 
who, after having commenced (the subject of) partition, says: 
'' The wealth of those that have not attained to maturity, as also of 
those that have gone to a distant place, should without expense b(^ 
entrusted to the relatives, who are friendly disposed to them* 
Those that have not attained to maturity means, the minors. 

. 15. If one of the co-heirs by reason of his own ability, decline 
to take his share of the property inherited from the father or otlier 
ancestor, something should be given to him, be it only a frastha of 
rice, on his separation, for the purpose of obviating denial in future, 
on the part of his son or other lieir. This is ordained by Mann : 
^^If any one of the brothers has a competence from his own" occupa- 
tion, and desires not the property, ho may be debarred from his*' 
share, by giving him some trifle in lieu of maintenance.'^^ ^ 

16. Katy%ana says : The visible objects, such as a house, a 
field and a quadruped, should be distributed : on suspicion of some 
hidden property, some test is ordained.^^^ ‘^Test’^ signifies, divine 
test (such as ordeals by the balance and the like). 

17. This text is rendered clear (by the following text) : Bhrigti 
declared, that visible objects, such as household furniture, convey- 
ances, those (quadrupeds) that are milched, ornaments and workmen, 
should be distributed : on suspicion of some hidden treasure, resort 
must he had to JeoshaJ^^ Household furniture means, pestle 
and the like ; workmen’^ indicates, slaves ; kosha signifies, a parti- 
cular thing, and its meaning is to be searched for in a treatise on 
things (i.e.y in a vocabulary) ; the rest is well known.* 

18. N^rada says: For those whose forms of initiation have 
not been, in the prescribed order, performed by the father, these 
ceremonies must be completed with their paternal property. But, 
if no wealth of the father exist, the ceremonies must, without fail, 
be performed by the brothers already- initiated, contributing funds 
out of their own portions/^ ^ 

19. To the daughters, however, property sufficient to defray 
the expenses of marriage should be given, as is said by Devala : 

Wealth sufficient for marriage should be allotted to the daughters 
out of the estate of the father. And the legitimate daughter of one 


*Tlie divine tests are described in the Mitakshara, Vjavahara Section, Cimpter 
yill. The following text of the iMitaksliara in which the term kosha occurs euu- 
Kierates the divine tests : 

Mr. Macnaughten translates this text in the following way : ‘*The balance 
water, fire, poison and sacred libation are the divine tests for pur^-ation (or ilse 
removal of suspicion in a doubtful matter). Hero the term koi^ha is rendered into 
sacred libation which signifies the water in which the idol worshipped bv the nerson 
whose truthfulness is to be tested, is bathed ; the person is then ordered to drink a 
portion of that water,” 

a S* OOCOLIir, 3 IX. Cole. Dig., 484, OOOLXXiy, 

» Manu, IX, 207. ♦ Bo. do 
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witlioiit male Issue is, like the sons, .entitled to inheritance/^ ^ Tishim 
says : But of maiden daughters the ceremony of marriage shonid 
1)6 performed, according to one’s own inheritance/’'^ 

20. Thus the texts which ordain the allotment of a fourth 
sharo (to a maiden daughter), are to be construed to signify the 
allotment of property sufficient for marriage. 

2 1 , The following text of law cited in the Dvaitanirnaya declares 
that the ceremonies of marriage may be performed even by relatives 
other than the fattier: Let the father himself or any other in his 
absence, according to the (recognized) order, perform the eight 
rituals, ^such as the causing of conception and the like/’^^ 

CHAPTEB. IV. 

Exclusion from Inheritance. 

1. Li the next place, those that are excluded from inheritance 
\^are determined), Apastamba says : All co-heirs who are endued 
with virtue are entitled to the property. But he who dissipates his 
wealth by vices, should be debarred from participation, even tbough 
he be the first-born/’ * The meaning is, even though he be tlae 
first-born son. 

2. The same opinion is propounded by Brihaspati, who says : — 
Though boim of a wmman of equal class, a son destitute of virtue 

is unwox’thy of the paternal wealth. It is declared to belong to 
such kinsmen offering funeral oblations to him, as are of virtuous 
conduct.” Offering funeral oblations to him” means, offering 
funeral oblations to the owner ; therefore it is said of wtuous 
conduct ” ; destitute of virtue ” means, having defects inconsistent 
with virtue. In the Ratn?Jkara the last line of the text of Brihaspati 
is read as follows : — Those offering funeral oblations to him shall 
accord food and raiment to those destitute of virtue.” In this 
reading too it appears as a matter of course that the funeral obla- 
tions are offered to the owner. 

8. As a man passing over waiter on a bad raft, sinks, so a 
person wnth a bad sou becomes immersed in the deepest darkness.’”’^ 

4. Kdty^yana says : Property is created for (the performance 
of) religious ceremoniCvS ; therefore property should be entrusted to 
persons who are worthy of ])rdperty, and not to women, to the 
ilgnorant and to the ’vdcious/’^ 

5. The term women” in the above text signifies wives of 
kinsmen, and not the owner’s wife and the like with regard to 
whose succession there are special provisions. 

^ II* Cole. Dig*, 543, OOCOXX. * 'ipaatamba, II. 6, 14 ; 14 and 15, 

« Vislmn, XVIIL 35, » Brihaspati, XXV. 42. 

* ID Cnle. D%., 301,CXXXIV. « Mann, IX. 161* 

’ n. Cole. Dig., 602. 
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6. Also, A son wlio is deYoid of science, Iieroism and tlio like, 
wlio is destitute of devotion and charity, and who is wanting iu 
(religious) observances, is similar to urine and excroinont/^ ^ 

7* Sankha says : who takes the property of the deceased 

without performing the funeral obsequies, should w'ithtnit fail 
perform the expiatory rite, which is ordained for the classes in 
atonement of inurder.^^^ 

8. Devala declares : When the father is dead, an impotent 
man, a le£§.r, a madman, an idiot, a blind man, an miteast, 
offspring of an outcast and a person wearing the badge (of religious 
mendicity) are not competent to share the heritage* Fpod and 
raiment should be given to them excepting the outeast. But the^ 
sons of such persons, being free from similar defects, shall obtain" 
their fathers share of the inheritance/^^ 

9. An idiot is one incapable of performing religious duty ; 
blind signifies one who is born blind, by reason of the text of 

Manu, which says : Likewise those that are blind and deaf from 
their birth person wearing the badge is one who has 

assumed a hypocritical mark of austerity. 

10. Narada ordains : An enemy to his father, an outcast, an 
impotent person, and one who is addicted to vice {or has been 
expelled from society) take no share of the inheritance, oven though 
they be legitimate ; much less if they be sons of the wife.^^'’ An 
enemy to his father is one who abuses him by beating and the like 
while he is alive, and who is unwilling to perform liis funeral ob- 
sequies when he is dead. The term of which the translation is 

who is addicted to vice^^ literally signifies, one stained witli sinn. 
But the author of the Kalpataru reads it as Apapuirita and explains 
it to mean one who is excommunicated by his relatives, on account 
of heinous crimes, such as murdering the king, and so forth. Tluf 
author of the Prakhsa, having read it as TJpapataki expounds ii iis 
signifying one who has committed sins. 


CHAPTER V. 

Effects liable on not liable to Pabtitiox. 

1. In the next place are discussed partibility and iinpurtibility. 
On this Vyasa says: ^^What a man acquires by his own ability, 
without relying on the patrimony, he shall not give up to the 
co-heirs, nor that which is acquired by learnhig/'' ^ 

2. Kdtyayana describes the wealth acquired by learn 

'' What is gained through learning by the solution (of a difficulty) 


i Brihaspati, XXV. 45. 

» I. Cole. Dig., 444, XXXIX. 
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after a prize lias been offered, must be considered as acquired 
throngli sci(3iico, and is not distributed (among co-heirs). What 
has bca-u obtained from a pupil or by officiating as a priest, or for 
(answering) a question^ or for determination of a doubtful point, or 
through display of knowledge, or by (successdn) disputation, or for 
superior (skill in) reading, the sages have declared to be the gains 
of science and not subject to distribution. The same rule likewise 
prevails in the arts. The excess of price (of the common goods) 
over the current one, and that which is gained through skill by 
winning from another a stake at play, must be considered as 
‘^acquired by science^ and not liable to partition. So Brihaspati 
has ordained.’*^ ^ 

.. ' . ■ ■ 

^ 3. The author of the D4yabhaga makes the following explana- 

tory comments on this text: — ^^If you. solve this well, 1 will give 
you so much inone^q^^ after such an offer if one solve the difficulty 
and obtain the prize, it is not subject to distribution: ^M^rom a 
pupil, from a person instructed by the acquirer : by officiating 
as a priest,^’ received as a fee or gratuity from a person employing 
him to officiate at a sacriiice j these are fees not presents, for they 
are similar to wages : so a question relative to science being 
resolved ; if any one through satisfaction, give anything which 
had not ])een previously offered : also what is obtained by clearing 
the doubts of one by whom an offer has been thus made : ^^To him 
who removes ,my doubts on the meaning of this passage of the 
Sastras, I will give this gokV’; or it may signify a fee such as the 
sixth i>art or the like, received for a correct decision between two 
litigant parties, who apply for the determination of a dubious and 
contested point : likewise what is received as a present and the like 
for displaying bis knowledge in the sacred ordinances and so forth: 
so in a contest between two persons respecting their knowledge of 
sacred ordinjinces, or in any other controversy whatsoever concern- 
ing their respective attainments, what is gained by surpassing the 
opponent: li.kewise where a single article is to be given, and there 
are many competitors, what is received for imding in a superior 
.manner : also wdiat is gained by painters, goldsmiths and other 
artists through their skill in the arts and so forth : in like manner 
what is gained by beating another at gambling. All this is exempt 
from being shared with the rest of the coparceners. Therefore what- 
ever is acHjiiired by any (skill or) science belongs to the acquirer, 
not to the rest. (3nly to show this K4tyayana has stated at large. 

4. Naradasays: Ho who maintains the family of a brother 
studying scioneo shall take, be he ever so ignorant, a share of the 
%vealth gained hy science/^ ^ From the singular number in the verb 
maintains’^ it appears that if a person, by his own expense or 
bodily exertion maintain the family of his brother while he is study- 
ing science (or art), then he has a right to the property acquired 
through science (or art). Ignorant^" means, illiterate, 

« Nawaai XTII. 10, 
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5. A text of Katyayana cited in the Kalijatanij in the MitAk- 
sliar4, 'and in the Dipakalika, says: Wealth gained through 
science, which was aoequired from a stranger while iveeivlng^^a 
foreign maintenance, is termed acquisition tJirough learuing.^^* 

From a stranger'’^ means, from one different from the families 
of the father and mother. 

6. On this (point) he again lays down a special rale : *’ Xo 
part of the wealth which is gained by science, Tieed be given by one 
versed in learning to his unlearned co-heirs, but such property nnist 
be yielded by him to those who are equal or superior in leaniing/^" 
The term in learning which occurs only once in the text is to be 
construed with both; consequently a share is to be allowtSd to one 
equal in learning and to one superior in learning, not to one inferioF 
in learning, nor to one without learning. ^ Versed in learning ^ 
means, learned. 

7. Another special rule is laid down, {by the same saga) : 
^^The property of brothers who have acquired learning from the 
family or the father, also that gained through heroism are liable to 
distribution. So Brihaspati has ordained.” ^ Of this text the follow - 
ing explanation is given in the Kalpataru and the Eatndkara : Thai 
property which is gained through knowledge and courage by 
brothers who have acquired the learning (or skill) from the family 
(that is to say) from his own family (or in other words) from tho 
paternal grandfather, uncle and the like or from the father, is sub- 
ject to distribution.” 

8. K&,tyayana again ordains: father is entitled to a 

moiety or a double share of a son^s acquisition of wealth/’ 
son’s acquisition of wealth” signifies, %vealth acquired by a, son. 
This follows from the following rule (of graJumar) namely, A 
participle affix to a verb, which transforms a verb into an abstract 
noun, sometimes bears the sense of a past passive participle,” 

9. The father’s participation of a double share takoB place 
when the acquisition is not made with the use of the paternal pro- 
perty, or when it is made with the use of a brother’s propmly. 
The acquirer, however, takes a double share. But when the 
brothers’ wealth is used, then each of them also takes a share as is 
intimated by a text of Vyfea which will be hereaftex* quoted (5 13), 
The father’s participation of a moiety, however, takes place according 
to the Dayabh%a, when the father’s property is used (u* when the 
father is endowed with excellences. When no other’s property ig 
used, then the father takes a double share, the acquirer also as such 
is entitled to two shares, the rest getting nothing: l)ut wiien a 
brother s wealth is used, he also takes a share. This is the expla- 
nation of the distinction between a double share and a moiety, ^ 

■■ ^ IL Cole. Dig., m, OQOXlYlt Cole. Pig., m. OCCL 
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10* Katyilyana again declares: ^^The pasture ground^ the car- 
riage roadj clothes, and anything that is worn on the body should 
liot be divided ; nor what is requisite for use or intended for arts : 
so Brihaspati has declared/^ ^ Eeciuisite for use is what is fit for 
each personas use, as books and the like which should not be shared 
by the learned, &c,, with his ignorant co-heirs. The same expla- 
nation is given In the Dayabh^a, Madanaparijita and others. 

,1 1. Yujuavalkya says : Whatever is given by the parents (to 
ai^y child) let that become solely his property.-’^ ^ The very learned 
Hulapani (offers the following explanation) : ^bW’hatever ornaments 
and the like are given to a son or daughter become exclusively his 

or hers/^ 

12. Ndrada says : Both what is gained by valour and the 
wealth of a wife, as well as what is acquired by science; these 
three (sorts of property) are exempt from partition ; so also any 
favour conferred by the father.^^^^ ^^The wealth of a wife^^ signifies, 
the wealth received at the time of receiving the wife, that is, at the 
time of marriage : this meaning is indicated by the following text 
of Bharadvaja ; And what is received with the wife.'^^ If ^^ex- 
cepting be read instead of both ’’ (in the text of Narada) then 
the text excepting these three ivhich are exempt from partition 
should be construed with the rest shall be divided which passage 
occurs in a preceding text (of Narada). Therefore (the meaning 
would bo unchanged, viz.,) these three are exempt from partition, 

13. When an object, which is bestowed as a favour, forms the 
subject of gift to two persons in succession, it becomes the property 
of the first donee. This follows from the following text of Yajna- 
valkya: In all disputes (conceruing property) the posterior act 
prevails. But in cases of pledge, gift or sale the prior act pre- 
dominates/^'^ Here th6 meaning is that what prevails is valid. 

14. In connection with this, also it is to be understood that an 
act of pledge prevents the use of tlio property by the owner accord- 
ing to his own will; and not that it is completed by the destruction 
of the owner^s right. Therefore an act of pledge, whether prior or 
posterior, is controlled by the predominant acts of gift and sale 
which are completed by the extinction of the previous owner^s right. 

15. To tlim effect is the following text of law cited in the 
Eatn^kara and others : If after making a bailment or pledge, a 
pledge or sale bo made, then the posterior act prevails.”^^® The 
construction is that if after making a bailment a pledge be made (of 
the same thing) or if after making a pledge a sale be made, then 
the posterior act is valid. The term*^^ sale includes gift, by reason 
of the destruction of the previous owner^s right (being similar in 
both cases). 



^ I L Colo. Big., 471, CCOLX?. Xirada, XllL 6. 

» yajfiavalkya, ib 123. * Not foand. 

fi LOoI©.I)lg.,431,XX?IIL 



48 ^ DAYATATTTA. 

16. Thus also if the pledge be not redeemed by reason rn death 
or the like of the seller or donor, it may be redeemed ])y tlie buyer 
or donee, because a right equal to that of the former owiun/ has bi-en 
generated by the sale or gift. In such a case if a dispute a, rise as 
to the source of the right, then the buyer or the donee (who is 
admitted as such) is required to prove his possession and not tine 
commencement of his title. 

17. Sankhaand Likhita declare : divisioii of a dwelling- 

house takes place; nor of water-pots, ornaments and things not 
of general use; nor of women, clothes and channels fur draining 
water. Prajapati has so ordained.^^^ If one of the co-heirs con- 
structs a house or garden within the site of the dwelling-phvcc^, and 
another does the same in a different part, in that case what is con- ^ 
structed by each becomes his property. So in other cases also. 

18. With regard to the property acquired (by one of the 
co-heirs) through the use of joint-stock, a special rule is propounded 
by. Vyasa: ^^The brothers participate in that wealth which one of 
them gains by valour or the like using any common property such 
as a weapon or vehicle. To him two shares should be given : but 
the rest should share alike/’^ It should be observed that the term 

brothers in the text includes also the uncle and the like. The 
following explanation is given in the Dayabhaga: If the joint 
stock be used by the acquirer, shares should be assigned to Wic.Ii 
coparcener in proportion to the amount of his allotment, be it little 
or much, which has been used.^^ 

19. Nor should it be alleged that by the following text of Vyusa 
one coparcener has no power to give, mortgage or sell any property ; 

A single parcener may not, without the consent of the rest, make a 
sale or gift of the whole immoveable estate, nor of what is common 
to the family. Separated kinsmen, as well as'" those who are unsepa- 
rated, are equal in respect of immoveables : for one has no power 
over the whole to give, mortgage or sell 

20. ''Because the right of property over the joint estate is not 
distinguishable from that over buy other thing, ‘and this right is 
nothing else but the capacity of dealing with the property according 
to pleasure^h 

21. "The text of Vyasa embodying a prohibition, however, is 
intended to show that a moral offence is committed, if, bv an exercise 
of the right, the property be transferred to a person of bad eharactiu* ; 
since the relatives would be troubled by such a proceeding : t and not 
that the sale and the like would be invalid.'' The above explana- 
tions are given in the Dayabhaga. 


=» The antlior df the Dayabhaga indicates the same prindiplo on which the law of 
pre-emption IS based* 


i II. Oo!e. Dig.; 468. CCCDXII. >11. Cole. Dis;., 281. CX. 

* Found in Brihaspati, XXV. 88, 
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22. Tlie autlior of fclie VivMaclmitamaBi expounds tlie text of 
Vydsa ill tlio following way : When the co Jieirs are separated (in 
mvHHy) but the estate, instead of being distributed, continues joint, 
then because their rights are undisting uishable, one has not power 
over the whole property. But when the shares are separated, then, 
oi course, the exercise of power by one is valid/ V 

22_But in fact the taking of permission after partition is 
ordained for the purpose of obviating any doubt as to the boundaries 
smd the like, of what has been divided as well as of what remains 
joint, in tho same manner as the permission of the head of the 
village and of tho like is taken. 

23. (Jonserpiently the use of property without the sanction of 
the separated {JO-heirs, is valid. 

24. The same doctrine is propounded in the Mitakshara by the 
following text : Land passes by six (formalities) ; by consent of 
townsmen, of kinsmen, of neighbours and of relatives, and by gift 
of gold and water/ ^ ^ Kelatives/^ signifies, daughter's son and the 
like (who are sprung from a different family) ; since, kinsmen are 
separately luentioned. 

25. By gift of gold and water. Since the mere sale of 
immoveables is forbidden by the following text of Devala : In regard 
to the immoveable estate, sale is not allow'ed, it may be mortgaged by 
consent (of parties interested) ; and since donation is praised, in the 
f(,d lowing text : Then he who gives and he who accepts land, both 
of these perform a virtuous act and are certainly entitled to go to 
heaven,”'^ therefore if a sale must be made, it should b© conducted for 
transfer of immoveable property, in the form of a gift, delivering 
with it gold and water (to ratify the donation'^. This explanation 
is given by Vijuanesvara. 

20. But in reality, the prohibition of the sale of immoveables ivS 
in respect of joint estate. As ragard>s even that, if support is 
Impossible without sale, then when a sale must be' made, it may, at 
the desire of the buyer, be couducted in the form of a gift, in order 
to obviate any dispute with the co-sharers. 

27. Wherefore the tigurativa predication of gift by Harlta in 
the following text : And what is given to a benefactor,^^‘^ refers to 
a (sale in the form of) gift to a benefactor who saves from distress 
(by paying the consideration). 

As to gifts made to .any other benefactor, Daksha states the 
religious merit arising from them : What is given to the mother 
and father, to a friend, to a disciple, to a benefactor, to the poor, tho 
orphan and the learned, becomes fruitful/^^ 


^ I.CoIe.I)ig.,411, XXXIIL > I. Cole, Big., 444, XLT, 

* Xofc found* * IhidyAiBlylil, 

» L Cole. Big., 451, LI. ■ 
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28 Therefore N4fg.da says : “ Sliould they give or sell their own 
shares, ’they may do all that as they please, for they are masters of 
their own wealth/’^ 

29 T^ifiavalkya says : He who recovers hereditary property 
wHoh had been taken away, shall not give it up to the copare.onw-s : 
nor what has been gained by science.”* He who recovers, with tlie 
sanction of the other coparceners, property inherited from the father 
or grandfather which had been forcibly taken away by strangers 
shall not yield it to the other co-sharors. 

30. Sankha lays down a special rule regarding land : “ Land 
■ (inherited in regular succession) which had been formerly; lost, but 

which a single (heir) recovers solely by his own labour,* the rest 
may divide according to their due allotment, having first given liiih 
a fourth part.”-*’ In the Eatnakara it is aflirmed that this text is not 
consonant to reason because it is not cited in the Rmritimaharnava, 
K&madhfon, Farij^ta and others. This is not (tenable) because it 
is quoted in the DAyabhdga, Mitdkshara and the like. 

31. In the Mitdkshara a special rule is laid down regarding 
ancestral property which had been lost but recovered ; “ Thongli 
immoveables or bipeds (slaves) have been acquired (i.r., recovered,) 
by a ma'U himself, a gift or sale of them should not be made unless 
convening all the sons ; they who are born and they who are yet 
nnbegotten and they who are actually in the womb, all require the 
means of support : the dissipation of their (hereditary source of) 

maintenance is censured.”'‘ 

32. To this an exception (is mentioned) : Even a single 
(coparcener) may make a gift, bailment or sale of immoveable estate 
at a time of danger, for the sake of the family and specially for a 
religious purpose.”® “ Bailment ” signifies^ mortgage. 

33. Manu declares that gift, mortgage, or sale for the purpose 
of the family is valid even when made by a slave : “ Even tho most 
dependent may make any transaction for the sake of the family : 
the master (remaining) either in his own country or a different one 
should not refuse his sanction.”® Kulluka Bhatta writes the follow- 
ing gloss on this text: “ While the master is in that place or in a 
different one, even a slave may contract debts and the like for the 
use of the family: the master should sanction thfe same.” 

34. Brihaspati clearly ordains : “ The master of the house is 
liable to pay for wbat is taken for the sake of tho family, by an 
uncle, a brother, a son, a wife, a disciple and the dependents.”’* 

35. Mann says: “The. coparceners though separated should 
out of their own (share) pay for what has been taken and expended 


‘ Narada, XIII. 43. * I. Cole. Dig., 411, XII and XIV. 

* Yiifiavalkya, 11. 119. , “ Bid, 458, LV. 

’ II. Cole. Dig., 464, CCCLIX. » Bid, 203, 0X0. 

’ Brihaspati, XI. 60. 
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for tlie ])urpose of tlie family, slionld tli© talker abscond.” ^ Trom 
tlieir OWE ” gignilies, from their own property. 

36. Katyayana decla;res : What is taken for the use of the 
family in time of need or diseaBe^ or by reason of distress, is known 
m done through danger ; as also for the marriage of daughters ; 
and what is done for the benefit of the departed : all this done by a 
relative is duo of the master.” - The family must at any rate be sup- 
ported. In this text, the genitive in the phrase due of the master ” 
signifies, the agent, therefore the meaning is should be paid for 
• by the master ^.riiis explanation is given in the Ratn^ikara. * . 

87. jriie following is extracted from the Ddyabhaga : — Harita 
^says : While the father lives, sons have no independent power in 

Regard to the receipt, expenditure and bailment of wealth. But if 
he be decayed, remotely absent, or afflicted with disease, let the 
eldest son manage the affairs as he pleases.”'* So Sankha and 
Likhita e|plicitly declare; ^^If the father be incapable let the 
eldest manage the affairs of the family, or with his consent a yonnger 
brother conversant with business. Partition of the wealth does not 
take place if the father be not desirous of it. When he is old or 
hiB mental faculties are impaired, or his body is afflicted with a 
lasting disease, let the eldest like the father protect the weajth of the 
rest^ for (the support of) the family is founded on -wealtll. I^hey 
a*i*e not independent while they have their father living nor while 
the mother survives.”^ T'’hes 0 two passages forbidding partition 
when the father is incapable of business or when he labours under 
a lasting disorder, direct that the eldest son should superintend the 
household, or a younger son who is conversant Avith business. 

38. Consent, however, may be inferred from the absence of 
preA’^ention. This folloAvs from a text of Katyayana cited in the 
Prayaschittaviveka : ‘^^When the master does not prevent the gift 
of his own property by a co-sharer or even a stranger, then the gift 
is in (effect, made by himself. Jliis is ordained by Bhrigu.”"* 

89. To this effect is the following aphorism of the logicians, 
namely, a statement not traversed is equivalent to an admission* 

40. Thus, such a gift becomes valid by reason of the absence^ 

of dissent. ^ _ 

CHAPTER VL 

Abcrktatnmickt or a OoxTesTKB Partition, 

1. The determination of a doubt regarding the fact of partition 
having been made is next explained: Sankha ordains: Should 
; a doubt arise on the subject of partition of the wealth of kindred, 
the family may give evidence, if the matter be not knowm to the 


I FouikI in Narada, 1. IS. ^ II. Cole. Dig., 190, VIH. 

* L Cole. Dig,, 204, OXC 1 11 . * Jhid, 20S, X?II. 

^ Not found. 
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relations sprung from the same race/^^ A doubt on the subject 
of partition of the wealth of kindred^* intends, a doubt on the 
subject of partition oE what is liable to be distributed among the 
kindred, i.e., a doubt regarding the fact of a partiti^ui having been 
made, and a doubt regarding the liability of a parti«‘nlar property 
to distribution. The family i.e.i the cognates, and only in their 
default, a stranger may give evidence. 

2. Brihaspati describes a deed of partition: ^^Tlie brothers 

who are separated, however, of their own accord, execnfo an 
instrument of distribution (at the time of separation) : this (iuHtrii* 
ment) is called the deed of partition/^^ ^ 

3. A text of Brihaspati cited in the Vyavaharamjltrika declares^ 
^"'Should a village, a field and a garden be written in (conveyed by) 
a single instrument, all these become enjoyed by tho pOHsossion of 
a single portion.^’® Instrument’^ signifies, a writing and tho like. 

^'4. But in the absence of enjoyment of even a single portion, 
there is a loss of the whole of what forms the subject of sale and tho 
like. This is declared by the same (sage) : Title to immoveable 
property which is received at partition or by purchase, or which 
is ancestral or granted by the king, becomes coraploted by enjoy* 
ment, but is lost through neglect (of enjoymenth He who enjoys 
unmolested (the property) as soon as it is received, 1ms his title 
completed, but loses it, if he neglects.'’*^ What is received at 
partition, by purchase and the like, passes to the coparceners, the 
vendee, and the like, when followed by possession, ))ut loss arises 
if enjoyment be neglected. 

5. Narada says: ^^Gift and aceeptan(?e of gift, cattle, grain, 
house, field and attendants must be considered as distinct among 
separated brothers; as also diet, religions duties, income and 
expenditure. Separated and not unseparated brothers may reei* 
procally bear testimony, become sureties, bestow gifts, and accept 
presents.^ Those by whom such matters are publicly transacte<l 
with their co-heirs may be known to be separate even without a 
deed of partition.”^ 

6. For the same reason Yajfiavalkya says: ^'Brothers, also 
husband and wife, likewise father and son cannot, 'when not 
separated, bear testimony, become surety or contract debt/*'' 
reciprocally. 

7. Although there is no partition between husband and wife, and 
the absence of partition is indicated by Apastamba ; Also in fmits 
of puie and impure acts (ec|ual shares) ; also in discussing wife’s 
right, her right is declared to extend during his lifetime to every 


^ IT. Cole, Dig., 496, CCCLXXXTI. 
® Briliaspati, YIII. 6. 

3 Bid, IX. 18. 


* Brihaspati. IX. 5 and 6. 
»' Nirada, XIII, 38 and B. 
^ YaJilaralkja, 11. 62, 
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prupertij belonging to her husband ; also in the SrMdhaviveka it 
is clechirod, that property lies between husband and wife 
belongs to two masters, namely, husband and wife: still husband 
and wife arc enumerated in the above text of Yajnavalkya because 
it is ordaint3d in the following text of the same sage, that when the 
father distributes shares among his sons, ha should allot one to a 
soilless wife: ‘^SShould the father make his. sons partcipators of 
e<,jual shares, he should allot like shares to his wives/^^ 

8 * The wife and the son and the slave, these three are incapa- 
ble of holding property/^® From the declaration of incapability 
of holding wealth as in the text, it is argued that the expression of 
tlie absrnce of partition (between husband and wife, by Apastamba, 
,is to indicate the wife's right to every Vedic ceremony, she being 
an indispensable associate. 

9. This argument is not tenable. Because in the latter half of 
the same text which runs as follows: ^^What they acquire becomes 
his property, whose they are,''"^ is ordained the absence of independ- 
ence of the wife and the rest, regarding even their self-acquired 
property without the permission of the husband and the like; also 
because there is a separate enuraeration (of religious acts) in the 
latter part of the text of Apastamba, : ^‘likewise also in the 
fruits of pure and impure acts 

1(A Therefore as the prohibition, namely, there is no partition 
between husband and wife'' implies the existence of previous parti- 
tion, consequently the common right of both over the same property 

is indicatocL 

11. Otherwise in the absence of the common right of both, 
partition itself would be unreasonable; consequently there would 
not have been the prohibitory proposition. 

1 2. This is also the meaning of the unity (of husband and wife) 
declared by Laghuhfrita: “ because she attains to unity (with her 
husband j through clarified butter, sacred text, burnt offering and 
religious observances." 

GHAPTBR VII. 

The share of one who w'as absent at the time, of Partition* 

L Allotment of a share to a relative returning after a long 
residence abroad is now discussed. On this Brihaspati declares i 
If a man leaving what is common to the family, reside in another^ 
country, his sluire must no doubt be given to his male descendants 
when they x'eturn. Bo the descendant third or fifth or seventh in 
degree, ho shall receive his hereditary allotment on proof of his birth 

i Apasfcamba, Ih 6, 14, 16 and 17* ^ Manu^ VIII. 416. 
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a/nd name. To the lineal descendants^ when they appeai'j of that 
man whom the neighbours and old inhabitants ktiow by tradition to 
be the proprietoi-j the land must be surrendered by his kinsmen. 
The enjoyment by strangers for three geiieratiom^ no doubt creates 
a -title. The same is not true of descendantB of tlic same family 
until the discontinuance of sapindaship. But a houst,% a fields a 
shop and the like belonging to a friend, a relative ora kimlimd, 
enjoyed by one who is not the owner, are not lost through that 
enjoyment. A thing enjoyed even for a long time by one related 
through marriage, by one versed in the \ edas,"by the king or his 
minister does not, however, become his property.’^ * 

Common to the family signifies, property which is mmmmi 
to the family. Strangers means ; those that are diiferant fron\ 
those that are descended from the same family. 

% 

^^One related through marriage is the son-in-law. 

These explanations are found in the Vivadaehintamayi, 

■ 2. ISTarada says: That cannot bo takcui away which has been 
enjoyed though without title, by the three (ancestors) previous to 
the father, and which has descended in succession through three 
generations/^ ^ 

In this text ‘^previous to the father signifies, ancestors begins 
iiing with the father, by reason of the text wluch says : The fourth 
shall take.^^ 

S* Vy&a distinguishes onjoymeut : When th(‘ father, grand- 
father and great-grandfather are alive, the enjoyment by them 
during their joint lives is recognized as that of one generation/^® 

Simultaneous enjoyment though extending to a period of sixty 
years is not tantamount to an enjoyment of three generations* 
since as in that case' only the great-grandfather is independent, the 
enjoyment is considered to be his. Then it is asked what 
denomination does that enjoyment bear ? This is answered by the 
passage is considered that of one generation 

4. Vyasa describes what is to be considered as uii enjoyment of 
three generations: '"When the great-grandfather enjoys end after 
him his son, and after them the father, then a personas enjoyment 
is said to extend to three generations/ 

5. As to the period to which the enjoyment of each should 
extend, Vyasa declares : When the owner enjoys without obstruc- 
tion for a period of twenty years, that enjoyment is said to extend 
to one generation j twice that period is called extending to two 
generations, thrice that period, extending to tlirae geinmitions. 
In such a case the origin of title it is not necessary to enquire/^ 


^ teriimspati, XXV. 24 m 25 and 26* 
» ]Na1rada, IX. 10 and 11. 
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Here without} obstruction’^ implies, in the presence of the 
opposite party. 

The enjoyraent for sixty years is in unison with what is 
expressed in this text; therefore neglect for a longer period 
determines the right. 

6. Brihaspati too says: who purchases land shall, when 

Ins right is contested, prove in a Court of Justice both his title and 
possession : but his son shall prove only possession, his grandson or 
any other remote descendant need prove nothing.’’^ 

7. Yiijnavalkya ordains: -^He by whom an acquisition of pro- 
perty isS made, must when sued, recover the same (by evidence of 

*> title) ; but neither his son nor grandson (need do the same) ; for in 
^ their case the enjoyment is the most essential (evidence) .”3 

8. Kdtyayana describes the enjoyment which is (legally) valid 
(for the purpose of dispensing with the evidence of title) ; Enjoy- 
ment is held to consist of five elements, namely, the source of right, 
long period, the absence of interruption, the absence of adverse 
claim and the presence of the opposite party.”*^ 


CHAPTER VIIL 

DiSl’BIBUTION OF CONCEALBD PEOFERTY. 

1. The distribution of that, which was concealed at the time of 
partition, but is afterwards discovered, shall be now taught. On 
this Katy%aua says: ^^If the father be deceased let the sons 
meeting together divide, with their brothers, whatever was con- 
cealed by any of the co-heirs. Effects which are withheld by them 
from each other, and property which has been ill-distributed, being 
subsequently discovered shall be distributed in equal shares. (So) 
Bhrigu (has ordained).”'^ 

Because the phrase subsequently discovered ” is inserted in 
the text, therefore without the discovery by means of human proof, 
of anything concealed, neither a redistribution may be made nor 
recourse may be had to divine proof. Otherwise, there cannot be 
a perfect distribution in any case, if divine proof be not resorted 
to ; since, through the influence of the witch Suspicion, some effects 
may be deemed to lie somewhere concealed. The phrase ^^ill- 
distributed’’ shows redistribution of what has been imperfectly 
•fliitributod. 

The following texts of Manu, N4rada, Brihaspati and 
'ItAty'iyaBa refers to a case of perfect distribution: ^^Oniy once 
may a distribution of shares take place, only once may a maiden bo 


Not found. 
yajfi»v»lkya, II. 38. 
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given (in marriage), only once may the same article bo given (by an 
owner) : these three may occur but once*^^^ 

8* Likewise the following text of Brihaspati cited in tht» 
Ratnakara, namely : Whatever has been enjoyed !)y a co-heir as 
his share shall not be interfered with. Should he, who lias aignilied. 
his assent to a distribution, litigate again, the king shall adjudge 
his own share to him, and shall punish him, if he persists in 
litigation/^ refers to an optional inequality in the shares, but not 
to an imperfect distribution caused by error and the like. This is 
indicated by the insertion, in the text, of tho term assent 

4. From the phrase '^subsequently discovered’^ I), it 
appears that the distribution takes place of that alone (winch is^ 
subsequently discovered) : but what has been once divided need not"" 
be distributed again. 

5. The phrase ^^in equal shares” is inserted (§ I) with a view 
to obviate any such argument as that by reason of his concealment, 
no share or a small share should be allotted to him who withheld, 

6. "Bhrigii” (§ 1), i.e,, ^has ordained’, to which the accusa* 
tive is the meaning of the whole sentence. 

7. Visvariipa, Halayudha and others offer tlie following exphi* 
nation (of the text of Katy^ana) namely : — " Inasmuch as the 
distribution of what is subsequently discovered, follows from tlio 
very fact of there having* been no distribution of it, the text (§ 1) 
was intended (by the sage) to show that the offence of tlieft is not 
committed in such a case.” 

S. What they intend is that the import of the verb '' to steal ” 
is inapplicable to a case of concealment by a co-heir. Because it is 
clear from the term " another” in the text of Kaiyayana which says : 

Stealing is defined to be the taking of another’s property,” that 
the ownership of another must be exclusive of the owiiership of the 
taker. As for instance, if the Mudga be unavailable, then the 
Masha would be the substitute for it ; consequently the nso of ihe 
Masha is prohibited by the text : The Masha is not fit for sacrifice.” 
Here the prohibition refers to the thing composed of the constituent 
parts of the Masha alone, but not to that formed of the constituent 
parts of both the Masha and the Mudga. Similarly, in this case 
too, theft is committed by the taking of effects belonging to another 
.exclusively, but not by the enjoyment of joint property which is 
common to himself and the others. Also because, of wliat is common 
and what is exclusive, what is exclusive is the sooner understood. 

9, Consequently theft is committed by stealing property, 
distinctly knowing it to belong to another, and not by using aimther’K 
property mistaking it for his own. This is the opinion of Jineudra 
and the authors of the Dayabhaga and the Pr^yaschittavevika. 


Brihaspati) XX?. 04 aai 90. 
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1 (I Their asserfciou^ that the appropriation of another’s property 
by mistaking it for his own is not thet\ appears unsatisfactory, for 
it is at variance witli. the following story of Nriga in the Bhagabat : 
— “ A cow belonging to a certain eminent priest, strayed iS;o my 
herd of kine, and being confounded with them was given by me, 
ignorant of the circum>tanee, to a man of the sacerdotal order, 
I’ho owner seeing her led away, claimed her for his own ; and the 
other replied, she was mine by gift, Nriga gave her to me’. The 
priests contending addressed me, setting forth their claims: ^You 
are the giver/ said the one; ^ the lawless taker’, said the other. 
Hearing tliis, I was confounded. For that sin I was transformed 
into a lizard since which time I have seen myself, 0 Lord! in this 
degraded form.” 

11. But if many rings belonging to divers persons be mixed 
together, it is not theft if one sell another’s ring by mistake for his 
own, in consequence of their similarity ; for they were placed 
together under the conviction, that, in the case of many articles 
which have no discriminative mark, as cowries and the like, 
belonging to different persons, being intermixed, no offence is 
<^ornmitt6d if they are reciprocally used by a sort of barter : else 
ti pcTBOn would not do so under the apprehension of offence. But 
if through dishonesty anything is so placed for profit, then theft is 
committed. 

12. The following passage of the Matsyapnrana relates to a case 
like this : The man who, through ignorance makes a sale of another 
man’s chattels, is faultless ; hut wilfully doing so he merits punish- 
ment as a thief.” This text intends that punishment shall not be 
inflicted upon one who does so through ignorance. 

13. Therefore theft is the disposal of property which is the 
subject of the exclusive right of another person without such person’s 
consent and with the intention, ‘Hhis is mine, and shall be disposed 
of according to my pleasure 

14. Bometimes it is mental, consisting of the intention only. 
In other instances it is corporeal as an actual gift or sale or the like. 

15. But such a theft is not possible in the case of the property 
of the undivided brothers and the like : for then it cannot be dis- 
tinctly ascertained this is mine and that is another’s 

16. To the smne effect is the following text of KiUyayana ; 
“ Effects which have been stolen by a co-heir, he shall not he com- 
pelled by violence to restore, A coparcener is not liable for the 
use of any article wdiich belongs to all the undivided kinsmen.”^ 
Here '^stolen” is used metaphorically.. He should be persuaded 
to rest.^re by gentle means but not by violence. — Should an unse- 
parated kinsman consume a greater portion, he shall not bo required 
ip refund the excess, 

» U. Cole Bfeo 486, OCCLXXTIT, 
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17* Tims Sflso tli6r6 is no o^Gitcs in. tafkini^ ti tronsiirB is 
found / for it is a tbing of wticli the owner is lost. Ho Manu 
declares: When the king finds a treasure he shall bestow hail: ot 
it to Br4bmins. But a learned Brahmin (finding treasure) shall 
appropriate the whole of it^ because he is the lord oi: all 11: trea- 
sure is discovered by any other^ the king takes a sixtii of it* But 
a discoverer who gives no information to the king, and is doteekHi, 
shall be bound to disgorge it to the king and shall nioreovxn^ 
liable to punishment/^ ^ 

18. Such is not the case with associated traders: for uoto:?ct 
indicates it. On the contrary, it is directed by the following text 
of Yajhavalkya, that a fraudulent partner shall be dismisse^l with- 
out profit: 'SShall turn out a deceitful (partner) profitless/’-^ 
Traders have not,, as in the case of inherited effects, a right vested in 
several persons with respect to the same cdiattel. But, by reason of 
intermixture, their right of property in the goods is only imcerfain. 


CHAFTER XL 

Stridhana o.a Woman^s PaoPKiiTv. 

1. Stridhana or woman^s property is now described* On this 
Katy4yana says: ^^The wealth which is earned by linecliaiuoal arts, 
or which is received through affection from a stranger, is subject 
to her husband^s dominion ; the rest is pronounced to bo the wornarris 
property/’^ What is received from a stranger, that is from a person 
not sprung from the family of her father, mother or husband, and 
what is earned by mechanical arts are subject to the husband's 
control. Hence though the property be hers, it does not. constitute 
woman^s property, because she has not independent po^r ovex* it* 
But a woman^s right is complete in other descriptions of property, 
excepting these two; for she has the sole power of gift or other 
alienation. 

2. Mann and Vishnu declare : ‘'^The heirs should not divide an 
ornament worn during her husband’s lifetime : they are degraded 
if they partake of it/’^ Medhatithi explains this text in the following 
way: '' An ornament'or the like though not given by the huabamt, 
but put on with Ms sanction, becomes the property of the wife bv 
act alone/’ 

3. Kdtyiyana says: "^That which is received by a married 
woman or a maiden, in the^ house of her husband or fetter, from 
her husband or from her paints, is termed the gift of atfcxtionate 
kindred. The independence of . women who have received: snoli 
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gifts is recognised in regard to that property : for it was given by 
the kindred for their maintenance and to soothe them. The power 
of women over the gifts of their affectionate kindred is declared by 
all the sages, both in respect of donation and sale according to 
their pleasnre.^^ ^ What is obtained from kind relatives of her 
father, mother or husband is called the gift of affectionate kindred. 

soothe them^^, that is, out of kindness towards them. 

4. Ndrada says : What has been given by the affectionate 
husband to his wife, she may, even while he is dead, consume or 
give it away according to her pleasure, excepting immoveable 
property From the adjective given by the husband it 
appears'’ that immoveable property other than that given by the 
husband may of course be given away. 

5. Otherwise it would be contradictory to what Katyayana 
says, viz., According to her pleasure, even in immoveables.^^ ^ 

6. Katyayana cited in the Kalpataru and Eatnakara declares ; 

She who is malicious, or shameless, or dissipator of wealth or 

adulterous is not entitled to woman^s property/^ ^ 

7. Y^jhavalkya says: husband is not, if unwilling, bound 

to make good the property taken by him at a time of famine, or for 
the performance of a religious ceremony, or during illness or while 
under restraint.^’ ^ Eestraint is, when the creditor and the like 
(forcibly) obstruct the preparation of food. 

8. But (if taken) in any other circumstance, the following rule 
propounded by Katyayana is to Be followed : Neither the husband, 
nor the son, nor the father, nor the brothers are entitled to the 
appropriation or disposal of woman^s property 


CHAPTER X. 

Succession to Woman^s Pkoperty. 

1. In the next place, succession to woman’s property is explained. 
On this Devala says : A woman’s property is common to her sons 
and maiden daughters, when she is dead ; but if she leave no issue, 
her husband shall take it, her mother, her brother or her father.”^ 

2. Here equal right of sons and maiden daughters is indicated 
by the conjunctive compound sons and maiden daughters ”). 

3. Ill default of the one, the property goes to the other. 
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4. On failure of botli of them^the succession devolves, witli 
equal riglit, pn the married daughter who has a son ami on her who 
is likely to have one, for they are capable of conferring s}n ritual 
benefits on their mother through the instrumentality of tlieir kouh 
who can present furieral oblations to the manes of their nmternad 
grandfather which are shared by the decea-sed. This is declared 
by Satatapa: '^The mother partakes of whatever is, after the cere* 
mony of sapipdikarana, presented to the manes of the aiieestors/^ ^ 

5. So also Narada says : ''On failure of the son the daughter 
inherits: for she equally continues the lineage 

6. Consequently, on default of daughters of this deseription, 
succession devolves on the son’s son. 

7. On his default the property goes to the daughter’s son, since 
the daughter’s son is, in the following text of Manu, declared to 
be similar to a son’s son : " Also the son of a daughter delivers him 
in the next world like the son of a son;”*"* and since it is logically 
consistent : for the married daughter is debarred from inheritance 
by the son, therefore the son of the debarred daughter shoabl he 
excluded by the son of the person who bare her claim. 

8. On his default the son’s grandson (succeeds), because he 
presents oblations which she (the deceased proprietor) partakes of. 

9> On failure of these, the barren and the widowed daughters 
succeed to their mother’s property; since they too ai^e her children. 

10. On their default, the property devolves on the husband. 

11. This, however, does not refer to the property wiiioh was 
given by the parents ; for to that the brother succeeds (in preference 
to ae husband). To this effect is the following text of Vriddha 
Katy^yana: " Immoveable propei^ty which has been given by the 
parents to their daughter, descends always to her brother, if she die 
without leaving issue.”^ 

12. But to the property received by the mother at the time of 
her marriage, the maiden and the married daughters siicpoed not- 
withstanding the sons,by r^son of the text of Vasishtha which savs : 
" Let the females share the nuptial presents of thoir mother/’^ 

^ 13. A woman’s separate property goes to her daughters, 
maiden and those not actually married,”^ From this text of 
Gautama, it follows that the nuptial presents descend first to the 
maiden, that is, unaffianced daughters; in their default to those 
daughters, that are affianced but not actually married : on failure 
of these they appertain to the married daughters implied by the 
term • and ; because it is first generally laid down, " A woman’s 
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property goes to lier dangliters/^ but the coucludmg portioujuamely, 
maiden and those not actually married is intended to shew the 
order of successioii. 

14. Marm clearly says : Property given to the mother on her 
marriage (yautiika) is exclusively the share of her unmarried 
daughter/^ ^ Here the word ^^yautuka^^ is derived from the verb 

signifying unite and the union of husband and wife 
arises from marriage^ since this is indicated by the following sacred 
text (recited at the time of marriage) : What is thy heart, let that 
boconie mine, and what is my heart let that become thine The 
reading Yautaka is equally correct. The latter is adopted by 
VAchaspatimisra and Eayamukuta. 

15. The time of marriage means time, previous and posterior 
to the actual time of marriage. This is described in the treatise on 
marriage to begin from the sraddha for prosperity, and to end with 
the ceremony of prostrating before the husband. 

16. As for the passage of Manu; The wealth of a woman 
which has been in any manner given to her by her father, let the 
Br^hmiijii daughter take : or let it belong to her offspring;’^® since 
the text specifies given by her father’^, the meaning must be 
that property \vhich ’was given to her by her father, even at any 
other time than that of the nuptials, shall belong exclusively to her 
daughter: and the term ^^Brahmini’^ signifies any daughter. Or the 
text may signify that the Bnihmim damsel being daughter of a 
contemporary wife, shall take the property of the Kshatriya and 
other wives dying childless, which had been given to them by their 
fathers. The precept, however, which directs that the property of 
a childless woman shall go to her surviving husband, does not here 
take effect. 

17. On default of these the son succeeds: since Manu says: 
^^On failure of daughters, the inheritance goes to sons/’ ^ 

18. Similarly, also, other texts declaring the succession of 
daughters previous to that of sons refer to this description of 
woman^s property* 

19. On failure of sons and the others a woman^s nuptial presents 
go to the husband if the marriage ceremony was of any of the five 
forms beginning with the Brahma : but if it was any of the three 
foms beginning with the Asura, the property appertains to the 
mother and on her default to the father. 

20. As is declared by Manu: ‘^It is admitted that the pro« 
perty of a woman married by the ceremonies called Brahma, "Daiva, 
Arsha, Gandharva and Prajapatya, shall go to her husband, if she 
die without issue. But her wealth given to her on marriage in the 
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form, called Asura or in eitlier of the other two (Rakshasa and 
Paisacha) is ordained on her death without issoe to boconio tlio 
property of her mother and father/^ ^ 

21* Baudhayana declares the order of succession to tiu) property 
of a maiden : The wealth of a maiden^ let tlio uterino brothers 
themselves take : on failure of them it shall belong to the mother : 
or if she be dead, to the father.^^^ 

22. Since order is expressed in this text, therefore in the pre- 

vious text (§ 20) ^^the mother and father succeed in the order in 
which they are read, but not jointly agreeably to the conjimctive 
compound. f 

23. Brihaspati says: — ^^The mother’s sister, the wife of the ^ 
maternal uncle, the wife of the paternal uncle, the father’s sister, 
the mother-in-law and the wife of an elder brother are pronounced 
to be similar to the mother. If they have no issue of their body, 
nor son (of a rival wife) nor daughter’s son, nor son of these persons, 
the sister’s son and the rest shall take their property.” 

24. Both sons and daughters are included by the term issue 
of the body”: by ^^son” is meant the son of a rival wife; fora 
passage of law declares ; If among all the wives of the husband, 
one brings forth a male child, Manii has declared them all, by 
means of that son, to be mothers of male issue.”^ Nor is the term 

son ” meant to be in apposition with “ the issue of the body” ; for 
it would be superfluous, and the sister’s son or any other remote heir 
would have the right of succession, although a son of a contempo- 
rary wife be living : ^^son of these parsons” comprise the son’s son 
and the rival wife’s son’s son, but not the son of a daughter’s son ; 
since he does not present oblations to the manes of her husband, 
which she partakes of. 

25. Here agreeably to what has been said ^efore, the rival 
wife’s son and grandson succeed after the daughter’s son and tho 
others. But it should not be asserted that they take on failure of 
the husband, father and the rest mentioned before; because the 
husband and the rest have no capacity to present oblations which 
are enjoyed by the deceased proprietor. 

. 26. Therefore, on failure of these down to the grandson of the 
rival wife, who are indicated by the term nor ” in the phrase nor 
son of these persons”, also on failure of the relatives beginning 
with the husband and ending with the father, who are mentioned 
in the following text of Devala : A woman’s property, when 
she is dead becomes the common inheritance of the sons and tho 
daughters : in default of children, let the husband, mother, brother 
or father, take,”^ the succession to woman’s properly d^v^lvof on 
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tte sister’s son; tixe linsband’s sister’s soil; the husband’s brother’s 
SOU; the brother’s soil; the vsou in-law and the husband’s younger 
brother; in preference to the father-in-laW;the husband’s elder brother 
and the like; since there is no other way of reconciling the texts. 

27* On this subject; the following text of ManU; in the chapter 
on Inheritance; declares : To three ancestors must libation of 
water be given at their obsequies; for three; is funeral oblation of 
food ordained; the fourth is the giver of oblations; but the fifth 
has no concern in them.” ^ Y^jhavalkya declares: Among these 
the gi?er of oblations is the heir;”^ and in the text of Brihaspati 
(§ 23) the sonship of the sister*s son and the rest; is indicated by 
the pa.^sage; are pronounced similar to the mother,” 

28. The only reason for setting out in the chapter on 
Inheritance; the capacity of presenting oblations, is to show that 
the .preference as regards succession, depends on the capacity of 
conferring a greater amount of spiritual benefit on the deceased 
proprietor. 

29. Satatapa ordains : — A sister’s son should present oblations 
to the manes of his maternal uncle : and a maternal uncle should 
perform the funeral obsequies of his sister'^s son ; also oblations * 
should be presented to the manes of the father-in-law, of the 
spiritual preceptor, of a friend and the maternal grandfather, 
likewise of the wives of these persons : this is a settled rule amongst 
those who are conversant with the Vedas.” ^ 

SO. Agreeably to this text (and for the preceding reason) it 
must be admitted that the order of succession among those six 
(sister’s son, &c.); regulated by the different degrees of benefit 
derived from their oblations ; since the order indicated by the sense 
is of greater weight than the order of reading. Otherwise succession 
would devolve; last of all, on the younger brother of the husband 
contrary to the opinion and practice of venerable persons. 

n. Therefore; first of all; the husband’s younger brother 
succeeds to the property of his elder brother’s wife because he is a 
sapii^da, also because he presents oblations to her and her husband, 
as well as to those to whom her husband was bound to present. 

32. On his default, the sons of the husband’s younger and 
elder brothers succeed; because they are sapindas, and because 
they present oblations to her and her husband as well as to two 
generations of ancestors to whom her husband was bound to offer 
oblations. 

83. On their default the succession devolves on the sister’s son ; 
because though he is not a sapinda; still he presents oblations to her 
and to her father and two ancestors, to whom her son would have 
performed sr^ddha. 
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34^, In Ms absence tbe husband^s sister’s son socceeds ; because 
he presents oblations to the three ancestors of hoi’ husband^ which 
her husband would have offered/ and because Iio ])roseiits oblations 
to her and her husband. He is postponed to the sistcT s son ; mas- 
rauch as they respectively occupy the places of the liiisbaiul and the 
son and the husband is inferior to the son^ it is reasonable that their 
superiority and inferiority should be similarly determined. 

35. On his default a woman’s property goes to her brotlior’s 
son, because he presents oblations to hei% to her hnsband and to her 
three paternal ancestors to whom her son would have presented 
oblations. 

• ■ ' ' 

36. On his default the son-in-law succeeds ; because he pro- ^ 
sents oblations to her and to her hnshand. 

87. The succession devolves in the above oi'dor : the passage, 
“sister’s son, &c.”, enumerates the heirs hut not .the order of 
succession. 

38, On failure of these six, the father-in-law or the like succeeds, 
according to his proximity of sapindaship. 

39. It must not be supposed that the text “mother’s sister, &c.”, 
(§23) is applicable when there is a failure of the sapiudas: for 
in this enumeration of successors, the husband’s younger brother, 
his son and the son of the husband’s eldest brother are included, 
but the husband’s father and eldest brother who aro moro proximate 
are omitted. 


CHAPTER XI. 

Succession to the Estate oe one who ibaves no Male issue, 

1 . In the next place are determined the heirs to the estate of 

one who leaves no male 'issue. 

^ . '♦ 

2. Yijuavalkya says “ The wife and the daughters, also both 
parents, brothers likewise, and their sons, gentiles', cognates, and 
pupil, and a fellow-student : on failure of the first among these, tho 
next in order is heir to the estate of one who departed for heaven, 
leaving no male issue. This rule extends to all classes.”^ 

8. Likewise Vishpu says : — “ The wealth of him who leaves no 
male issue goes to his wife : on failure of her, it devolves on the 
daughters ; if there he none, it belongs to the father ; if he be dead, 
It appertains to the mother ; on failure of her, it goes to the brothers ; 
after them it descends to the brother’s son; if none exist, it passes 
to the kinsmen ; in their default, it devolves on relations ; and for 
want of all those heirs, the property escheats to the king, excepting 
the wealth* of a Brahmin.”® ^ 

^ Yajnavalkya, II, 135 JiM 136. ' ' Yishnn/ XYIL 
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4. In the above text the tern “ male issn^^ indicates sons^ 
grandsons and great-grandsons • because they equally present 
oblations at funeral obsequies, 

5. Accordingly^ in a text Baudh^yana^ after mentioning sons, 
grandsons and great-grandsons, says, “ Male issue of the body 
being left, the property must go to them/^^ 

6. That text runs as follows “ The paternal great-grandfather 
and grandfather, the father, the man himself, | his brothers of the 
whole blood, his son by a woman of the same caste, his grandson 
and his great-grandson : all these partaking of undivided oblations 
are pit>nounced sapipdas. Those who share divided oblations are 
called sakiilyas. Male issue of the body being left, the property 
must go to them. On failure of sapindas or near kindred, sakulyas 
or remote kinsmen are heirs/^^ 

7. The meaning of the passage is this : — Since a person (when 
deceased) partakes of the funeral oblations presented to the three 
ancestors beginning with the father, as participating in the offerings 
at obsequies; and since the three descendants present oblations 
to the deceased ; and since he, who, while living, presents an 
oblation to an ancestor, partakes while deceased, of oblations 
presented to the same person, as participating in the offering at 
obsequies : therefore the middlemost (of the seven) who while living 
offered food to the manes .of ancestors, and when dead, partook of 
offerings made to them, becomes the object to which the oblations 
of his descendants were addressed in their lifetime, and shares with 
them, when they are deceased, the food which must be offered by 
the (laughter’s son and the like. Hence, those ancestors, to whom 
ha presented oblations, and those descendants who present oblations 
to him, partake of an undivided offering in the form of {pinda) food 
at obsequies. Persons, who do partake of such offerings are 
sapindas. But one distant in the fifth degree neither gives an 
oblation to the fifth in ascent nor shares, the offerings presented to 
his manes. So, the fifth in descent neither gives an oblation to the 
middle person who is distant from him in the fifth degree, nor 
partakes of offerings made to him. Therefore three ancestors from 
the grandfather’s grandfather upwards, and three descendants from 
the grandson’s grandson downwards, are denominated sakulyas, as 
partaking of divided oblations, inasmuch as they do not participate 
in the same offerings. 

8. It has been before observed, that this relationship of sapiijidas 
(extending no further than the fourth degree) as well as that of 
sakulyas, is propounded relatively to inheritance. But relatively to 
mourning, marriage and the like, those too, that partake of the 
remnants of oblations, are denominated sapindas. This has been 
explained in the Suddliicattva. . 
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9* Katydyana, cited in the Eatnilkara, clearly states the order 
of succession of the son and the like : If an undWded son dios^, his 
son should be made a sharer of the inheritance. who has not 
received livelihood from his grandfather, shall take his paternal 
share from his uncle or his son. But only the same share of 
property belongs to all the brothers (descended froin the soil). 
Likewise also his (grandson’s) son shall take. Succession devolves 
not on a more remote descendant.'”^ 

10. The meaning of the passage is : — If any one of the brf>thers 
ceases to live, then his share should be allotted to his son. If the 
deceased leaves more sons than one, then his share should be equally 
distributed to them. Likewise his (grandson’s) son shalk take. 
His (great-grandson’s) son’s share ceases. 

11. This, however, relates to a case in 'which the sharers dwell 
together. As Devala declares : The rule is, that the re-distribution 
of inheritance among unseparated or separated kinsmen who dwell 
together takes place down to the fourth descendants/’® The 
re-distribution, taking place among separated brothers who dwell 
together or are reunited extends as in the case of unsopamted ones 
to the brother or his son or grandson, but excludes the great- 
grandson who is the fourth in descent. 

12. The allotment of shares to those who are even seventh in 
descent as has been said before, (however,) relates to those that 
return from a distant place (ch. VII). Goiisequenily no contradic- 
tion is incurred. 

13. Therefore on failure of descendants down, to the great- 
grandson the widow succeeds to the estate (left by her husband). 

14. As is declared by Katyayana : The wife may, after the 
death of her husband, use the estate of her husband according to 
her pleasure : but shall, while he is alive, preserve it or entrust it 
to his family. The sonless (widow) keeping unsullied the bed of 
her husband and persevering in religious observances, shall with 
moderation enjoy (the property of her husband). Afl^' her, his 
kinsmen shall take.’’^ According to her pleasure”, intends for 
the purposes of religion. 

15. Likewise Yy4sa ordains : 0 sweet-faced ! a woman, who 

is always assiduous in the peformance of religious observances, 
conveys (to a region of everlasting bliss) both herself and her 
husband abiding in another world.”^ 

16. A text of law cited in the Madanap4rij^ta is as follows: 

^ Whatever is most desirable in the world, and whatever was most 

liked by the husband should be bestowed on a meritorious man by 
a woman desirous of gratifying her (deceased) husband.”^ ' ' 
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24. On failure of the .wife (patni) tlie clauglitors (succeed). 
Here by the plural number (§ 2) are included the maiden and the 
married daughters^ also the daughter's son. 

25. Now the order of succession among the maiden and the 
married daughters is indicated by the following text of Ihirasara : 
^^Let the maiden daughter of one who dies without leaving ma!o 
issue take the inheritance; on failure of hei'^ the married ono/^ * 

26. In default of these, the daughters' son (inherits), Beamm 
in a text of Manu, namely, '^Between a son's son and a. dauglilcr's 
son there is no difference in law ; since their fatihor and motlun’ 
both sprang from the body of the same man",^ the daughter's son, 
is declared to be equivalent to the son's sou, consequently as the 
son's son succeeds on failure of the sons, so the daughter's mfx 
inherits in default of the daughters, 

27. Accordingly, Vishnu cited by GovindarjJja, nays: 
family destitute of the sons and the grandsons, the daughter's sons 
inherit the estate ; for the son's son and the daughter's son are alike 
in the performance of obsequies of the ancestors. 

28. If there be no daughter's son, the parents (succeed) . Of 
these, first, the father, and then the mother succeeds agreeably to 
the text of Vishnu cited before (§ 3). 

29. In their absence, the brothers (succeed). Here, too, the 
plural number is used (§ the purpose of showing that the 
succession is different according as the brothers are uterine, con- 
sanguine and reunited. 

30. Hence, of a uterine brother and one born of the step- 
mother, though they are sprung from the same father, the uterino 
brother alone succeeds, but not the step-brother ; because the former 
presents oblations to six ancestors which the deceased was boiiiid to 
offer ; but the latter offers oblations to the three paternal ancestors 
only. 

31. According to the opinion of some, however, even a step- 
brother who is reunited equally succeeds to a brother's property, 
with a uterine brother. But if a uterine brother be reunited, ho 
alone takes, and not a step-brother though reunited.*^ 

32. On this subject Y^jnavalky a says:— 'M. A roimited 
brother shall keep the share of his reunited co-heir who is deceasod ; 
or shall deliver it to his issue. Bat a uterine brother shall thus 
retain or deliver the allotment of his uterine brother. 2, A half- 
brother, however, being again associated may take the heritage; 
not a^ half-brother (who is not^ reunited) : or (a uterine brother) 
though not associated may obtain the property, and not the son of 
a different mother, who is reunited." 
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ie sWl Si Ssett ‘(fd?! “■ ^ »“ 0* 

.delivSf tS® ^ shall thus retain or 

«v 1 ® ot Ins uterine brother/' (S ,32) is to be 

explained m the same way. ' { ° 

T this, a special rule is propounded by Tama- “Un- 

Snni? property goes to aU ^e brothers). But never 

half-brothers.”* 

38. Mann clearly says : « Of these (reunited brothers) if the 
eldest or the youngest or any other be deprived (of his'^ shie 
to the allotment of shares, or^es, his share is not cancelled’')! 
cvious to the allotment of shares”, means, previous to partition^ 

and tTehka entering into a religious order, 

^7® entitled to that share, the same lawoiver 
says : 1 he assembled iiterine brothers shall together equally divide 

the same (share) ; also brothers who are reunited and sisters bom 
of the same mother.”^ 

40 Brihaspati says When separated brothers dwell to- 
gether through aftection, then among these there is no seniority 
when re-distributi^ takes place; should any co-heir enter into any 
religious order or die, his share is not cancelled, but is to be allotted 
tohis iiterine brother: if there be any sister she is entitled to a 
share of It. Ihis is the law (regulating the succession to the pro- 
perty) of one without issue and having neither wife nor father 
(sui viving him.) But it any one of the reunited brothers acquires 

property by nieans of science, heroism and the like ; two ^ares 

should be allotted to him and the rest shall take equal shares.’'® 

41; Here, it is to be understood, that the absence of the specific 
^duction for the eldest among the reunited brothers, refers to the 
three higher castes, but as regards the Sddras the absence is absolute. 

Brihaspati, XXT. 72. -.3 Mann TY 9 i t 

^ Cole. .Dig., 552. CGGXX.L . , 

^ Brihaspati, XXY.-,76 ana 77* " 
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42. This is declared also by Manu :--“A11 the sons of the 

twice-born who are sprung from mothers of the same class, shall ? after 
setting apart the specific deduction for the eldest,^ divide equally. 
But a woman of the same class only and not pf a dilt’erent clasB may 
become the wife of a Sddra. Those that are born of her beconm 
equal sharers, although there may be a hundred sons/^ ^ 

43. KuMkabhatta comments on the term ^ equal sharers * in 
the following way : become only equal participators, i.e., shall not 
allow the deductions for seniority to any one* 

44; This is also consonant witli reason ; since as in the text. 
To the eldest is to be allotted the twentieth part, and the“4)est of 
all chattels, half of that to the middlemost, but a fourth to the 
youngest/^ Mann ha-s generally declared the law of deductions, 
therefore the second half of the latter of the two couplets (§ 42) is 
declared in order to remove doubts as to whether the term twice- 
born' indicates all the castes (or stands for what it litei'ally 
signifies). 

45. Nor can it be argued that the specific deductioBB hold good 
even in the case of Sudras inasmuch as the reason, namely, saving 
from the infernal region of the name of is the same in mI cases ; 
because that is not the reason, since specific deductions of tha half 
and the fourth (of what is allotted to the eldest) are declared to be 
given respectively to the middle one and the youngest, though it 
cannot be held that they save from the same. 

46. Nor can it be argued that as there is a distinction between 

the specific deductions and the shares, all that is prohibited by the 
declaration of equal participation, is not the specific deduction, but 
the unequal distribution, among the Sfidrds, which has been men- 
tioned before, as taking place among those born of mothers of differ- 
ent castes ; because that object would be accomplished by the first 
half of the last couplet which says: But a woman of the same 
class only, (§ 42). 

47. Equal participation is ordained by Mann for the purpose 
of prohibiting specific deductions even amongst the twice-born ; for 
he says, after the text, All the sons of the twice-born, {§ 2) : 
^^But twofold diKstribution among co-heirs is pronounced : one is in 
the order of seniority, and the other an equal participation/' « Bri- 
haspati reads is shown " in lieu of is pronounced ", 

^ 48. Her© (§ 41) (it is to be understood that) the right of tho 

sister extends to so much property as is sufficient for her marriage, 

' because it is so declared by the sages as well as the commentators. 

49. By reason of the unilatei’al (Ekasosha) compound th© term 
fathei ill the passage ^ having neither wife nor father surviving 


^ Manu, IX. 156 and 157. a Hann, IX. Ill 

» Brihaspati, XXV. 7* 
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(§ 41) indicates botli the father and the mother. Because 
Vishnu (§ 3) and other sages declare the succession of the brother^ 
only on failure of the mother. 

50. Now Jmnitavahana says : — The text a reunited (brother) 
shall keep the share of his reunited co-heir (§ 32) is intended to 
provide a special rule governed by the circumstance of reunion 
after separation and applicable to the ease where a number of claim- 
ants in an equal degree of affinity occurs. Hence^ if therejte com- 
petition between claimants of equal degree, whether brothers of the 
whole blood, or brothers of the half-blood, or sons of such brothers, 
or uncles or the like, the reunited parcener shall take the heritage : 
for th3 text does not specify the particular relation; and all (these 

• relations) were premised in the preceding text (§ 2), ; and a cjuestion 
arises in regard to all of them. Therefore the text must* be con- 
sidered as not relating exclusively to brothers. 

51. But when there are a half-brother reunited, and a uterine 
brother not reunited, and when there are a whole brother and a 
half-brother both reunited; then two questions arise, which of the 
two is to succeed in each case. 

52. As to the first it is said, A half-brother, however, 

(§ 32) which signifies ; let a half-brother, if reunited, take, but not 
a half-brother merely as such: but a uterine brother though not 
reunited may take ; for the term ‘uterine brother^ which occurs in 
the preceding text is also to be construed with this latter propo- 
sition. Therefore when there are an unassociated uterine brother 
and a reunited half-brother, they both succeed ; because the 
equality, of the relation of reunion, and of the status of a whole 
brother is expressed by the first part of the text (§ 82). 

53. As to the second, it is ordained ‘‘and not the son of a 
different mother, who is reunited.^^ (§ 32). The meaning is that 
when there is a whole brother reunited, the son of a different mother 
though reunited shall not take, that the reunited whole brother 
alone shall succeed ; since though they are equally reunited, still 
the whole brother as such is preferred. 

54. The author of the D^yabh%a, however, construes the 
second couplet of Y^jfiavalkya (§ 42) in the following way : “The 
meaning of the first half (of that couplet) is, a half-brother being 
reunited shall take the succession, although a whole brother not 
reunited exists ; but a half-brother who is not reunited shall not 
inherit. The latter half of the text is in. answer to the question : 
does not the whole brother inherit in that case ? Though not re- 
united, the whole brother (tlie term is understood) shall take the 
heritage, and not the son of a different mother who is again asso- 
ciated exclusively ; but it shall be taken and shared by botli/' 

65. The same construction is put upon -the passage in the 
MitSkshar^. 


66. But the great Doctor Silapaui iu his y^Jfiavalkya-clipuktt*" 
lika reads the passage thus: ^^But a half-brother^ being ngoiu 
associated; shall not take the heritage of a half-brothor uau oilers 
the following explanatory comments : — A uterino brother Ificnigli 
not i^eunited; shall alone take the heritage^ but not a brother hum 
of a rival mother, though reunited. Some explain the? t**rin 
^ associated ^ (occurring in the last part of Yajnavalkya^H text, | d2,) 
to mean one associated through the uterus that is, a whole brother. 
If the reading be, ^^one born of a different mother shall not lake 
the heritage then the meaning would be, that one being a halt* 
brother shall not take the succession. This text shows tho siiccoh* 
sion of a whole ^brotheiywho is not reunited. Conseqaentiyt tliore 
is no tautology. * 

57. The authors of the Ratndkara and others say that the 
reading which is found in the Kalpataru is shall not taka the 
heritage of a half-brother but this seems to be an error comiiiiltcHi 
by the copyist. Since the reading in the original text of Ylijfia- 
valkya and in such treatises as the Mit^kshard, the FariJ*iia anti 
the Halayudha, is A half-brother shall not take the heritaga and 
the commentaries on that text are in accordance with this wading. 

58. If there be no brothers, the brother’s son succeeds* But 
first of all, the son of a whole brother takes the succession^ becatwc 
the property being devolved on him, conduces to greater (spiritimi) 
benefit,* inasmuch as the mother of the (deceased) proprietor 
partakes of the oblations which the whole brother’s son presents to 
his grandfather. As is declared by Briliaspati : * Tne mother 
tastes with her husband the oblation consisting of food which is 
reverentially offered (to his manes), and the grandmother with her 
husband, as also the great-grandmother with her husband,”^ 

59. In default of the son of a titerine brother, the son of ii 
half-brother succeeds. 

60. On failure of him, the ^gentiles’ succeed (§ 2). 

61. For Manu declares : ^^To three must libations of water be 
made, to three must oblations of food he presented; the fourth in 
descent is the giver of these offerings; but the fifth has no concern 
in them. The inheritance is his who is unremotc of kiuBmon 
him.’'® The gloss of Knllukabhatta on the latter partis to the 
following effect : The inheritance is his who is unremute, ie., nearest, 
^ of the kinsmen he., from among the kinsmen ^ of him ie., of ilia 
deceased proprietor. 


62. Also because Brihaspati says: "'When there are iimny 
gentiles, distant kinsmen as well as cognates, he who among ihoHe 
IS the nearest, succeeds to the estate of one who leaves no childien.”® 


I 63. Therefore a successor to the inheritance is to be deteriamed 

i II. Ool 0 . Dig., 561, CCCOXXXIi. ' Maira, IX. 186 
« Brihaspati, XX?. 62 . 
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with reference to two considerations, namely, Ms relation as regards 
the offering of oblations, and his proximity of birth. 

64. Accordingly, as on failure of the deceased proprietor's 
lineage including the daughter's son, others succeed, similarly, in 
default of the brother's son, the father’s lineage ending with his 
daughter’s son takes the heritage. 

65. In their default the grandfather succeeds. 

66. On failure of him, the grandmother inherits. Since Manu 
ordains : The mother receives the inheritance of her son destitute 
of issue ; and when the mother too is dead, the father’s mother takes 
the pjoperty.” Therefore as the mother succeeds on failure of the 
father, similarly the paternal grandmother is the heir in default of 

* the paternal grandfather. 

67. When she is no more, the descendants of the paternal 
grandfather inclusive of his daughter’s son, succeeds (in the same 
order), as has been shewn with regard to the father’s issue. 

68. On the same principle, the paternal great-grandfather, the 
paternal great-grandmother, and tlie, de scendants of the paternal f'l 
great-grandfather inclusive of his daughter’s son (succeed in the 
prescribed order). 

69. On failure of all those who present oblations, partaken of, 
by the deceased (proprietor,) the ^ cognates ’, such as the maternal 
grandfather, the maternal uncle and the like,— (are entitled to the 
inheritance). 

70. Among these too, if the maternal grandfather survives he 
alone succeeds in the same way as the father and the like. 

71. If he be dead, then the maternal uncle and the like become 
heirs, since they present oblations to the maternal grandfather and 
the like, which the deceased (proprietor) was bound to offer. 

72. On their default the Isakulyas ’ or the kinsmen of divided 
oblations become heirs. They consist of the three generations of 
descendants, beginning with the great-grandson’s son, and also of the 
descendants of the paternal great-grandfather’s father and the like, 

73. It is in pursuance of the same principle (§ 63) that the 
author of the Dayabhaga says : Since the paternal uncle, like the 
son of the whole brother, offers oblations, which the owner was 
bound to present to two ancestors, should not the succession devolve 
equally on the paternal uncle and the nephew of the proprietor ? The 
answer is, the paternal uncle is indeed the giver of oblations to the 
paternal grandfather and great-grandfather of the proprietor ; but 
the nephew is the giver of oblations to two ancestors including 
the owner’s father who is principally considered. He is therefore a 
preferable claimant, and inherits before the paternal uncle.” 

74. Likewise when there is a paternal uncle, and a son of a 
deceased paternal uncle, of the deceased; in such a case although 
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there is no distinction as to the presenting of oblations, which the 
deceased was bound to offer, to the paternal grandfather ami 
great-grandfather, still the paternal uncle inherits by reason ol Im 
proximity of birth. 

75. Because the allotment of shares according to tlio proximity 
of birth is set forth in the following text: Among the sons of 
different fathers, the allotment of shares is according to the fathers. 

76. Accordingly, it is said in the Mitakshara that the paternal 
grandfather, the paternal uncle and his son, take the succession in 
their order. 

77. Also in Vivadachintdmani it is stated regardingsmccOssion 
to the property of one who leaves no male issue, that on default of 
the brother, his son (succeeds), on failure of him the nearest 
kinsman (inherits). 

78. The term ^ cognates ^ in the text of Brihaspati (§ 62) shows 
that the cognates of the owner, his father and his mother are, in 
the prescribed order, entitled to inheritance. They are s’ — 
father^s sister^s son, the mothe^^s sister^s son, and the maternal 
nucleus son are considered to be the cognates of the owner. The 
father^s father^s sister^s son, the father^s mother’s sister’s son and 
the father’s maternal uncle’s son, ai'e known as the cognates of 
the father. And the mother’s cognates are her mother’s sister^ 
son, her father’s sister’s son and her maternal uncle’s son/’ 

79. Apastamba says: Either the disciples or the daughter 
shall use the property for religious acts in his welfare/’ ^ For 
religious acts in his welfare signifies, for religious acts such m the 
monthly oblations and the like which are enjoyed by him, that is to 
say, for his spiritual benefit, 

80. Thus also when there is a possibility of the destruclion of 
his property, although there may be heirs to his property in distant 
places, still any one may apply th(- property of the deceased to tho 
purpose of his funeral obsequies as well as to the purpose of Ms 
religious merit. 

81. Because in the following text of Mrada, it is said that 

even a priest may become a substitute (of the heir), ho 

who out of affection, acts, of his own accord, as a priest/’ This is 
explained at length in the Suddhitattwa. 

82. This is admitted by the author of the Dayabh%a when he 
says: ^"The appropriation of the wealth of the deceased to hm 
spiritual benefit, in the mode which has been stated, should be in 
every case, contemplated.” 

83. Thus in the Principles of Law composed by the fortunate 
Eaghunandana Bhattaoharjya, the son of the great Doctor the- 
fortunate Harihara Bhatbacharjya, the Principles of Heritoo is 

finished. ® 
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Paetition op heeitaqe. 


Ab divided coparceners only are entitled to perform srdddhti 
separalel’^, partition of heritage is described after the chapter on 
Braddlia. 

IT ere Narada says : — That department of law which treats of 
the division of the paternal wealth by the sons is called by the 
wise Bdiitib'haga or partition of lieritage/^^ Cominentary : — The 
word ])atf!nml is illustratively used of the grandfather^ etc. The 
%vord tat is an adjective qualifying the noun through the verb. 

There are four periods for partition. One is when even though 
the failier be alive he desires partition. Another period is when 
the sons desire it thougli the father be unwilling, provided the 
inotlier is past meiistroation and the father does not like the 
face of women and is not desirous of wealth. Another is when the 
sons desire it and the fatlun* is old, addicted to vice and afflicted with 
incurable diseases, though the mother is not past menstruation and 
the father is unwilling. The other is when the father is dead. 
Of these Yajhavalkya; states the first case thus : If the father makes 
a partition, he may divide his sons according to his pleasure. He 
may give the eldest the best share or make all equal sharers.'’* ^ 

And the allotment of shares to the eldest, &o., is thus shewn by 
Manut—^^Tlie ded oction in favor of the eldest is a twentieth part and 
the most (excellent chattel of all ; a half of that to the middlemost and 
a fourth of that to the youngest/^ ^ Gommeniary: — The meaningof this 
text isj—A twentieth part of the partible wealth and what is most 
oxcellont of all the partible chattels should be given to the eldest. 
A fortieth part and one middling chattel to the middlemost and an 
eightieth part and the worst of all the chattels to the youngest. 
They should equally divide and take the wealth that is left after 
these decliuThms are made. Iliere are many other similar texts of 
{■Jautama and others laying down an unequal division. They are 
not (piotod hero for fear of swelling the book. Though unequal 
division is thus established by the vSastras, still as it is abhorred by 
the -world, this mode of division is not enjoined to be practised on 
account of the text wTiieh says: ^^That which does not lead to 
heaven and is abhorred by the world, one should not practise though 


' Xurada, XIII. 1 ® Yajiiavalkya, II, 11*1% 

» Mana, IX. Ill, 
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it is a virtue/^ ^ The Smriti says Jnst as the pmctice ef Niyoga 
and the slaying of a barren cow are not now allowed, so pariit inu 
with deductions is not now foundd^^ 

If, however, the father by chance makes an unequal parti tiers it 
does not become void ; so says Yijhavalkya: — legal distnlnition 
made by the father among sons separated with greater or less, shareg 
is pronounced valid/^ ^ Commentary : — If legal, rsoi divorot^d 
from law, then it cannot be annulled* This is the meaning, it is in 
effect said that if it is illegal, it becomes void. 

Accordingly N&ada also says : — “A father wlio acts eonirary 
to law has no power in the distribution of wealthd^ ^ 

But where there is no abhorrence of the world to an nne(|nal • 
division, there unequal division certainly takes plar^o ins Naruda gays : 

A father making a partition may take two gliares for binigiitV*‘‘ 
Commentary : — ^This also applies to the person makings a self*aer|iUBi* 
tion. 

So Vasishtha says : — ^^But he among tliem who acquires wealth 
himself shall take only two shares.’'*^ Among tlu ni, Ac., among tlicmo 
entitled to share, the paternal uncles, &c. 

Narada after saying “ They shall divide the w'ealth equally,^' 
states the second case thus : When the mother's menstruation has 
ceased and the sisters have been married and wlum, the* father has 
turned away from sexual enjoyment and his desires ]javo-ca»agt‘d » 
Commentary : — Prattasii] married, liamnuam] sexual (mjoyment. 
The meaning is when his desire for sexual enjoyment hm ceasiai ; 
desires] regarding wealth. Sraiklia states the third ease tlnis 
When the father is unwilling, partition iriay take place if lu* be old, 
perverse in mind and afflicted with disease/’^ Ctnmmniary :~P(nv 
verse in mind] addicted to vice. Y^jhavalkya states the fourtli case 
thus After the parents let the sons divide the wealth and the 
debts equally Commentary After parents] after (the death cd) 
the father and mother. The wealth, &c.,] The meaning is Unit 
they shall divide the paternal wealth and debts equally. 

The same author sta^tes a distinction when tlie sous ihinnselvc*^ 
make a partition after the father's death or during his hfo whim he 
is subject to the taint of degradation, &c. “ The uninitiated must bc^ 
initiated by those already initiated, as also tlio sisters bv givitig 
them a fourth part of their Own shares." ^ The meaning is that pai^ 
tition should be made after initiating uninitiated brothers and sisters, 
le., performing their sacraments up to marriage inciusive. Tluj 
meaning of as also, &c.," is that the unmarried sisters should be 


^ A^nonyinons. 

* Anonymous. 

* Yajuavalkya, 11, 116* 

* Narada, XIH. 16. 

^ Ihid, XIII. 1^. 
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^ N^rada, XII I. 3. 
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married and ylionld bo given a fonrtli share of their own respective 
HiiaroH. -Bj tlieir Bliares is meant the shares which the sons 
of tho various castes would bo entitled to^ under the subsequent 
text ' tlioy shall have three, two and one shares^ etch^'’ The follow- 
ing is the mode of division : — A Brahmin has one wife, a son and 
a dangliter by lier. Hero the father^s wealth should be divided 
two shareB, a.ii(l one of theso shares should be divided into 
four parts. After giving tho daughter a fourth part, the son shall 
fcaJvu the rest* Wlion there are two sons and one daughter, then, 
tho fatfier^s wealth should bo divided into three shares, and on© 
of these sliares should bo divided into four shares. Having given 
a fourth share to the daughter, the sons shall equally divide and 
take tli^ rest. The same should be inferred when there are more 
♦than two k>nB atul two daughters. If there be one son and two 
daughters, then the father^s wealth should be divided into three 
shares. One of these shares should be divided into four parts. 
Having given each of the daughters a fourth part, the son shall 
take all tho rest. This should be the rule of division adopted 
where there are sisters and brothers of the same caste unequal in 
number. ^J'lie following rule should be applied where there are 
brothers and sisters of different castes equal or unequal in. number. 
11.1US wdien a .Briihmin lias wives of all the castes, Brahmin, &c., and 
his Bnihrnini, Kshatriya, Vaisya and Siidra wives have each a son 
and daughter and where the Bnihminhas thus eight children, four 
male and four female, then the issue of the Brahmini wife take eight 
shares, the issue of the Kshatriyd wife six shares, the issue of the 
Yaisya wife four shares and the iskue of the Sijdra two shares. 
Thus having divided the whole wealth into twenty shares tho 
daughter of the Brahmini should be given a fourth part of the four 
shares which represent the share of a son of her caste. To the 
daughter of tlie Kshabriya should be given a fourth part of the 
threo shares which rej)resent tho share of a son of her caste. To 
tho daughter of tho Vaisya should be given a fourth part of the 
two shares which represent the share of a son of her caste. To 
tlio daughter of tho Jiudni wife should be given a fourth part of 
tho one share which, represents the share of a son of her caste. 
Having thus given, the sous of the Brahmini, the Kshatriya, the 
Vaisya and the Sudra wives should put together the rest of the wmalth 
aircl divide and take it in four, three, two and one shares respectively. 
Where the bivdliers and sisters are unequal in number, then having 
divided the whole wealth into as many shares as there are brothers 
and sisters according to the rule they shall take four, three, two 
and one shares respectively,” the sisters should be given a fourth 
part of the share due to a son of their caste. Having so given, the 
remaining gliaros should be put together and should be divided 
among the vsons in four, three, two and one shares respectively. The 
rule should thus be understood. Some, however, think thus : 
Having given the maiden daughters a fourth share according to the 
nil© above laid down, their marriage must be performed with such 
wealth alone. It is not that they should be married out of the 




common wealtii and tliati tneysnouia o© ^svcu*v 

share. This opinion should he rejected as Modlmtitld^ the nrjilsiir 
of the MitaksharU; and others do not incline to tliat vivw*^ Hr t'*H* 
question may be determined with reference to the practice in 
eiit countries. The periods of partition and %v!iat arisf^ in iJsai 
connexion^ these both have been described. Xo^v primary aial 
secondary sons are described in order to show the rule af KmHa'ssiRn 
to the heritage. 

On this point Yajhavalkya says : — Tho legifeinmU-! sou j.aurusji j 
is one procreated on the lawful wedded wife. hquaJ let liim is tin* 
son of an appointed daughter j the son of the wife is emo bc'getten 
on the wife by a kinsman of her husband or by some otlic^u Huh,** 
secretly -produced in the house is tho son of Indfhn ftrigiiu 
damseTs child is ouo born of an uiiinarried woman. U 0 is <?oiisideri-ii 
as son of his maternal grandsire. A child bogoiteii on a, wuiuan 
whose first marriage has not been consummated or on uuo who had 
, been deflowered before marriage is called tlu' son of a iwice-nmrriod 
woman. Pie whom his father or his mother gives for aflopiioii shid! 

- be considered as the son given. Tho son bought is one who was sold 
by Ms father and mother. Tlio son made is one adfq>ied by the liuiii 
himself. One who gives himself i>s self-given. Tho cJdld ac'ccjdod 
while yet in the w' crab is one secured wdth a bride, lie who ii 
taken for adoption having been forsaken by his parents is a dessert- 
ed son. Of these the next in order in tho abs(mco of all t he prcnfocl- 
ing is heir and giver of the pinda. This riilo is stated in respect 
of sons equal in caste. 

Commentary : — The virtuous wife is ouo belonging to the 
caste. and married in legal form. Tho son born of her ftre 
He is primary. So also the son bogotten on a wife of the same 
married in the Asnra and the succeeding forius^ so tho Aldriitub 
Tasikta, Ambashtha; and the Parasava tho same as Kislnicla, sinm 
begdton by a Bralimin on his wives in the order of aintv% such m 
■^.^'the Ksliatriy^^ &o.^ the Mahishya and Ugra, sons liwotfen by 'n 
" Xshatriyfi, on wives of the Vaisy|. and Sddra castos^^lia Kfiiiina 
son begotten by a Vaisya on a B#ra wife, all these are corfaiiil? 
attrasas, Putrikimitah] either the appointed daughter herself 
regarded as a son or the son of the appointed daughter. Either 
way^ the Pvtrihdsuta m equal to him the atmm. So the 
Dvycimnshydyana (the son of two fathers) is the mrasa son of Im 
procreator. The iuhetraja (son of the wife) is one begotten on tho 
wife under the Niyoga rules by one nf the same cast© or ‘mim 
a sapmda or her hiisbandb younger brother. The UndhuiH or ^oii 
of hidden origin is one begotten in secret on a womarrbv .arnoe 
unascertaii^ed person of the same caste in her huslmnd's ho4i ' By 
some unascertained person] ; this is from the standpoint Vd |iK, 
husband, not of the wife. The knowledge of the person teltmriiiir' 
to the same caste is possible because the fact of it k known. ikoiiEl 
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the wife. Wliero owing to sexual intercouTse witli a man under 
compulsion or in secret even slae does not know Iiis caste^ tlie son 
born of it bears only tlie name of Oudhaja but does not attain the 
status of the Gfidhaja previously described. The son begotten 
on a maiden by a man of the same caste is called the damseFs son. 
J:te is tlio son of his maternal grandsire if she is unmarried and 
Btabys under .her father’s roof. If she has been married^ the son 
then belongs to lier luisbaaid. 

Accordingly^ Man u says That, son whom a maiden in her 
father’s liomo begets in secrotj let one call him the dainseFs son 
by name, belonging to the damsers husband.”^ Commentary '. — 
flocatis^ the word limhand is used, it should be understood 
^that the »on belongs to tlie husband if she has been married 
and to the maternal grandsire if otherwise. The twice-married 
woman is of two sorts— the virgin and the deflowered. One 
begotten on her by a man of the same caste is called Pan- 
uarhhava. The Dattaka is also of the same caste ; for Manu 
says: He whom his fatlier or mother gives during distress 

and witli water^ being- of the same caste and affectionately disposed 
should be known as the son given. Sarlrisam'] of the same caste. 
The mother has power to give only in distress when the husband 
is dead or is absent. Similarly, tlie father has power only in 
distress ■when tlm mother is dead or is subject to lunacy, &c. Or, 
both liawe power only wlien acting together. As the expression in , 
distress’^ 'is used, it is inferred that in the absence of distress, the 
son should not be given. If given in the absence of distress, sin 
attaches to the giver and not to the receiver. 

An oltly son shouhl not bo given or taken. So Vasishtlia says : 
— ^'^But lot not one give or take an only son.’’® 

Similarly, the eldest son also shouhl not be given. 

Vasislitha thus lays down the manner of taking a son: ^One 
d(.isiroas to adopt a sun, should convene his kindred, inform the 
king, perform tlie homa with, injahritis^ in the middle of Iiis dwell- 
ing, and. shall only take one vdifse relatives are not far off and who 
is nearest among his i-elatives." ^ ISivestiaamja] of his dw'elling. The, 
expression “ whose relatives are not far off” is used for the purpose 
of prohibiting the taking of one who is very much removed by coun- 
try and language. I'his rule should be applied mutatis mutandis to 
the son bought, to the son self-given and to the son made. The son 
bought is one of the same caste not being an only or the eldest son 
sold in distress by Ids father and mother together, as previously 
laid down, or l)y *eithor of them. As for what has been stated by 
.Manu : He is the son bonght whether equal or unequal to him,”"» 

tliat is intended to mean c(pial or unequal by go6d qualities and not by 
caste, such as Brulimin, &o* fl’he son made is one who is taken for 

^ Maim, IX, 170. ” Wshtki, XV. 3, 

" itifij IX. 1055. * XV. 6. 

* llauiuj IX, 174. 
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a son by one anxious to have a son, he being devoid of pareiiis and 
induced to become his son by show of wealth, &c. ',r.Iu3 son ndi- 
given is one who being either devoid of parents or i(n\sakeii by 
them seeks one and exclaims: “ I shall become thy s<jik Here 
also he must be of the same caste. The son received wifli ji prey'- 
iiant bride is one born of the pregnancy of a wonuin lunrried while 
pregnant, if the pregnancy was due to <1 male <d;^ tin* sunie. t%‘i.sl'e. 
One who being forsaken by his father and inother is taknoi for a son 
by a person of the same caste is called a deserted Him Hero if h» 
author shows the order of succession by the following jm-tiou of the 
text ; He is the giver of the pinda and taker <if the tkoo” 

The author next says that this applies to sems the ctsisic 

(with the father) by the following portion of tin? text: his rule 

has been stated by me in respect of sons of equal tasstod 1 hfUigli. 
the sons of the wife, &c., may have been iK^golbm by males fd a 
superior caste, still they retain their appropriate nanu: ; l>ut do not 
attain to the rank of sons begotten by males of the s:um* mist e, bee 
cause the clause: ^'This has been stated in respect of sans of equal 
caste has a restrictive force. If begotten by men of iiifericii* ca-stcj it 
should be distinctly understood that they arc tamtenipiibh.o beiugf 
born in the inverse order {Pratibmaja). Tht3 damsers son, tin? siiii 
of concealed birth, the son received with the pregnant bride, and, 
the son of the twice-married woman are said to bo of the saim* casto 
through their procreatoHs and not by their own miture ; for, they 
being sons of an unchaste wife and a widow arc Uiiuns-clvcs excluded 
from the pale of caste. 

If after the making of an appointed daughter an son 

is born, then Manu states a distinction 'If subseijiicud to tin* 
making of an appointed daughter a son is born, division in tlmt 
case shall be equal ; for women have no right of primogmiittircd^^ 

Katyayana says : ^^If an atirasa is born the other Sf)fm take? a 
fourth share if of the same caste ; but if of different CfiBt© t}H,iy get 
only food and raiment.^’* Of equal caste] tlio s<m iff the wiFiq flu? 
adopted son, the son bought, the son made, the son scif-givun, and 
the deserted son. Of different caste] the damsebn son, the son of 
concealed birth, the son received 'with the pregnant bride and llio 
son of the twice-married woman. 

As for the text of Yishnu: “ But the daHiseFa son, the son 
of concealed birth, the son received with the pi'cgnant bride, the ."nu 
of the twice-married woman, all these are contemptible and do novttr 
oMam a share of the father’s wealth,” ^ that is intended to prohibit, 
T j ^ fourth share by these where there is an a'Hrmu son# 

In default of the aurasa son, &o., even the damsel’s son, &c., certainly 

take the whole of the father’s wealth according to the text : “ 'I'hu 

next in order in default of the preceding.” This is VijMnesvara’a 
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Tiew* ^ This order of succession laid down by us here is also laid 
dowii in the Dayabhaga chapter of the Subodhini^ a commentary on 
Vijuaiiesvara\s work. 

Regarding one who being entitled to a share does not wish to 
take it either from lack of avarice^ or from ability to earn for 
himself^ YdjuaYalkja says: One who is able (to earn) and not 

desirous (tor partition) should be separated by giving him some 
trifle/^ ^ Somethings however valueless, should be given and parti- 
tion should be made ; and this is enjoined in order that his sons, &c., 
may not subsequently claim a partition. 

In respect of the Dvydmushydyana (the son of two fathers) the 
author fay^ down a special rule The son, begotten under the 
Kiyoga rules by a soniess man on the wife ot‘ another is legally 
the taker of the wealth of both and the giver of the pinda.^^^ 
When the owner of the seed being himself sonless enters at the 
time of supplying the seed into the special contract ^ the son born 
hereof shall belong to us both/ — it is only then that the son takes 
the wealth of the owners of both the seed and the soil. lu the 
absence of a special contract, he takes the wealth only of the owner 
of the soil. 

Regarding the son born subsequently to partition, Manu says : — 

But the son bora after partition takes only the paternal wealth. 

The word pitriyam here is an ehase,^ha compound and hence means 
^belonging to the father and the mother.’ Accordingly, it is also 
said : — Wluit is acquired by the father himself after division with 
his sous, all that belongs to the son born after partition and the 
sons born before it are declared powerless over such wealth.” It 
is also said: Or let him divide equally with those who may have 
been re-united with him (father).”^ The nieaning is, that the son 
born subsequent to partition shall share equally with others who 
aftex" partition were re-united with the father. 

On the question how share should be allotted by the other 
brothers to the son born subsequent to partition of the mother or 
the brother’s widow whose pregnancy was not manifest at the time 
of the partition, Yajuavalkya says: ^^His share should be allotted 
out of the visible wealth corrected for income and expenditure.’”^ 

^ TadD-ibhdga^j his share. Here ^ his ’ refers to the son born after 
partition in the manner previously stated. ^ the par- 
ticle hero is used for the purpose of emphasis and means, 

^ certainly f Of what visible wealth ? Of the visible wealth corrected 
for income and expenditure. Income is gain dexnved from agri- 
culture, &c., in respect of their shares obtained at tlie partition. 
Expenditure is whatsis incuri'ed of necessity to discharge the 
father’s debts, to maintain the family, &c* Having added the 


» YajEavalkya, 11. 116. * Bribaspati, XXT. 10. 
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share and income and subtracting from it tlio expenditoc tiieirrpd, 
the brothers should each give out of his own winiith^ |nirf^t.uh 
in fair proportion^ to the son born after pai'tition to iiaakc at a 
share equal to their own. This is the meaning, II ihe 
of the mother or the brother’s widow be imniih'st, partuiMii 
be made after their confinement. For ^asisliiha su)* 
partition among brothers to await till childless wtvmen begot ' 

The meaning is, that partition should be inadt^ after etmtiuiiot'nl t*i 
childless women whose pregnancy is manifest. 

"When ornaments, &c., are given by the father or tlie woilior 
after partition to the divided son, the son born alter piiHivu^n 
should not prohibit it. Accordingly, tlu? holy sage mym: ‘HViiat- 
ever is given to any of the sons by the parents becomes his exclisifO 
wealth.”^ Whatever is given by tlio parents to any of I ho soim 
before partition also becomes his exclusive wealth by parity of 
reasoning. Hence, when anything is given to one, none otiier 
should prohibit it. 


Next, Paetition among Sons unequal in Cabtu, 

Here Ydjuavalkya says : — The sons of a Bnllimte in tli) 
order of castes shall take four, three, two and one slitresi the 
sons of a Kshatriya, three, two, and one shares; the nom of a 
Vaisya two and one shares.’’ ^ Jn the order of eustes the mm 
of a Brahmin begotten on wives of J3r4hinin, Kshalriyii, VinVyii 
and Sudra castes, respectively, shall take four, threev two uimI 
one shares. The son of the wife takes four time^ iJmi 

share of a Sudra; the son of the Ksliatriyai wife takes tfiroo sliiweg 
because he is inferior to tlio Bnihmini/s sorj by a fourth ; the 
son of a Vaisy^i wife takes two shares as ha is ififerifir to a Brlii- 
mini’s son by a half; the son of a Sudni wife takes u slmre. 
The sons of a Kshatriyti begotten on wives of the Kslmiriyit, Viiisy ft 
and Siidra castes, respectively, take tliroo, two and one 
The son of a Kshatriyd, begotten on a Kshatriya wife take- tlnnv 
shares because he is a degree inferior to tho^son bv u 

Brahmin on a Brahmini wife; the son of a Kshatiivib ^ 
a Vaisya wife, two; arid the son begotten on a Sudrd wife takosi 
one. Vyijah] sons begotten by a Vaisya on his wim qI tb,j 
Vaisya and &udra caste. The plural number in Vidjnh has roforeiico 
to the possible plurality of the sons and not to the plurality 
husbands of the wife. The son of a Vaisy4 begotten on IwisyA 
mte takes two shares, because he is inferior to the son of a BMh»in 
begotten on a Brahmini wife by a half, and the son begotten by a 
Vaisya on a Sudra wife takes one share. In* this maimer,, the rule 
should be applied whether the sons he equal or unequal Ih t uMul 
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The sons of a Brahmin begotten on his wives of the KshatriyS 
and other castes shall not take land acquired by acceptance of gift. 
So the Sastra says : — Land acquired by acceptance of gift shall not 
be given to the sons of the wife of Kshatriyfi. and other castes. Even 
if the father give it to them^ the son of the Br^hmini may resume 
it when he is dead.’’^^ As the term acceptance of gift^^ (Prati-^ 
graha) is used, they take land acquired by purchase, &c. So the 
son begotten by a twice-born on a SudrS wife does not take a share 
in land/^ The meaning is, that the son of a Sudra wife begotten 
by any of the twice-born does not take shares in land acquired by 
acceptance of gift, purchase, &c. As for this other text which pro- 
hibits the giving of any share to the son by a Sudra wife, viz. : The 
son b/a ^udra wifo does not share in the wealth of the Brahmin, 
Kshatriya and V aisy^. Whatever his father may give him, that alone 
shall be his wealth, this is intended to lay down that no share shall 
bo allotted at a partition to the son by a Sudra wife where his father, 
during his lifetime, had given him something. But where nothing 
had been given by the father, his right to share certainly subsists. 

Yajfiavalkya lays down a special rnle in the case of the son 
begotten by a Sudra on a female slave : — Even the son begotten by a 
Shdrfi on a female slave shall obtain a share at the father’s choice. 
But when the father is dead let his brothers make him the partaker 
of half a share. If brotherless he takes the whole in default of the 
daughter’s son,”^ Kdmatah] at the father’s choice, he may take a 
share. That is, he has a share if the father give him one. The 
drift is, that the sons by married wives shall give him a half of 
their share. If brotherless, i.c., having no brother born of a married 
wife, he shall take the whole paternal wealth if there are no daugh- 
ters of married wives or their sons. If there be, the son of the 
female slave gets only half a share. Since the SudrS is specially 
named, the conclusion is that sons begotten by the twice-born on a 
female slave do not in any manner obtain shares but are entitled 
only to food and raiment. 


The Shaue or the Ghandsok in the Grandfather’s Property. 

On this subject), Y4jnavalkya says : ‘^The allotment of shares 
among sons of different fathers is according to the fathers.”^ Sons 
of different fathers], the meaning is sons begotten by several 
brothers on their several wives. Among these, the allotment of 
shares in the property of the grandfather is according to their 
respective fathers. The purport is this : if there are three brothers, 
and one of them has one son, another two, and the third three, then 
these six (grandsons) do not divide their grandfather’s property 
into six shares and take each a share; but the grandfather’s 
property shonld be divided (first) into three shares among the three 


Yajnavaikya, II. 133 and 134 
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brothers, and the only son of one brother shall (then) tako the one 

sliare of liis father^ tlie 'two sons of anotlior brotlier tlio slitira of 
their father ; and similarly in the other case also. If after tlHi begot- 
ting of sonSj some of the brothers die and somo_ others aro iilivo^ 
then the diyision between the-hrothers and brothers sons shall bo 
on the lines laid down already, he,, the brothers shall take liicip 
own' ^hareS' and the brothers^ sons shall tako their fathers shares. 

The same author states a distinction in the case of a parliticni 
taking place with the father of the grandfatlier^h j)ro|Kn*ry : In 
land acquired by the grandfather, in corrody or in dsattob, the 
ownership of both father and son is e<|nal/^^ L:ind] ric^t^fuhl, etr* 
Nibrnidah} an assignment or corrody ; bo uumy havos ritc^nvublo 
from a plantation of betehpepper, or so many nuts from a.ii orehard 
of nuts ; this is called corrody, because it is by this roinputaiion that 
quantities of leayes, etc., are assigned by those conversant wirli that 
trade. Chattels] gold, silver, etc,, obtained by iicciqitaiico of gift, 
conquest, trade, agriculture, etc. In the properly of the grand* 
father consisting of all these, the ownership of both father anil sou 
is equal. Therefore, the meaning is that the resirictioiia siicdi im 
^ while the father is alive partition should take place only wilrli Iiih 
consent,’ ^ the father shall take two shares ’ and ^ tho allotiiicfiit of 
shares shall be^ according to the fathers etc., do not apply* 1’ho 
ownership of the grandson begotten by a Siidrh upon a female slavo 
is the same ; but there is a distinction with regard to his sliaro* Tiio 
special mode of division in his case is the same as tlml IhicI down 
for the partition of a subsequently born son. 

Nor could it be objected that there is rtn incoiisisicmcy, as llie 
text among sons of different fathei^s etc., lays down the right of 
the grandson in the grandfather’s wealth to be through the father 
and not by himself and as the text *'iu land acf|uirt*d by the imittr- 
nal grandfather, etc.’, lays down4he equal right of the fallier j'linl 
the son in the grandfather’s wealtlu The text ^ among sons of 
different fathers, etc.’, applies to tlie partition of tho graiulfiitliorhs 
wealth among grandsons whose fathers arc detuL ‘This in indi- 
cated by the expression 'the allotment of shares is iiocordiiig tf» 
the fathers’; it is understood that the grandsons have a claim 
to the grandfather’s property only through their fathers. This, 
^wever, does not hold good where the father is alive, as lio has 
Ownership in the grandfather’s property by his mere birth ; bim 
if the father is dead, the grandsons have alright to the property, 
as the father’s right to it has, ceased by his death; tliiis the nioclci 
of division of the grandfather’s property is restricted by the text : 

the allotment of shares among sons of different fathers is aceordim^ 
to their fathers.” '' Land acquired by the grandfather ” ; thi s mmlkl. 
m respect of the grandson’s right to the grandfather’s prop«‘rtj 
when both the father and the son arO alive; and this is indicutcil 
by the portion of the text 'of the father and the son iu that proporly 
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shall be equaP; for as the deceased could have no ownership^ the 
portion of tlio textj ^ the right of the father and the >son in that pro- 
perty shall be equal ^ would have no application where either of them 
is dead. V^liero there are three brothers, and one of them has one 
sotq another two and the third three^ and where all the fathers and 
sons are alive^ the allotment shall be made as formerly laid down. 
But i.b however^ among the issue of one brother both sons and grand- 
sons oxist^ among the issue of another only sons are alive and among 
the issue of the tliird only grandsons^ then the sons whose father is 
alive take the grandfather^s property as laid down by the rule ^land 
acquired by the grandfather.^ Where the sons have predeceased 
and the grandsons alone are alive^ then the grandsons only shall not 
take tkeir shares. This is according to the principle of the text, 
♦ ^ among sons of different fathers, etc,/ and not of the text "[in land 
acquired by the griindfather b for their fathers are dead; this rule 
of division applies only whore the grandfather is dead. Where the 
grandfather is alive, partition takes place at the will of the grand- 
father or his son but not at the will of the grandson ; because when 
speaking of the time of partition it has already been said that parti- 
tion takes place at the will of the father sometimes and at other 
times at the will of the son. 

The Determination of the Share of the Mother, 

On this subject, Yajuavalkya says; ^^If he make the shares 
equal, then his wives should be made equal sharers, if no stridhana 
had been given them by the husband or the father-in-law.'’^^ The 
word ^ Bama^ (equal) denotes that these should be neither less nor 
greater ; or the word ^ equal ’ may refer to the allotuient of shares 
as pointed out in the text ^ they take four, three, two and one shares 
respectively b it is said to be equal, being legal, i.c., in conformity 
with the codes of law. Such being the case, if the father makes of 
his own free will his sons equal sharers, then his wives also should 
be made equal sharers. If the sons begotten on Brahminl and other 
wives bo equal sharers, then their respective mothers also shall get 
equal shares; if, how'-ever, the murdhdvasikta and other sons get 
three, two and one shares respectively, then their mothers also shall 
take equal shares with their sons. 

To whom no stridhana had been given] ornaments, etc. If 
stridhana had been given, then the mode of allotment should be 
understood to be that laid down in the chapter on AdMvedhanika 
(property given at the time of supersession). The manner laid down 
there is this, if it had been given, a half is ordained. The 
word "^half ^ (in ^ half is ordained’) means ^a portion’ not an exact 
moiety. 


By how much money the stridhana falls short of the son’s 
ahara,.so much money should be given and, the wife’s share made 
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equal io tlie soB^s. But if it be objected that on tlnn view nlndkana 
will become partible, only the mode being differoui;, ami that this 
would conflict with the text laying down the impariibility ot 
dhana^ it is unsound. Where there is a special rulC; the getioral 
rule of impartibility of stridhaM yields, but whore there is none, it 
stands good. Here the texts ^ to whom no strldhana has been given % 
and ‘ if it has been given, a half should be given ’ must iic»cessarily 
be read together and ax'e exceptions to the general ride. But when 
the father makes an unequal distribution Mceording to the text ^ In*, 
may give the eldest the best shared then the wives do not got the 
best shares, etc. ; but only take equal shares in tlio common prcqxerty 
left after the, allotment of the best shares, etc. dhey also the 
deductions allowed for them. r 

Likewise, Apastamba: Paribhdmla md the household ornii- 
ments belong to the wife, as also household utenBils.^^ ^ Parihhdvda} 
miUstone, mortar, pestle, winnowing basket, etc. 

Even at the partition instituted by the sons after thf, i^atb of 
the father, the mother gets an equal share. So Yogisvam : Of mm 
dividing after their father, the mother also takes an equal 
After the father] after the father’s death. Here also the two tskte t 
^ to whom no stndhana had been given by the husband or the 
father-in-law ’ and ‘ if given, a half is ordained should be applied, 
because of parity of reasoning and of want of anything to the eon*« 
trary^ this is the view of Vijniinesvara, Dhdresvara and others. 
Otherwise, the word ^half’ in ^if given, a half is ordained will 
denote an equal partition; therefore, it is implied that in case there 
is strxdhana, a half of the share of a sou should be given, ile., if the 
son has ten uishkas, then the mother should bo given axi allotment of 
five nishkas. The ornaments of the wives of brothers are certainly 
indivisible ; likewise even where the females themselves are parties 
to the partition, the ornaments previously given severally to t^ach 
of them are also indivisible ; and this will bocoxue clear in the chap- 
ter on Impartible Wealth’. When, however, the father and tho 
son divide and take the wealth acquired by the grandfather, then 
the wife of the grandfather gets an equal share with her son, iti the 
manner already laid dowm, in the text : The mother too gets 

an equal share,” and because it is the property of the grandfather. 
If the wives of the paternal grandfather are issueless, then they 
receive their ornaments given out of affectioji and no share. Thus 
at a partition of the efiects of the grandfather, the mother does not 
receive a share, but only her ornaments, etc. 

If he makps the shares equal, his wives shall be madO'eaiml 
sharers,” likewise "det them divide after the death of the father : 
and the mother also shall take' an equal share for theso texts 
apply to the case in which the father has predominant iaterost | 
that wealth which the father obtained at a pax*tition or aoqiiii'od by 


^ y&jfiavaliya, II. 128. 



Sl’BlfiHANA OF A WOMAN DYING WITHOUT IgSUU 52^ 

S^Kf?T?fFT^““S“ 

tZ ® iu their defLlt, their issu! “? 

rho daughters shall divide and take the mother^s effects remSno- 

this clse^rfk^ the debts contracted by her. The distinction in 
5^ f„t f ® there are both married and unmarried 

absenra^of fh'f daughters alone shall take. In the 

poor congas carried 

Likewise Gautama : “ The slridhana belongs to the daus-htera 

^marrfed. Unldfwed] 

w,S'sSdt 


Next, Pdi{son.s competent to take the Stkidhana of a Woman 
DYING without IsSUE. 

iaai.«^^ this point, Yajnavalkya: “If a woman dies leaving no 
issue, her relations shall take that; the strldhana of a wman 
marned m the four forms of marriage, Brahma, etc., goes to her 

Brt^ff^sho forms of marriage, it goes to her parents. 

But if she has issue, it goes to her daughters.” ^ The siridhana of a 
1 Oman dying without any issue, i.e., having no daughter, daughter’s 
son, son or son s son, etc., her relatives as husband, etc., ta& ]f 
the woman IS married in (any of) the Brihma,. Daiva, Arsha or 
1 ra3^patya forms dies, her husband gets her wealth; in default of 
him, those persons who are nearest related in the husband’s family 

• it’ /u absence, those who are nearest 

father s line^take. The wealth of a woman married in (any 
of) the remaining Asura, G^ndharya, Eakshasa and Paisacha formst 
the parents take ; first, the mother; and in her absence the father ■ 
in default of him, the nearest relations in the family of the father ; in 
detault of them, the nearest relations in the family of the husband. 
It she has issue, her wealth goes to her daughters and daughters’ 
sons, etc., m whateyer form of marriage she might haye been married. 
At the term ' daughter ’ here were taken to denote the daughter of 
the mother whose wealth is diyided, it would simply be repeating 
what has been already laid down in the text, “the daughters shall 
take the wealth of the mother remaining after discharging her 
debts. Lyen among granddaughters, if there exist both married 
and unmarried, the unmarried alone take; if there are both endowed 
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and miendowed, the unendowed alone; Jf tliure exist gnuicl« 
daughters unequal in number born of diffmmit nK)tliiU%^^ Uh" allui* 
ment of shares is by the mothers. That is started by (nautaina : 

There is a special mode of division in the case u£ the liiuts oi. ihu 
father^ mother and sisterd^^ 

If there exist both daughters and granddaughters^ sonielhiiig 
but not a share should be given to the grandda-ugliters out ot a, life- 
tion. So Manu: the daughters oven of these (<ia ughU-rsb 

something according to merit should be given out oi; the graml- 
motherb property, as a token of affection/ .Daughters of these'! 
daughters^ daughters. In the absence of granddaughters, dangliters’ 
sons shall take, as is laid down by Narada : Tlie daughtcnrs .slmll 
take the wealth of the mother; in the absence of (laugh tors, their ^ 
issue.^’^ The meaning is that the daughters take the wealtli ol the 
mother; in the absence of these daughters, their progenyi ic*., 
daughters’ sons take. Another reading is ^ the issue ’ (uoiuinativa 
singular). 

So the daughter’s sons alone take; not the issue (daughter) of thy 
daughter’s daughter, as she is more remote than the daughter’s son. 
In default of these daughters’ sons also, the sons, and grandsofm^ 
denoted' by the word ^ issue’ in the daughters take what remains 
of the wealth of the mother after discharging her debts, and in their 
default their issue,” take the wealth in their order. 'With this same 
idea, Manu says: After the death of tlm mother, the utorine 
brothers shall divide her wealth equally, as also unmarried uterine 
sisters.”'^ The purport of this text is : those sisters who are born 
of the same mother take ; in their absence, their descciuIantH up to 
daughter’s son take ; in their absence, tho (uterine) brothers. The 
■sons of the deceased woman and not the sons of her co-wives take ; 
in their default, the grandsons/’ The use of the word ^ uterinu ’ in 
^the uterine brothers shall divide equally’ is to exclude tlie sons of 
co-wives. Ill the absence of her own sous, the sons of eo*wivefi 
succeed; if, however, the daughter of one co-wife belongs to a higher 
caste, than the son of another co-wife, thou the daughter iji tdgher 
caste .alone takes; in her default, tho daughters’ sons of the saxiio 
description alone. 

So also Manu: ^^The wealth of a woman given her |}y her 
father, the Brahmini daughter takes; or else it goes to her issue*”'"* 
It is said that the maiden takes the wealth of the woman ; the word 
^ woman ’ is used absolutely, and so also the word ^ maiden/ As these 
two words ' woman’ and * maiden’ are not correktively used, ihesu 
may be understood to refer to the stepmother and tho Btopdmnditor 
also. The word ^Brahmini' is used illustratively of a imide!i of 
higher caste. Thus the stridhana of a Sudra woman, the Bniliinini, 
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or Ksliatriya. or V* aisya daughter talcOs ; so the Brfihmiui or the Ksha* 
triya daiiglxtor takes the stridhaiia of a ¥aisya woman ; and likewise 
the Brahmiui daughter takes the wealth of the Kshatriya woman. 
Here as it is stated that a daughter of a co-wife of higher caste takes 
the property of a woman of a lower caste, it is understood that the 
daughter of a co-wife of a lower caste has no right to the wealth if 
there exist sous of a co-wife of a higher caste. 

In default of sons and grandsons/ the brother takes; in his 
default; his sons ; thus in this order the brothers, etc., are heirs. The 
stridhana, excci)ting alone, should be divided; for the brothers 
alone take the sulka. So Gautama : The sister^’s sulka belongs to 
the utotino brothers, and after them to the mothei\^’^ The meaning is 
• that oven* if the heirs from daughters to son^s sons are alive, the 
uterine brothc?rs shall alone take the b sulka. Something about 
a betrothed diimsel is stated in the connection of stridhana. 

Ydjnavalkya : He who having betrothed a damsel (to a 

certain person) afterwards keeps her from him, should be punished, 
and made to pay tlie expenses with interest ; if she dies, let him 
pay what was given (by the bridegi’oom for the damsel) after 
calcalatirig tlie expenditure of both parties/'^ ^ A father who having 
promised his daughter (to a person) takes her back from him, even 
though ho is free from defect, should be punished by the king, 
according to his caste, wealtli and general character, etc. He should 
be made to return to the bridegroom with interest all the money 
spent by the bridegroom, his father, etc., for the betrothal. If the 
betrothed damsel dies before marriage, the bridegroom shall take 
back the sulka previously given (to the damsel) , rings, etc. ; 
after doing what? after calculating the expenditure incurred both 
by himself and the giver of the bride ; (the meaning is) let the 
bridegroom take only what remains of the property given to the 
damsel, rings, etc., after deducting from it the expense^ incurred 
by both the parties on account of the betrothal. 

Baudlutyana states a distinction in the taking of head orna- 
ments, etc., given out of affection to a damsel before the time of 
betrotlial, by her inother^s father, father, etc., intending her own 
ownership : Let the uterine brother always take the 'wealth of a 
deceased damsel ; in his default, the wealth goes to the mother, 
and in her default to the father.^^^ By an easy transition from the 
subject on hand, something is said even in the case of the living wife. 

Yogisvara : The husband need not repay to the wife stridhana 
taken by lum during famine, for the performance of religious duties, 
during disease or while in dtiress.^^*^ Performance of religious duties], 

those which should indispensably be performed. In duress] con- 
•finomeiit in jail, etc. If under these circumstancos, the husband 
having no other resource takes the sirtdhmay lie need not return 
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that wealth to her ; the meaning is that he cannot be compelled to 
repay; if under other circumstances, it should certainly be repaid; 
as the husband only is permitted (to take) in the abore-menfcioneci 
circumstances and as punishment is laid down in the case (d' others., 
according to the text : '' Those relatives who take perforce their 
wealth while they are alive, a righteous king should visit with tlia 
punishment for theft/^^ 

Yajhavalkya thus lays down the nature of BirUfiana * ' ^ What In 
given by the father, mother, husband and brother, wdiat is obtained 
before the nuptial fire, and what is given at the time of supersession, 
etc., are declared to be stridhana; as also what is given l^y rela- 
tives, sulka and anvadheyaka.^'^ Obtained before the nuptial fire] 
given by maternal nncles, etc., at the time of marriage befo^ro foe tiro. ^ 

Adhivedhanika is also described thus : To a superseded wife, 
let him (the husband) give an equal sum, for the act of supersession, 
provided stridhana had not been given her; but if it had been given, 
one half shall be allotted/^ ^ A siiperseded wife is one over whom a 
second marriage is contracted. The meaning is that ^dhifedlianika 
is money given to her for being superseded ; he shall give an equal 
sum] the meaning is that a sum equal to that spout in ofmments, 
etc., for the second wife should be given to the first (snferseded) 
wife. Here he lays down a distinction : ^ to whom no stridhana had 
been given.* The meaning of this has been explained at length in 
the connection of the determination of the mother*s share. By the 
particle ^etc.,* in ^adhivedhanika, etc,/ are meant what was gained 
by the spinning of cotton, by sale, partition, acceptance of gift, 
finds, etc. 

Katy%ana : “ Whatever is given to women at tho time of their 
marriage before the nuptial fire is denominated by the sages 
dhana given before the nuptial fire.* Again, what a woman gets when 
being le(y rom the house of her father (to that of her husband) is called 
‘stridhana given at the time of the nuptial procession.* Whatever 
is given out of affection either by the mother-in-law or father-in-law 
as a token of affection, and that which is given in return for her 
humble prostrations is called ‘stridhana given out of affection/ 
What is received by a woman before or after marriage in the house 
of her husband or of her father, from her brother or her parents, is 
;C^ed' sand^yika. What is received by a woman after marriage 
in the family ’ of her husband or in the family of her father is 
called gift subsequent.**^ 

The obmb or Sucoessiox to the P'BOPiBTt or a picnASin HfiDiii 
PaECBHER LEAVmo HIITKBB SOH HOB GliANBeOl, , ' 

On this subject, T^Jflavalkya says ; ''The wife, tlm danghttfg 
likewise, both parents, brothers, likewise their sons, til#, f olrajai, 

^ ir. Cole, big., 598, OCOOLXXX. ' • ' » 
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♦ ' . , , 

baxidhus^ tlie disciple and tlie fellow-student ; of tliese^ on failure of 
the preceding, the next in order is the heir to the estate of one who 
has departed for heaven, leaving no issue; this rule extends to all 
olasses/^^ Wife] one who had been duly married. The singular is 
with regard to the caste. Therefore if they are equal or unequal in 
caste, they shall divide the wealth and take their proper shares 
according to the rule laid down in ^ four, three, two and one shares/ 

In default of the wife, the daughters take. So also Kafcyayana ; 

The wife takes the wealth of the husband if she remains chaste ; 
in her default, the daughter if she is unmarried.^’ ^ By the distinction 
laid down in she is unmarried^ it is understood that in case both 
ynarned and unmarried daughters exist, the unmarried only take ; 
ill default of the unmarried, the married take. Even among the 
married, the poor alone first take ; and in their default only^ the 
rich ; as the reasoning employed in the rule laid down by Gautama : 

^ stridhana goes to the daughters unmarried and unprovided for' 
applies equally to the paternal wealth. 

In default of the daughter, the daughter's son even is the 
heir; as laid down by Vishnu: ‘^^If there exist neither sons nor 
grandsons of a person, the daughter's sons shall take the wealth ; 
for the male oftspring of a son and of a daughter are considered 
equally qualified to perform the obsequies for the person/'^ This 
moaning is also inferred from the use of the particle ^ also ' made use 
of by Yiijnavalkya in the text, ^ the daughters also/ 

In the absence of the daughter's son, the parents are the 
heirs. Parents, Ic., mother and father. The order of mention in the 
expansion of the compound must also be understood to apply to the 
taking of wealth. Hence the mother takes first ; and in her 
default the father. This order in the whole sentence the wife, the 
daiigiiters, etc.,' is stated in the latter portion of the passage, ^ in 
default of the preceding, the succeeding is the heir ' ; and that all 
that is correct is laid down by us in the ^ inheritance ' chapter of the 
Subodhini, a commentary on the Mitakshar^ ; and it is not here 
written for fear of redundancy. 

In default of the father, the brothers (take) ; here also it is to' 
be understood that the uterine brothers take first, because of their 
nearness of relation owing to their being born of the same mother, 
and that in the ubsence of uterine brothers, the half-brothers suc- 
ceed ; heirship should be undei’stood to arise according to the 
nearness of relation. ^ To the nearest sapinda, the inheritance next 
belongs' ; the meaning is that he among the sapipdas who is the 
nearest related by particles of body shall take the wealth (of the 
deceased) . In default of brothers of both the classes, their sons , i.e., 
brothers' boiis take ; even here, the sons of uterine brothers take 
first ; in the absence of those, the sons of half-brothers., ^ If, however, 
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a brotiier dies and his wealth goes to the brothers accordmg to 
the rule laid down in the wife, the daughters also/' nml d betore 
the partition of that takes place one of the brothers dies leaving sons, 
then the sons shall certainly get their father’s share, according to 
the rule ^ among sons of different fathers, the allotment of shares is 
according to the fathers.^ ^ The gotrajas ' ; by this term art^ meant 
the paternal grandmother, the paternal grandfather, his sons, and 
their sons, and in their default the paternal great-grandmother and 
the rest ; and in default of them also, the samanodakas taka (the 
property). Here this is the order. In default of brothers^ sons, lha 
paternal grandmother takes the wealth ; in her default, the patornal 
grandfather ; for just as the father has a right to the property only 
after the mother, so also the succession of the paternal griindfather 
is only after the grandmother. In default of the pateimal grand- 
father paternal uncles succeed, in the same way as brothers in 
default of the father. Even here the relative position of brothers 
of full and of half-blood is the same : the sons of the paternal grand- 
mother take the inheritance first and in their default the sons of 
the co-wives of the paternal grandmother. In default of even thoia, 
the sons of paternal uncles succeed in the same way as tha brother 
sons (when brothers of both kinds are extinct) . In their default, 
the paternal great-grandmother; in her default, the patariial great- 
grandfather; in his default, the sons of the paternal great-grand- 
father. Thus the order of heirs up to the seventh degree should 
. be known by the rule ^ in the absence of the brother, his sons 
Isucceed.’ In default of sapindas to the seventh degree the sami-* 
Inodakas succeed ; and in this case also, the aforementioned dis- 
^'tihction of nearness of relation should he applied* In the absence 
of gotrajas, bandhus take the wealth. Bandhus of three kinds, 
Diz.f Atma-bandhus, Pitri-bandhus and Matri-bandhus ; a-g is laid 
down by Vriddha S4tatapa: The sons of one^s father^s sister, the 
son’s of one’s mother’s sister, and the sons of one’s mother’s brother, 
are known as one’s Atma-bandhus. The sons of one’s father’s father’s 
sister, the sons of one’s father’s mother’s sister, and the Hong of 
one’s father’s mother’s brother are known as one’s Pitri-bandima* 
The sons of one’s mother’s father’s sister, the sons of one’s mother’s 
mother’s sister, and the sons of one’s mother’s mother’s bx^othar, 
are known as one’s MAtri-bandhus.”^ In this case also, according to 
the order of enumeration, the Atma-bandhus get tie wealth first, be- 
cause of their nearness of relation. Similarly, in default of them 
the Pitri-bandhus; and likewise in default of the Pitri- bandhus 
the M^tri-bandhus. This is' the order* In default of mm the 

bandhus, the preceptor (takes;) and in default of the preceptor 
the pupil, r t 1 

So also, Apastamha ; ^^In the absence of sons, the nearest 
sapipda relation takes; in his default, the preceptor; in his defUfUit 
the. disciple; in default of the disciple, a fellow-student, whose 
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studying uu 

preceptor (as the deceased) ; in default of the fellew 
Srotriyas inherit the wealth.’^ 

of o Gautama : “ Srotriyas shall tal 

of a deceased Brahmin leaving no issue.” « A Srotrival 

Orotnya, any Brahmin who is near shall take. 

verse?i^rte“fT' Brahmins . 

^ uTi who have cor 

^nses, shall take the wealth.”3 Never shall the king tal 

Ofhert^ S withou^t any heir, should be given only b 
otherwise the king becomes tainted with sin,”^ 

Manu : “ The wealth of a Brahmin shall never be t 
king ; this is eternal law.”8 “ ' 

to fbfi ff f a Kshatriya, etc., in the absence of al 

ll J 7 - 1 Bramins but cert 

ting. Ihat IS laid down by Manu: “ The wealth of 

other castes, in the absence of all heirs, the king takes.' 

Yajnavalkya states an exception to the mode of ii 
sons, etc., in order “ The heirs to the wealth of an asce 
sin a brahmacharin are in their order, the preceptor ■ 
disciple, and the brother in holiness of the same order ” 
ohfen] permanent student, not one who wishes to ps 
order of a householder. Virtuous disciple] one who ' 
and meditated upon the knowledge of Atman. Brother 
one who is regarded as a brother. Ekatirthi] one o 
order of life,_i.e., an ascetic who lives in the same order. 
18 a brother in holiness and belonp-s to ttio 


Partition among Re-united Brothers. 

On this subject, Yajnavalkya : “ A re-united brother shall taka 
the wealth of a re-united brother ; and a uterine brother that of a 
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uterine Ibrotlier. One born of a different mother^ if rc-noikHl, hIuiII 
take tke wealth; but not one born of a differeiifc tnother it not n?- 
united. A uterine brother even if not re-united sludl obtain (the 
wealth) and not a brother born of a different mother, even thcnii^h 
re-united.^^ ^ The property which was once divided but attcvrwnrds 
mixed is called samsrishta; he who has sucli w'ealih is called sums- 
rishtin (re-united). The wealth of such a person if he tlies without 
sons or grandsons, the re-united pai'cener shall iake,^ even tlnuigh 
his wife be present. The singular in ^ samsrisldi ^ is purfunscdesB. 
Therefore (the meaning is) the re-united })areeners slial! divide tin) 
wealth and take their shares ; and they shall also maintain tlie widow 
(of the deceased). o, 

Ee-union can take place only with the father, broilmss and 
paternal uncles, and with nobody else. That is lujhl down by Jlri- 
haspati: who being once divided, lives again, through 

tiou, together with his father, brother or piternal landc*, is termed 
re-united.^’ ^ If while the wife of the deceased, whose pregmincy 
was not manifest, was alive the re-united parceners divide and take 
his wealth, and if subsequently of this pregnancy a son bo bong 
then the health of the re-united parcener sliould bo handed over 
to the eon; it is to be understood in the latter portioji alnu. 

A uterine brother of a uterine brother ; the wealth of a re- 
united parcener, a mere re-united parcener alone shali not take, but a 
uterine brother shall take ; not a half-brother. One born of a. dilfer- 
ent mother, if re-united, (shall take the wealth), but not one born of a 
different mother, if not re-united ; a uterine brother shall tuke oven 
though not re-nnited ; but not one born of a difforunt mot her i hough 
re-united.^^ One born of a different mother, if he be re-imited, sludl 
take the wealth ; one born of a different mother if he is not ru-iniited 
shall not take. This is inferred by the use of the exprosEtoii * even 
if not re-united ^ in the text : A uterine brother shall take oven if 
not re-united.'’^ In the case of the half-brother, re-uniou alone is the 
ground of his taking the wealth; the word * not re-united ^ is ec|ua)Iy 
related to both what follows and what precedes, like the eye of a 
crow. Therefore ^though not re-united, ho takes the wealth if 
united ^ is a separate sentence. " Though not ro-united b though 
his separate wealth had not been mingled with the wealth of otimrs. 
One re-united, born of the same womb, tak8>s the wealth of the 
deceased re-united brother. By this it is indicated that his being 
uterine is the only ground of his taking the wealth. Here the 
word ' not re-united' is understood in the latter half of the passage 
also as it is in the former. Therefore 'one born of a differemt 
mother, even though re-united shall not (take) ' is the latter portion 
of the text. In this sentence by the word ' re-united ' is deiioiecl 
' (any) re-united parcener' and not only,^' a uterine brother re-unitcHl.' 
Even if the re-united be one born of a'different mother, the brother 
born of a different mother alone takes the wealth. Here the par- 

** BnJmspati, XXT. 72. 
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tide cm ^ (alone) if taken in tlie light of Manuks text means this. 
Whore there is a uterine brother not re-nnited and a half-brother 
ro-unitod, then the iitorino brother shall get a share of the wealthy 
owing* to his being l)orn of the same mother ; and the half-brother 
also takes another share owing to the existence in his case of the 
relation of re-union. 

Maim also : If divided brothers again living together institute 
a second partition^ then the partition shall be equal; there is no 
right of primogeniture in this case. The deduction for the eldest is 
one-twentieth of the property and the best of all chattels ^ ; the 
meaning is : nothing implying unequal partition should take place. 
Likewis# : If among tliem^ one whether the oldest or the 

youngest loses his share or dies before partition, his share is 
not lost.^^^ The meaning is this : if among re-united brothers 
one whetlier eldest or youngest, is, before shares are allotted, 
deprived of his share on account of entering another order or 
being put out of caste, or dies, his share is not lost. His share 
thoreforo should be separated and kept; but they should not 
ilivido and take it. How the separately kept property should be 
disposed of is laid down thus : Such of his uterine brothers as are 
re-imited, having assembled shall divide his wealth, as also uterine 
sisters."'^ ^ In these two texts by the use of the two expressions 
^ uterine brothers ^ and ^ brothers \ ‘ uterine brothers ^ should be 
imdarstood to mean brothers born of the same mother^ and 
* brothers ^ to mean ^ brothers born of different mothers ’ ; otherwise 
there would bo redundancy. ‘ Those of his uterine brothers who are 
re-united ^ ; here by the use of the expression ^ re-united ^ it is meant 
that those uterine brothers who are denoted by that expression shall 
divide ; and by the word ^ re-united ^ not being used, even those 
uterine brothers who are not re-united are also meant. Therefore 
the meaning of the text is this; the uterine brothers though not 
re-united, and likewise those who have gone to a foreign country 
shall assemble together and divide the reserved wealtti in equal 
shares, 4e., with no greater and loss shares. So also those re-united 
half-brothers of the same caste ; and also uterine sisters. The mean- 
ing is that all those from uterine brothers to uterine sisters shall 
divide the w’calth in equal shares. The partition in the case of 
re-unitod half-brothers of other castes shall be according to the rule 
laid down in the text : ^ four, three, two and one shares respectively/ 
As the use of the word ^ samam^ is sufficiently justified by its appli- 
cation to the case of half-brothers of the same caste, excluding 
brothers of different caste, there is nothing to prevent the applica- 
tion of the rule in the text, ^ they take four, three, two and one 
shares respectively.^ 

Sanklia says : If one among the brothers die leaving no issue, 
or if one of them enter anothir order, the rest (of the brothers) 
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shill divide his wealthy excepting the sfcridliana ; or thcj" shookl give 
maintenance for life to those of his wives as keep nn.suIHod thc^ir 
hiisband^s bed; and they may cat off that allowance in the case of 
others/' 1 Others] those who do not keep their husband's bed 
nnsullied. 

Brihaspati: ''He among the re-miited parceners who earns more 
wealth hy his learning, valor, etc*, should bo given two Bliarea ; and 
the rest shall be equal sharers/'^ The allotment of two shares shmikl 
be understood in case he acquires greater 'wcaltlu Here tho mean- 
ing is this : In default of re-united half-brothers, ho^ among ^‘the 
uterine brothei’s who is re-united shall take the wealth of a ro-niilted 
brother dying without issue ; in default of I'a-united ntcri^no ^irothors, 
he among the half-brothers who is re-united shall alone take the 
wealth. Here also among half-brothers, if some of them arc of 
the same caste and others of dissimilar castos, then it should bo 
inferred that the rule laid down in the text j ' they lake four, three, 
two and one shares respectively' applies. Where the deceased'i 
uterine brothers and half-brothers are re-united, then^ all of thorn 
shall take in the manner above mentioned. If the re-united brothers 
are half-brothers, and the non-re-'united are uterine, then also uterine 
and half-brothers shall take ; if the re-united brothers are uterine and 
the non-re-united are half-brothers, then the uterine brothers alone 
shall take. If some of the uterine brothers arc re-united and some 
others are not, then the re-united uterine brothers shall take ; becausa 
of their double relation, viz,^ being re-united and being uterine. In 
all cases the widow gets her maintenance. Soma say that th© 
distinction here stated between brothers arising from being born of 
the same mother and of different mothers should be applied in tha 
case of father's uterine brothers and father's half-brothers, by parity 
of reasoning. That is not reasonable; the text *of tho utorina 
brother, the nterine brother' lays down a special riil:©; as there is 
no reason to think that re-united brothers alone are not meant by Iho 
text, the term ' uterine brother ' cannot include the patornal uucie, 
and as such a construction is inconsistent with the practice in the 
world; the mode of reasoning does not apply here^ being opposed 
to the express texts. Therefore the whole is unexceptionable* 


PeRSO:NS INCOMPETEHT to iMEEiT. 

^ Oa tys. subject, Y^jilavalkya: “Tbe impotent, thO outeMfe, 
ms son, tbe lame, the insane, the idiot, the blind, andl persons suf- 
fering from incurable diseases,- these should be Biamtainei, they 
being ineligible for a sbare.’^® His son] the son begotten by an out- 
cast before the pr^iyaschitta (expiation] is performed. L&me] devoid 
of a leg. The insane] incurably affected with insanity due to the 
combined effect of wind, bile and phlegm or to devil-poftB^on. 
Idiot] one whose mental faculties are impaired, ie., one who is in* 
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competDBt to know wkat is good from what is bad. Persons suffer- 
ing from incurable disease] persons suffering from chronic diseases 
as scrof ula^ etc. By the particle ^ etc/ are included the enemy of 
the father, etc. 

Likewise Narada: ^^The enemy of the father, the degraded, 
the impotent, one who has committed sin, these, even though 
they be aurasas, do not get shares. How could they if they be 

kshetrajas? 

Vasishtha: Persons who have entered a different order are 
shareless/^^ Different order] the orders of a perpetual student, 

ascetic and sany^sin. 

» ^ Manuf^^Tho impotent and the degraded, persons deaf and 
blind, from their birth, likewise the insane, the idiot and the dumb 
and also those who are devoid of an organ, are shareless/^ s Persons 
devoid of an organ] persons whose sensory organs have been im- 
paired by disease and the like. These do not get shares, but should 
be maintained. So says Manu : It is proper that a wise man should 
give according to ability maintenance to these without stint; if he 
does not give, he shall become degraded.^^^ These] persons excluded 
from inheritance. Without stint] for life. The exclusion of these 
from inheritance is only where prior to division they are subject to 
irremediable defects ; but if one subject to defect, at the time of 
partition, is cured of it after partition by medicine, etc., or by expia- 
tory ceremonies, then he certainly gets his share on the principle laid 
down in the text : the son begotten after division on a woman of the 
same caste takes a share. The masculine gender in the words, 
patita^ etc., is of no consequence, being found in the terms denoting 
the subject. Therefore the mother, the wife and the daughters if 
ill-behaved are certainly shareless. The impotent and the rest 
alone are incompetent to inherit ; not their sons if they are free 
from defect. 

So also Yajnavalkya : The aurasa and the kshetraja sons of 
these are takers of a share if they are free from defect. The 
daughters of these should be maintained till they are provided with 
husbands. The soniess wives of these conducting themselves aright 
should be maintained, but if they are unchaste and perverse, they 
should be expelled.’ ’ The impotent can have only kshetraja sons; the 
rest may have aurasa and kshetraja sons. By the mention of aurasa 
and kshetraja sons alone, it is understood that the other kinds of 
sons have no shares. The appointed daughter also gets a share, 
equal to the aurasa. So she is also denoted by the term 
^ aurasa/ The daughters are to be maintained, however, till mar- 
riage. The soniess wives of the impotent and the rest if well- 
behaved should be maintained. But the unchaste wives should be 
expelled. ^ 


^ NIroda, XIII. 21. Manu, IX. 202. 

a YmhHh% XVIC. 52. ® YajSaTalkya, II. 122. 

^ mm, IX. 201, « md, ri. 141 and 142, 
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Accordingly it is said : The wives wlio aro iinchasfco and 
pervei’se likewise should be expelled/^ Slioiild o.uiy In^ driv'oii, 
out: the perverse sliould be maintained, as ihc^y are iret* Ironi 
unobastity. 


On Impaktible pHOPKitTy. 

On this point Yajfiavalkya : What else is acquired, by OTic,\Hc*]j:‘ 
without detriment to the paternal estate, as prescmts iroin a 
and gifts at the time of marriage, do not belong t«) the (rest of tbr^) 
co-heirs. He among the co-heirs who recovers property th^stHUidc^l 
in regular succession but taken away, need not give it to the rent td' 
the co-heirs : as also wealth acquired by learning/' ^ Witboht detri- 
ment to the paternal wealth] no injury being done to the father's^' 
wealth ; this goes with ^presents from a friend, ett‘/ Fresimts by 
a friend] what was received from a friend. That parcener %vho 
among coparceners, such as sons, etc., recovers after btnng permitted 
property which was duly descended from father to son, but whicli 
was taken away by others and whicli was not recovered l)y the 
father and the rest owing to lack of ability, need not give tliat pro* 
perty to the other co-heirs. But the recoverer only bIuiH take it. 

Sankha, however, states a distinction in the case of land which 
was taken away and subsequently recovered : lie who recovers 
by labor the land previously lost shall bo given a fourth part and 
the rest shall divide according to shares/^ The moaning is tiiiit 
the rest of the co-heirs should, after giving to the rocovcrer a fourth 
part, divide the remaining land with the vovovemr and take their 
respective shares. Wealth acquired by learning] acquired (as 
remuneration) for teaching, explaining the pur|)<irt} of the Vedas, 
the recitation of the Vedas, and for studying the* Vedas, etc. As 
impartibility is stated as regards the property acquired fnim frienck, 
etc., only when it is gained without any detriment to the paternal 
wealth, it is in effect said that presents from a friend, etc., when 
acquired to the detriment of the paternal cstiito are certainly 
divisible. 

Here as the expression 'acquired without detriment to the 
paternal estate’ qualifies only ‘ wealth got as presents iVoni friends 
etc., or for learning ’ ; therefore it is understood that wealth aoquireil 
as acceptance of gift even to the detriment of the paternal wealth, 
is certainly divisible ; and such a practice is also observed. 

Narada : '' A brother who looks after the family of ^oilier 
brother engaged in the acquisition of knowledge, shall get a share 
in the wealth, acquired bj^', such learning, even though unleanied 
himself.’^ 

ICatyayana : "Wealth obtained by learning acquired while beim** 
maintained by another is called wealth acquired by learning.’’ 

1 Yajuavalkya, II. 118 and 119. s Niirada XIIL 10. 

» II. Cole. Dig., 464, OOCDIX, ' 11, Oole. Dig., 44f, OOOXDf II. 
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^ Manx! : Let one not give to Ms co-rheirs what was acquired hj 
him by labor, without injury to the paternal wealth ; as also wealth 
obtained by learning/^ ^ By labor] by service^ war^ etc. 

Similarly : Olotlis, vehicles, ornaments, cooked rice, watei’ and 
women, yogakslieina and pasture ground for cattle; these are 
declared impartible/’ ^ The impartibility stated in respect of cloths 
is only in the ease o£ cloths that have been worn. Vehicle] car- 
riage, liorse, palanquins, etc. In this case whatever is nsed by 
one should not be divided; or pafm may mean money secured by 
cteouments. ■ ■■ 

Sg also Brihaspati : Having discharged the debts secured by 
^ docmnenlte/^^ Discharged] paid up. 

KAtydyana : Money secured by bonds/^ Here the meaning 
is this : only so much of the debts, as is undischarged, is impartible. 

Brihaspati: The manner above mentioned should be under- 
stood to apply in the case of debts secured by bonds. That should 
be cleverly divided, or else it will become useless. The cloths and 
ornaments should be divided, by selling them ; the debts secured by 
documents by discharging them ; and dressed rice by exchanging it 
for undressed rice.’’^ Where there are many horses, etc., they are 
certainly divisible among parceners where they live by dealing in 
such animals. If goats, etc., are indivisible, being unequal in number, 
then they belong to the eldest. 

So also Manu : single goat or sheep should never be 

divided. It is declared that a single goat or sheep should be given 
to the eldest."’^ Whatever ornaments are worn by any one are 
indivisible. So Manu: ^^The ornaments worn by females during 
lihe lifetime of the husband, let the co-heirs not take; if they take, 
they shall be de^graded.’^^^ Here ^ worn’ means given to them out 
ol affection, etc., to wear so as to produce in them an exclusive owner- 
ship. Dressed rice] cakes, etc. That should be eaten by all the 
co-heirs together. W ater] its reservoir, Le., wells, etc. ; this too is 
indivisible ; but should be made use of by turns. Women] female 
slaves ; women of the seraglio. Where the female slaves are 
unequal in number, they should be made to do duty by turns ; if they 
are equal in number, they should be divided. But women of the 
seraglio even though equal in number are not divisible. 

, That is laid down by Gautama : There is no division of women 
who were concubines.”'^ The expression in the original means 
. women of the seraglio. Yogakshei;|,a]; Yoga is the getting of 
what was not got already ; by the word ^ Yoga’ are denoted those 
rites performable by srauta and smdrta fires which are the causes 


^ Manu, IX. 208. * Brihaspati, XXY. 80 and 81. 

» Ihid, IX. 218. » Matju, IX. 119. 

^ 'Hot foimci ® im, IX. 200. 

^ Gautama, XXYIII. 47, 
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of acquiring what was not 'got already. By the word ncshema^ 
are denoted conservatory acts such as gifts outside the altar, eon* 
struction of tanks, laying out of gardens, etc., for the purpose of 
protecting what has been already acquired. 

These two, though belonging to the father are not divisible ; eviui 
though acquired to tne detriment of the paternal wealth, tluy arc.? not 
divisible ; according to the text of Laugakshi : Ksherria is a (‘oruser- 
vatoryact; Toga is a sacrificial act ; so sages declare. Tljoy are 
declaimed to be impartible, as also bed and chairs/'^ ^ Home others 
hold that by the term ^ Togakshema ^ are meant miiiisters, piirohitfs, 
who aSord prosperity (Togakshema) ; others vet are of opinion 
that missiles, cowtails, umbrellas, shoes and the like? aye 
Prachara] the way of ingress and egress to and from house.s, ^ 
gardens, etc. Here ‘inequality^ means inequality in tlu) viiliu? of 
shares given and not in the number of articles given ; an, if there 
are four sons and three horses, here, the inequality ia due to the 
indivisibility into four shares. 

As for another text : Sacrificial things, kshema, vehicle, 
dressed rice, water and women ; these are indivisible among sago- 
tras even though descended for a thousand generations that has 
reference to the Ksliatriya and other sons of a mun of the Bralmiin 
caste ; because of the particular text : “ Land obtained by accept- 
ance of gift should never be given to the Ksliatriya son, 
Sacrificial things] things obtained by sacrifices. 

It has been said that wealth acquired by valor, etc., is indivi- 
sible; but Vyasa lays down an exception : “If a eo-heir depending 
on common wealth gain by valor something such as carriages, etc,, 
the brothers are sharers therein. Oommun] mingled wealth; 
depending upon it. 


Tajnavalkya ; “ In the case of an addition made to tho 
common wealth, the division is deoinred equal’' The moaning is 
that il; the united wealth is increased by agrienlture, trade, etc., 
then the shares of all are equal, and two shares should not be given 
to the acquirer. 

SuPPMMKXrAEY PliOVJSIONS KnOAHDIXG PAETITIOH. 

On this subject, Tajnavalkya: ''Property withheld by ont^ 
co-heir from another and which subsequently comes to light, lhav 
shall again divide it in equal shares; this "is fixed ]awP’« The 
meaning is that if any property concealed from one another is dis* 
covered after partition, th^ shall divide it in equal shares onh^ » 
they need not give a deduction of one-twentieth in favor td the 
eldest according to the text : “ To the eldest, a twentieth.”^ 


^ Kot found. 

® Not) found. 

^ Brihaspati, XX Y. 30. 


♦ * II Cole. Big., 81 , OX. 

' y'ajiiaTalfcya, If. m 

“ ftirf, 11 , 126 . 
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Likewise : In case the partition is doulbted, the fact of 

partition sbouhl be ascertained by means of relatives, bandhos, 
witnesses and documents and by houses and lands separately held.^^^ 
It after partition a doubt arises in course of time as to the fact of 
paa'tition, then the ascertainment of the partition should be made by 
moans of gnatis, paternal relations, maternal relations as maternal 
uncles according to the aforesaid description, by witnesses and 
written partition* deed, and likewise by separate possession of houses 
a.nd lands. The meaning is that it may also be ascertained by their 
separate porforniance of agxdculture, and of the five mahayajnas. 

Narada : If a doubt exist about the fact of partition, then 

it sliotld^^ be ascertained by gnatis, partition -deed and separate 
transaction of affairs. Among unseparated brothers the perform- 
ance of religious duties is single; when partition has indeed been 
instituted, the performance becomes separate. Separated, not 
unseparated brothers can bear witness, stand surety, make and 
accept gifr.s/^'-^ Similarly: If many persons born of the same 
man be separate in transaction of affairs, and religious rites and 
have, separate implements of wu^rk, and do not consult each other in 
all affairs, they may even give away or sell their own shares ; they 
can do all this as they please : for they are masters of their own 
wealthd^^ 

,, Brihaspati : Co-heirs, whether separated or unseparated, are 
alike in immoveable property ; one is not qualified to give it away, 
to pledge, or to sell Adliamana] pledging. This too is to facili- 
tate the transaction of affairs and not to establish the fact of 
partition. 


Here ends the Eighth Chapter of the Madana Pariidta, 



^ Yajfiavalkva, II. 149. ^ Karada XIII. 42 aticl 4C. 

» Xurada,XlI5. S6-39. * Brilmspatb XXV. 93, 




Appendix a. 

RAPINDA RELATIONSHIP. 

L— Mitakshaha, 

Vijrl^neHvara in his commentary (Mitakshara) on Sloka 52, 
Chap. 1 of Yajnavalkya Smriti says : 

• Slio who is of the same body is a sapinda. One not so is an 
asapii^dik The sapinda relationship lies in the connection through 
tlio ptrticles of the same body. For instance, the son has sapii^da 
# relationstn’p with the father becanse of the connection with the 
particles of the father\s body. Similarly, with the paternal grand- 
father, etc., because of his connection with the particles of their 
bodies through the father. Similarly, with the mother because of 
the connection with the particles of the mothePs body. Similarly, 
with the maternal grandfather and the rest through the mother. 
Similarly, with the mother^s sister, mother^s brother and the rest 
because of the connection through the particles of the same body. 
Similarly also, with the father’s brother, father’s sister and the 
rest. Similarly of the wife with the husband, because of producing 
the same body. Similarly, among wives of brothers mutually, 
because of their producing the same body w’ith persons produced 
from the same body. Thus wherever the tom ^ sapinda ^ is found, 
connection through the particles of the same body, directly or 
indirect;! j, should be understood. It may be urged that if this is so 
tan days’ pollution would follow even in the case of the maternal 
grandfather, etc., on account of the general language of the text : 
“ Ten days’ pollution on account of death is ordained in the case of 
sapir^idas.” This would be so if there were not the special texts 
others should perform in the case of the married, etc.,” on that 
Bubject, Therefore, where there is no special text in respect of 
sapii:)das, there the text Hen days’ pollution, etc./ applies. Sapinda 
relationship must necessarily be described as connection through 
particles of the same body ; on account of the texts of Bruti : One 
is born of one’s self,” etc. ; also from the text ^^Thou art born in 
tliy issue”; also from the text of Apastamba : is himself 

born again and is perceived by the eye,” Similarly, in the Garbho- 
panishad also: This body is made of six sheaths, three (derived) 
from the father and three from the mother; bone, tendon and 
marrow from the father, and skin, flesh and blood from the mother.” 
Thus in every place connection through particles of the body is 
mentioned. I^ut if sapinda relationship consists in connection in 
the offering of rice-balls, there would be no sapinda relationship 
ivith the mother’s issue, brother’s sons, and the rest. Where a 
compound word as a whole has some fixed technical nieaning 
attached to it, the connotation of its different parts applicable to 
some particular cases must be neglected,-... ■... 

• 
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2.— Vaidyanatha Dikshitiyam. 

On this subject; Vishnu says: “Having nssiduoiisly stijtli(.'n 
tlie Vedas and learned them by rote, witli a knowknlge <,.r tludr 
import, let him marry a girl of excellent inarks aiki* jH*rlorin!iig 
samavartana/^ Mann says: Lot a twice-boni nia,u iiuirr\ , a! k»r 
be has, witli the permission of bis preceptor, bathed (on thiM-oin- 
pletion of his studies) and performed samavartanu, a wife ol tliii 
same caste and endowed with good qualities/' 

Manu says : ‘"' Let him not take to wife a girl wiio lias rediliNb 
hair or eyes, who has an excess of limbs, or who is disoased, who 
has either no hair or too much hair, who is loqmudouH, wl^o of a 
reddish-brown complexion, who bears the name of a star, a tree, 
a river, a barbarous nation, a mountain, a snake, or a servant, nor 
one who bears a terrific name. Let him iriarry a wife whose limbs 
show no defect, whose name is agreeable, who lias the gait of a 
swan or an elephant, who has fine hair and Buiall teeth and tender 
limbs. She, who is dwarfish, tall, lean or c<.»rpiileot, who bag 
reddish-brown eyes or who is of a yelIowish-*white eomplexion in 
not to be preferred or accepted, for she will bring death to her 
husband/' N^rada says : She who is suiferiiig from chronic and 
loathsome complaints, she who is deficient of she who is 

immodest, she who has had previous carnal knowledge, she tvlio 
has fixed her thoughts on another, all these are unfit to bo married* 
These have been declared to be faults in maidens/' Yymii mijs : 

Lot not a wise man marry a girl who shows signs of tm incipient 
beard, who has a masculine appearance, who has a grating voice, 
who is lean, who has the voice of a crow, whose oyeg cannot be 
thoroughly closed, or who has round eyes. Let him not marry her, 
the calves of whose legs are covered with hair, or one whose JinklcH 
are ugly, or one whose cheeks show dimples when langhing. Lt^t not 
a wise man marry a girl whose lustre is not soft, whoHo finger- 
nails are white, whose eyes are reddish or whose hands and feet 
are large. Let not a man marry her who is too short or too tall, 
whose eyebrows are too close to each other, whose teeth show 
large gaps between them, or whose face is frightful* Let him not 
marry a girl whose heeb are large, who has too much hair on her 
body, who is one of twins, whose teeth are brown, whose eye- 
brows hang low, whose eyes are reddish-brown. One miist reject a. 
girl who has no kindred, who is sickly from her birth or m not 
descended of a good family. Let not one marry a girl who has too 
much of hair or too little, whose complexion is either too dark or 
yellowish, who is born with an excess or a deficiency of limbs, who 
is not pure, who has much hair, who is hump-backed or sicHj, 
who is vicious or foul-tongued or who is an orphan/' Sdtatam 
says^: ''A householder who marries a girl that has the voice of a 
flamingo, the colour of the .cloud,. and eyes yellowish like honey 
prospers. Manu thus lays down the necessity of marrying in th© 
same caste ; She who is not a sapinda of his mother and clous not 
belong to the sameprimifciye stock (gotra) with his father and who 
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has not bad preyions sexual intercoursej is eligible for marriage by 
a man of the twice-bopii classes/’ The word ^amaithuni’ means 
^not previously subjected to sexual intercourse ^ j the word 'asa- 
pin ja ’ means "not connected by particles of the same body/ The 
sapiiida r(‘latioiiship is created by a connection by particles of the 
body ; for instance^ the son is related as a sapipda to his father as 
the sou’s body contains particles of the father’s body ; so with 
the patrnuial grandfather, etc., for the connection by particles of the 
same body is created t'iirough the father; so with the mother— by 
(K)nue(‘.tion with the mother's body ; so also with the maternal grand- 
faihtu^ etc.^— through the mother, etc.; so also with the mother's 
Bi.sti0r,gth0 mother’vS brother, etc., and with the father's brother and 
* the fathel^'s sister, etc., as the connection by particles of the same body 
exists ; so also mutually between the wives of brothers, for they 
mako but one body with those who are derived from the same body. 
I’hus the term sapincja ” wherever used must be understood as 
denoting connection by particles of the same body. The existence 
of the connection by particles of the same body is made out by the 
Srutis. They say ‘"One is born of himself” and ""bring thyself 
forth in the form of thy children.” Thus the Garbhopanishad : 
"" This body is made of six kosus (sheaths), three (derived) from the 
father and three from the mother; the breath, the tendon and the 
marrow from the fathei*, and the skin, the flesh and the blood, from 
tli0 mother/’ Apastamba also says : "" You are born of yourself. 
Be born in your issue. He is boim as his issue. The same man born 
of himself becomes a sepat^ate object of perception. If sapinda 
relationship depends upon the offering of rice-balls during obsequies, 
then it will not exist in the maternal line or the brother’s and the 
father’s brother’s, etc.” Vijnanesvara in his work says that where 
a compound as a whole has some fixed technical meaning given to 
it, the coiuiotation of its different parts applicable in some parti- 
cular cases must be neglected ; but the Smriti Chandrika, on the other 
hand, holds that the sa-piiida relationship exists among all persons 
(tonncadod wnth the offering of rice-balls during obsequies, either as 
givers of the ball, or receivers of it, or as receivers of the wipings 
of the IniTul after the offering of the rice-balls. A sloka says: "" The 
three ancestors fi*om the fourth upwards receive the wiping^s of the 
]ia.nd ; the three ancestors from the father upwards are receivers 
of rice-balls. The seventh from them downwards offers them the 
pirula ; the sapinda relationship extends to seven degrees.” So says 
the Hmriti. Nor could it be contended that if the existence of 
sapirida relationship were made to depend upon the offering of 
rice-balls duxing obsequies, it will not exist in the case of brother, 
father’s brother, etc., for it is said that they are connected with this 
offering, they having to offer these to the same person or persons. 
Sarvabhoiima says that though by laying down that persons having 
to offer rice-balls to the same person or persons, are connected with 
the offering by any of them and are, therefore, related as sapiinlas 
tlio sapinda relationship of brother, father’s brother, etc., is establish- 
ed, still the sapinda relationship of daughter, sister, mother’s brother 

^ ■ ■ ■■ ■ , 
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and Ms dangMer will be negatived as they are not tbns gonnectcd 
in tMs oSering of rice-ballSj tbat, in consequence, tin; texis uhicii 
probibit marriage of a girl within hve degrees on Hui inotlior s eido 
will be rendered nugatory, and that, therefore, sapiiKja r(‘hi.ti(in.'bi|» 
is defined as stated in “the three ancestors”, etc. 'I’iie snying of 
Manii that to the nearest sapinda his (deceased’s) proper! y goo<. 
and the saying of Gautama that iu default of sons, tin! sapipdas of 
the deceased’s mother and the disciple of tho ileccased Hhall Imvo 
preferential rights relate to inheritance and the oiToriiigof oblnfiims 
respectively. The fear that if sapinda relationship i.s made to depend 
upon connection by particles, either directly or indirectly existing, 
then this relationship can be argued to exist between tdl per.spps in 
the whole world which has had no beginning must be refiioved by 
a reference to the texts of Mann and others. Maiiu says; “The 
sapinda relationship ceases with thoseventli degree.” (iautama .says; 
“ Am'an of the second order should marry a wife who is of the siune 
caste, who has not had previous sexual intercourse and who is 
younger than himself. Marriage can take place only between 
persons not having the same pramra and removed by relationship 
beyond seven degrees on the fatlier’s side and by five degrees on 
the mother’s side,” Sankha says : “ Let men rniuTy wives not be- 
longing to the stock derived from the same primitive guide, of 
the same caste, and not within seven am! five degrees by relation- 
ship on the father’s and the mother’s side respectively.” Vasishtha 
says : “ Let a man marry a wife who does not belong to the family 
descended from the same primitive guide, who has not had previous 
sexnal intercourse, who is younger than himself, and who is not 
related to him within five degrees on the mother’s side and seven 
degrees on the father’s side.” Paithinisi says: “Let him not 
marry a girl though not belonging to the family descended from the 
same primitive guide, if she is related within five degrees on the 
mother’s side or seven degrees on the father’s side,” Viahriu says : 
“ Let men marry wives who have not the same gotra or pravara 
and related to him beyond, five degrees on the mother’s side 
and seven degrees ^ on the 'father’s side.” Yijfiavalkya says: 
“Let him, tvhose life as bachelor is unsullied, marry aWifo who 
possesses good qualities, who has not been enjoyed by another, who 
is beautiful, who is not his eapiijda, who is younger than himself, 
who is not suffering from any complaints, who has brothers, and 
who does not bplong to the family; descended from the same primi- 
tive guide,” ^pasbamba says : “ To whom the mind and, the eyw 
adhere, m her find (prosperity) 

In the matter of marriage, the relatives in the line of the 
stepmother to five degrees should be excluded. . Although in the 

case^ of tiia stepmother th© sapinda relatiossliip |iy 

particles of the same body does Dot existy the esidteac#- ef latpindfi 

relationship ism her case established by an extended eppiioWira 
of that term._ bumantu says; '‘^All the wives of the fete are 

paothers; their brothers^ .Djaternal DDclesj their liiiere, 
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{^i>sters; tlie daughters of theso^ mofliert sister^s daughters; their 
(laugh t(3rs, sisters; and the issue of these, the issue of the sisters; 
tlu^reioro they siiould not be married. Otherwise (if married) they 
wcmld be making unlawful intermarriages/^ The sapinda relation- 
ship^ (of the stepmother) is also spoken of in the Srutis and the 
Buiritis as follows : She becomes one with the husband in pinda^ 
gotra and pollution/^ As the husband and the wife are sapindas, 
becaus{3 {)t' their making together but one body^ sons^ through the 
oouneciioii by particles of the body of their father^ become sapii^idas 
with, their stepmother and her sapindas. Therefore alone in the 
texts Matritah Pitritastatha/^ Matribandhubhyahpanchamam 
raatripakshiichcha/^ and otherS; the general word ‘^inata’ (mother) 
is uscl, lot the word 'janani^ (one who brings forth). Therefore 
the persons related as bandlius in the line of the stepmother should 
be excluded as those in the line of the mother. Another Smriti 
says: ‘'^A man should exclude his brother's wife^s sister and her 
daughter, and his father^s witVs sister and her daughter."’! As the 
general term ^pitri^ is here used, persons within seven degi-ees in 
the Hue of the father, other than the natural father, should also be 
excluded. Gautama also says thus : Marriage should be between 
persons not of the same pravara and removed by more than seven 
degrees in the father’s line and the line of the owner of the seed.’^ A 
son begotten upon another’s wife by Niyoga becomes the son of 
both. Yajhayalkya says that a son begotten by a sonless man upon 
another’s wife byNiyoga becomes the heir of, and the giver of the 
funeral cake to, both, according to law. Another Smriti also says 
that he becomes the Jdvyaraushyayai^a of the owner of the seed and 
the owner of the soil. Similarly, .in the case of the adopted sons, 
etc., botli the gotras should be excluded because of their Dvya- 
mushyayana character. ^The adopted son shall not have the gotra 
or the property of the natural father, but he wliose upanayana has 
been performed in the natural father’s gotra becomes after adoption 
a man of two gotras. He whose gocra is not known takes the 
gotra of the man who performs his upanayana ; but ho whose 
gotra is known becomes^ like the adopted son, a man of two gotras. 
The son adopted, the son bought, the son made, the son of the 
appointed daughter and the son born of the Arsha form of marriage 
become Dvyamushyayauas having two gotras. Therefore they 
should marry beyond five and seven degrees in both. This has been 
settled in Vij nan es vara’ s, Varadaraja’s and others’ works. The 
author of the Ohandrika and others hold the other view. Markan-' 
deya says : One should exclude in marriage as his own mother, a 
mother who is not his sapinda, one whom he has been calling his 
mother and a sister who is not his sapinda.’^ Vasishtha says : “"One 
should always exclude as his own mother, a woman whom he has 
been calling his sister or his mother, and also a mother who is not 
a sapinda.” eJabali says : The father, the grandfather and the 

grea>t-grandfatlier, these three should be understood as connected 
by the funeral cake. The three, from the grandfather’s grand- 
father upwards are connected by the wipings of the hand 
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The pfoposituB iB the sevenths This is tho relation exteinliiig to 
seven, degrees spoken, of by the sages/^ Such being the cilsCj tm 
the maternal nixcle's soiX; etc,, do not come in for a share in the^ 
same pinda or cake, they are not sapindas and, tlmrefore, their 
marriage is certainly sanctioned. The many texts whicli dc^claris 
that some consider girls within five degrees on the mother^’i side 
and even girls of the xnotherhs gotra ineligible for marriage, 
apply to the case of the appointed daughter and to the issue ^ ol: 
women married in the Asura and other forms ; otherwises a marrknl 
woman can have no other gotra than that of her hnsbancL Kor 
could it be said that the married woman retains the gotra to which 
she once belonged* As she could not retain her own gotra vshc 
takes the gotra of her husband. It is said ^ a woman at th#^ seventh 
step of the marriage loses her goti’a. She becomes ono witli her 
husband in pinda, gotra and polhition,’ Logikshi says that the son 
of the appointed daughter is of his mother’s gotra. ^ The hoii of the 
appointed daughter should perform the obsequies of his mother, otm, 
the oblations of food, water, etc., according to his maternal grand- 
father's gotra; so said Praj4patx. In the matter of the As'iira , ; 

and other forms of marriage, Mirkandey a says: Where a girl has 

been married in the Brahma and other forms, her obsequies, swell 
as the offerings of rice-balls, libations, etc*, should b@ performed 
according to her husband’s gotra ; and if married in the Asura and 
other forms, according to the gotra of the father.’’ The mc5aiiing m 
^according to the mother’s father’s gotra.’ /Ihe result is that, as in 
the case of the appointed daughter and in Asura and other forms of 
marriage, there is no gift with water and the mother’s sapiijida 
relationship with the father and her continuance in fcho mim gotra 
do not terminate, she continues to be the sapinda of. the father, etc. 

Therefore the texts ^ she who is, not the sapinda of his father and of 
the same gotra with his mother etc., must be understood as liav iiig 
reference to the appointed daughter, etc. It might be asked why 
there should be anything said about the mother at all, seoing that 
the son bein^ the sapinda of the mother becomes neoesgarily tins 
sapijida of his mother’s sapiiqidas ; we answer : When the mm of 
' th© appointed daughter is abandoned by hi's maternal granlMlior, 
then the sapinda relationship with him terminates. It may become 
posBible.for'him to marry a girl who is the sapinda of Ms mater- 
nal grandfather. In order that it might not bo done, the word^ 

^mother’. iE_ here used. Similarly, m an. adopted son hm$ iiis 
fathfey s gotra by the vary fact of , his having been given, awiij, a 
marriage mth a girl of the gotra of his natural father may be com© 
possible. To’show that it should not b® , done, the word ^ ’ is 

usedjiere. The marriage of the son of a woman , whose, wipMa 
relationship has, been terminated by her being married in fell© ' 

Brahma and other forms with the maternal .mole’s ete., 

though withm five and seven; degrees is law ,f ui 411 the imM pro- 
hibiting marriage with the maternal uncle’# daughter, ©to., refer to 
the case of the son of a woiaan married in .the lenra and other 
forma, a^id also of the son of &e E(|)poiated dangliter, The feeije i« 
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frwor of the naarriage of the maternal uncle's daugbfcei% etc.^ refer to 
the cane of tlio son of a woman married in the Brahma and other 

forms. This is the law. 

Manu thus lays^ down the necessity of marrying in the same 
caste: Hhe who is not a sapinda of his mother and does not 

belong to the same primitive stock (gotra) with his father and who 
1ms not had pr6wions sexual intercourse, is eligible for marriage by 
a man of the twice-born classes." The word 'amaithuni' means 
Vmt previously subjected to sexual intercourse h The word tesapiu- 
da means not connected by particles of the same body/ The 
sapin^ relationship is created by a connection by particles of the 
^ body j f<fr instance, the son is related as a sapinda to his father as 
the son's body contains particles of the father’s body, so with the 
paternal grandfather, etc., for the connection by particles of the 
same body is created through the father ; so with the mother— 
by connection with the mother’s body ; so also with the maternal 
grandfather etc. — through the mother, etc. ; so also with the 
mother's sister, the mother’s brother, etc., and with the father’s 
brother and the father's sister, etc., as the connection by particles 
of the same body exists ; so also between husband and wife, for 
they together make but one body ; so also mutually between the 
wives of brothers, for they make but one body with those who are 
derived from the same body. Thus the term sapinda" wherever 
used must be understood as denoting connection by particles 
o! the same body. The existence of the connection by particles of 
the same body is made out by the Srutis. They say : One is horn 
of himself" and bring thyself forth in the form of thy children/' 
Thus the Garbhppanishad : ^^This body is made of six kosas 
(sheaths), thi^ee (derived) from the father and three from the 
mother j tho breath, the tendon and the marrow from the father ; 
and the skin, the flesh and the blood from the mother/' Apastamba 
also says : You are born of yourself. Be born in your issue. He 

is born as his issue. The same man born of himself becomes a 
separate object of perception/' If sapinda relationship depends 
upon the offering of rice-balls during obsequies, then it will not 
exist in the maternal Ime or the brother’s or the father’s brother’s, 
etc,, etc, Yijfmnesvara in his \\'ork says that where a compound word 
m a whole has some fixed technical meaning given to it, the con- 
notation of its different parts applicable in some particular cases 
must be neglected; but the Smriti Ohandrika, on tlie other hand, 
holds that the sapinda relationship exists among all persons con- 
nacted with the offering of rice-balls during obsequies, either as 
givers of the ball or receivers of it or as receivers of the wipings of 
the hand after the offering of the rice-balls. A sloka says : The 

three ancestors from the fourth upwards receive the wipings of 
the hand ; tho three ancestors from the father upwards are receivers 
of rice-balls. The seventh from them downwards offers them the 
pinda; the sapinda relationship extends to seven degrees/' So 
says the Smriti. Nor could it be contended that if the existence 
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of sapiijda relationsliip were made to depoTid upon tlio olT(‘riii^'' of 
rice-balls during obsequies^ it will not exist in tko (;uk(' of bruihcT, 
father’s brother, etc.; for it is said that thej are connecded with ibis 
offering, they having to offer these to the same person or jH-rsoJis. 
Sarvabhouma says that though by laying down tliat iiers.ms having 
to offer rice-balls to the same person or persons aro connected with 
the offering by any of them and are, therefore, rtdated us Kupitnlns, 
the sapinda relationship of brother father’s brother,^ etc., is estab- 
lished, still the sapinda relationship of daughter, sister, mot.hor’s 
brother and his daughter will be negatived as they are in/b tlaw 
connected in this offering of rice-balls, that, in consocpieiice, the texts 
which prohibit the marriage of a girl within five dfsgree,s on the 
mother’s side will be rendered nugatory, and that thcrofor# Sfl'piiida 
relationship is defined as stated in “the three ancestors, etc.” ’I'bc 
saying of Manu that to the nearest sapinda his (decoased’s) property 
goes, and the saying of G-autama that, in default of sons, the sapindas 
of the deceased’s mother and the disciples of the deceased shall 
have preferential rights to inheritance and the offering of oblations 
respectively. The fear that if sapinda relationship i.s tnaiie to 
depend upon connection by particles, either directly or indirectly 
existing, then this relationship can be argued to exist betwe en all 
persons in the whole world which has had no beginning must be 
removed by a reference to the text of Manu and others. Maim 
says; “The sapipda relationship ceases with the seventh degree.” 

■ . ' 

3. — Pabasara Madhaviyam. 

This disposes of the controversy about marrying one’.s mater- 
nal ancle’s daughter, for the texts forbidding such nmrriage.s ap)ily 
to the female offspring uf women married in tho forms beginning 
with the Gdndharva, as in those cases sapindaship (between the 
woman and her parents) does not cease, but not to tho fonmle off- 
spring of women married in tho forms beginning with tho Bnihmn, 
as in these cases saphidaship ceases, and Sruti, Sinriti and tin; 
practice of good men sanction them (marriages). 'J’he forbidding 
texts are (the following). Among them, Satdtapa "One of tin* 
twice-born classes having married one’s maternal nnele’.s ilmightm-, 
a woman of the mother’s gotra or a woman having the saintt 
pravara, should perform ebandrayana penance.” Also Paithiiu'sl ; 
“We learn that daughters of the father’s and mother’s si8ter.s and 
of the maternal uncle are according to rule one’s sistei-s, and that 
one should avoid them.” Also, Snmantu : “All the wives of one’s 
father are one’s mothers ; their brothers are maternal uncles ; their 
sisters are mother’s sisters; and the daughters of these are one’s 
sisters ; and their offspring are sister’s children ; otherwise they 
would cause unlawful iutermarriage.” Vydsa : “ Mother’s sapinda.s 
should be carefully avoided by the twice-born.” 

_ But how can these texts which are of general applicability be 
limited to special cases ? We sajr by virtue qf special texts, thus 
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Manu says : Having approached the father’s sister’s daughter, 

mother’s sister’s daughter and daughter of mother’s intimate 
brother, (who are like a) sister, one should perform chandrayana 
ponanco._ A wise man should not receive these three in marriage.” 
‘(Sister’ is an adjective qualifying 'father’s sister’s daughter ’, 'and 
till) rest. ^ Intimate^ qualifies ^ mother’s brother/ The word 
'daughter^ should be supplied there. ^Intimate/ i.e., closely 
related, a i.e., brother of mother married in the forms be- 

ginning with Gandharva and whose sapindaship has not ceased. It 
m then that the adjective ^ sister^ applied to her daughter would 
Have a meaning. For in the forms of marriage beginning with 
Bfdhma in consequence of the cessation of sapiiidaship, the word 
^ ' sistef ' •would bo inapplicable. The same principle should be 
applied to the case of mothoFs sisteFs daughter. Hence, on the 
strength of the text of Manu containing the words 'sister^ and 
^ intimate^ the genei^al prohibition is limited to special cases only. 
But in the forms of marriage beginning with the Brahma, would 
not marriage follow of the mother’s sister’s daughter as of the 
maternal uncle’s daughter ? Not so ; by I'eason of the ordinance 
of the prohibitive Smriti in respect of what is disapproved oi: by 
good men. 

Ydjrlavalkya says that what is disapproved of by good men 
should not be followed : 

^ But what is hated by the world and (therefore) does not lead 
to Heaven, let him not do, though it be not at variance with the 

law/ 

Though marrying one’s maternal uncle’s daughter is disap- 
proved of by the good men of ihe North, the fact, that the good 
men of the South practise it, should not give rise to the suspicion that 
the practice of the Northerns is reprehensible. Nor should the 
Southerns be suspected of being actuated by passion, for such 
marriages are practised by persons who have indeed examined the 
texts sanctioning and forbidding them. But the marriage of 
mother’s sister’s daughter is disapproved of by the irreproachable 
practice of good men. The Sruti sanctioning marriage of maternal 
uncle’s daughter runs thus : ^0 Indra ! come to this sacrifice by 

excellent paths and take this portion offered by us ; this -yapa, 
wdiich has been dressed, is offered as your portion like the maternal 
uncle’s girl and father’s sister’s daughter/ The meaning is this : 
0 Indra, you come to this our sacrifice by excellent ways, and 
having come, take this portion given by us. The dressed 'rapa, ix.. 
the vapa dressed with ghee, etc., has been offered in your favour. 
There are two illustrations to this. As a maternal uncle’s girl, ix,^ 
daughter, is the sister’s son’s portion, i.c., may be taken by him, 

is fit to be married by the sister’s son, and as father’s sister’s 
son is the portion of the son’s son, even so this is your portion 
known as t*apa. Also in Vajasaneyika : Therefore from a common 
person, the eater and the eatable ^re born | may we meet at the 
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tMrd or at tW fourtli.” From a common person, the same 
person, the eater, i.e., enjoyer, and the eatable, i.c., the person to 
be enjoyed, both are born ; and these two resolve together, may wo 
meet, i.e., marry at the third or fonrth generation from the common 
ancestor. Though this is only eulogium, yet as it is not in contra- 
diction to any other authority, it is an authority a.s to the imittf-r 
contained therein ; for the texts which (apparently) contradict this 
have heen explained (away) as relating to one who is rnuther’.s 
sapinda. Hence, being strengthened hy an uncontvailicted eiiio- 
gium, it may he construed as an ordinance as in the case of ‘ placing 
above’. Thus in the matter of Pretagnihotra, the Hriiti says: 

“ He shall follow, placing the sarnit (sacrificial stick nsed fuel) 
at the bottom, for indeed it is placed at the top in tlm case of ^ 
devas.” Here having ordained the placing of the samit with in- 
cantation of mantra under the oblation to the manes, the rest ot the 
same sentence states that the placing of the samit above the oblation 
is in offerings to devas. The question is, is this (latter) a onlogiuin 
or an ordinance ? As to this, the oppositionists say, it is a eulogium 
because it finds place in the same sentence as the placing (the 
samit) under the oblation. It would be proper to reaffirm a well- 
known fact and use it to extol (another fact). 'Placing above’ is 
not a well-known fact anywhere and consequently oarttiot be used to 
extol (another fact) and therefore it being a new matter is con- 
strued as an ordinance, even though the sentence has to bo split. 
Similarly, in construing "may we meet at the third generation” 
and other texts, it being new matter, the construction adopted is 
an ordinance that one shall marry one’s maternal uncle’s daughter. 
Therefore, this marriage has heen sanctioned by Sruti. And it 
has been shown that Srnritis allow the marriage of the maternal 
uncle’s daughter, hy causing cessation of sapindaship in forms of 
marriage (of mother) beginning with the Brahma. And the prac- 
tice of good men of the South has been quoted as blaniele3.s. But 
someareof opinion that the marriage of the maternalunclo’sdaughter 
is according to law in particular ponn tries even with respect to 
forms of marriage (of mother) beginning with the Asnra. And 
they quote the (following) texts : Amongst them Baudhriyana, 
“There is difference in five matters,-— in the South eating with one 
whose upanayana has not been performed, and with one’s wife ; 
eating food prepared on the previous day, and marrying maternal 
uncle’s daughter and father’s sister’s daughter. And in the North, 
selling wool ; drinking spirits ; dealing in animals having a doable 
row of teeth | living by arms and sea-faring. One man pj-actWag 
them in the other country becomes blameaWe, and so that other 
in (this) one owing to the authority of (the practice of mtih) 
country.” ‘ One’, le., the Southerner ; ‘ in the other',’ t*, in the 
Northern country, contracting connection by - raw^riMo- with' 'ft 
maternal uncle, becomes blaoueable ; but not in his own coantw • 
'That other’ is a Northerner, ‘in this one,’ i.e., in the 'Southern 
country, drinking spirits and doing other acts is bkmeahle but 
not in his own country. Why “ Owing to the fmthorifcv of the 



as the propriety of the conduct is dependent on the 
country. And thus Devala: What is fixed as a lawful conduct 
in a certain country, that conduct should be followed in that 
ciHintry, but the Srnriti directs, not in another country/" 
Wliatov(3r be the law fixed in a country town or village, or in a 
city of people versed in the three Vedas, that law should not be 
disturbed/" But if the conduct of good men is to be taken as 
ail authority, marrying one"s daughter would also become possible ; 
for IVajapati did so. So was the vSruti : Prajapati coveted his 
daughter/" Not so, for the rule is ^^do not follow the conduct 
df devas/" Therefore Baudhilyana says: ^^What has bean done 
by devas, and by Rishis should not be followed by men; they 
Bhouli cply do what has been ordained/" Thus the marriage of 
* maternal uncle"s daughter is established by the very ordinance ; 
'"who is not (his) sapinda/" etc., by limiting it to (female off- 
spring of women married in) the forms beginning with the 
Brihma and to particular countries. 

" Junior," less in age and size of body. On the inferiority of 
years Manu states how much she should be younger in age : Let a 
man of thirty years wed an agreeable maiden of twelve; or let a 
man of thrice eight years wed a maiden of eight ; with eagerness 
when religious rites are being lost/" Also Brihaspati : A man 

of thirty years should take to wife a maiden of ten years, who has 
not attained puberty; or a man of twenty-one may take one of 
seven/" Also in ViBhi;m Parana: ""One should take to wife (a 
maiden) wdiose age is to his as one is to three/" 

""Free from disease,"" i.e., free from incurable diseases, such as 

consumption. , 

"Who has brother" ie?., one who has a brother, senior or 
junior. This removes all doubt as to her being a putrika (appoint- 
ed daughter). Therefore Manu says: ""Her who has no brother, 
or whose father is not known, a wise man should not marry for 
fear she might be of the nature of a putrika/" She, whose father’s 
intention to make her a putrika (appointed daughter) or not is not 
known, should not be married. The implied sense is that, where 
no such doubt arises, a man may marry (a maiden) even though 
she has no brother. By saying "" or whose father is not known"" 
it is to be inferred that a maiden daughter becomes a putrika by 
mere resolve on the part of the father without any understanding 
with the bridegroom. And so Gautama : "" In the opinion of some, 
on© becomes a putrika by mere resolve ; for fear of it, one should 
not marry a brotherless (maiden)/" Also Manu: ""A sonless man 

'ffluake his daughter a putrika by this formality : The child 
that is born to this woman, may it be the offerer of svadha 
(funeral oblation) to me/" If an arrangement bo made with the 
bridegroom, the appointment of a putrika is clearly known. * ' This 
arrangement is shown by Vasisntha: , ""I shall give you this 
maiden adorned, who has no brother ; the son that is born of this 
woman, may he be my son ; "" some persons read "" may ho be our 
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soa/^ In the case of the piitrika also, as in the ca-^e of the 
of marriage begioning with the Gaiidharva, her rehiiioii with her 
father and others^ as sapiiida and sagotra does tiot cease/^ lleiua^ 
Logakshi says: ^"^The son of a putrika should ofier pinda aiul 
water to his mother as belonging to the gotra of his ntaionial 
grandfather ^ so says PrajApatid’ Hence, one who Busptjcts the? 
case of a pntrika as detailed above, aiid desires to have soils (ot 
his own), should marry only one who has a brother. 

^‘^Not born of the same Arsha aiul gotra.^’ Arsha, 
belonging to Eishi, i.e., pravara. This means the group of Kishis 
differentiating from the Eishi who is the founder of the* gotra. 
For instance, Angirasa and Brihaspati are Eishis diffemnfmiiug 
from Bharadvaja, the originator of the gotra; hoiico it is saiil; i 
am of Angirasa Barhaspatya, Bharadvaja gotra.*' So should 
other instances be construed. Gotra, the lino of doH<.:ent, is 
well known. The bride who is not of the same gotra or pravara m 
the bridegroom is fit for maiTiage. In some cases amidst 
difference of gotra, there is sameness of pravara. For instance, 
Yajnavalkyas, Vadhiilas and Saunakas who are of different gotras 
have the same pravara — Bhargava, Veetaharvy, and Havetasa. 
In the contingency of marriage, among them, to forbid such 
(inter) marriages, it is said one who is not of the siime araha 
(pravara) and gotra.*’ In some cases amidst diifereiu*e of pravam, 
there is sameness of gotra. For instance, in Angirasa, Ambarislia 
Yauvanasva** and in Mandhatri Ambarisha Yauvanasva, tiioiigb 
there is difference of piwara with respect to Angirasa and 
Mandhatri, the gotra Yauvanasva is the same. Hence, to forbid 
marriages in such cases (difference of gotra is mentioned). The 
originators of gotras are chiefly eight Rishis, the seven Rishis 
with Agastya as the eighth. Thus Baudhayana: — 'Mamadagni, 
Bharadvaja, Visvamitra, Atri, Gautama, Vasishtha, Kasyapa ami 
Agastya are Rishis who are authors of gotrasd* Their ^offspring 
are considered to be of their gotras. Of thoao gotras, the 
subdivisions are a thousand; but their groups are forfcy-nine. 
ihus Baudhayana : There are thousands, millions and huntirotis 
of millions of gotras; their pravaras are forty '•nine as stated by 
Rishis.** The sameness and difference of gotras and pravaras aro 
well known by the works of Baudh^ana, Katyayana, Visvamitra, 
Garga and others. Nor should it be suspected that the sameness 
of gotra and pravara together is the cause of exclusion, for eacli of 
them is stated to be blameable. Thus Baudhayana says ; Should 
he unknowingly marry a female of the same gotra he should 
maintain her as (his) mother.** Also SMtapa: '^Miirrjiiig a 
woman of the same gotra or of the same pravara, one should 
abandon her, the expiation is taptakrichchra.** Apastamlui- 
Having married a maiden of the same gotra and pravara, havim^ 
had connection with her and having raised children on her. one 
even ceases to be a Brahmin.*** "" 
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Here Manu Rays : — Let a twice-born man, permitted by his 
Guru, luivin^ bathed and returned (from studentship) according 
tri rah*, marry a wife of the same caste, having good rnarks/^ Also 
Yajuavalkya; ^LLet a man who has maintained celibacy inviolate, 
many a woiuaii, possessing good marks, who has not previously 
been auother^s, is lovely, is an asapinda, is his junior, is free from 
disease, has a- brother or brothers, and is born of persons whose 
arsha and gotra are not the same (as his own)/^ 

^ ■■ 'J# ^ . -H* ■ " 4f' 

* She who has the same pinda, ie,, is of one pinda, is a sapinda. 
Asapinda, ?.c., not sapinda, sapindaship ends with the seventh 
genorttion. Of them, one is the giver of the pinda, and three^ — 

♦ father, grandfather and great-grandfather — are the recipients of 
the pinda; and throtJ beginning with the great-great-grandfather, 
are the recipients^ofit^a (wipings). So also, in Matsya Parana — 
those beginning with the fourth generation are the recipients of 
U;pa Mid those beginning with the father are recipients of pinda; 
the giver of pinda is the seventh, and (thus) sapindaship e^ctends 
over seven generations. 

Also Markandeya : — Father, grandfather and great-grand- 
father, these three persons should be understood to be the par- 
ticipators in pinda, the participators in lepa are others — three 
(generations) beginning with the paternal grandfather’s paternal 
grandfather and the person who offers (pindn) to them is the seventh. 
This is the relationship extending over seven generations declared 
by gagas.^^ It arnouuts to saying thus: — The cause of sapinda 
relationship is the participation by seven generations in the same 
pmcia iifferiug. For example, Hevadatta is connected by vsapiijdaship 
with six (generations) beginning with (his) father, and similarly, 
with six (generations) beginning with (his) son. But if so, there 
would be no sapindaship with a brother, a paternal uncle and others, 
they not being included among those vspecified. Not so : for what 
wm intended to be spoken about was the sameness of the ceremony 
in relation to the identical divinity. Some one among those who 
participate as divinities in the offering made by Devadatta may also 
participate in offerings made by { Devadatta’s) brother, paternal 
uncle and others; and thus (Devadatta) has sapinda relationship 
with them, (his brother, patern?! uncle and others). And simi- 
larly, for their wives, sapindaship arises out of their joining as 
offerers in the pinda oblation offered by their husbands. This is 
wimt is (known as) sapindaship through offerings. But others 
assert a different sapindaship. Thus (they say) those who have the 
piiida, i.c. member oEbod.y, are sapindas. In that case, 
the son is a sapinda of (ins) father,* because he is directly con- 
nected with him by particles of the same body; similarly, of his 
paternal gramifather and others, being related to them by particles 
of the same body through the father. Similarly, he is a sapipda 
of his mother, being directly connected with her by particles of 
lier l>ody ; and of his maternal grandfather and others being con- 
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n ecfced with them by particles of the body through the mother. 
And so of his paternal uncle, father^s sister and (dhors by pa^li<d^^s 
of the body of the paternal grandfather, and of his mother h sister, 
maternal uncle and others, by particles of the body of Iho lejilonuil 
grandfather, similarly, he is asapii^da of lijs wife, as she in cnnjnnc- 
tion with her husband is the originator of the ^ same body. ^ And to 
brothers^ wives, sapindaship (arises), they being the origimntors cif 
the same body in conjunction with their respective husbamis, linaM, 
in other cases, sapindaship should be dotorminml from connection 
with the same body either directly or tlirough others. 

She who has not this sapindship of two kinds described (above) 
is an asapinda, and such a one should be married, lint |f this be 
so, marriage can nowhere take place, for in all cases it will )m ' 
possible to bring in sapinda relationship Bomohow i it being 
impossible to avoid continuous connection with the creatorbs !)ody, 
fortheSruti says: May I be many But this is no defect. For 
the sapinda relationship which would attach genendly Img been 
restricted to five and seven generations, ‘and ceanes to exist after- 
wards. Thus Gautam^ says: Oessation of sapindaship is at the 
seventh or the fifth (generation)/^ Also Yajfiavalkya : ** Boyond the 
fifth and the seventh from the mother and the fathm' reBjK^ctively/* 
adding the words ^ sapindaship ceases,^ this should be ciUiHtriied 
thus : Beyond the fifth generation on the mother\s nido and the 
seventh on the fathers side, (sapipdaship ceases). For Matiu says : 

sapindaship ceases at the seventh generation/^ This arnoimtB to 
saying that it is not wrong for a bride or bridegrot/in to marry 
beyond seven generations on the father’s side, the generation being 
counted from the original ancestor through his son and m on t and 
that if on counting the generations on the side of tlia mother, from 
the original ancestor through his son and so on, the mother of the 
bride or bridegroom is the fifth, then the sapiiidnsldp bcdwcvm 
them ceases and the marriage between thorn is not wi’oog. An to 
the text of Vishnu Parana : — 0 king ! let a houBeholder according 
to the lawful rule, marry a maiden who is the fifth on the mother's 
side and the seventh on the fatherV’ the words '^beyond the 
fifth and the seventh” should be added. ForotherwiMo it\vosi!d bt^ 
contrary to the text: ^'Beyond the fifth and the seventh” and 
to the text of Mdrichi : ^ '' They who (go through) the CBreiiumy 
of marriage in the fifth and seventh (generations), these pcrHons, 
through devoted to _ the ceremonial law, become undoubtodly 
Sudras/ Though PaitMnisi has mentioned two alternative coi'irsiw, 
— ^‘Pive generations from the mother should be avoided, and sin^cii 
from the father, or three from the mother and five from the father:” 
of these the second alternative' applies to cases of marriage bet- 
ween different castes. For 'Sankha says : If several pemms are 
born of one (man), but of different women, (they) tiro of iliffererit 
classes, have one pinda, but are of different (iegrees of ^ pimly, 
but the pmda ceases with 'three generations/’ Tim inoaniriff Is 
this : persons who have a common father, but are born of mothers 
belonging to different classes, and are themselves of different 
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clasHc« owinfr to tho difference (of casteV of ih^ r.Mi 
novurUieh'ss related i-o e'.,.), ^+ 1 ,, ^ ot the mothers, are 

S' r r « «" SMss.rSa'r 

of tha\-ithoJ’^’^il '» - ^ mother and on the side 

Thus (fautama H the procreator. 

, 1 fiUfe bantam, i s.iys : Beyond the seventh from tlie father’s ban- 

hifftf procreator s, and the fifth from the mother’s bandhns ” 
Ho who begets a son by uhjoffa (appointment) is the proLeate 
1 ather s and mother s bandhavas are mentioned^ in anothw Smriti ■ 
-Father’s father’s sister’s sons. Father’s mother’s sirs’ 
aiKl fathers maternal uncles’ sons are to be known as the fatheS 
bandhavfc. Mother’s father’s sisters’ seas, 1th er^nl^^^^^^ 
Sisters sons, and motlier’s maternal uncles^ sons are to be 'known 
as the mother s bandhavas.” But onght not the word ’MapirS 
have boon omitted, for the words which follow :—^ born of pLsons 
whoso arsdia and gotra are not the same (as his own)’; arlhem- 
selves sufficient to forbid the marriage of a sapinda (maiden) ? 
i ruo; still It must be said, she alone, who is an asapinda of £) 
mother, ^is commendable for tne purpose of marriage. And so savs 
Mann : One who is not the mother’s sapirjda or father’s sagotra 
she IS commeudable for con-jugal marriage among the twice-born ’’ 
mother’s sapinda or sagotra, and is not the 
fathers sagotra or sapin^a (this meaning being arrived at) bv 
force ot the word cha, she is commendable, f.c. fit to be married for 
the twico-born, for purposes of conjugal marriage, i.e. marriage by 
tho inaion or man and woman. ° 

But is not the use of tbe word ‘ mothers’ in this (text) unneces- 
snry , Inn, iorhidding the sagotras and sapii^qlas of the father 
would by Itself have tbe effect of forbidding the mothers’ sagotras 
and sapindas also, inasmuch as they (the father and the mother) 
are not separate in pinda and gotra according to the text • A 
woman becomes one with her husband in pinda, gotra and ^utaka 
(pollution), and on marriage, sbe loses her gotra at the seventh 
step. ISot so. ior in the (forms of) marriage beginning with 
Gandharva, as there is no gift of the maiden, the gotra and^ pinda 
OX liie laxlier do not cease* And so in Markaijdeya Parana * The 
funeral cake and water should be offered, as belonging to the 
husband s gotra, in the case of a maiden married in the forms 
beginning with the Brahma, and as belonging to (her) father’s 
gotra HI the case of one married in the forms beginning with the 
Ijandiiaiwa by one acquainted with tho ceremonial law,^^ 
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4.— Dhaemasinditu. 

Even admitting that sapinda relationship is (!ontriU-tpd onl.v 
under some circumstances, and not all, nothing 1i»ih been laid down 
as regards wliich females may be married by wnich inaios and 
which may not. The modems, such as tho author of baj>i)}«jya* 
dipika and others, however, while admitting that the texiw, witch 
as “A person in the fourth or the fifth degree may niiirry ji dani.-d 
in the fourth, and in Parasara’s view, (a (larn.scl) in tlio wisth j but 
never should a man in the fifth degree marry a woman in tin- 
fifth,” are authentic, state certain rules to be observed under diili- 
cult circumstances by the unable. So, (the metining is) a^tinrnwel 
in the fourth degree may be married by a male in the* fourth or , 
the fifth degree. But a damsel in the fourth degree slum Id not 
he married by a male in the second, third, sixth or (;timr dcgruo.s. 
In Pardsara’s view, a male in the fifth degree may miiiTy a damsel 
in the sixth degree. A man in the fifth degree should never marry 
a woman in the fifth. A damsel in the sixth degree may bo marrietl 
even by a man in the sixth, according to the text ‘ A man in the 
sixth degree in the father’s or in the mother’s line may marry ii 
damsel in the sixth. It is therefore settled that a damsel in the 
sixth degree should not he married by others than those in tho 
fifth or in the sixth degree. Thus the damsel in the seventh 
degree on the father’s side and the damsel iu the fifth degree on the 
mother’s side may he married by persons iu the third and the 
following degrees, according to the text of Vy&sa; * {A man may 
marry) also a damsel in the seventh degree on the father’s side and 
a damsel in the fifth degree on the mother’s and also from the 
text in the Ohaturvimsatiinata : “ A man should marry a damsel 
beyond the seventh degree ; if none suck is available, ho may 
marry a danrsel in the seventh degree ; in default of even such, u 
damsel in the fifth may be married ; this rule holds good cvi-n in 
the case of damsels related on the father’s side.” "Even on* tho 
father’s side, a damselin the fifth degree may ho married by men 
in the third and following degrees ; here, even on the mother’s side, 
a damsel in the fifth degree shoald never bo married by a man in 
the fifth j as it is in all cases prohibited by the text ’ the man in 
the fifth degree should never marry a woman in the fifth.” A 
damsel iu the third degree becomes eligible for ‘marriage, accord- 
ing to the text : “ One may marry a damsel in the third and fourth 
degrees on both the sides (ie., of the father and the mother).” 
Now rules are laid down in saqh case. The damsel iu the third 
degree on the mother’s side is the mother’s brother’s or the wotior's 
sister’s daughter ; and on the father’s side, is the fatWs irother’a 
or the father’s sister’s daughter. Now, the father’^ .brother’s 
daughter should be omitted, she being a sagotra,. Evan th® 
daughters of the father’s and mother’s sisters also should 'be omitted, 
owing to the following text of.Manu': « A wise 'man should never 
take to wife the following three women: the father’a .sister’s 
daughter, the mother’s sister and the mother’s sister’s daughter,” 
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The moaning of this is that no one should marry the father’s 
Histor’s daughter, the mother’s sister and mother’s sister’s daughter, 
i hon'foi'o the only damsel that may be married, in the manner already 
laid down, is tlio mother’s brother’s daughter, in case such a 
marriage is [trevaleut in the family. Thus the mother’s brother’s 
daugliter, alone, of the throe damsels in the third degree, is eligible 
for marriage ; and (aho is to be married) by a man in the third de- 
gree aloiio and not by any other, such as one in the fourth. Some 
(writers) lay down (the legality of) the marriage of the daughter of 
,the father’s sister, contracted in times of distress. In that case the 
law .should be settled by the usage of the country or the family. 
No\^ this is the gist of the conclusions arrived at in the Bapindya- 
, dipika %nd other hooks. The mother’s brother’s daughter aloje 
(of the four damsels) in the third degree is eligible for marriage ; a 
damsel in the fourth degree should be married only by persons in 
the fourth or fifth degree ; a damsel in the fifth degree Is eligible 
for being married by all persons from the third to the seventh 
degree, excluding the fifth; a damsel in the sixth degree by males 
in the fifth and sixth degrees; a damsel in the seventh degree by 
males in the third degree to the seventh. Such marriages, under 
restrictions, should be celebrated by one in distress ; for it is laid 
down in texts that the sin incurred by contracting such marriages 
is similar to that incurred by violation of the teacher’s bed ; and 
because the texts laying down such restrictions make it clear that 
they apply only under difficult ciroumstaucefs and because it is 
declared that one will incur sin by following a secondary precept 
when the primary one may as well be followed, in the text (of 
Manu) : “He who, though able to follow the primai-y precept, 
follows the secondary one, does not obtain the fruit thereof.” 

5. — ^Niknaya SiTOHn. 

Ysijnavalkya says: “Let one whose Brahmacharya (life of 
celibacy) is not lost, marry a woman of good marks, who had not 
been previously enjoyed by another, who is handsome, who is an 
asapin^a; is younger; who is not suffering from any 

disease, who has brothers and who does nob come of a family 
de-HCended from the same Rishi and belonging to the same gotra.” 
Of good marks] possessing external and iuternal good characteris- 
tics. External marks, i.e., those well-known in the provinces of 
, iJBftnajre®, etc. Internal] mentioned by Asvalayana in the text : 

offered eight rice-balls.” Manu says : “ A woman who is 
not a sapinda of the mother and who is not a sagotra of the father 
is refibmmended to men of the regenerate classes for marriage and 
conjugal union.” Asapinda] not having sapi94a‘ relationship. That 
is produced by connection through particles of the same body. 
For the particles of the body of one’s father or mother are trans- 
mitted, directly or indirectly, in the form of semen virile, blood, etc., 
to the sons and grandsons. Although this (sapinda) relationship 
does nob arise between the wife and the husband, and mutually 
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among bx’otliers^ wives, but still as they combine to form the same 
body or are coniieGted with the same ?>ody, they nre sMpJr^duN* 
The Sruti also says : ‘'This body is made up of six slumths, ihiee 
derived from the father and three from the mother, ia>HS's, 
dons and marrow from the father, and skin, Ik'sli and 1 j1<hhI Iruni 
the mother,"' and also: Thou art born again as ih} sun/’ 

Vijiianesvera and others say that the particles of tlic^ir patoriKil 
grandmother are deposited in them by means oi her son* Thfi 
author of the Oliandrika, Apararka, Medhatithi and Madlmva. am I 
others, however, say: Sapinda relationship is the connecrion 
the offering of the oblation to the same person, it bomg htid. down 
in the Matsya Parana : "The ancestors beginning witli the fyurth 
are the partakers of the wipings* The ancc^stors beginnfog with 
the father are the receivers of the oblations* The giver of oblatiouH 
to them is the seventh. Therefore sapinda relationship extends to 
seven degrees.'' It cannot be said that thivS rolationshii) does not 
exist in the case of the paternal uncle, etc. ; for there certain !y 
exists that relation as the persons to whom they offer the oblati<ms 
are the same. If any of the manes in the srMdha performed by 
Devadatta enters into the sniddha performed by another, then 
there arises sapinda relationship between them (Ac., Devadatta and 
that other) ; even among their wives (it arises), because of their 
being associated with their husbands in the sraddha performed by 
them and because the Sruti says: "She becomes one with her 
husband in pinda, gotra and pollution as the Srutis mertdy teach 
abstinence there is no warrant for that being construed as the ciiuse 
of sapinda relationship. 

It could not be said that this does not exist between maternal 
uncles (and their nephews) ; for there is a common ance.Hb>r of 
both in the form of the maternal grandhither. It may be aHke<l : 
if so, even in the case of the preceptor and the disciple there would 
arise sapinda relationship, because of their being one of the nmnes 
to whom they should perform sraddhas, and, ni shorty even the 
king will become a sapinda as he has to perform the sratidlia 
(of his subject) according to the text of Marka^deja Pmliith : " In 
default of all, the king shall cause his sraddlia to bo performed 
out of his wealth," (we say) true; (,but‘it does not exist in thane 
cases) for according to the text of Ydjnavalkya: " After the fifth 
on the mother's and the seventh from the father's side/' that 
• relationship exists only among the relations of the father mi Ih© 
mother. ‘Beyond that sapinda- relationship ceases' should bo 
supplied. Therefore they say that even on the mother's side, 
sapinda relationship is the connection through the act of offering 
pinda to the same person. Therefore six ancestors beginning with 
the^ father and six descendants .beginning with the son baoorae 
sapin4as. Here’ some say that only where sapinda relalionsliip 
has ceased to exist on both sides, can marriage take place, mA not 
otherwise. Haradatta and others, however, say that sapinda re* 
iationship being correlated to something else like the expressloii 
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'of the fiamo gotra’, the term ' sapinda relationship', implying some 
iiiiution hctwcon two implies mutual connection. Therefore^if otip 
m no.-, a wipin hi of iinother, it necessarily follows that that other is 
not a vtpinihi ot tins ono. So, a hridegroofn in the eighth degree 
trom ho eommon ancestor may marry brides in the second third 
rind the iollowing degrees from tlie common progenitor. But the 
fighu-oiis, however, say that there does notarise sapinda relation- 
ship between t jie bride and bridegroom of themselves, but only 
hroijgh the .sapinda relationship arising from being the descendants 
id It eomtnoti ancestor. I'herefore in respect of the bridegroom in 
the eighth degree oven though the bride is no sapinda of the 
brido^^rootn yet still a.s tlie bridegroom is a sapinda of the bride’s 
, progoniftir, he beromes a sapinda to the bride also, as she is hi.s 
descoridnnt. i heroforo no marriage might take place between 
tin-m. J hoy say that there is no inconsistency here as the existence 
and non-existence of sapinda relationship is correlative to some 
pimon. This only is proper. Even as regards impurity, sapinda 
rdatiornsh i p should be understood in this manner alone. But even 
where .sapinda relationship is broken in the middle and is said to 
continue afterwards like a_ frog’s leap, as where it ceases with the 
uiinghters fifth in descent from a common ancestoi* but is continued 
in the case of their children, there is nothing wrong even there 
liecauso there is a difference of persons related. Therefore marriage 
between them is not permitted. “ 


Hero the enumeration should be made from the progenitor. 
So has it been laid down : “ If the father of the bridegroom or the" 
bride bo seventh from the common ancestor ami if Iheir mother be 
fifth, their .sapinda relationship ceases. Progenitor] common ances- 
tor. “ 'i'hns, in the manner already laid down, marriage should only 
be performed beyond the seventh among the bandhus on the 
father’s side and the fifth among the bandhus of the mother, 
bet tlie wise man count the degree of the bridegroom and the bride 
from the common ancestor from wliom continuity of the line was 
broken.” Narada quoted in the Smrititattva says: "A woman who 
is within seven and five degrees from bandhu.s on tho father’s side 
and the mother’s respectively, likewise one who is of the same 
gotra and pravara, should not be married.” Here by the ablative 
case in 'from bandhus,’ it should be understood that a girl seventh 
in degree from tho father’s father’s sister’s son and fifth from the 
inother’.s father’s sister’s son should be avoided (in the matter of 
marriage). Even in the case of other bandhns also, it should be thus 
understood •• that marriage may take place after passing throiio-Ii 
three gotraa or oven before it. Prom the texts to be cited hereafter, 
it will be found that the calcuhitiou of the three gotras i,s with 
reference to the gotra of the maternal grandfather and not to one’s 
own. Otherwise, the father’s paternal grandfather’s daughter’s 
daughter’s daughter would become eligible for marriage." Tho 
Sambandhatattva and other works say that marriage cannot take 
place with a woman who has not passed through thyoe gotras, taking 
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into consideration . til© gotra of the maternal grand falhef of th® 
bridegroom.^ 8ula,pani also says in Sambandhavivoka : A woman 

who has passed through three gotras may be inarriod, f.‘Vou thuiigli 
she be within the fifth and the seventh degree/' for the text of 
Brihat Manu. says: '' A woman who is not connecij‘d to the mother 
by oblation or libations of water and who has passed throtigh 
gotras, may be married by men of the regenerate classes/' and hco 
caixse ol: the text of Devala : '' Marriage may be perfornn.Hi^ eveii 
between nearer degrees if she has passed through three gotras.'' 
But this, the Southerners, however, do not consider* As tm" wlmi 
Vasishtha says : “ The fifth and the seventh from tjm mother iiiui 

the father respectively/' and as also for the text <tf Vishnu Putuna : 
‘‘ A householder shall marry, 0 king, a girl who is fifth on tlM3 shle of 
the mother and seventh on the side of the father,^ accoiuling to proper 
rules/' these shouldbe commented upon as meaning ‘ beyond the lil'lh 
and the seventh ' because of the text of Marichi tpioted by Apardrka : 

Those wlio marry the fifth and the seventh are degiuded mid 
become SddrAs, even though they perform all karma enjoiiiecl/' 
Sankha and Likhita, as quoted in Hamlata, say ; ** Sapiii«|a 

relationship in all classOsS extends to seven generations ; according 
to gotra. Oblation, libation of water and impurity follow ihis. 
The meaning is that sapinda relationship embraces gotra, linmiga 
and pollution." In Suddhiviveka Brahma, it is stated: 
castes, sapinda relationship should be understood to extend to 
seven generations ; after that, samanodaka relationship cornmoni^* 
The samanodaka relationship ceases when the gotra and the name 
are no longer known owing to lapse of time/' Tliree degrees beyond 
the seventh are called sodakas; beyond that, gotrajas. In the same 
Brahma, it is also said : These are declared sapiiyjti of perscini 
who have not separate wealth/' Therefore the meaning i$ that a 
separated sapii^ida takes the wealth only in default of mi nnmpmiitiHi 
sapinda; and not otherwise. Thus it is established that snpinda 
relationship is of three sorts; mz. with regard to inarriiige, pollu- 
tion and taking of wealth. 

, Because in the text of Pafthinisi : Avoid the ive on the 
’ mother's side and the seven on the father's ; or three cm lit© motler's 
and five on the father's/' here, -'Hhree", etc*, iiidicalei oiiiy m 
< secondary precept, as Midhava says, and because of the t«t of 
Ohathurvimsatimata j The fifth and the seventh on the luollior'^ 
and father's; sjde respectively should be avoided. In a family of 
learned Srotriyas' renowned to ten generations, one may inawj a 
woman beyond .the seventh degree or,, on default of iue^ on© in 
the seventh degree: Or,.^in default' of even this, oii^ k feh© fiftL 
This rule applies to the, father's side also* Sttstiryana iacltwi 
that no sin is incurred by. one marrying a girl in the sevsplh^, the 
sixth and /he fifth, degrees, under such ©iron malan cos# dtio may 
marry a girl in the' third or the fourth degree On eitlioi' 8id©,|' so 
say Manu, son of Parfeara>^' Angiras’ and Yama* But' hf' who 
marries according to the usage .of Ms country and 'of bis family 
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will always be fit for social interconrae ; so says the Veda nnd 
from the text of Farasara: « One in the fouTh or fifth decree 

. ' should a man m the fifth marry a woman in the fifth 
It IS nndcratood that the marriage of a woman in the fifth degree" 
tk.., may secondarily be performed only during distress ; the prfcepfc 
“““'Wone; for here the use of the tern ^ on 
dcfaii.t ol }»or makes it clear that this is only a secondary precept 

the 7 r.xf.f‘’y^ contradiction wFth 

, the text of Marichi already cited, and because a thing cannot both 

dTinnf m/ «fys: "A twice-born man marrying a 

^ -.V L ^ 8 «!™th degree should be known to have cbm- 

his preceptor’s bedj as also he who 
nai iios one of tfio same gotra and also because the text of 
Parasara 18 unanthentic. Therefore the aforesaid texts should be 
^nskued to refer, according to the suggestion in the Madana 
1 arijata and other works, to the subject of the intervention of the 


- - cjiiuulu it miscoii- 

stmed m a secondary precept. Smritiohandrikd and Mddhava say 

taos© la ih© third dofirroe and those in the fniifth 


J* pom the tot of Satatapa, '* Some people in some countries narrow 
the scope of sapipija relationship by marrying their mother’s sister’s 
(teaghters and father’s sister’s daughters likewise,” the marriage 
of the maternal uncle’s daughter becomes proper. Although it is 
now obtained that the father’s sister’s daughter may be married 
yet Htil}* it should not fee performed, as it is prohibited in another 
text . One should not practise what is abhorred by the world 
(even though it is lawful) as it leads not to Heaven;” but it may 
be urged that it may be done, as the righteous men of the South 
do it. Hor can it be said that the texts previously quoted are 
simply eulogistic, this being not contradicted by any other autho- 
rity as in tjhe erne of the text ‘ upari hi, etc.,’ this cannot be merely 
©ttiogistic but is_ an injanotion. As for what Sititapa says : “ One 
shoO-d, after rejecting the maternal uncle’s daughter, a woman of 
Iho mother’s goto likewise and who has the same pravara should 
Pttfforni ‘Ohdndriyana’ penance,” and as also for what Mann says: 
r:H® who hss approached the daughter of a father’s sister, (equal 
« a sister, the daughter of his mother’s sister, or of his mother’s 
flttil blather, shall perform chandrayaua. A wise man shall not take 
; three for wife,” and as for what Vyiisa also says : The 

mother should be carefully avoided by the twice- 
. ftat refers to the mother married in the Gfodharva and 

ferns of marriage; for there the father’s goto does not 
defeW. Hence alone, M&kandeya Pnrdna declares : “ In the 
•fMndharva and other forms of marriage, married women retain 
the goto of the father. But in the Brihma and other forma of 
marriage, she certainly retains the husband’s goto.” Bhatta 
bomesvara, regarding the subject of marrying the maternal uncie’i| 
•a71 . . 
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daughter, says that though the Srutis are against it, ii may ho tlouo 
because of the superior authority of the indications in the Snitis, 
This, as it refers to the daughter of the brother of the fuslur r*r 
adoptive mother of the adopted son, and to the danghltn* the 
maternal uncle of a drfiei^ent caste, and as it is applic‘al)le Im mmulun* 
Yuga, is evidently sound. But still it is prohibited in tJio Kali \ aga : 
for the Aditya Bur^na says : Marriage in the same gotm mid of 
the mother’s sapindas, and also the killing of a cow, (are preiiildled 
in Kali age/^) In the M^dhaviya, Baudhayana also cenHiirt^s tiH> : 

There are five deviations from law in the South. We shall now 
speak of the five in the North. They are : dealing in wool, eating 
along with women, taking stale food, and marrying the mafc|rim! 
uncle’s daughter and father’s sister’s daughter,” Bhatta Hoiflosvara 
has shown the invalidity of the marriage of maternal nrieh/H 
daughter and the like, which are opposed to Bruti. Brihaspati also 
declares its being opposed to the conduct of the tighteous : 

Daughters of maternal uncles are married by the twice^born in 
the South. In the East, men eat fish and women delight in inconti- 
nence, In the- North, women drink wine, and a rajasmM (a men- 
strdating female) is touched by men.” Hence alone llie text of 
Matsya Parana cited in Hem^dri says : ‘^The people of the Kiirnatici 
etc., performing it, are excluded from sniddhas.” A. Brahmiin him 
also been written by Vopadeva : Brahmins should not atienil 

sr^ddhas performed by a person who has married liis imiternal 
uncle’s daughter or who is the husband of a mahidi ; likewiie 
sraddhas where flesh is not used.” Therefore it is eBtablishod that 
on© should avoid the five from the mother and seven from the father* 
In the Samhandhaviveka, Sumantu says: Among 

connected by the same pinda, connection by religious duties ccuses 
with the tenth degree. After the seventh, the right of suceessioii 
to property ceases: and after the third, the duty of olfering jiimia 
ceases; if otherwise, one ceases to offer pinda or observe impurity, 
he becomes equal to the murderer of a Brahmim” BuiapAni tliun 
lays down its meaning The three ancestors beghining with the 
great-great-grandfather of one whose father is alive are the receivers 
of the oblations, since they are the persons to whom the sriddhn 
is addressed. Ancestors beyond them up to the ninth are the 
partakers of the wipings. The performer of the sraddha is the 
tenth ; thus after the tenth, sapii^da relationship ceases.” ^ After 
the tenth ’is illustrative. By that, it should be understood that 
. during the lifetime of the father and grandfathor, sapin^a relfttioii* 
ship continues to the ninth degree, in default of nearer relations, 
ancestors up to the ’seventh are entitled to take the property of a 
sopless man. ^ The third in degree from the inheritor is the gmnd^ 
son. After him, the srAddha ceases. The meaning is : otherwise, if 
one takes the wealth but does not perform the sriddha, etc,, of the 
issueless deceased, he becomes (equal to) the inurderer of ' a BrAh*- 
min. ^To the third’ refers to the unmarried girl ; for Vasislifha iuvs : 

In the case of unmarried women, sapinda relationship shoubfljo 
known to extend to three generations,” This sapin^a relationship 
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is vrifli rc^fVrmu-^e to impxirity and not to mamage, etc. On that 
54u!)jiHO;,Mudli;it.ithi and other Southerners say that itisbecanse ofthe 
riiloH proVinmly laid, down of seven and five degrees, Suddhiviveka 
says that th is a^pplies only after the damsel is betrothed. This also 
Ircis retVrtau'o to the mother's family. Smrititattva, Ratnakara, and 
cdlH?r fhtmla works say that otherwise there would be contradiction 
witli thotcoKi of ilu3 Kiirma Purana: "'The sapij^da relationship of 
uinmi-rried w(»mon likewise extends to seven degrees ; of married 
woim.ni, i\m sapinda relationship of their husbands, thus Prajapati 
says.'^ This is but proper; otherwise on the occasion of the birth 
of a. daughior, pollution will attach to persons within three degrees 
<mly ami not beyond that. With reference to the family of the 
fatbef of the stepmother, there is this text of Sankha cited in the 
Mibikshara : " Among sons born of the same man by different wives, 
and %vho have separate relations, who have the same pinda, pinda 
lasts to throe degrees/' By different wives] begotten on women 
of different castes. Having separate relatives] boim of different 
women of the same caste. Here Vijndinesvara explains that the 
sapinda relatiotiship extends to three degrees. The Prithvi- 
ehandroclaya and S^pii^dyadipika also are to the same effect. But 
it is thus conimonted on in the Madana P&ijata. Of different 
wives] Bprtxng from different wives. Prithakianah] of different castes. 
In the family of the mother of the stepmother of a twice-born class, 
the sapintla relationship of these extends to four degrees. The 
term ^ to the occurring in " the fifth and the seventh on the 

father's and mother's side respectively,' refers to the father's family 
of the son begotten by a Brahmin and the rest on wives of the 
Ksimtriya and other classes. But this being the creation of his own 
imagination and being contradictory to other works, has no founda- 
tion ; and because Sumantu, after stating that all the wives of the 
father are mothers, separately lays down the prohibition of the 
maiTiag© of the stepmother's relatives ;" thus-: " Her brothers are 
matentaluncles; her sisters, mother's sisters; her daughters, sisters; 
the issue of these, sisters' issue." Otherwise the mention of the 
maternal uncle, etc., would become redundant, for it is already pro- 
hibited., they being sapindas. Hence alone it was explained by him 
in the Snuritikaumudi that it refers to the family of the father of 
the step-mother, where she is of the same caste. Therefore the text 
of Vasishtha should be explained as "beyond the seventh.' There- 
fore the interpretation put upon it by the Easterns alone is correct. 
It has been stated by the author of the Prayogaratna, and in the 
Smrititattva and other (Jauda works that only so much sapii^da 
relationship exists in the family of the father of the stepmother as 
1»9 hQm laid down already. So Sumantu says ; " The relations of 
the mother and the father should not be married, up to the seventh 
degree ; and others up to the fifth. All the wives of the father are 
mothers; their brothers, maternal uncles .|.:their sisters, mother's 
sisters; the daughters of these, sisters y, the issue of these, sisters' 
issue; (thei^efore these should not be married). Otherwise they 
would be making unlawful intermarriages,; ■' likewise in the family 
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of tBo preceptor The Eastariis say tliat ^ ap to tlio flflii * 

refers tp tliose in the father^s family who have passed tiiroiigli 
three gotras* In the Matsya Parana also it is stated : A woman of 
the same praTara, the descendants of the disciplei and the iiiswo of 
the teacher of the Vedas or the preceptor are proliihifcecl” ' Tlicfir 
sisters^ mother’s sisters ’ ; this, however, is not road in the Akiim* 

Thus in the Grrihya Parisishtha, after stating that thise ii« 
not improper connectionB, the prohibited connections are also had 
down: Thus, the wife’s sister’s daughter, and pateraal 
wife’s sister.” Baudliayaim also says : One Bhoukl avoid in niiir^ 
riage one’s mother’s oo-wife’s sister and her daiiglitars, paleraal 
uncle’s wife’s sister and her daughter.” Therefore even the mothor’B 
sister’s co-wife’s daughter too should not be married, becaiwe, ROtri© 
say, of what is stated in Madana PMJ4ta, it is the family of 
the stepmother.” Some others quota the text of Mann : The aiiior 
b-rother is equal to the father,” and say that as his wife is equal li> 

. his mother and consequently her father being equal to the imiteriial 
grandfether, the elder brother’s wife’s sister should not be iiarriti* 
Similarly, they say, there is sapinda relationship between the |M»i! 
and the preceptor to three degrees ; for Manu aajs : ** Of wie 
father who gives birth and of the father who gives spiritiial know* 

' ledge, the father who imparts knowledge is superior. Tlierefoiw, 
their daughter should not be married. For the t«t says : ** Th« 
daughter of one who teaches the Gayatri, a twice-born man shciiili 
nof marry ; or the daughter of the preceptor, the disciple. This 
should not be done within three degrees, even by brotherii tto/’ 
Here the authority should be considered. 

As regards the adopted son. On tiiis subject, 

Beyond^ the seventh among the relations of the fatk% mnd aliiO' 
on the side of the^ begetter and beyond the fifth ainoiig t!i© 
relatives of the mother.” Here by the u»© of the term ^ bandhtis ’ 
it is indicated that this refers not only to the adopted son but aluo 
to his issue. Haradatta says that this applies to all th# d vy lining k 
yaydoas from fhe kshetraja downwards. On this wabjeet, 
chandrik4 says: '^The meaning is ^beyond the seveiilh on tlit 
side of him who begot him by niyoga.’ ” In the Sap%dya Mk^mA 
it IS stated that this refers to the procreator. Thus, |ho 
relationship of the adopted son in the family of the proorefttor 
extends ho seyeu degrees and in title family of his mother, to fit# ; 
for 'Brihat. Manu declares: ^^The sapipi^ relttiowhip of lh© 
adopted son,, the sob bought and the real h through their pMcimtori 
and extends to , seven and five degrees ; and they beW if tl# 
gotra of the adoptive father.” By the expression ^ oa tb# aid© 
of the begettor also’ in Gautama’s text, it should ^bi, nadtritood 
tiiat It extends to .five d^rees on the side of lit fmmUm 
father and to thr^ degrees on .the side of the proteolk^g 
DO also raithmisi, quoted in Apardrfea says: shoiald 

marry beyond throe degrees m the moiher^s sido^ mi iff m tif 
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crJtor'. .id» iL ild on ft. pro. 

by Vriddha Gautania "‘tS also stated 

the rest who aw made sons b ®°a. bought, and 

“.,"»fP, '■)■** nelalon.hip .iSirto fe.S 
' fuf 1"® ^ *:be protector and not to lay down that 

there m no sapipda relationship whatever under any circumstances 

SSlL‘ "'•“‘“f tkoMaarn P^S 

II spptiw thufe tiiera ib only gome little sapinda relatiooiliiii 

q’^otiogtfe'bxt ‘ after ^he 
It explains the expression as meaning ‘ beyond 
t ree degrees m the Ime from the person who made the^mothJr of 

tho ficlopted boy liig appointed daughter/ 

refer to the 

farndy of the father of the person to whom he is given in adoption 
But ^ amatter ot fact, as the texts already cited are nbi to be 
fomd m aathontative books^ as they are not quoted by Apardrka 
and oth^, and W' the cionclusion previously arrived at is consistent 
only with sap^fimal knowledge, this view can please only those 
who have written thus. My opinion,, however, is that Lpinda 
relationship, consisting in the offering of oblation to the same pereon 
extends certainly to seven degrees in the family of the protector’ 
ihe expression ‘on the side of the begetter also ’ in the text of 
Gautama means that sapinda relationship extends to the same 
degree as in the case of the father. The term ‘three on the 
mother s side,’ however, refers to the family of the stepmother 
Hence akme is he described by HemMri, author of the Man- 
mnvtttH, Uafi^aHaand others as son of two fathers ; and also by 
Bhatto Snbwapa thus : “Even when Pritha was the protected 
V* KuHim BIiojbij, ]i6r sEpipdu rolEtiougliip to sovou do^^'roos 
in the fwify of her father Snrasena has been declared, as Gautama 
<»y« 1 ^ »yoM the seventh among the relatives on the father’s side 
side of the begetter.” The Sapiijdyadipika, however, 

' Wll®3f© tho upaiiayana oE tlis sob adopted and the rest is 

P^fpSttfed' in the father’s family, then their sapioda relationship 
ess»^^.,tei,SOTen degrees in ihe family of the father; and in the 
pyot^ive hither’s and mother’s family, to three degrees, on account 
of the presenting of the oblations; the presenting of oblations 
indicates that sapinda relationship extends to three degrees. Where 
their upanapna was performed in the gotra of the protective 
fathers, sapinda relationship extends to seven degrees in their 
family. But that is not scuiud ^ as bobo could bo givoii in adoptioii 
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after his upanayana ; for the K&lika Par&m says : “ Sons ghm ai»l 
the rest, when the coromonics of tonsure aiul the like nave been 
nerforraedon them in the adopter’s own family ere deeinmi nduj.f ml 
sons: any other is called a slave.” ‘Tliren degrees ; hero uh,. 
the source should be found out. No use oi dilating. I Ins emui.e- 
ratiou refers to damsels whose sapiiida relationship arises tlmtiigh 
their mother and father. This is common tii all_ the easu-s ; 
Viinanesvara says that sapipda relationship e.xists iii uli tlio ca.sres, 
and because of the text of .Devala cited by llaranatna ; “ tSajiipp:! 

relationship ceases after the fifth and the aevonih I roui tlm motiiyr 

and the father respectively; this rule e.stemiH to all clii.sM-*.- 
Sumantu quoted in the Sambandhatattva soy.s: Having imirn.Ml 
the father’s sister’s da, lighter, mother’s sister’s diiughter.nmiit.rnai 
uncle’s daughter, a damsel of tho same gotra with the inoihi‘r, 
and one descended from tho same Ri.shi, one Hhuuld i>.'ri..rm 
chandrayana penance. Having renounced them, lu* sln.ii!d support 
them as his mother.” 


6.— SaMSKARA KAOSTWillfA. 

Gautama says: “Beyond the seventh among tho relatives on 
the father’s side, and also on the side of tho begetter, and boyoiitl 
the fifth on the side of the mother.” It is alsu said “ 'I'luf 
daughter of Vasudeva is not permitted to the son of Kiinti.” 
While commenting on the Vartikas, the uutlior of the Nykynsudha, 
after stating that this is applicable to the adoiitod son, adds tlint 
the sapinda relationship of Kunti in the family of her fiither 
extends to’ seven degrees. On the same subject, it is staled in the 
Sapipdya Mim^msA : " Therefore it is to be understood that sapinda 
relationship extends to seven degrees in both families.” raithimVi, 
however, says : ‘ Three on the mother’s side and five on the futlicr’.s ; 
one should marry beyond seven dogroiw.” “Five on the fatiier’s 
side” and this has been commented uponby Aparirka that it applies 
to the adopted and other sons whose pinda, gotni and firsha have 
ceased in the family of their father. The Ancients say that it is 
to be inferred that sapinda relationship extends to seven degrees on 
the side of the adoptive father and to throe degrees in tho fniriilies 
of the mother and the father of the adopter. The conclusion is laid 
down in S5,pindyadipika : “If the upanayana of tho adopted ami 
the other sons had been performed in the gotra of the father, their 
sapiijda relationship in the family of the father extends to seven 
degrees; the sapinda relationship consisting in tho offering of 
oblations in the family of the adoptive father and mother extends Us 
three generations, 'if the upanayana bad betm performed in iho 
gotra of the adopter, the sapipda relationship extends to soven 
degrees. The text of Paithinisl : “ If the upanayana only had been 
performed, to five degrees; if all the ceremonies from jAtakaraia 
to upanayana had been performed, to seven degrees ” must bo 
thus construed to give effect to both texts. 
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I itis KL!i,t(!(uoufc US U) Riipinda relationship is for the purpose of 
uic! mill riji^o (il, not only the adopted and other sous but*also for 
{the logality of) connections with their issue and 
otla-r por.soH.s l.oiungiiig to the family of their father, etc. The 
(lolrmihuiliou ol iho sapiiyja relationship of the adopted son applies 
also to liis issu(,‘. ilonce alone, wliat is stated in the Madana Pdrijata: 

I sapiuda ndHiiuuship of the son of the appointed daughter in 
tiui taitiiij cif l.iio mother ol. the adopter of his mother extends to 
ilii’<H‘ do^roos; td the son of adopted son in the family of his 
is live degrees” should be commented upon as applicable 
t<i the issue of the adopted son, as already laid down. 

t , . :■ 

♦ . ■ .. ■ ■ 

7 him 8 Samskaka Mattikha and 'Samskaka Bhaskara. 

Those only repeat what already appears in the Appendix on 

this subject. 


9* — Madana Parijata. 

Now^some describe sapinda relationship thus : it is the connec- 
tion^ net lip in tlie act of one’s offering rice-balls^ of the propositus 
as ill© giter, of tho father, grandfather and .the .great-grandfather 
(of the propositug) as tho persons to whom the rice-ball is offered, 
of the father, grandfather and tho gx'eat-grandfather of the great- 
grandfather as the patakers of the wipings of the oblation, of the 
wives of the propositus, as performing the oblation jointly with 
tlioir husband, and as producing the same body, of the wives 
of brothers (of the propositus) as mutually producing the same body, 
thus (the relation) between the propositus and his ancestors to the 
seventh degree, some of them being the persons to whom the rice- 
ball is offered a,Bd some others being the persons partaking of the 
wipings. 

They also cite tho text of the Matsya Purana (in favour of 
tlieif position) as to the sapinda relation of tho giver, C3tc* : 

Ancostors beginning from tho fourth in ascent are partakers of 
the wipings of oblations ; those beginning with the father are the 
receivers of the oblations ; the seventh in degi'ee is the giver of the 
oblation; (therefore) sapinda relationship extends to seven 
iigrtes*” Here, they should be asked the question whether 
fewtiesfe of assumptions or multiplicity of assumptions is preferable. 
If (it be answered that) multiplicity of assumptions is preferable, 
then the abovementiooed rules alone hold good in the interpretation 
of the word 

If fewness o! assumptions is preferable, Then w© say^ thus. A. 
Bfipinda is one wln> has the same body. Such relation is sapinda 
reiafcioin Such relation is produced in sons, etc., by connection 

♦ 
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through particles of thesaiuebodjj^ and in wifts^ etc.^ awl hrotliors 
wives, Itc., by beiug united in the act with persons coniieiiltsii by 
particles of the same body, .Thus^ only thro© priridplea are 
accepted in the interpretation of the word, Thini j'oii lliiiik tliiw ; 
that there is no multiplicity of assuniptionsi Boeing tlisfe tliori? arc 
only two principles, viz ,^ connection in the act of ofloriiig tin* hiiiiio 
rice-ball, and connection with. persons who are ciiiincjcfcofl in fJioiii*! 
of offering the same rice-balL |If yon say then oi oiir side 
also, there is fewness of assumptions, as there is only oiis priiic?ip!i 
employed ; and that is, connection through particles of tlie ispie 
body ; and this connection by particles is in the case of th® falboi% 
etc., direct and in the case of the wife, etc., is direct or iiidirecl. 
Thus there is fewness of assumptions^ there being only on© 
ciple* 


Multiplicity of assumptions is censured by Ackirya; ** We 
prefer that alternative which requires fewer assnmjitiotis* fiot that 
be well-established of either/' Thus argued, this word is a propc^r 
name though it has a meaning, like the word pankaja flotiw). 

' Connection thrcmgh particles of the body is alsii heiiri of in 
the Sruti ; One is born of oneself '' | and also yon are born as 
yew issae/^ ' Likewise in tbe.Oarbhopanishad : Tfaw body i$ maflis 
of si%isheaths, three (inherited) from the father and three from the 
■mother; boue, tendon and marrow from the father, ami skim, Ittli 
and blood from the mother/' 

Apastamba also : The same man born of liimielf feecomei a 
separate object of perception/' 

This is, however, the meaning of the tmt of Mateya Purina : 
Ancestors from the fourth are the partakers of the wipings ; 
the fourth is the great-great-grandfather (of Ih© propow^ii) ihe 
three ano^tors from the great-grandfather are Ike piirtaktre of 
the wipings, i.c., receive the wipings of the hand of their dticeiiil- 
ant ottering the rice-ball. Those beginning from the filhor lire 
sharer^ of the rice-ball (t.e., are the persons to whom ih© rice-tMill 
is offered): The seventh is the giver of the pitiia] h© who cifforf 
the rice-ball to them is the seventh in degree, Siipif|a ralktiotwhip 
extends to sevw degrees. It is in effect said that *apip|a rokthili- 
ship coyers these seven persons. If it is asked if partoWiif of llio 
'wipingS, etc.,^ spoken of before, are not sourcot off s»pt|tia relation- 
ship, we say mo; for then the fault of" laalfeiplioity of gtiiUBp- 
tipns before spoken of will, resuli Therefore what wo laid is aloat 
proper. 


On the qu^ito of liie mtmt mi. natere of rflutfoiiiifft, tflrfe nito 

m ^ 
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'I'liH ORDiOR OP PERSONS BOUND TO PERPORM 
THE 1-UNERAL RITES OP THE DECEASED. 

Vaidyanatha Dikshitiyam. 

, ' ■ , ■ ■ ■ ■ ■ ■ 

Hfunantu tluis mentions the persons bound to perform the 
riten, HUidi as cremation^ etc. The aura sa son should 
, xr*alcmHl 3 f perform the obBO(}uia] rites of his deceased mother and 
father with proper mantras,'^ Jamadagni thus lays down the 
manner of performing the obsequies when the son is unable to per- 
form them. The offering of rice-balls and libations of water to the 
deiM.^as 0 cI father must be performed by the son. Even if unable^ the 
son must do the cremation and somebody else must complete the 
rest/^ If there be a number of aurasa sons, the eldest alone should 
perform the obsequial rites of the fathei\ '^Whatever is done by 
the eldest^ not divided in respect of property, with the consent of all 
the rest, shall bo deemed to be done by all of them.’^ So says the 
text* ik mother Smriti says : The navasrdddhas, the sapindi- 

karana^ and the shodasa srMdhas must a.ll be performed by one and 
the same person, although they are all divided from one another.^^ 
The Chsndrik4 says. — ^^The aurasa son alone should do the crema- 
tion, ate. Where the sons are many, the best of them in quality 
slioiikl do it ; but if of the same quality, the eldest alone should do 

But Bishyssringa says: ^^Of the sons, whoever is, the ..most , 
beloved of the father, whether he be intermediate, youngest or 
eidoftt, ml! (funeral rites) must be done by him alone. Where all 
the sons tvere hated by their deceased father, his wife, the brother, 
the daughter, even a friend, etc., should perform the cremation, and 
other fitiierid rites of the deceased/' 

Jamadagni says : The cremation, the offering of rice-balls 

and libations of water must be performed by the eldest son. If 
unable to do them himself, he must have them all done by another/' 
Oomme/niary : — If the eldest of all the sons is unable, or not near at 
liMid, the eldest among the sons present , at the spot must do all 
these; for the Srutis say 'The eldest by birth must perform the 
father's obsequies/ Some say that the expression ^ eldest by birth' 
biarg a different construction. If there are a, number of sons born 
of different mothers, he alone who is the eldest by birth must per- 
form the father's obsequies and not the son of the first wife ; for 
aB texts contain the expression ' eldest by birth/ Maiiu says : "Of 
the sons, and especially those born of wives of the same caste, the 
fact who is the eldest is determined with. regard to the time of birth 
and not to the order of their mothers. Even the holy books call 
Mm eldest, who is born first/' 
a72 
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Anotlier Smritij however says: ^‘^Whatlier tlio eliienl or tlio 
youngest, the son of the first wife should perform the frorriiitioii of 
the (father^s) corpse. As crett^ation is the most imporiiiiii of tlio 
rites, the son of the first wife should be held the ehlcN^. Anoilirr 
Smriti says; ^^If a person has two wives and hoiih, the sstiiui nmii 
should perform the obsequies of both. In the event <d tho doath ot 
the father, the son of the first wife should be regardeil tm llm ohloHl 
soB.^^ Oow?w 6 ?i» toft/ .•'-^The expression son ^ of tlie lifHfe \^ifo 

means ^the son of the wife highest in rank, i»B»f the koii of ilict 
wife of the same caste’ ,* for otherwise there wilt be a conflict wilfi 
the text of Manu, ^of sons of the wives of th© cailti, etc;’ 
Accordingly, Baudh^na also says that the son born of the 
the same caste is alone competent to discharge the 0 blig 4 ticwi in- 
curred by his father, etc, '"Let a man, having controlied hk 
senses,, beget children on wives of his own cast®. Having propiti- 
aied the Kishis by studying the Vedas, Indra by saerificOi. ^anci lb© 
manes by his sons, he rejoices in Heaven freed from all oMigafcioiiA* 

. Gommen^tarn s—Tke eldest aurasa son by another wife ih0iildp®i|<>«« 
the obsequies of the father alone and not that of his ittpiiolhcr, 
being born of another womb. The son, though the yoiiiigf»% mtiil 
himself perform the obsequies of his ownmolher ; forthiSrarili wiyi: 

Tbp; aurasa and the kshetraja sons must perform the obaequiei of 
theiv and in their absence, sons born of her 00-wif#*^^^ The 

Smritilatna says that, ©van where there is a son by a oo-»wif% tliio 
husband alone should perform the oramation and otiir 
^'^.^'Wheraof wives of the same husband, one diissonleis, thf h»s*» 
baud alone ehould perform the funeral rites ©von »fioth«r 

wife has male issue. In the absence of the hiiiband, th# iwm by 
the co-wife is certainly bound fto perform the rit«), aiid in hi» 
absence his sons, and of them the one present at the ipot m pre- 
ferred to those absent/’ Oommentary *This mil© of preferring the 
husband to the son of a co-wife applies to casoft whore tiier© m 
stridhana to be inherited. Otherwise, it ie said, Hit %m 0I t ai*wifo 
alone should perform, the funeral rites. In the , matter of iiihurit- 
ance, Manu says : Where th© marriage is of tk% Brdhiiiri, the 
DaiVa, the Arsha, the Gindharva, or theTriJSpatya fortii and tlli^ 
woman dies ' childless, the husband alone takes her pr0|iifrtj/’ 
V^jflavalkya also says ; ^^The stridhana ol a ehilil«i womaa goes 
to her husband, where she has been married in the first louf fcrntin, 
such iB' Brahma, ‘etc. Ifmameiin the other foiirforo%it goe» 
to the husband where he has only daughtew/’ Ommmimy 
Kdtyiyauu.sa^s that where the’ marriage I»s bten itt tie Astirii, 
and the following forms, and where there ji 10 properly to W inltefit- 
ed, the son of the co-wife is the first "to perform lli# fitiW. ■ Tlit 
aurasa’ son must perform the funeral riles of Ms own aiotlier^ aai in 
his absence, the son of the co-wife and othw ioiii kihitfiij*, 

In the’ absence of them' aU,. the husband, mi ’in hit §!§#»% thi 

Sapipdas must perform.' the funeral riles of ’’the 

Another Smriti says : The son of the co*wlfi'| . ti# Hkihttraja ^ii, 

other sons, and the husband should perfom |he -fqiiittl yitts of lhf 
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docoMod soilless woinaiij every one in tke absence of all mentioned 
before liini. Maiiu also says: ^^Ifj among several wives of tbe 
sanit; man, one is the mother of a sou, then, according to Manu, all 
fht'su wives are mothers by that son.” Brihaspati also says: “This 

i. s Um rale in respect of several wives of the same husband— if 
iimung 1 1mm one is the mother of a son, that son is the giver of the 
pinda to thorn all.” Gautama also says: “All the wives of the 
fatimr are motiiers.” Gommentary ; — Some maintain that the texts, 
“ though another has a sou, still the husband alone should perform 

j, !m ubsn<jiii<!s, etc.,” apply in the case of awife of adifferent caste,and 
that, the texts ‘ the aurasa son born of her should perform etc., are 
intended to show that the son of the co-wife should be perferred, 

, and apj^y in the case of wives of the same caste. Others, on the 
other liand, contend that, as there is no clear and direct authority 
upon this point, the determination of the order must depend, 
according to the text ' he should perform who takes the property,’ 
on tbe fact of inheriting property or otherwise. Others yet contend 
that, as the text ‘ sputr^iv^ ’, etc., applies only to oases of women 
having no issue of their own, and , that there is no reason for 
preferring the son of the co-wife while there are grandsons, etc., of 
tbe deooasod woman entitled to take her property, considering the 
Brnriti which says that he who takes the property is the giver of 
the pinda to the deceased. This is said also in another Smriti, 
Alti«>»|fh the co-wife has a sop, the husband should perform the 
funeral rltw of his wniess wife. In-the absence of the daughter’s sou 
«t)d tbe hnsband, the son of the co-wife should perform them.” Com- 
etwterf r— The meaning of this is that in the absence of the hus- 
band and the daaghter’s son, who would inherit her property, 
the sou of the oo-wife should perform them. This rule applies 
whore there has been a partition. If undivided, the son of the 
O0"wifo certainly takes precedence over the daughter’s son. In 
the pbseuo® lof the son, etc., the husband should perform the wife’s 
obsoauies; and in his .absence, the daughter, On this point, 
B«ikha says,{ f' la the absence of sons, the husband and the wife 
shoold each perform the other’s obsequies. Where one has a 
daoghtwbntno son, she alone should give the pinda.” CoOTwiewfavy,-— 
3!!he meanhug is thaf in the absence of the husband, the daughter 
;eiiOiOld f orfpntt the mother’s obsequies ; and in the absence of the 
irlte, the lighter should perform the father’s obsequies. The 
,ri^t to inherit her father’s property is thus spoken of 
,|»jr fiwA : “ The daughter virtuously begotten inherits, like the 
itOft, tbe property of hersonless father.” ComweTCtaryj—Thedaughter, 
jSlpwW :«nd unmarried. Another Smriti says : “ As is one’s self, 
^dsiopo’ii son. Tha daughter is equal to the son. While she, his 
how can another take his wealth ? ” On this point 
" obplond that from the Smriti which says; “The son must 
(perfdl(l»:*he father’s siAddha, and in his absence, the wife, next the 
■danghterib «on who takes the property, and after him, the brother 
.and his son,” and from tbe order of .persons entitled to inherit laid 
down in the Smriti : “ Tbe wife and the daughter, the parents and 
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the brothers accordingly the wife and. the claiightt'fH tuike pro* 
cedence over the daughter's son. But others tiuiitituni that tlic 
daughter’s son takes precedence over the wife and tlu' daughter, 
on the strength of Vishnu Smriti which says that the daughter’s sons 
should be regarded as son’s sons and on the strength ot custum 
observed by wise men. In the absence of the dangliter, tlio brother, 
etc., is the performer (of the obsequies). “’I’ho brofiier born id the 
same mother and his sons should perform the obHHjuieK of tin- 
deceased brother. In the absence of these, the brother born ..f u. 
diSerent mother, and in his absence, his son should {Kirform tlw 
same .” Another Smriti says: “Of the wife, the brother, his sou, 
the father, the mother, the daughter-in-law, sister, the nephop”, the 
sapindas and the sodakas, the one subsequently nfimtlB is, in , 
the absence of all previsusly named, according to the Kriitis, the 
giver of the pinda.” Vishnu Purina also says : “The sou, tin; brot bur, 
his son, the wife, the mother, the father and the disciple, oven in 
the absence of property, should perform the funeral ritos of tlto 
deceased.” However a text of Manu says that if among several 
brothers of the whole blood, one has a sou, then all those bmthora 
axe, according to Manu, fathers by virtue of that son. 'I’his text has 
been commented upon by Vijfiinesvara and others, as laying down, 
not that the brother’s son takes precedence over the brother, but 
that while there are sons of brothers, none else should be adopted 
as a son. Some contend that on the strength of Katyiyana’a 
text : “ Of the sonless man, his wife of good family, or donghtom, 
and in their absence, the father, the mother, the brother and bis 
sons are mentioned (as heirs)”, and of the Smriti laying down the 
order of heirs as “ the wife, the daughters, the parents and tho 
brothers,” the parents take precedence over brothers, etc. Others 
maintain on the strength of a number of texts already cited, such 
as ‘ the wife, the brother, Hs son, the father, the mothor etc., tho 
brothers, etc., are entitled to precedence over the parents. But there 
is the text of BaudhSyana which says : “ Neither tho mother nor 
the father should perform the funeral rites of the son. Nor the 
elder of several brothers, the funeral rites of the younger.” Th(,*nj 
is also the text of K4ty4yana which says : “ The father should under 
no circumstances perform the srdddha of his sons ; nor tb» elder 
brother, of his younger brothers,” Another Smriti also says : 

“ The father should not perform the srdddha of the son, nor the 
elder brother, of the younger.” All these texts apply to eases 
where the person primarily bound to perform the sraddha, such as 
the sou, the younger brother, etc., is alive; or they may apply also to 
oases where the person so hound to perform bears no good will to 
the deceased. Accordingly, Baudhiyana and Devala say : “ Tho 
funeral rites of the father must he performed by the son, and of the 
brothers, by the younger. The sister’s sons may also perform tho 
funeral rites of the maternal uncle dying without male issue. The 
father should not perform the funeral rites of the son, nor tho elder 
brother of the younger. It they do it out of affection, they may do 
all hut the sapin4ikarana rite.” The Sangrahakdra says Ihrt if 
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§mm III) iioliocly oko fco perform (0?eB this .sapindikarana) should 
ba I'Mfrtorrnoil by them. the ahsence 'of any one else^ even 

iho CatliBrj ilso mother and the eider brother should perform the 
feiafiiii4ihiiniria,” Amitlier Smriti also says: ^.'^'In the absence of 
aii even thc^ fatlier or even the elder brother should perforin 

the ohAi,»i|uie8* The alder brother should do so especially at Gaya.^^ 
SrriritisaiTOan’mchcliaya thus lays down the sin attaching 
in thr omisnion ho to perform: ^^The father, the elder brother or 
evon the mother must perform the funeral rites of a person who died 
ieu-ving no other relatives* Otherwise great sin will be the result. 
This IndieaieH that whore the father and the elder brother are 
both^iUivOj tho father being the nearer must pexi'orm the funeral 
rltoHj a?ld in his absence the younger brother. When there are 
many younger brothers of the deceased^ the next younger brother 
and not one more remote should perform the funeral rites; for 
Matm ami others say: Ho who is the nearest sapinda, etc.^^ The 
Sinritiraliia mjn that while the father is alive/; one should .have 
the obseijuies of brothers^ etc., performed “ by some other person. 

rules in reference to the dead body/ the' sapindikarana, and 
the anniversary of the brother, etc., must be performed by some other 
while onek father is alive.^^ The order accordingly is : — the father 
ami the mother in the absence of the brother and his son, the 
daughier-in*law in the absence of the mother and the father ; in her 
ftbsoncei the sister, younger or older; in: their absence, their sons, 
in the absence of the sister by the same mother, the sister by a 
different mother ; in her absence, her son ; next the sapindas ; next 
the fiamanodakas ; after them, the sapindas' of the mo:ther ; after, 
thorn, the sainhnodakas of the mother; in their absence, the sagotras ; 
next the disciple; in his absence, the ritwik; after him, the pre- 
ceptor ; in his absence, the son-in-law; and in his absence, a friend. 


APPENDIX C. 


IMPUBITY. 

VaIBYAKATHA DlK8HIflYAM» 

On this subject, Sankha says “ While iiripurity wie 

should abandon gifts, acceptance of gifts, hotua, study of the 
duty to the manes and the ofiering of oblatious to the deceatJed, 
The meaning of the word ‘impurity’ is (thus) laid down in tlio 
SmritiOhandrikfi ; “ By the word ‘impurity’ should bo uiii?,orSto 0 d 
that blemish or sin which on the occasion of the birth or death of 
one’s sapiijdae, renders one unfit to perform gifts and other acts,” 

Daksha enumerates the different kinds of imparity That 
lasting until bathing, that lasting one day, three or four day«, also 
six, ten and twelve days, a fortnight, or a month.” 

^ Y4jnavalbya Jays down where impurity lasts till bftAiag ; — 

“ Itoipurity is declared to last till bathing in the case of ritwiks, of 
sacritiffers, of those engaged in sacrificial rites, of those who give 
food *0 travellers, of those who have commenced apy rites, of doiiow 
•of gifts atnd of parsons who have realised B»ahman;and on oo<m- 
aioES of :gift, marriage, sacrifice, battle, when the country is over- 
itoiken by a.fjalswwty and in great distress.” Imparity lasting till 
'tething] .poilfe^ipn attaching to one only a»tfl he bathes } according 
;ta. the -text iof-Aigiras i— “ The .pollntioii of a wan to be purified b^ 
•bath -eontt»pe»;:<®lil the relatives of -the deceased bathe -with their 
clothes.” . 

Par&ara says “ Impurity is declared to last only till bathing 
in cases of death from falling from a great height, of death from Wro 
or of death in a foreign country; as also if a chUd or a sanyddn dies.” 

if a sanyasin dies, his sapiedaa become pnr© by bathing. On 
this subject, Vy4sa says “ No impurity is Md down by fcho vir- 
tuous, for permhhent students, hermits, ascetids andBraJimaioliarias ; 
so also if an outcast dies.” 

It is, stated in Sangraha « The motheriin-kw, tho fathor-in- 
law, the brother-in-law, the preceptor, his son, the ritwik, and the 
purohit Will be purified after bath k the mwie of the death of those 
to whom they are so related, {i.e, son-in-kw, etc.). 

Vriddha Tajfiavalkya says t— « One becomes pare by bathing, 
if one’s friend, one’s son-in-kw, daughter’s son, sister’s soa, wifek 
brother or Ms son dies.« In the case of the death of a friend* impa- 
rity lasts till bathing, only if not present at tibe death. Bat « h® is 
present at the deaihj on© day’s pollution k laid down. Impuritf 
lasts till batHng, in the case of the death of the daughter’s sot and 
sister s son, if' they reside in foreign countries attd 3 they are not 
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initiatea ; hocauRo pollution for a day arid a half is ordained if they 
wore living near. I'ho brother-in-law should bathe, if not near. 

ranisara says “ Impurity is declared to last only till bathing, 
in cases o! doiiths during famine, or when the country is overwhelm- 
0(1 by calamities.” 

Tho iijoaniiig is that if one dies dflring famine or when the 
country is in a state of agitation, his sapipdas become purified by 
bathing. 

On the subject of (impurity consequent on) suicides committed 
voluntarily, Parfaara says : — “ If a child, a person residing in a 
£on%tv country, or an outcast or an ascetic dies, impurity lasts only 
till bathing ; so also if one voluntarily commits suicide by drowning, 
by brnmiiig or by hanging from a height ”. 

Panisara lays down pollution attaching to the mother conse- 
qneat on miscarriage, etc : — “ If miscarriage or abortion occurs, the 
mother has pollution for as many days as the months of pregnancy.” 
The meaning is that if miscarriage or abortion takes place, the 
mother should observe pollution for as many days as the months of 
pregnancy. If this, however, occurs between the fourth and the 
seventh months, the pollution lasts three nights. The same author 
lays down the distinction between miscarriage {srava) and abortion 
(jpdfa ) : — ■* Miscarriage will occur within the fourth month of preg- 
nancy and abortion in the fifth and sixtti months. In case of deli- 
very after the seventh month, birth pollution lasts for ten days.” 
The meaning its that if a mother is confined after the seventh month, 
the mother has birth pollution for ten days. Yajnavalkya says : — 
** Imparity arising to the mother for miscarriage terminates after 
the lapse of as many nights as the months of pregnancy.” 

Daksha lays down pollution for the different castes : “ A Brah- 
min becomes purified in ten days, a Kshatriyri in twelve days, a 
VaJeyd in fifteeri'^days and a Sudr4 in a month.” Yrijnavalkya 
also says A Ksbatriyri should observe impurity for twelve days, 
a y»il^ for fifteen days, a Sfidr4 for a month, but a virtuous one, 
for fifteen days.*' Virtuous], who is intent on serving the twice-born. 

Mann lays down impurity in the case of samanodakas : — 
« Samln^akas are said to become purified, in three days, of birth 
poHotipn.” Pai^ara says “ BiAhmins become purified of death 
wMutiofi in three days.” " Brrihmins” : after this “ samdnodakas” 
Is understood, So also Jabali says “ Sapimias are declared to 
become purified in ten days : sauiSnodakas in three and gotrajas in 
‘;#® day.” Bevala says : — “ Three days have been laid down for 
-l^mdnoiIakM and one for gotrajas.” Brihaspati also says “ Sapiii- 
dae become purified of death pollution in ten days, sakulyas in three 
and gotrajas by bathing.” Sakulyas] sam&nodakas. The bathing 
said lotrn refers to death pollution ; for on ocicasions of birth, the 
sagotras need not bathe. It is stated in the Sangraha On 
occasions of birth ov death^ a samauodaka (should observe ini* 

% 
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purity) for tlireo days ; tut lie. becoines purified by batliiug if tlio 
deceased died before upauayana.” The nioatiing is that ii tiio 
deceased died before his upanayana was porforniotl, fcho saiiiAui)- 
dakas are purified by bathing. 

If the adopted son dies, both the natural and udoptivo fui hers 
should obserye impurity for three nights ; but tho siipisidiis of oil Iter 
of these for one night. If either of the' father.s dio.-j, llio udoiUi-.i 
son should observe impurity for three nights, niul jf a sapipda of 
either of them dies, for one night. Souio are of (ipinion ihnt. tlu*.! 
refers to the adopted son of two gotras. Hois the adoptfd soit of, 
two gotras who is adopted after upanayana. Ko al.'^o ir. is luid duw u 
in a bmriti : — “ He whose upanayana wa.s cplebrated in the gotni of 
his natural father is of two gotras.” It is also laid dosvu in ffno'ther 
Smriti : — “ He whose gotra is not known is considered to belong to 
the gotra of him who performs his upanayana ; but if hi.s gotra be 
known, he belongs to two gotras, like tho adopted son,” 

Manu lays down the impurity attaching to married daughfora 
when their parents die : — “If it be a-sked what impurity Httachos 
to married daughters when tlieir parents die, Bhagayau Yama says 
purification will be only after the lapse of three nights. ” If parents 
die, the married daughters become purified after three nights, Tiio 
particle ' eva’ indicates that even if tho married daughteri die, the 
parents will become pure only after three nights. 

On the subject of the death of the daughtor’.s son and others, 
Vriddha Manu says “ If the daughter’s son or the sister’s son dies, 
(before upanayana) one should observe impurity for a day and a 
half ; if they die after upanayana, one should observe iro^uirity for 
three nights ; thus is the law settled. If tho daaghtor’.« son or the 
sister’s son dies after upanayana, the maternal gratidf*thor and 
grandmother, or the mother’s sister and lirother .should observt* im- 
purity for three nights. If they die before upanayana but «ft«T 
tonsure, the impurity lasts for a day and a half; for it i.n stated in 
the OhaudrM that if sister’s son, etc., dio before tonsure, the mater- 
nal uncle etc become pure by bathing. I’akshini] ; the meaniiig i.s 
that the maternal grandfather and tho rest should .spend a night 
with the day before and after in impurity. Thus also, a.s it i.^ de- 
clared that the mother’s sister and brother should observe impurity 
for a day and a half if the sister’s son dies before upauayana, it 
should be understood that if they die before upanayana his impu- 
rity lasts only till bathing. If maternal grandfather and others die, 
the daughter’s son and the rest should observe impurity for three 
days, ho also Brihaspati says : — “In the case of maternal gruud- 
father, preceptor and a Srotriya, impurity lasts for throe days. ” 
Here, preceptor, means one who, though not a sapiijK|a., performs tho 
upanayana and other ceremonies; one of the following doacription — 

“ That twice-horn who, afe initiating, teaches one the Vedas 
together with the law of sacrifice and upanishad he is known as 

(Sth7v?iir“^^*”^' ” 
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I I'*., germpally suhjeet to linsbtmd’s oi»ir,rol .hirin.' 

env.'riii|.(j, I, H.0,J4S, iW : n, -141-2. '■ 

liiii. iiunlii.iMl liuH no jiowei- of, over wife’s Stridhaii e.iifopL iu tiiii.' 
..I distuv.m .-I, 1-,!). Ill, 150-1.262, 847i 11, 30. 32. 123, 1!»0, 257, 

S^>^Ml:5 VO a woiitan^s k4riHmea any powei.' ln-*r {Stridha]!- [ 
«»*i, \ I i, ; II, 81, 125, 190, 442, 499, 580. ’ 

^ s 4Mn } M n,dif.s of fath< rnnd son in. f. IS, 67, 69,144. 255 

824; H, 115, 162, 324, 474^,^^^^^^^^ ' 

, risilit-; f4 father ami son in, under Dayabhaj^a. I f, 9 

4<mbi(. .ski re of father in, II, It 20, 145, 165.^ 
inwsps by rpprpsentatlcai,^^ 

• # • feprosonf-ntion wo, see with great "rand son, ], 253*4, 324 

■ ■ 11, 327. 

100*8 riglifc to partifciuu, v.ot Ihnited by father’s ohoioo, }, 
18,67,144,255, 324. ■ • ' . 

■•'oli’H right to partition, at his will under Dayabhaa'a, .! 1, 11 , 
shares allollod by father must be equal, II, 16, 20. 

,1 bidm**d, 1, 56, 109, 149, 258, 261, 344 j 11, 29, 39. 123, 196,255. 

44a 530. 

flrvolufioti of. j. lU-2, 264 ; II, 39, 192, 445. 

Umuhiii'a oat* of the SfibKldiary sons, I, 32, 159, 271 ; II, 350. 

ti*Hjr\iK}t oAf'oirfi,!., * I, 74, 159 ; fi, 66, 215, 263. . ' ■ ' 

!a>w' obsolott?, I, 272. 

4 \ niff \'i \V£H To rfiiso itp iss’.io. 

now prohibiital, II, 354, 

--foTus of marriage, I, 90. 150. 

\m f fir.- A'f’e llarmil . 

\srft\ -foTui of marriagr, I f, 40. 

\nn-ii or logitifimte son, I, 159 j II, 2l2, 2a3,.350, 518.' , ■ 

tVAniKA ■'fkdiaed, '] f, 129. " 

d<*yoiii!hni of, If, 32-34, 129, 131. 

IlKrEfo in:a has to property of, I, S9, 115,' 155, 269 ; IX, 121. 529, 

Hi I Ito I ai.jH.iiifr- ’Whothor eligible for marriage, I, '59. ■ 

Bum*, ** Bxdjwion,” 

Hi.n*; oiO'fo?- tuki*s baok prosant.s made to the bride if she dies before marriage, 1, 
59, 115, mi IT, 529. 

Ibro’' fn srn ^'U'‘cred to tin property of a maiden, I, llo, 269, 346 • II, 34, 259, 529. 

the Sulka of iheir Sister,!, 57, 115, 152, 269, 346 ; II, 259, 529. 
are hoirs of a woma.n married in a disapproved form, I, 57, 114, 152, 
2fM;iX, 529. 

„ IfiitiatioE or uninitiated, I, 22, 74, 237, 328 :5 11, 28, 151, 179, 249, 334, 
4S2, 516. 

f .UTL -'rimfrlage between persons of different castes formerly allowed, 1,272. 

■ ,» ' , -o / . " ■ . " ij ' ' ■■ now probibited, I, 272. , 

„ similar cfiiange in the law of adoption, I, 77, 85, 272, 36S, 381, 396, 424. 

CitAM'i I V“"*'imL't*Haary wiiere a woman claims maintenance,,. I, 37, 97-8, 107 ; II, 78, 
266, .382, 465,536., 

or suews&i.iii to a male as a- widow, I, 36, 44, 96, 1775 277, 333| 11,' 
76, 110, 231, 266, 374, 506.b . 

,, (ivun fur taking womau’d, estate II,. 191, 273, 466, 443, 499. 

s, whether uuccB-'ury th>r daughter, I, 45 j II, 112, 267, 411. 

„ 0ub*.‘ quFiit want of, does not divest estate once 'Vested, I, 44. 

f!o--iiiAiiKiis rights (4, II, 154, 241, 465, 488, 511. ' 

IhtriA II o>i A, Adoption.” 
lUimM.M i, 31, 159 ; ]|, 361, 519. 
lbvrnti5iA--i, 31, 75, 159, 271 ; 11, 363, 520. 

Dkaf ash iirMB.—bbje .bxelusion. ” 

lb;ii 1 H -«io 1)0 paid by stois aud nrui’s sons, I, 154, 179, 2S4, 347 j II, 390, 407, 456. 

„ of woififut, must be paid by sons, I, 12, '5.8, 135.' ' 

rnii-t hi* pniti by tho.so who lake the estate, X, 58, 73, 188,243,267 ; II, 390-i. 
^ „ fiia-t, be lujkl oil boi'ore a p!)Tdtion,I,86, 129, 228 ;■ H, 8, 151,181525,313. 


IT 


BkGMMTION FR'tM (jAsTK— a bar io 1 , ^ 1 -. , , 

Divesting OF Bstatk— not by 

or subsuqufni UiHabiiity, L a L 
l)isKAB»-'-- 5 i bar t(» siHJcessbti, f, 53, U(js 
Disoualikikb ItEiE— cunnot udopi, 1, o4, w*., rif^. 

not on liticd to a Bbarr. ‘M ^ ^ 

Distkess,— H usband tnay tiso wife’s Htndbui wlir*!} in, i. 5!^ Ill hd- I , 

126,190,257. 

jj what constitutes, -I 2 b 2 . 

DuMB.—iScc Exciusion ” ir -it,, 

I)vvAMU 8 nyAYANA.--M'eaBing of term, f, 27, Hi , Difi Ml *ii v 
two descriptions of# I 4i)H*Us. 

„ share of, with after-born so»M. 'l-P. ^ \ l ■ 

” funeral cepemonies to the porforw«'d t>y . 1 ? ^ * 

may inherit in both him Hies, 6 Ve , . ■ 

„ miiKt observe impnnty in kith families, I, 411, 

: :’jj only son .may he tahem as# 1, 4BS. 

: Bebest SbN\— Who.is deemed to be the, If# 2#, : 

„ entitled to a special{slmra on partition, I, 228, 234), 321 1 1 Hi l*U;i4b 

: j, , /-not on partifeicm after re*nnionM» M 
^ ^ .Bee. ‘^Adoption” ■■ ■ . "'■ 

Escheat. — M aintenance a charge on estate raken by, L 41, W, 2il8, ilW ^ I L 2I& 

„ no right of# to estate of a Brahmin, I, 41, 4i, III b7, !«2, iHln r^l, 

II, 78, 118, 188, 283, 269, 898, 424, 604, 5li1, ' 

„ right of, to estate of one of the othrr threocdsnsfif, I II, I0. i7, Iw2, Itt, 
298, 336 ; n, 78, 138, 233, 2611, 425. 383. 

Exclusion — from inheritance, I, o8*55, 116*8, 186-hj 8l2di, 

1 . -Who are ©xoMed, I, 53Ml6,m 23k 3-11,448 ; II, «*I4, UrA l*.\ 

. 241), 461, 433, 536. 

„ Defects of the blind, deaf and diunii rount hr I, 3*1 . II *41* 

133,250,401,484,580. 

„ . Whether same rule in case of iii»rilfy, I, 5*1 

„ Entrance into another order, t, 36, 38, llfl 1^7, 239 ; I f. 44, I&l . 

269, 4G1, 537. , 

2. Kulo applies to femalos disqimlihed f, 14, 110 ML 102, 137 » 

t3. .Disability does not exclude heir of diiqiiii|lll*?tt L 54, till. 

118, 137, 242, 842, 44B ML 40, 134, 170, 2m «, Ul, 
n Except when hoir li,an adopted i»iii 1, II. 342, 441 , 11 

„ ' - 408,537. 

Or a widow, I, 342, m j II, -ii, IM, 517. 

4. Disqualification is removed by removid of ilkftbOitf, L '*A IL 

462,537. Jt I » 

Inheritance already veittd not opeiitd fi|i, I, $1 M i* # 11 , 

5. Disqualified person shoald be mainteiicd, L IS* 117, liil IIH, » 12 ; 

II, 44, 184, 176, 230, 462, 481, 337. 

» . Except ont’-casto and his Iwne, 11, 45, 177, tm, 

» «^haite, I, 34, 111, 24% 3*1| li, m, IIL 177. 2 ^ 

464, 337. 

» Wsdmighior,!, 34, 111,241, 842| 11,411 111, m> 

464, 337. 

lATilSE. Sco Adoption, Alienation, Ikrtitloa.*^ 

Fee.— W hat is, II, 40, 

FjcMAi,K 8 -in|^aMty I. HO, m, 166, 288, 1!6!>, m, m i li, 17ti. 

„ capacity to perform I, 38. ?», 08 . if 3,5 as;, 

” . ^ JJatta Homam, 1, 78, 70. 

„ no right of independence, I, 4% 79 « II, 

I’KADD-of^olSZw b. I H W 1 « I, «, #31, 

FTOELn LSonTm ’ nX5 5'8k^ '*»». I# 2«, »a ) II, 158, iw, *57. 

oZa^Tr™ of «. 

GBANDCHaDBEN-tak^raEdmottOTWdhMv per atirpea, 1, 57, UB, 153, SB8, 274., 

Gkandsons-'-Ho partition by, when 'l*atiher aJive, 11 ^ 2S^ * 

• 
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AN;t« <,5rj*;A'»*(h.'.ANi,)soN-“-inc!tidoa under terra “ issue,’’ T, 34, 253-4, 324 
350, 423 ; TI, 75, 100, 265, 3U0, 505, 

Uj uha.ia •» one of the subsidiary sons, T, 30, 159, 271 s IT, 263, 349, 618. 

Hauk Bhooi)— Maien of, poat;ponml to those of whole blood, I, 40, 47, 100. 

,, In oaBO of suceeHsioti after re-nnion, I, 51, 52, 105, 197, 201, 302, 339 
340; 11, 239, 428. 

Ih JR— inuHl perforra funeral ecremori'es under May ukha, 1, 102. 

„ 8(t’ Debts; >SviecessiOu. ' ' 

U^mrAUK. -deiinod, 1,1, 6(>, 119, 212, 234, 317 ; II, 1, 276, 469. • 

„ O'f two sorts, 1, 1, 16, 317 ; II, 277. , ■ 

,, part iiion of, dtliued, I, 2, 66, 317 ; 11, 1, 159, 275, 469, 515. 
iU'jiMiv—fat't of hooominj^, amounts to civil death, I, 50. 

Bpeeml rules of succeBsion to, 1, 49, 102, 166, 299, 341 ; II, 237, 269, 425, 


11 wife, oneuess of, in spiritual aritl temporal matters, 1, 126-7 11, 493 

no partition allowed boiwoexi, 1, 119, 126, 127, 225, 234, 326, IL 318' 

899, 492. ■ ■ ■ ■ ■ ■ ’ ■ ■ ’ 


rltdits of, ov(T each other’s property, IT, 403. 

alTeeiionate gifi. by, coiistitates stiudhan, 1, 148, 260 ; II, 30, 122, 

but is not freely alienablo by the wife, I, 148, 260, IT, 32, 122, 180, 256 

499. ■' ' » . - » » r 


may use wife-’s stridhan in oases of disiross, I, 59, 111, 150*1, 262, 347 : II 
32, 125, 257, 443, 499, 529. ■ ■ ‘ ^ 


„ has p:entiral eontol over her other property, I, 110, 118, 259; TI, 441-‘2. 

Ifj.r.carjMAU: suNH.-* SV( Oiinition “Succession.” 

ISMoEAiJTV.'— Sc#? “ChaHiity.” 

iMMoVEABLK FKorERTY— given by husband, never alienable by wife, 1, 110, 148, 261, 

1 1, 82, 125, 189, 256, 442, 499. 
n given by parents, devolution of, II, 455. 

‘lMI»riifTY*-«MeaBingor, 11, 676. 

„ clsMBScs of, and which to be observed when, II, 576*78. 

^Property ac({uired by a female by, how far her strklha-n, I, UO, 259. 
Eiciusion?’ 

liHi'K.—SfV “ Grandson and greafc^randsott.” 

Kamna.'-Ooo of the subsidiary sons, I, 30, 159, 271 ; IT, 223, 263, 359. 

Kiso.-**Sie#’ “ Kscheat.” 

Run A.— One of the su-bHirKary sons, I, 31, 159, 160, 271 *, If, 263, 303. 

K KM RIM A. —One of the subsidiary sons, I, 32, 159, 160, 271 ; 11, 268, 363. 

Kbnr.rn.xu, One of the subsuiiary sons, I, 159, 271 ; IT, 213, 221, 263, 363, 518. 

■ now obsolete,' 1, 242. ■ ‘ 

f.AMl, Krc “ KxcIubIoii,” 

i.Axn acquired by acceptance, not to be given to Kshatriya, etc., sons, 1, 16,25, 

72, 142, 327, 851 ; 11, 63, 201, 260, 349, 523. 

,, lost, ancestral, if recovered, ^ part only given lo acquirer, IT, 58. 

L r li AT I c .— Bm “Ikel usion 

II AifiKK,— Succession to property of a, T, 115,269, 34G; II, 121, 128, 191, 259, 454,502, 
MAlNri?*AycK.- -Wife entitled to, from whom, T, 37, 97-8 ; IT, 530. 

nnchasrc wife entitioii to at least starving maintenance, I, 98, 282, 
11, 390. 

.. widow rauHt lie chaste to be able to claim,!, 37, 44, 96, 177, 277 333: 
ir, 78, 266, 382, 405,536. 

Maeeiauk.— it, 544*70, ' 

only with woman of equal caste, IT, 62. Til, 213, 544, 549, 
vv'imian of superior class cannot be marriod to man of inferior class, II, 
' „ 6D 410. 

,, 4nifc woman of inferior class can marry man of superior class, 11, 61,410, 

„ eight forms of, il, 3B. 

„ who are eligible for, for a male, II, 544, 

„ prohlbite#! degrees o! relations, II 554. 

„ In the ease of adopted sons, 11, 547, 566, ■ , - 
,, only with woman younger in, age, .11, 553. ■■■. ■ 
by whom a girl can bo given a^vay in, XI, ,338. 

* iiKxoic\\.vr, MKLMa»nxs---te ^Ulermitd* 



VI 


M(»T«FA.-lier debts ^ 

„ her property taken by ilmuhfn, . U. -M ^4,^1., If, 

Siiccosbion to properly oi^ I, 41, l.lfl ; IL 
Sliare of, on partition by furiit.nm 

NiiPHBiws.^b'ee. ‘‘bStn.’oBHsiou. ^ 

■NrYnoA ---Meamnff ol^eriit,-!, 1^'bj 

„ ' prohibitisfl in kali , t, -III, 

OBSTEifOTED aRiUTAOB.'-^Metniing of term, i, I, •ff7 : il, 

Onw HON.— Sfie ”Aioptio£’’ ,r . 1 1 im* 

Ornamrnts — C oiistitiito Btridiiais, I, bU, l*it,t; if, lid, iA», 4i.‘i. 

worn l>y woroen, inkiyiiika, li m ^U, 11% 5ISi , li, m% tim, , 
’* 498,52%3a. 

Oui’CABf—StJe Exolushm.’’ 

Faisacita— form of marriage* II, ^ m 

Pabtition— ‘ 1. Vfliat) is, Ir 1» 1^1, 'Wy, II, *.-, mil*.. ..... 

of heritage, diifinea, I, % 66, gl7 i If, L m% ‘ilk MM 5ia 

2. PeriodE of parfiifciorn II, 6, 9, 1% SCMl,_ SiS, 

” partition daring fatli-ipA lifetime, 8,6% 12’^» 1-14, 2 Ih, T^t*% Sm, 

S20 j II, 8/1 4:1, 164, 244, m, 473*8* h 
after his death, I, 10,7% l2St, 218, §22 1 If, 22, MT, HH 

3, Property esemp*, from Partition, I, 5, 13, h7^ $$, I KPI, ll»*M 

li 46,5% m, 18% 458. 

things iridirisible ho# dealt with, C, IS* 17, yCl.i2, 141 '•! 25 hi ^ ft, 
57, 1311, 186, 459, ^187, 539. 

f 4. Eights of a poatluiiCiOiJB Kon, I, Pb 146, 326 1 11,51* I43|20% 2*^1. 

3-t4. ■ 

A son born after purtiiion, I, 2 % 73 , 145 , 296 , IW, $i >* lllb ill’, 
204, 261, 34% 478, 52L 

illegitiffiato sons of higher cl not r nil I tod, I, 35, 72 ; if 373, 

otherwise among Sadnis, I, 35, 7S j II, m. 147, 2a, im, 479 ill, 

, 5. Wife oannofe demand pnrtiiion from hniihisd* I, lUb 126- 7,. ftl, tt4, 

326 i If, 318, mm, €12. 

her share on partition by hashriiid, I, % 70, Ift'b IS0* 18% '111 ^ 

II, 27, 14% 165, 24% 475, 493, 523, 315 
mot!ii»’i share till pnrdctrm by woi, I, 2i, 42,7% 

II, 26, 148, 174, U% 321,333, m, 48«». $M 
step-mollitr's share, I, 7% 131, %1-l; U, $7* im, 174 fl% 131 
475, 

grantimotiier’s uicliiclmg step*grandmolhtrX I* 7i, 1311. Mi , 14 
148, m m 

niamurried claighte/s iliar©, % 22, 7% l», 133*4, 1 il, 37*, 

14% 17% m. 

6, Disqiaallfied hoiripofe entitled to atbwt, I, Hi, 13ii IL 41. IM 
m, 24% 461, #1% lii. 

their Isixio may take, 1, 54. 137 j II, M, IM, 17S, IS#, HI, »7. 
effect of remoTal of cl^hlllfcy, % §4 ; II, m% »7, 
abBence, not a bar, I. 71, 147, IC»4y | II, i4l, 
shar© of absent oopareeaor, 11, 66, Ilf, Ml, fli, 493, 

„ 7. Dlstribsitlon of offeois immw§md &fmr j^rllliw, I, §£ 

31 4 351 s il, ill, m, im, m 41% 4», $». 
result of fraud in barring right, I, ft «%M « |% lit. If?, 417. 

„ a Shares niust be equal, I,% 12% mm, ISi. »4j If, |y, m, 11% 
174, 31S. 

priiidpie of rnpresontation, I, 71. 143, 253, 823 } II, SI, 173, U***, 


342, 523. 

special grounds of prcforence, I, 24, ®8, 72, 188, 2*2, ata-te, 
322 ill, 18. IB7, 478, w, . 

forbidden in tlio iali age, I, 128, iSl, 823 , n, m, J«, 

oio. 


m 

mMi 


imeqiial distribution of salf-a^ttlr^d pw^rtf, L i, li. f|| 70 
144, 232.1, 25% 321 1 II, 1% 145, ^ ^ ’ 

0. liXckMonirompar^ «if a ma, who hat * b«w 

i, 1 % f% li% ti% 22 % m$ t fl , 2 % t 7 S, i 2 *b Ilf i 


^ *4 





I 4 irrc'f rtrci»iHHiiiHa*« iviueh evMcmce partition, 1, 6041, 0:145, 208, 208-11 ' 

814*16, mi I IT, 240, 460, 401, 541. 
liitoBtloB I, 00, 122. 

,, II. KflVrt ill puriifckni, 1, 05, 00, 818, 852 ; 11, 541. 

12 Fanil i.m amon^-: nona of aaino mothar, but of aifforent fathers, 11, 153. 

10. Fart inu?i h^tm unr<|ual in Caato, II, 198, 259, 522, 561. 

IUtm — Mimiiiag of farm, II, 77, 878, 507, 

Fai’ IVA - 4«i<' ai tfm Hiihsidiary s<ma, 1, 159, 271 j 11, .218, 263, 520, 

iSVf* 

“Itii flKlit of siif*o(''}<sicio.-““K£t BucoesBioii,'** 

FiittifiAfTA STEiiiitAN,'**- Wli»t, f, 50, 100, U% 257, 843 ; ir, 440, 498. 

„ <:!t»folat4oa of, I, 265. 

•Modi^a t'd T, 2, 62, 169, 218, 818 ; II, 280. 

Additinfuil mod© for 

a Brahmaon, I, 2, 62, 169, 215, 31.8 ; II, 280. 
ft Kilmtriya, ok*., I, 2, 62, 169, 215, 818 ; 11,280. 
oxftiopt I’rotii partition, I, 5, 13, 87, 140-2, 245-52 ; 11, 46, 55, 188, 

IB2, 458. 

,1 rights of liiwbaiHl and wife over each other’s, 1, 150, 201 ; 11,493. 

,, given by Imaband, rights of a woman over, I, 110, 148, 261 : 11, 82, 122, 

1S0, 2rifl;409. ■ '■ » , > » 

PBoriNUriTY— riilc! rd, I, 45, 40, 100. 

n ^ ^ tho baiii of. the rule as to order of saccassion, 1, 163 ; II, 118. 

Forii.,— 'Illi right of aaeoi;Bsion“*-*SVe Saceesaion.’ 

PifTiA,-‘ MeaiilnK of, II, 228. ’ 

Ft; rm«* ratia-oirw of thi^ ftibHidmry sons, I, 80 ; 11, 269, 851, 
form of marriage, IT, 40. 

R»:rEtoi:M'ATioN““'pri!icipki of, II, 181, 248, 470 , 506 . 

If' how for 1 ‘Ktomis, I, 71 *, II, 181, 248, 327, 341, 506. . , 

Who may rmariite, I, 51, 108,196, 800; 11,141,240, #,897,401, 
427, 472, 584, ^ 

wliftt amonntsto, I, 51, 103, 300; 11,74, 141, 240, 509. 

its elf eel, 1, 301 1 H, 270. /" 

I, 2, SiiccjiwHien after », I, 51, 104-8, 197, 302-7, 3804l ; Hj 288, 278, 

42B, mz. if 

righl ©f son or brothors, I, 51 , 105, 197, 33i|# ; II, 435. 
fr»«afilted fsxebides on© not rfi-Tiiijto<b,4 107, 802; 11,141, 
239, 272, 486, 584. / 

„ sirter, I. 52, 108, 308, 341 ; Ih^^O, 435, 585. 
m 3. Fariltioii iifier, ihares mmt bo ennah j 141, 237, 270, 

m\ mn, / 

IliVAi. ft ii'F,-' i f the issno of, 1, 365, 269; 1#137, 130, 449, 502, 528. 

•“ line of the giib»ifi»ry ioas, 1, 159. 271 ; l#218, 263, 863. 

•♦Iwftiifil, II, 76, 391-2, 505, 513. / 

atrisuA— doflntd, II, 76, 801-2, Eig, 143. 

^AnafiKA itridhwi, whiifc, I, 511, llO, 148, 260#44 ; II, 31, 124, 189, 255, 580. ■ 

„ righi 4 ef a woman aver her, 1, IIJ'I'IS, 260, 344 ; II, 81, 124, 180, 442 
Kk< allywecl to women, t,^» 331 ; H, 319, 354, 468. 

Bri.r-At<|i i.hition.- No anliBilted pewer/ almnation over, 1, 7 ; H, 490. 

„ 2, Musi !»e witliom. cbjlment to family property, f, 13, 87, 139, . , 

‘ilH, :i4H ; liiS ***^^^- 

H'denfB, 14, 88,90, 139-40, 245-9,348-9; 11,47, 54, ' 
136, IK4, 2 sC^4 53S. 

of ed«>4ticm or maintenatico from joint funds, 1, 14, 
snm. Hi 588. 

mm then acquirer entitled to a double share, I, 
i47-8; II, 411, 185, 254, 486. 

^/n*oem‘v of ftftcestral property, I, 10, 87, 139446,250, 

" ' ll, 5S“ 13% 18% 828, 45% 475, 490, 538. 

'itf reanlt .to reeoverer. 1, 19,87.139, 145,250, 
ri. 5% 13% ls% 82% 459, 490. ■ ■ ' , " ' ^ ; 

.*l'ii'attit<ns purtb akkHi i>v Joini fund®., I.- 1.7. 250, 349 :■ II, 
49, 135. 18% 48% 

.HHildo 4lmre, I, 17, H% 250, 349 ; II, 49, 13% 18% 32%, ' 488, 


■i; 


of snbBlcliary sotis, T, 119, 1(»0 ,■ IT* St»S, ^ ^ ^ . 

Sister— shotiW be got married by brothers, !, 22^ *^4i, 136, 237, 32H; II, 15i, 
261,335,616. 

„ takes her brothar*s property after grandmother nndir Mayiifelwi, i, Ivh 
„ See Re-nnion ^‘Suooession.*' 

Sister's son.— S ee Adoption,’* 

Slaves. — D escription of, II, 166, 

„ Dmanoipatioii of, II, 157. 

Son.— includes grandson and great-grandson, 11, 24, 75. 

SoNs,-Tartous sorts d! sons, 1, 29, 74, 159, 271, S29, 869 ; II, 212, 2»S, 3#, MB. 
only six of them sharers, 1, 16l ; II, 262, 869. 
table of their order, I, 32, 160 j TI, 865, 
only two of them recognised in the kali age, I, 272, 804. ^ 

„ owner of mother k father of the child, I, 2B, 465 *, If, 818. 

„ undivided sons sncoeed in preference to di^dtfed iwii |o iif fifctlir, 
146. 

iSfefi Adoption;-^’ Succession.” 

ii^^miTPAi. BENEFIT— capacity to confer, regulates right toiiifwil, II, 41, 7i» III, 

398,503. 

T iRABDHAs— to he performed ^b^ 

‘ ’Step children. — See “ Rival wife.” 

SiBiDHAN— definition of, I, 55, 348 ; II, 121, 124, 439, mil 

l tnr '' " I4B.9, 257, 818; II, », I2l, Itl, »«. 

438, 530. 

' „ acqnisitions by labor and skill, 1, 119, 2«9, $U ; II, 81, 124, 4«, 

„ rights of a woman over her, during i^vorture iahjtct to Iwtliiiiiii** 
control, I, 110, 148, 269 j II, 441-2. 

' h . husband can nse wife’s, during distress, I, 69* ill, Sit, f-17 | 11, 
32, 190, 257; 443, 490. 

‘ «.he has full control over her earnings, I, IIO, %% t*l i II, 81, iil, lii, 
489,498. 

, .iy , ,, „ ...promised by , the, husband .reeovemble from W.i, iiilrs, I, lilt, 

191''^'''267' '444. '■ ' ' ' ' ' *' 

STDDii«'r.-Snccesston*to property of profesied, I, Mh 192, 185, £» , Ml i II, 113 
StrooEssiON^Ordef cl,^to the property of a male. 

1. WHne includes grandscns, andgreat-gmiidsoai^ I* ll| 218, ®4, ; 

11,75.100,265,390,606. 

2. Blegiii'mate sous of higher dasies m% heirs. I, Sfi, 108 | II. 171, 

may inherit when Bwdras, f, 36, 163. B3I, 3«,, 447 ; If, 1% IC, 
208, 260, 172, 479. 

hii.rfghts when other heirs, !. S5, 163. ^ if, i|l 

208, 26c, 479. 

whether he excludes widow, 1, 86. 

3. Widow, I W-44, 96-98, 171-8, 274-83, iSi, Zm ; II. «41, il0, Mh 

266, 378-400, 606, 681. 

Where several, all take jointly, 1, 44, 288 ; If, m 

»»f astute, 1, 16, 44, «, I7T, 171, SI3 

n, 76, 110 , 281 , m, 874, 889 , 

mere maintoanos it^ fe«o»tiiietit widow, 1, »S 1 11 3,#, 

want of ohaelity dees divert, I* 44 

second m, I#; 181 1 II, ||f, m. 

4. Daughter, I, 44. |SS | If. 83, Hi, 2flt mm. m, 

rcMon of her poaRion m%%M, tt, 112, mi, m, 

eNoWed by momimmm Mm, I, 46 1 |I, ||f, »?, 

II, 

5. Daughter’s sou, llm, 288, m i II* % ||t ^ m 

re^nofhiepoaiiionasWr* 

never takes till after all daiAtef*. 1 ^ ^ If 14 

Mveml, take per oa^te, ^ ^ if, 

is a new stock of deiatnl* • , . - m 





ParentH, 1, 181, 2B8m,m ; II, 112-8,267, 418-8, 508, 6^1. 
difTerence an to their priority, !, 45, 99, 181, 290, 334: II, 113, 
415-8,531. ^ ^ » , , , 

7, Brother^H, whole Before hjilf-blood, L 46, 51, 100,181, 290, 294, 384; 

11, 118, 269, 419, 508, 531. 

8, NeijhewH ncvei- take where tliere are brothers, I, 47, 334; II, 420. 

„ except under May iikha, where those of the whole, blood 
take lioforo broth(3rs of half-blood, I, 47, 100. 

„ sons of iu’othor who has taken, represent him, I, 47, 334 

11.420.532. 

» and take per stirpes, I, 47, 100; II, 420, 532. 

„ under Mayuklia share with brothers, I, 47. 

„ grandnephews succeed in default of nephews, 1,47; II 
# ^ 114. 

jf same rules of precedence as brothers, I, 47, 334, 

11,114,115,420,512,531. 

9, Grandfather’ H and great-grandfather’s line, I, 47, 100, 182, 294-8, 

335 ; n, 115, 421-4, 618, 532. 

„ . preoedemoe as between parents, I, 47, 100, 182^, 295. 

335 ; 11,116, 423, 518, 532. 

j, followed by their issue, I, 47, 183, 296, 335 ; 11,1 
513, 532.' .■ ; 

30, Sapitidas and Samanodakas, I, 48, 101, 183, 296, 335 ; II, ; 

421-4, 513, 632. 

11. Bandhim follow all the above, I, 48, 101,183, 297,335 ; 11, 

424.513.532. 

12. Pupil or Precc'ptor, 1, 48, 102, 184, 293, 336 ; II, 118, 424 

follow-Btudeut or king, 1,49, 102, 184, 298, 336 ; 11, 1^*124, 532-3, 
Orift^r of, to tho property of female — - £/ 

L Panghtois, 1,56, 213, 152, 262, 344; XI, 445, 447, 600^7. 

prec!odeiice' among, 1, 57, 118, 152,267, 344; 11, 44|r^47, 500, 527. 

2. Iliwgiiier’ft daughters, I, 57, 113, 152, 267, 344 ; II, #, 447, 527. 
take per stirpes, I, 57, 113, 158, 268, 345 ; II, 454^27. 
diin’t take so long as any daughter is alive, I,i^, 151) 845 ; II, 446 
■■■ , ■ 

8, T)iiiiglitor*'s son, I, 68, 113, 267, 345; II, 447, ^ 

4. Son,' I,„ 58, 1 18, 267, 345 ; II, 447, 501, 528. #' 

6. Sori% souf, I, 58, 113, 267, 345 ; IT, 452, 45f^28. 

succeed per Stirpes 1, 268. - '"it 

i. (a.) Ihisband and his next of kin, 1, 56, A 
458, 501, 527. / , 

' (ir tiie woman was married ii^hc Brahma, Daiva, Arsha, or 
Prsjapatyaform),or, / ^ ^ 

(l>) inolhor, father and father’s n#t of kin, I, 57,114, 152, 268,^'8M5 
11,88,259,458,501,527. /* 

(if tin? woman was raarritul# any of the remaining four forms), 
SPf.lA.-Hlillnea, 1, 56, 109, I4it, 258, 346 ;A 89, 123, 196, 255, 440. 

„ Stiocu‘MHm to, I, 57, 115,^152, 

SWAf AMiUTTA* Gnfi of the subaidiary 1? ^71 ; II, 222, 263., 

TALrAiiV~One of tlio snbHidiary 319, 263. ' -r . tt '*> w ' 

I’ }iKKrrAOK,-“Oxplana*pi ef torm^ ; 1, 1, 66, 317 i II, 277, 

What It Ih, aud I,, 76, ,,433. 

„ ft bar to adoptbn#) 80, , 

„ none for sudras^ 391. 

Exoluiififii.” / 

WiioLi ^ ^ 

Wi iftsw— noi: allowtHi to re-u#*’y>^> 1 11,, 319,, 354, 468. , 

p raiiffog iip imiui n# obsolete, I, 28 j II, 319, 38u. ^ 

„ mUHl live a life / pbuH ausieritj, I. Be^ ‘ Buccessiou; 

eritlilnl ft* if ohftsto, I. Succession; IX, rS, 2 od, oo2, 

‘ Tmi / ^ „ 

„ mitiittnf w Jmro oa piftitiolu Fartitton. ^ 

mu it led hir husband’s estate bn aorae cases. 8m Bucoessiop-'^ 

t but flic fikti n qttiilitieA ©stoto, I| 97# ^79 # II, 80, 110| 376-60. 


